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OF  THE 


SUPREME  COURT  OF  NORTH  CAROLINA. 


FEBRUARY  TERM,  1896. 


CHIEF  JUSTICE: 

WILLIAM  T.  FAIECLOTH. 

ASSOCIATE  JUSTICES: 

ALPHONSO  C.  AVERY,  WALTER  CLARK, 

WALTER  A.  MONTGOMERY,  DAVID  M.  FURCHES. 


ATTORNEY  OSNBRAL: 

FRANK  I.  OSBORNE. 


SUPREME  COURT  REPORTER: 

ROBERT  T.  GRAY. 


CliERK  OF  THE  SUPREME  COURT: 

THOMAS  S.  KENAN. 


MARSHAIi  AJSD  LIBRARIAN'  OF  THE  SUPREME  COURT: 

ROBERT  H.  BRADLEY. 


JU]>G£S 


OF  THB 


SUPERIOR  COURTS  OF  NORTH  CAROLINA. 


Geo.  H.  Brown,  Jr., 

Ist  Dist. 

J.  D.   MCIVER, 

7th  Dist. 

Henry  R.  Bryan, 

2d      '* 

A.  L.  Coble, 

8th     ** 

E.  W.  TiMBERLAKE, 

8d      ** 

H.  R.  Starbuck, 

9th     " 

W.  8.  O'B.  Robinson 

,  4th    ** 

L.  L.  Greene, 

10th     '' 

A.  W.  Graham, 

6th     ** 

W.  A.  Hoke, 

11th     " 

E.  T.  BOYKIN, 

6th     ** 

W.  L.  Norwood, 

12  th     '' 

SOLICITORS: 

W.  J.  Leary, 

let  Dist. 

'  H.  F.  Seawell, 

7th  Dist 

W.  E.  Daniel, 

2d     '* 

J.  Q.  HOLTON, 

8th    ** 

C.  M.  Bernard, 

8d     ** 

M.  L.  MoTT, 

9th    ** 

E.  W.  Pou, 

4  th  '' 

J.  F.  Spainhour, 

10th    " 

W.  P.  Bynum,  Jr., 

5th  " 

J.  L.  Webb, 

11th    ** 

M.  P.  Richardson, 

6th  ** 

George  A.  Jones, 

12th    " 

JUDGES  OF  THE  CRIMINAL  COURTS: 

Criminal  Circuit  Court  for  Craven,  New  Hanover,  Mecklenburg, 

Vance,  Warren,  Robeson^  Edgecombe  and 

Halifax  Counties: 

Oliter  p.  Mbarbs. 

Criminal  Circuit  Court  of  Buncombe,  Madison,  Haywood   and 

Henderson  Counties: 

H.  G.  EWART. 


Criminal  Court  of  Hereford  County: 
R.  B.  Winborne. 


LICENSED  ATTORNEYS. 


FEBBUABT  TEEM,  1896. 


^Edmcxd  Strudwick  Battlb Wake  County. 

Crawford  Dunlap  Bennett Stanly  County. 

Edward  Jambs  Best Wayne  County. 

Charlbs  West  Bidgood Cumberland  County. 

Thaddbus  Dillard  Bryson Swain  County. 

William  Brooks  Guthrie Durham  County. 

Allen  Pkrcy  Hallett New  Hanover  County 

Charles  Thomas  Harriss Wilson  County. 

Sakubl  Spbncer  Jackson Chatham  County. 

Richard  Marvin  Johnston Lincoln  County. 

Jambs  Sai^dbrs  Lanier. Forsyth  County. 

Robert  Lbs  Lindset Wake  County. 

Thomas  Hiram  Long Orange  County. 

William  Josbph  IUcSorlby Craven  County. 

Raphabl    O'Hara Craven  County. 

Aaron  Albxandbr  Owen Warren  County. 

William  Henry  Pope Chatham  County. 

Jaxbs  Norfleet  Pruden Chowan  County. 

Thomas  H ax-ton  Sprinkle Mecklenburg  County. 

John  Josbph  Stewart Rowan  County. 

Barry  Grikwell  Tyson ^ Rowan  County. 

Robert  E.  Lbe  Watkins Southampton  County. 

Albxandbr  Haywood  White Jones  County. 


CALENDAR  OF  COURTS. 

TO  BK  HBLD  IN 


NORTH  CAROLINA  DURING  THB  PALL  OF  1895  AND  SPRING  OP  1896. 


8VPBEXE  COUBT. 


The  Sapreme  Court  will  meet  in  the  city  of  Raleigh  on  the  last 
Monday  in  September,  1895,  and  the  first  ^Monday  in  February, 
1896.  The  examination  of  applicants  for  license  to  practice  law 
takes  place  on  the  first  Monday  of  each  Term  and  at  no  other 
time.  The  Docket  for  the  hearing  of  cases  from  the  First  Judicial 
District  will  be  called  on  the  Tuesday  next  succeeding  the  meeting 
of  the  Court,  and  from  the  other  Districts  on  Tuesday  of  each  suc- 
ceediDg  week,  in  numerical  order,  until  all  the  Districts  have  been 
called. 


8UPEBI0S  COURTS. 

Fall  Terms  date  from  July  1  to  December  31. 
8prlng  Terms  date  from  January  1  to  June  30. 

Note.— This  calendar  Is  adapted  from  that  prepared  by  Messrs.  W.  T.  Smith 
and  A.  ().  Andrews,  Jr.,  attorneys,  Raleltfb,  N.  C,  revised  by  F.  H.  Busbee,  Esq. 

The  bracketed  numeral  following  the  date  of  a  Term  indicates  the  number  of 
weeks  during  which  the  Court  may  hold. 


FIBST  JUBICIAL  DIBTBICT. 

Fall  Tkrm,  1805— Judge  Graham. 
Hfrino  Tbhm,  1H96— Judge  Koblnson. 

Beaufort^Nov.  -46,  *»5  (2);  X  Feb.  17,  '96 

12):  May  26,  '«6  (2). 
Currituck— Sept.  2,  '85  (1);  March  2,  '90 

U). 
Camden— Sept.  9,  '95  (1):  March  9,  '98  (1). 
Pasquotank— Sept.  10,  '96  (1);  March  16, 

'U6(l). 
Perqulmans-Sept.  28,  '95  (1);  March  23, 

*96  (1). 
Chowaii— Sept.  30,  '96  (1);  March  dO,  '96 

(1). 
Gales— Oct.  7,  '96  (1);  April  6,  '96  (1). 
Hertiord— Oct.  14,  '95  (1);  April  la,  '96(1). 
Washington-  Oct.  21,  '96  (1 );  April  20,  V 


(1);  t  June  8, '96  U^. 
Tyrell- 


Oct.  2H,  '96  (1);  April  27,  '96  (1). 
Dare— Nov.  4,  *95  (1);  May  4,  '96  a>. 
Hyde- Nov.  11,  '96  (1);  May  11,  '96(1). 
Pamllca-Nov.  Its,  ^96  (1);  May  18,  96  (1), 

SECOND  JITDICIAL  DISTRICT. 

Fall  Tkkm,  1895— Judge  Boykin. 
Spuing  Tkkm,  1896— Judge  Graham, 

Bertie— ;  Sept.  9,  '95  (1);  Nov.  11,  "96  (i); 

;  Fel).  17,  '96  (1);  April  27,  *96  (1). 
Craven-  Deo.  2,  '96  (2);  :  Feb.  3,  '96  (2); 

Mav  4  '96  '2) 
Hallfax-Nov*.  25,  '95  (1);  March  2,  ft)  (2); 

May  26,  '96  (2). 
Warren-Sept.  16,  '96  (2);  March  16,  '96 

(2). 
Northampton— J  August  5,'96  (2);  Oct.  28, 

'95  (1):  Mar.  30,  '96  (2). 
Edgecombe— Oct.  14,  '96  (2);  April  13,  '9b 

(2):  +  June  8,  '96  (2). 

THIBD  JITDICIAL  DISTRICT. 

Fall  Tkkm,  1896— Judge  Mclver. 
Spring  Tkrm,  1896— Judge  Boykin. 

Pitt— Sept.  16,  '95  (2);  +Dec.  2,  '96  (2): 
Jan.  6,  *96  (2).  t  March  2,  ^96  (2);  March 
80,  '96  (2). 


Franklin— Oct.  21,  '96  (1);  Jan.  20,  '96  (2); 

April  13,  '96  (2). 
Wilson— Oct.  28,  '96  (2).  ;  Feb.  3,  '96  (2): 

June  1.  '96  (1). 
Vance— Sept.  30,  96  (2);  Feb.  17,  '96  (2). 

May  lb,  '9tt  (2). 
Martin— Sept.  2,  '96  (2):  March  16,  '96  (2). 
Nash— Nov.  18,  ^96  (2);  April  27,  '96  (2). 

FOUBTH  JUDICIAL  DISTRICT. 

Fall  Term,  1895— Judge  Coble. 
Spring  Tkrm,  1896— Judge  Mclver. 

Wake-*  July  8,  '96  (2);  ♦Sept.  28,  '96  (2); 

tOct.  21,  '90  (3);  'Jan.  6,  '96  (2);  t  Feb. 

24,  '9b  (2);  •  March  23,  '96  (t);  t  April  20, 

'9«  (2). 
Wayue-Seit.  9,  '96  (2);  Oct.  14,  '96  (1); 

Jan.  20,  '96  (2):  April  13,  '96  (1). 
Harnett— Sept.  2,  "95  {!);  t  Nov.  25,  '96  (1); 

Feb.  17, '96(1). 
Johnston— Aug.  26,  '96  (1);  Nov.  11,  ^95 

(2);  March  9,^96  (2). 

FIFTH  JITDICIAL  DISTRICT. 

Fall  Tkrm,  1895— Judge  Starbuck. 
Spring  Tkrm,  1896— Judge  Coble. 

Durham  -•Sept.  9,  '95  (1);  t  Oct.  7,  '96  (2); 

Jan.  13,  '96  (2);  t  Maich  23,  '96 (2);  *  May 

11   '96  (1) 
Grauville^July  22,  '95  (2):  Nov.  26,  '96 

(2):  Jan.  27,  '96  (2);  April  20,  '96  (2). 
Chatham— Sept.  23,  '96  C^):   Feb.  10,  "96 

(I);  May  4,  '96  (D. 
Guilford- Aug.  26,  '95  (2):  Dec.  9,  '96  (2); 

Feb.  17,  '9«  (2);  May  26,  H»  (1). 
Alamance— Nov,  Jl,  '96  (1);  March  9,  '96 

(1);  May  18,  "VB  U). 
Orange— Aug.  5,  '95  (1);  Oct.  28,  TXi  (1); 

March  16,  '96  d). 
Caswell— Aug.  12,  '96  (1);  Oct.  21,  '96  (1); 

April  6, '96(1). 
Person— Aug.  19,  '95  (1);  Nov.  18,  ^96  (1); 

AprU  13,  '96  (1). 


COURT  CALENDAR. 
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SIXTH  JUDICIAL  DISTRICT. 

ft 

Fall  Tkrm,  180&— Judge  Green. 
Spring  Tkrm,  1896— Judge  Starbuck. 

New  Hanover— t Sept.  23,  "flS  (2);  tJan. 

a)»  '96  {2);  t  Aj.ril  13,  '96  (2). 
SampBon— Oct.  7,  '85  (2);  Feb.  3,  "W  («); 

April  27, '96(1; 
Duplin— Aug.  6,  ^95  (1):   Dec.  2,  W   (1); 

Feb.  17,  '96  (1). 
Greene— Aug  14,  ^96  (1);  Nov.  25,  '96  (1); 

Feb.  24,  '90  (1). 
Pender— Sept.  9,  '96  (2);  March  2,  '96  (1). 
Carteret— Oct.  21,'flB(l):  March  16, '96(1). 
Jones— Oct.  28,  '96  (1);  Marcli  23,  '96  (1). 
Onslow- Nov.  4,  '93  (1);  March  30,  '96  (1). 
Lenolr-Nov.  11,  '96(2);  May  4,  '96  (2). 

SEVENTH  JUDICIAL  DI8TBICT. 

Fall  Term,  1896— Juge  Hoke. 
Spring  Term,  1896— Judge  Green. 

Anson— ♦Sept.  2,  '95  (I);  t  Nov.  35,  '96(1); 

♦  J*tu.  6,  '98  (1);  +  April  27,  "96  (I). 
Cumberland- •July22, '96(1):  tNov  11, 

'95  (2);  *  Jan.  20,  '96  (1);  April  20,  '96  (I); 

+  May  11, '96(1). 
Robeson— +  July  29,  '06(2);   Sep r.  30,  '95 

(2);  Jan.  27,  '96  (2);  May  18,  '96  (I). 
Richmond- ♦  Sept.  16,  'tto  (1);  tSept.  23,  '95 

(1);  t  Oct.  28,  '95(1);  Dec.  2,  '96  (1);  ♦  Feb. 

10,'96  (I);  +Feb.  17,  '96 (1);  t April  liJ,  '96  (1); 

June  1, '96(1). 
Columbus— July  15,  '95  (1):   Nov.  4,  '96 

(1);  Feb.  24,  "96  (1). 
Moure-*  Aug.  12, '96  (1);   tAug.  19,  '95 

(2>;  'Dec.  9,  '95  (1);    tJan.   13,  '96  (I); 

♦  March  2,  '96  (I);  t  March  9,  '96  (I). 
Bladen— Oct.  21,  '96  (1);  March  16,  '96  (2): 
Brunswick- Sept.  9,  *96  (1);  Apiil  6,  '96 

EIOHTH  JUDICIAL  DISTBICT. 

Fall  Term,  189&-Judge  Norwood. 
Spring  Term,  1896— Judge  Hoke. 

Cabarrus— July  22,  '96  (2);  Jan.  20,  '96  (2). 
IredeU— Aug.  5,  '96  (2):  Nov.  4,  '96  (1); 

Feb.  3,  '96  (2);  May  18,  '96  (2). 
Rowan— Aug.  19,  '96,  (2);  Nov.  26,  '96,  (1); 

Feb.  17,  '96  (2);  May  11,  '96  (1). 
Davidson— Sept.  2,  ^  (2);  March  2.  "96  (2) 
Randolph— July  8,  '96  (2):  Nov.  18,  '96  (1); 

March  16,  '96  &). 
Montgomery— Sept.  30, '96  (2);  Mar.  80, 

96  (1). 
Yadkin— Oct.  21,  '96  (2):  May  4,  '96  (1). 

imrTH  JUDICIAL  DISTEICT. 

Fall  Term,  1806— Judge  Brown. 
Spring  Term,  1896— Judge  Norwood. 


Rockingham- July  29,  '95  (1);  Nov.  4,  '96 

(2);  Jan.  27,  '96  (2). 
Forsyth— Aug.  5;,  '96  (2);  Dec.  2,  '96  (2); 

Feb.  17,  "96  (2);  Mav  11,  '96  (2). 
Wilkes— Sept.  2,  '95  (2):  Mar.  2,  '96  (2). 
Alleghany— Sept.   16,   'V5  (1);   Mar.  30, 

'96  (1). 
Davie— Sept.  28;  '96  (2):  April  6.  '96,  (2). 
Stokes— Oct.  21.  '96  (2);  April  20,  '96  ifS), 
Surry— Oct.  7,  '96  (2);  Mar.  16,  '96  (2). 

TENTH  JUDICIAL  DISTBICT. 

Fall  Term,  1895— Judge  Bryan. 
Spring  Term,  1896— Judge  Brown. 

Catawba-July  29,  '95  (2):  Feb.  17,  '98  (2). 
McDowell— Aug.  12,  '96  (2):  Mar.  2, '96  (2). 
Burke— Aug.  <»6,  '96  (2);  Mar.  16,  '96  (2). 
Caldwell— Sept.  9,  '96  (2);  Mar.  30,  '96  (2). 
Ashe— Sept.  23,  '95  (2):  April  13,  '96  (2). 
Watauga-Oct.  7,  '95  (1);  April  27,  '96  (1). 
Mitchell— Oct.  14,  *95  (2);  Mav  4,  '96  (2). 
Yancey— Oct.  28,  '96  (2);  May  18,  '96  (1). 

ELEVEITTH  JUDICIAL  DISTBICT. 

Fall  Term,  1896— Judge  Timberlake. 
Spring  Term,  1806— Judge  Bryan. 

Union— ♦Aug.  19,  '96(1);  tAug.  86,  '95  (1); 

*  Jan.  27,  '96  (1);  t  Feb.  3,  '96  (2). 
Stanly— Sept   2,  '96  (2);  Mar.  z,  '96  (2). 
Mecklenburg— t Sept.  30,  '96  (2);  t  Jan. 

20, '96  (1);  tMar.  16,  '96  (2);  tJune  1, 

'96  (1). 
Gaston— Sept.  16,  '96  (2);  Feb.  17,  '96  (1); 

tFeb.  24, '96(1). 
Lincoln— Oct.  14,  '95  (1);  Mar.  30,  '96  (2). 
Cleveland- Oct.  21,  *96    (2);    April    18, 

'96  (Z) 
Rutherford-Nov.  4,   '96  (2):   April  CT, 

'96  (2) 
Polk— Nov.  18,  '96  (1):  May  11,  '96  (1). 
Henderson— tNov.  25,  'd&  (2);  t  May  18, 

'96  (2). 

TWELFTH  JUDICIAL  DISTBICT. 

Fall  Tekm,  1806— Judge  Robinson. 
SPRING  Term,  1896-Judge  Timberlake 

Madison— t July 29,  '96  (2):  tFeb.  24,  '96 

(2). 
Buncombe— tAug.  12.  '96  (3);  tDec.  2, 

'96(2);  t  March  9, '96(3). 
Transylvania— Sept  2,  96  (1);  March  80, 

'96  (1). 
Haywood— t  Sept.  9,  '96  (2);  t  April  6,  '96 

(2). 
Jackson—Sept.  28,  '96  (1);  April  20.  '96 

(2). 
Macon-Sept.  30,  '96  (1);  May  4,  '96  (1). 
Clay— Oct.  7,  '96  (1);  May  11,  '96  (1). 
Cherokee— ♦Oct.  14,  '96  (1);  tOct.  81,  '96 

(1);  ♦May  18,  '96  (1);  tMay  26,  '96  (1). 
Graham— Nov.  4,  '96  (2):  June  1,  '96  (1>. 


Alexander— July  22,  '96(1); Jan.  20,  '96(1).  ;  Swain— Nov.  18,  '96  (3);  June  8,  '96  (?). 

♦  For  criminal  cases  only. 

t  For  civil  cases  only. 

t  For  civil  cases  alone,  except  jail  cases. 


VIII  COURT  CALENDAR. 


CBnnVAL  COUBTS. 

Eastern  Circuit,  O.  P.  Meares,  Judfire,  Wilmington,  J.  B.  Brown,  Solicitor, 
Charlotte : 

Warrkn— July  8,  '96;  Jan.  20, 'W.  Mbcklenbcro— September  2,  'flS;  April  13, 
'98.  Vance— September  9,  '95;  January  2T,  '96.  Cravkn— October  7,  '95:  Febru- 
ary 17.  '96.  New  Hanover— October  U.  I^o:  January  6,  '96;  March  9,  '96.  Edoe- 
■coM  BE— November  4,  '95;  February  10  '96.  Halifax— December  «,  '95:  February 
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A.  D.  PARKER  v.  J.  N.  BEASLEY  et  al. 

Practice  —  Pleading  —  Equitable  Belie/ —  Mortgagor  aiid 
Mortgagee —  Mortgage  Lien —  Tender  of  Money  Due — 
Refusal  J  Effect  of. 

1.  Under  TVic  Code  practice  whenever  either  party  to  an  action,  by 

hi«  pleadings,  sets  up  a  ground  for  and  prays  equitable  relief, 
the  Coart  will  adjust  all  equities  between  the  parties  what- 
ever be  the  form  of  the  action. 

2.  In  this  State  the  mortgagee  has  the  legal  estate,  and  the  mort- 

gagor is  the  equitable  owner  with  the  right,  until  the.  day  of 
redemption  is  past,  to  pay  the  money  according  to  the  con- 
tract and  avoid  the  conveyance  at  law. 

3.  A  plea  of  tender  of  money  due  is  not  available  unless  accom- 

panied by  a  pasrment  of  the  sum  tendered  into  court. 

4.  The  noaccepted  tender  of  the  amount  due  on  a  debt  secured  by 

a  mortgage  on  land  and  the  costs,  does  not  discharge  the 
lien  of  the  mortgage  unless  the  tender  be  kept  good  and  the 
money  be  paid  into  court.  Its  only  effect  is  to  stop  interest 
and  costs  accruing  after  the  tender.  (Clark  J.,  dissents, 
argu€n€U>,  in  which  Montgomery,  J.,  concurs.) 

Civil  action,  tried  at  Spring  Term,  1894,  of  Hertfokd 
Superior  Court,  before  Armfield^  J. 
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\,t,*i'  a*')  )'."r*/a;.'»',  'J:.'r  ;j."r*/a;:'-^  «]♦,-•"::":  :  t..:.i-T  & 
'iod  ar.'i  ♦•,«'  'i«  *'<', '.>!'.*.»  'J  j  r..,t  j.^v  ih*-  i^  :.^^-  T:.r 
'J«  J<  jj'Jar.t.  ojj  tii<'  27*'  of  ^;'''v»'»'-r.  l*!-*].  -.r  ■•:.  "it  I-~  t' 
i-hI'J  -y'<'.  t<':,rjr  .-,..;  ^,,,4.  I,  ^.  ;./,  ♦;;5-.  a-.::.'.rlzf  ^  ar  -:  -  '  *:-e 
ani'^j.ii*  '/f  j>r'';"'j/,:  .  .'•.♦<;;..♦  av'i  ^-  »-*  t:.-tj  •!::-,  "i^l..  '  '.'*=- 
n-!'.-«'j  '.*.   -a!<J  a»*'»r'<'..      J«    v.  a-   f'.i'.-]    r-r  :':  »    -    *-    *:  i.: 

•  •  • 

1Ji<-r''  v.a-  no  ^;i'<    •..•';*  r  *•,<    j.'/v.*-r  ;ij   -a'«:   i  .■•rrj-.^'-    :.    i 

On  iIm;  *//t*\i  i,i  >i  jy*<  ',';•,<  r.  )  *  w^  tij^-  i']:i!L*If"  :'  "*.:    •••! 
tlii-  H<-t!oij  : 

J-t.    For  )>'/—< —!o'i  of  t!j<    ,a!j  1. 

2d.  For  ju'1/iij'Mjf  a/;ii'j«t  d<;f«.'jidaijt>  ft.r  llie  a::,  ■  :."  ••:* 
i-ai'l  rjoti'  "to  he  di-<'iiar;:<'d  upon  tlu'  -iirreii«irr  m!  'i-v  -;tM 
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^'o-t-  and  any  otli«fr  rn'^M-^-arv  n  ji»d'/' 

'1  Ik;  d<d'<fndant-  jiji'd  an  an-w^T  a\<frrin:f  aiii":  j^  i'ti.er 
tliJiiL''-  that  on  tli<*  t-aid  27tli  4»f  Octolx-r,  1^1*1.  tlu-  'KtV:.'!- 
unt-  N'/ally  tcridi-rcd  tlii*  amount,  tln-n  duo  tlic  plaint iti\  to 
liir  attorni'V,  whi^h  WH^  rcfii.-orj.  The  defendant:-  l*rave«K 
lir-t,  that  piaintilf  rcr!ov<*r  Jnd;rMH*nt  onlv  airaiu^t  tlu' 
defendant  J.  N.  Hea-iey,  and  for  the  amount  due  on 
Ortoher  27,  l'^iM,  the  date  of  ^aid  tender;  ^ecund,  that  >aid 
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land  be  discharged  from  any  liability  for  the  payment  of 
said  note  and  that  said  mortgage  be  declared  satisHed. 

At  the  trial  the  plaintiff  had  judgnient  for  the  amount  of 
his  note,  with  interest  and  costs  which  were  due  on  the 
said  day  of  tender,  and  declaring  said  judgment  to  be  a  lien 
upon  said  mortgaged  land,  with  an  order  that  after  ninety 
days  the  said  land  be  sold  to  satisfy  said  judgment  and  to 
pay  over  any  balance  to  defendants.  To  this  judgment  the 
defendants  excepted,  "  because  the  court  declined  to  hold 
that  the  tender  discharged  the  lien  of  the  morttraire  on  the 
land,- ■  and  appealed. 


'n"n 


Mr.  Z.  Z.  Smithy  for  plaintiff. 

Mr.  B.  B.   Wi?iborne,  for  defendants  (appellants). 

P'aibcloth,  C.  J.:  A  makes  a  promissory  note  to  B  for 
Urrowed  money  payable  on  a  day  certain,  and  to  secure  it 
he  and  his  wife  give  B  a  mortgage  on  land,  duly  registered, 
and  the  money  is  used  in  improving  the  mortgaged  prem- 
ises. After  maturity  of  the  debt  and  before  any  sale  or 
foreclosure  proceedings  begun,  the  mortgagor  tenders  to  the 
mortgagee  the  amount  then  due,  principal,  interest  and 
^o>t>  then  incurred,  and  the  mortgagee  refuses  to  accept  the 
tender  and  surrender  his  note  and  mortgage.  Does  this  tender 
dii-charge  the  lien  on  th.e  mortgaged  land  (  The  above 
ttatement  discloses  the  only  question  presented  in  the  record 
in  the  present  action.  It  does  not  appear  that  the  money 
tendered  was  deposited  anywhere,  nor  that  it  was  kept  ready 
toi  the  plaintitl'  in  case  of  demand,  nor  that  it  was  tendered 
at  the  trial.  The  plaintiff  instituted  this  action  for  poj^ses- 
««>n  of  the  land  and  to  recover  a  judgment  on  the  note,  and 
for  H  decree  condemning  and  ordering  said  land  to  l)e  sold 
to  yatisfy*  his  judgment.  The  defendant  pleaded  his  tender 
amonj;  other  things  and  relied  on  it  as  a  discharge  of  the 
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r/j»/rt;raire  l:*rri.     At  :?.♦:  tr:a]  ^h-r  ilain::?  Li^i  •';«lzTi:erit  tor 

'    -  •  *      _ 

the  principal  money  ar.-i  int^rre^t  ai.i  o:— r.  pr:«»r  Tm  the  dar 
of  render,  and  a;^>  an  or*ier  t-j  ^11  :Le  land  t«.»  s^atistV  the 
jnd;rnjerjt.  Tlte  detVri.das:  Beafli^ry  ex«-»-v»*^i  **  l^ecanse  the 
court  declined  to  L«>;d  rhat  tr.e  t^rndtrr  disc-hanre*!  the  lien 
of  the  niortiratre  on  the  land,"  and  a^i-eale*!.  The  etTeet  of 
a  lejral  tender,  in  ca^  the  security  had  l»een  wholly  per- 
r^fUSklj  Ifi  not  presented,  and  we  express  no  opinion  on 
that  question,  nor  'it^  the  etTeet  of  a  tenilt- r  made  betore  or  at 
maturitv,  called  the  law-dav,  in  cai^  of  a  mortiraire  ^ecuritv, 
prcM^nted. 

We  are  not  aware  that  the  ijuestion  now  l»efore  us  has 
ever  been  directly  ]>resented  to  this  Court.  In  some  of  our 
sifter  State?i,  either  by  statute  or  judicial  ruling,  the  mort- 
gage lien  is  held  to  be  only  a  mere  security  or  pledge,  with 
the  title  remaining  in  the  mortgagor,  and  that  a  tender 
kept  intact  discharges  the  lien,  and  in  some  that  the  debt 
iti  dift^^harged,  because  the  condition  of  the  mortgage  eon- 
tract  is  performed  and  that  the  title  of  the  mortgagor  is  com- 
plete without  reconveyance  or  other  equivalent  act.  This 
itt  the  result  of  the  harsh  rule  of  the  common  law.  But  in 
those  States,  if  the  mortgagor  should  call  on  the  Court  of 
Chancery  to  remove  the  cloud  on  his  title  or  to  work  out 
any  other  object,  he  is  required  to  pay  the  debt  on  the  prin- 
ciple that  he  must  do  equity  if  he  asks  for  it. 

In  the  State  of  New  York,  after  several  cases  much  con- 
sidered, it  was  finally  settled  by  a  divided  court  in  Kart- 
right  v.  Cady^  21  X.  Y.,  343,  that  a  tender,  although  not 
kept  good,  made  after  the  law-day  at  any  time  before  fore- 
closure, discharges  the  lien.  In  a  few  other  States  the  same 
doctrine  prevails,  but  they  all  rest  on  the  holding  that  the 
mortgage  is  a  mere  security  or  pledge  without  any  legal 
title  in  the  mortgagee.  The  several  decisions  in  stich  States 
))resent  various  phases  of  the  question.     In  New  York,  in 
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Tuthil  V.  Marrisj  81  N.  Y.,  99,  which  was  an  action  to 
restrain  a  sale  and  to  have  the  mortgage  cancelled  of  record, 
.  on  the  ground  that  the  amount  of  the  mortgage  had  been 
duly  tendered  and  refused,  the  court  say  "a  party  coming 
into  equity  for  affirmative  relief  must  himself  do  equity,  and 
this  would  require  that  he  pay  the  debt  secured  by  the 
mortgage  and  the  costs  and  interest,  at  least  up  to  the  time 
of  the  tender.  The  most  that  could  be  equitably  claimed 
would  be  to  relieve  the  debtor  from  the  payment  of  inter- 
estii  and  cost  subsequently  accruing  and  to  entitle  him  to 
this  relief  he  should  have  kept  his  tender  good  from  the 
time  it  was  made."  And  there  are  many  similar  decisions 
in  those  States. 

But  it  is  claimed  that  the  present  action  is  not  one  for 
suitable  relief.  We  think  this  is  a  misapprehension.  It 
is  true  that  it  is  an  action  for  possession,  for  judgment  for 
the  amount  of  the  debt  "to  be  discharged  upon  the  surren- 
der of  the  said  land,  or  the  sale  thereof  under  an  order  of 
the  court,  and  for  costs  and  any  other  necessary  relief,  "  and 
the  defendant  after  pleading  tender  and  refusal  prays  the 
Court  "that  said  land  be  discharged  from  any  liability  for 
the  payment  of  said  note  and  that  said  mortgage  be  declared 
^ati8iied."  Here,  both  parties  are  asking  the  Court  to  do 
things  which  a  court  of  law  could  not  do.  Before  the  Con- 
stitution of  1868,  neither  party  could  get  any  equitable 
felief  except  by  a  bill  in  equity,  but  under  that  Constitu- 
tion and  The  Code  either  party  can  assert  and  obtain  his 
e'iuitable  relief  in  any  action  at  law  by  the  other  party,  thus 
expediting  business  and  saving  costs.  And  the  moment 
«ther  party  by  his  pleadings  sets  out  and  asks  equitable 
relief,  the  court  of  equity  acquires  jurisdiction,  clears  the 
det-k,  and  adjusts  all  equities  between  the  parties,  and  this 
^iew  clearly  embraces  the  present  case. 
In  a  much  larger  number  of  the  States,  we  think  the  rule 
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is  diiferent  from  that  in  Xew  York.  In  North  Carolina 
the  mortgagee  has  the  legal  estate  and  the  mortgagor  is  the 
equitable  owner.  Until  the  day  of  redemption  is  past,  he 
msLj  pay  the  money  according  to  the  proviso  in  the  contract 
and  avoid  the  conveyance  at  law,  and  this  is  termed  his 
legal  right  of  redemption.  After  the  day  of  redemption  is 
past,  he  has  still  an  equity  of  redemption  which  is  a  con- 
tinuance of  his  old  estate.  IleinphUl  v.  Ross^  ^^  N.  C, 
477.  Colebrook  on  Collateral  Securities,  Sec.  157,  says 
there  are  few  States,  where  the  mortocatje  is  rejsrarded  as 
merely  subsidiary  to  the  debt,  an  incident  to  the  principal, 
the  shadow  which  follows  and  depends  upon  the  substance. 
"  This  is  not  the  view  taken  in  this  State  of  these  relations, 
nor  is  it  in  harmony  with  the  general  course  of  adjudica- 
tions elsewhere.  The  note  is  the  personal  obligation  of  the 
debtor;  the  mortgage  is  a  direct  appropriation  of  property 
to  its  security  and  payment."  Capehart  w  Dei(rit*k^^V  N. 
C,  344  and  353. 

The  mortgagee  may  at  any  time  take  or  recover  possession 
of  the  mortgaged  land,  unless  expressly  forbidden  by  the 
terms  of  the  deed  or  by  necessary  implication.  1  Jones  on 
Mortgages,  Sec.  58. 

With  this  view  of  the  m  rtgagee's  e-tate  and  its  inci- 
dents, what  is  the  eifect  of  the  tender  relied  on  in  this  case  i 
Does  it  discharge  the  lien  i  The  burden  of  showing  tender 
and  refusal  is  on  the  party  pleading  it.  The  defendant  can 
derive  no  benefit  from  his  plea  of  a  tender,  because  it  is  not 
accompanied  by  a  payment  into  court  of  the  amount  admit- 
ted to  be  due.  State  v.  Brig(jf<^  65  N.  C,  159.  We  have 
also  omitted  to  notice  that  a  plea  of  tender  is  incomplete 
unless  accompanied  by  a  payment  of  the  sum  tendered  into 
court.  Terrell  v.  Walker^  65  N.  C,  91.  It  was  insisted 
that  in  the  opinion  of  Pearson,  C.  J.,  in  Capehart  v.  Bigga^ 
77  iS.  C,  261,  the  expression,  "The  plaintiff  might  invali- 
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date  a  sale  made  under  the  power  by  proof  that  before  the 
sale,  or  even  on  the  day  of  sale,  he  tendered  the  balance 
dne  with  the  expenses  incurred.  "  We  nuist  assume  that  he 
meant  a  tender  kept  good  by  payment  into  court ;  especially 
as  in  Cope  v.  Bryson^  1  Winston,  112,  he  had  already  said 
that  defendant  must  plead  "tender  and  refusal  and  ^always 
ready  ',  and  pay  the  money  into  court  and  take  a  rule  on 
the  plaintifi'  to  take  it  or  proceed  further  p,t  his  peril.  " 

In  Shields  v.  Lazeai\  34  N.  J.  Law  Reports,  496,  it  is 
held,  "  but  an  unaccepted  tender  of  the  mortgage  money, 
made  after  the  day  prescribed  in  the  mortgage,  will  not 
affect  the  lien  of  the  mortgage  on  the  land.  It  is  neither 
performance  of  the  condition  nor  payment  or  satisfaction 
of  the  debt.  Its  only  effect  will  be  to  stop  the  running  of 
interest  and  to  subject  the  mortgagee  to  the  costs  of  a 
redemption  by  bill  in  Equity.  In  BUzell  v.  Haytcard^  96 
U.  S.  Rep.,  580,  it  is  stated  that  '*  To  have  the  effect  of 
stopping  interest  or  costs,  a  tender  must  be  kept  good ;  and 
it  ceases  to  have  the  effect  when  the  money  is  used  by  the 
debtor  for  other  purposes.  "  A  plea  of  te.  der,  not  accom- 
panied hy  j^rofert  in  euria^  is  bad.  Saper  v.  Jones^  56  Md., 
503-  A  tender,  after  default,  does  not  discharge  the  lien  of 
a  mortgage,  although  sufficient  in  amount.  When  a  tender 
is  made  after  the  day,  it  should  be  kept  good.  Crain  v. 
McGoon,  18  Am.  Law  Register,  178  (III.);  Mevrltt  v. 
Iximherij  7  Paige,  344;  Maynard  v.  Ilunt^  5  Pick.,  240; 
Matthews  v.  Linds<ay^  20  Fla.,  973.  A  tender,  to  prevent 
the  running  of  interest,  must  be  continuing.  Using  the 
money  after  refusal  by  the  creditor  to  receive  it,  destroys 
this  attribute  of  a  legal  tender.  Gray  v.  Amjier^  62  Ga., 
596.  In  te  der,  where  the  money  is  brought  into  court  and 
dei>osited  and  left  with  the  plaintiff,  he  is  entitled  to  cost 
only.  Shiver  v.  Johnmn^  62  Al^.,  37.  A  tender  of  pay- 
ment to  be  effectual  must  be  kept  good  and  be  ready  at  any 
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time.  To  get  the  benefit  of  a  tender,  the  money  must  be 
placed  in  the  custody  of  the  court,  so  that  it  may  be 
awarded  to  the  party  to  whom  it  rightfully  belongs.  Frank 
V.  Pickens^  69  Ala.,  369.  The  general  rule  is  that  in  a 
plea  of  tender,  it  must  be  accompanied  with  an  averment 
that  the  defendant  was,  and  still  is,  ready  to  pay  it,  and 
that  the  money  is  produced  in  court.  2  Greenleaf  Ev.,  589, 
Part  IV.  The  payment  of  money  into  court  is  an  admis- 
sion of  indebtedness  to  the  amount  paid  in,  and  whatever 
may  be  the  result  of  the  trial  the  money  belongs  to  the 
plaintiif,  and  the  party  paying  it  in  loses  all  right  to  it.  • 
25  Am.  &  Eng.  Enc,  943.  It  is  seldom  that  a  case  of 
absolute  refusal  after  tender  is  made  out,  for  it  is  generally 
attended  with  circumstances  that  explain  the  refusal. 

Upon  tlie  weight  of  current  authorities  and  upon  general 
reasoning  and  a  due  regard  for  fair  dealing,  we  are  of  opinion 
that  the  defendant's  plea  of  tender  was  not  available,  except 
to  stop  interest  and  save  him  costs  after  the  tender,  which 
was  accorded  to  him  at  the  trial. 

To  decide  otherwise  might  be  to  let  the  defendant  keep 
his  money,  discharge  the  security  aud  the  plaintiff  get 
nothing  from  any  quarter.     This  would  be  monstrous. 

The  law  contemplates  the  payment  of  just  debts.  We 
see  no  error  in  the  judgment  below. 

Affirmed. 

Clark,  J.  (dissenting) :  The  defendant,  whose  land  was 
advertised  for  sale  under  a  mortgage,  tendered  the  creditor's 
attorney  "all  that  was  due  and  all  costs.''  The  attorney 
refused  to  take  this  unless  the  mortgagor  would  in  addition 
pay  his  fee.  This  not  being  done,  he  sold  the  land,  the 
plaintiff  bought  and  brings  this  action  for  ejectment. 

The  jjuestion  presented  is  whether  this  tender  discharged 
the  lien — not  the  debt — for  if  it  did  not  discharge  the  mort- 
gage a  purchaser  at  a  sale  thus  made  under  it  would  acquire 
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a  good  title  and  mortgagors  in  such  cases  would  be  at  the 
mercy  of  the  exaction  of  the  creditor  or  his  counsel.  This 
not  only  would  subject  mortgagors  to  a  liability  to  be  thus 
squeezed  rather  than  bear  the  annoyance  and  additional 
cost  of  a  sale  under  the  mortgage  with  payment  of  the  com- 
mission to  the  trustee  for  selling — of  itself  often  a  consider- 
able burden — but  frequently  the  exaction  would  be  sub- 
mitted to  rather  than  lose  the  opportunity  of  a  private  sale 
to  a  party  who  might  buy  the  land  if  disencumbered. 

If  a  tender  by  the  mortgagor  of  the  full  amount  due  will 
not  discharge  the  lien  but  the  acceptance  thereof  by  the 
mortgagee  is  necessary  to  have  that  effect,  then  the  mort- 
^a^or  by  declining  to  receive  the  payment  can  (as  in  this 
case)  add  to  the  lien,  by  his  own  wrongful  act,  the  costs  of 
the  sale  and  the  commission  for  selling,  unless  he  is  minded 
to  waive  an  actual  sale  by  receiving  payment  of  the  sum 
the  commissions  would  amount  to  in  addition  to  the  sum 
jnstly  due.  As  the  parties  can  stipulate  fcr  the  rate  of 
commission  for  selling,  this  would  simply  repeal  the  usury 
law  and  give  the  mortgagee  a  safe  and  sure  mode  of  collect- 
ing his  illegal  rate  of  interest. 

It  is  true  that  in  the  present  case  the  purchaser  at  the 
^ale  was  the  holder  of  the  mortgage  and  recognizing  that 
be  could  not  recover  in  ejectment  under  a  purchase  at  a 
sale  made  under  these  circumstances,  he  changed  front  on 
the  trial  and  asked  for  a  decree  of  foreclosure  instead  of  a 
judgment  for  possession.  But  the  principle  involved  is  the 
^ame,  and  the  single  question  presented  is  whether  a  tender 
"f  the  full  amount  due  on  the  mortgage  with  all  cost  is  a 
feharge  of  the  lien.  The  hardship  w^hich  would  result 
fnnii  holding  that  it  would  not,  is  such  as  must  be  apparent 
to  a  court  of  .equity  which  looks  to  all  possibilitiCvS  of 
oppression.  There  are  no  direct  precedents  in  this  State, 
'»nt  the  overwhelming  weight  of  authority  elsewhere  is  that 
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such   tender  in  full  would  discharge  the  Hen,  leaving  of 
eouyse  the  debt  still  valid.     The  carefullv  Written  Ameri- 
can  and  English  Encyclopedia  which  puts  into  its  text  the 
prevailing  and  better  doctrine,  citing  the  minority  decis- 
ions in  the  note,  thus  states  the  generally  accepted  doctrine: 
**A  tender  of  the  full  amount  of  a  debt  secured  by  a  mort- 
gage or  pledge  discharges  the  lien  of  the  mortgage  or  pledge. 
According  to  the  current  of  authority   the  lien  is  extin- 
guished, though  tender  is  not  made  until  after  default.  It  is 
not  necessary,  in  order  to  effect  a  release,  that  the  tender 
should  be  kept  good,  or  that  the  money  should  be  paifl  into 
court."    '25  Am.  &  Eng.  Enc,  927,  929.    This  is  sustained 
in   the  notes  by  citation  of  a  great  number  of  authorities, 
especially   from  courts  of  such  standing  as  those  of  New 
York,  Michigan,  Wisconsin,  Massachusetts  and  others,  cit- 
ing also  the  very  few  decisions  to  the  contrary.      To  the 
same  purport  is  section   893,  1  Jones   on   Mortgages  (5th. 
Ed.),  which  says,  citing  authorities,  '*The  rule  in   several 
States  is  that  a  tender  of  the  amount  due  on  a  mortgage 
after  the  day  fixed  for  payment  is  a  discharge  of  the  lien 
just  as  much  as  payment  is,  and  in  the  same  way  that  a  ten- 
der at  common  law,  made  upon  the  day  named  in  the  con- 
dition, has  this  effect.     The  lien  of  the  mortgage  is  thereby 
ij}'S()  facto  discharged,  and  the  holder  of  the  mortgage  can 
only  look  to  the  personal  responsibility  of  the  person  liable 
for  the  mortgage  debt.     To  have  this  effect  it  is  not  even 
necessary  that  the  money  should  be.bj*ought  into  court  or 
that  it  should  be  shown  that  the  tender  has  ever  since  been 
kei)t  good."     It  is  not  necessary  here  to  cite  the  authori- 
ties which  are  there  (juoted  to  sustain  the  text,  but  in  Korf- 
Wright  v,  C(fdt/,  21  X.  Y.,  348,  will  be  found   an   unusually 
able  and  full  opinion  showing  that  this  was  the  doctrine  of 
the  common  law  and  that  it  is  fully  sustained  by  authoritv^ 
and  reason. 
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Not  only  is  this  doctrine  supported  by'  the  weight  of 
precedent  and  considerations  of  equity  and  public  policy, 
but  it  is  the  actual  contract  between  the  parties.  This,  in 
the  usual  form,  provides  "  if  the  said  amount  shall  be  paid, 
then  this  mortgage  shall  be  null  and  void ;  otherwise  it 
shall  remain  in  full  force  and  effect.  "  When  the  mort- 
i^agor,  as  in  this  case,  tenders  the  "  full  amount  due  with 
all  cost"  he  has  in  equity  done  all  that  he  can  do  and  the 
mortgage  lien  becomes  null  and  void  by  the  terms  of  the 
contract.  By  its  very  condition  this  is  so.  It  is  otherwise 
a?  to  the  debt  itself.  There  is  no  condition  as  to  that. 
That  is  absolutely  due  and  remains  due  till  the  money  is 
accepted.  The  tender  can  only,  at  rmost,  stop  the  running 
of  the  interest.  There  is  no  hardship  in  this  as  there 
would  be  in  continuing  in  force  a  mortgage  or  other  lien 
after  tender  made,  with  the  effect  of  hampering  any  other 
disposition  of  the  property  or  forcing  the  mortgagor  to  pay 
the  commission  and  cost  of  a  sale  to  prevent  the  property 
going  into  the  hands  of  a  purchaser  who  would  acquire  a 
good  title  at  such  sale  if  the  tender  does  not  discharge  the 
lien.  Of  course  ingenious  reasons  can  be  given  by  counsel, 
based  upon  subtle  distinctions,  to  the  contrary,  and  some 
decisions  can  be  found  also  to  sustain  that  view^,  but  when 
every  cent  due,  principal  and  interest  and  costs,  is  tendered 
the  mortgagee,  he  ought  not  in  go.od  conscience  be  allowed, 
against  the  very  terms  of  his  contract,  to  maintain  his  lien 
nevertheless  in  full  force  with  the  opportunity  this  gives  of 
exacting  (as  was  demanded  in  this  case)  additional  sums  to 
buy  that  release  which  he  is  entitled  to  have  upon  tender 
of  the  full  amount  due. 

So  much  of  the  judgment  as  adjudges  recovery  against 
the  debtor  for  the  principal  money,  w^itli  interest  and  costs 
tip  to  the  time  of  the  tender  should  be  affirmed.  I^ either 
party  excepted  to  this.     But  so  much  of  the  judgment  as 
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directed  a  foreiclosure  and  sale  notwithstanding  the  full 
tender  made  should  be  reversed.  By  such  tender  the  con- 
dition of  the  mortgage  was  fulfilled  as  fully  as  the  mort- 
gagor was  permitted  by  the  mortgagee  to  do  so,  and  the  lien 
was  discharged  by  the  terms  of  the  "mortgage. 

Montgomery.  J.,  concurs  in  the  dissenting  opinion. 


S.  W.  and  E.  D.  SPRINGER  v.W.  M.  SHAVENDER. 

Void  Judgment — Want  of  Jurisdiction  —  Collateral  At- 
tack — Sale  of  Land  of  Living  Persons  hy  Adrainistra' 
tor  Krvoneously  Appointed — Estoppel, 

1.  While  mere  irregularities  in  the  conduct  of  a  proceeding  will 

not  subject  the  decree  therein  to  a  collateral,  or  even,  under 
some  circumstances,  to  a  direct  attack,  the  rule  is  different 
when  the  allegations  in  the  pleadings  necessary  to  juris- 
diction of  the  Court  are  untrue,  and  where,  if  the  truth  had 
appeared  on  the  record,  it  would  have  been  the  duty  of  the 
Court  on  motion,  or  ex  mero  motu^  to  have  dismissed  the 
proceeding  for  want  of  jurisdiction;  therefore, 

2.  Where  the  children  of  a  person,  under  a  misapprehension  of  the 

facts,  admitted  the  allegation  in  a  proceeding  for  the  sale  of 
their  ancestor's  land,  that  he  was  dead,  and  submitted  to  a 
decree  for  the  sale  of  the  land,  they  will  be  allowed  in  a 
collateral  action  to  impeach  such  decree  and  to  avoid  the 
estoppel  of  title  derived  through  it,  by  showing  that  their 
ancestor  was  in  fact  alive  at  the  date  of  the  decree  and  sale. 

8.  The  appointment  of  an  admiaistrator  upon  the  estate  of  a  liv- 
ing man  is  void  for  all  purposes,  and  everything  that  is 
founded  upon  it  is  a  nullity,  because  there  was  no  jurisdic- 
tion to  appoint.  {Quaere,  whether  an  administration  granted, 
not  upon  false  information  as  to  a  person's  death,  but  upon 
a  presumption  of  law  arising  from  his  absence  without  being 
heard  from  for  seven  years,  does  not  make  the  acts  of  the 
administration  valid.) 
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1  It  is  within  the  discretion  of  the  trial  Jadge  to  submit  specific 
issaes,  arising  oat  of  a  general  issue,  involved  in  the  plead- 
ings, instead  of  those  that  are  more  general. 

Civil  action,  for  trespass  in  cutting  trees  and  removing 
timber  from  land,  tried  at  Spring  Term,  1894,  of  Beaufort 
Superior  Court,  before  Armjield^  J.  The  issues  submitted 
and  the  responses  to  them  were  as  follows  : 

1.  Was  George  W.  Dixon  dead  at  the  time  of  the  insti- 
tution of  the  proceedings  by  his  alleged  administrator  to 
sell  his  lands  and  at  the  time  of  the  sale  thereunder? 
Answer:  Living. 

2.  Are  the  plaiiitifTs  the  owners  of  the  timber  standing 
upon  the  lands  described  in  the  complaint  ?     Answer :  No. 

3.  Did  the  defendents  unlawfully  take  possession  of  the 
said  timber  and  convert  it  to  their  own  use  ?  Answer  :  No. 

4.  What  is  the  value  of  the  said  timber  ?     Answer  :  — 

5.  Did  the  defendants  unlawfully  take  possession  of  the 
logs  cut  from  the  lands  by  plaintiffs  ?     Answer :  No. 

6.  If  so  what  damage  has  the  plaintiffs  sustained  thereby  ? 
Answer:  None. 

7.  Is  the  defendant  Wm.  M.  Shavender  the  owner  of  the 
lands  described  in  the  complaint  ?  Answer :  Yes,  the 
Mallison  land,  not  Sears'  land. 

8.  Did  the  plaintiff  trespass  upon  said  land.  Answer: 
No. 

9.  If  so  what  damage  has  the  defendant  sustained  ? 
Answer :  — 

The  plaintiffs  offered  to  connect  themselves  with  G.  W. 
Dixon  and  to  connect  the  defendant  with  the  same  source 
of  title  the  following  deeds  were  offered  in  evidence : 

1.  A  deed  from  K.  C.  Windlcy  to  plaintiffs,  dated  March 
24, 1886,  and  properly  recorded. 

2.  A  deed  from  W.  G.  Jarvis,  administrator  of  George  W. 
Dixon,  to  E.  C.  Windley,  dated  May  17,  1882. 
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3.  A  record  ofspecial  proceedings,  No.  190,  entitled  "W. 
G.  Jarvis,  administrator  of  George  W.  Dixon,  against 
George  Ann  Dixon  and  others." 

4.  A  deed  from  Alfred  Pilly  to  George  W.  Dixon,  dated 
August  10,  1869.  This  deed  conveyed  a  tract  of  land 
claimed  by  the  plaintiffs  to  be  the  Sears  land. 

5.  A  deed  from  M.  Shaw,  Clerk  and  Master,  to  Alfred 
Pilly,  dated  November  19,  1867.      This  deed  is  claimed  to  " 
convev  the  Sears  land. 

6.  Record  in  a  foreclosure  suit  of  John  L.  Pilly  against 
Duncan  McLaughlin. 

7.  A  mortgage  by  Duncan  McLaughlin  to  John  L.  Pilly, 
dated  March  24,  IS61.  This  mortgage  is  also  claimed  to 
cover  the  Sears  land. 

8.  A  deed  from  Samuel  L.  Snell  to  George  W.  Dixon, 
dated  February  27,  1869.  This  deed  conveys  a  tract  known 
as  the  '*  Franklin  Mallison  land." 

9.  A  deed  from  Elizabeth  Dixon,  wife  of  George  AV. 
Dixon,  and  others,  children  of  George  W.  Dixon,  to  Wm. 
M.  Shavendor,  dated  November  14,  1887.  This  deed  con- 
veved  to  the  defendant  Wm.  AL  Sha vender  two  tracts  of 
land,  known  as  the  "  Franklin  Mallison  land  and  the  Wil- 
liam Sears  land.''  This  deed  was  offered  to  show  under 
whom  defendant  Shavender  claimed  and  to  estop  him. 

As  the  case  was  made  to  depend  upon  the  finding  that  G. 
W.  Dixon  was  living  at  the  time  of  the  sale,  at  which 
Windley  bought,  it  is  not  necessary  to  give  more  of  the 
record.  The  other  essential  facts  are  stated  in  the  o])inion. 
The  i)laintifis  appealed. 

J//',  ir.  B.  lioduiau  and  J/y.  J.  H.  Small^  for  plaintiffs 
(appellants). 

J//'.  Chas,  F .  Warnn  and  Mr.  J.  W ,Hin}<dah\  for  defend- 
ants. 
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AvERv,  J. :  The  question  that  confronts  us  at  the 
threshold  of  this  investigation  is  one  that,  as  we  think,  lias 
been  heretofore  in  effect  passed  upon  by  this  and  other 
appellate  courts,  but  one  which  requires  careful  considera- 
tion and  discussion.  Where  the  children  of  a  person  under 
a  misapprehension  of  the  facts  admitted  the  allegation  of  a 
petition  that  their  ancestor  was  dead,  and  submitted  to  a 
decree  for  the  sale  of  his  land  by  his  administrator  for 
assets,  will  they  be  allowed  collaterally  to  impeach  such 
judgment  and  avoid  the  estoppel  of  title  derived  through  it, 
by  showing  that  the  ancestor  was  at  the  date  of  the  decree 
actually  living?  It  is  quite  as  important  that  courts  of 
inferior  jurisdiction  should  command  the  confidence  of  the 
public  in  the  regularity  and  binding  force  of  their  decrees, 
upon  which  titles  depend  for  their  validity,  as  that  appel- 
late courts  should  be  trusted  to  adhere  to  decisions  upon 
the  stability  of  which  rights  of  property  depend.  But 
while  mere  irregularities  in  the  conduct  of  a  proceeding  will 
not  subject  the  decree  rendered  therein  to  a  collateral,  or 
even  under  some  circumstances  to  a  direct  attack,  the  rule 
is  different  when  the  allegations  in  the  pleadings  that  are 
e>sential  to  the  jurisdiction  of  the  court  are  untrue,  and 
where,  if  the  truth  had  appeared  uj>on  the  record,  it  would 
have  become  the  duty  of  the  court  on  motion  or  e;v  mero 
mofn^  to  declare  the  suit  connn  mm  jurlicc.  If,  in  the 
special  proceeding  under  discussion,  it  had  appeared  that 
G.  W.  Dixon  was  alive  or  had  not  been  admitted  that  he 
was  dead,  the  very  basis  of  the  jurisdiction  would  have  been 
wanting  and  tliere  would  have  been  no  serious  controversy 
a-i  to  the  duty  of  the  Court  to  pronimnce  the  judgment  a 
Tiullitv,  even  when  assailed  collaterally  onlv.  Black  on 
Judgments,  Sec.  215,  242,  278.  The  same  effect  must  be 
friven  to  proof  aliunde^  after  the  decree  is  entered, 
that  the  person    supposed  to   be   dead   was   in   fact  alive. 
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London  v.  Railroad^  88  N  C,  584:  State  v.  ^^A^7<?,  7 
Ired.,  117;  Book  of  Monographs  (void  judicial  sales),  20  ; 
Withers  v.  Patterson,  27  Texas,  497  ;  Becket  v.  Seloven,  7 
Cal.,  237;  Duncan  v.  Harper,  25  Ala.,  408;  Griffith  v. 
Frasier,  8  Craneh,  10  and  22  ;  FisJc  v.  Norvell,  9  Texas,  13  ; 
I  Herman  on  Executions,  p.  378  ;  Jochmnsen  v.  Bank,  3 
Allen  (Mass.),  87;  Johnson  v.  Beazley,  27  Am.  Rep.,  285  ; 
Thomas  V.  People,  107  111.,  517 ;  Melin  v.  Simmons,  30 
Am.  Rep.,  746;  Morgan  v.  Dodge,  44  .N.  H.,  259;  Black, 
svpra,  §  218,  219,  220. 

In  the  case  of  Hyraan  v.   Gaskins,  5  Ired.,  272  to  275, 
Nash,  J.,  discusses  at  length  the  distinction  between  such 
probate  judgments  as  are  declared  merely  voidable,  because 
the  Court  or  ordinary  had  the  right  to  act  but  did  not 
comply  with  the  requirements  of  the  law,  and  such  as  are 
void,  because  the  Court  had  no  authority  to  act.     While 
the    learned    Judge   did   not  have    occasion   then   to   pass 
directly  upon  the  effect  as  an  estoppel  of  administering  upon 
the  estate  of  a  person  before  his  death,  he  cited  the  case  of 
Griffith  V.  Frazier,  svpra,  as  one  in  which  Chief  Justice 
Marshall  had  "  had  occasion  to  examine  the  doctrine  of 
void  and  voidable  letters  of  administration   in   his  usual 
clear  and   fprcible  manner."     In  the  case  referred  to,  the 
learned  Chief  Justice  had  said  :     "  But  suppose  adminis- 
tration to  have  been  granted  on  the  estate  of  a  person  not 
really  dead.     The  act,  all  will  admit,  is  totally  void.     Yet 
the  ordinary  must  always  inquire  and  decide  whether  the 
person  whose  estate  is  to   be  committed   to    the  care   of 
others,  be  dead  or  in  life.     It  is  a  branch  of  every  case,  in 
which  letters  of  administration  issue.     Yet  the  decision  of 
the  ordinary  that  the  person  for  whose  estate  he  acts  is  dead, 
if  the. fact  be  otherwise,  does  not  invest  the  person  he  may- 
appoint  with  the  character  or  powers  of  an  administrator. 
The   case  in  truth  wa^   not  one  icithin  his  jurisdiction. 
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It  was  not  one  in  which  he  had  a  right  to  deliberate.  It 
was  not  committed  to  him  by  law.  And  although  one  of 
the  points  occurs  in  all  cases  proper  for  his  tribunal,  yet 
that  point  cannot  bring  the  subject  within  his  jurisdiction." 

But  this  Court  in  a  later  case  {State  v.  White^  sujyra^) 
held  that  an  action  could  not  be  maintained  upon  an 
administrator's  bond,  where  it  was  shown  that  the  supposed 
decedent  was  in  fact  alive  when  administration  was  granted 
npon  his  estate.  The  decision  rested  upon  the  ground  that 
the  probate  court  had  no  authority,  as  the  agent  of  the 
State,  to  take  charge  of  the  property  of  a  person  then  liv- 
ing, or  to  take  the  bond  sued  upon.  This  case  was  cited 
arguendo  and  approved  by  Smith,  C  J.,  in  London  v. 
Railroad,  supra. 

The  Court,  it  is  true,  has  held  that  where  there  is  a 
decedent,  the  acts  of  an  administrator  who  was  not  entitled 
to  the  appointment  under  the  statute  are  valid,  but  that  the 
order  appointing  such  person  is  voidable  in  a  direct  pro- 
ceeding instituted  by  those  having  a  superior  right.  Oar- 
rUon  v.  Cox,  95  N.  C,  353;  Atkins  v.  McCormick,  4 
Jones,  274.  This  ruling  rests  upon  the  doctrine  that  in 
snch  cases  the  essential  basis  of  jurisdiction  exists,  there 
being  a  decedent  and  an  estate  to  be  administered.  The 
appointment  of  the  wrong  person  is  but  an  irregularity,  sub- 
jecting the  order  of  appointment  to  direct  attack  but  not 
invalidating  acts  done  in  pursuance  of  the  law,  in  the 
course  of  administration  by  him  who  has  been  inducted  into 
the  place  by  mistake.  JfcJPherson  v.  Canlif^  7  S.  &  R., 
(Penn.)  422 ;  Bevlen  v.  Comm.,  101  Pa.  St.,  273  (47  Am. 
Rep.  710) ;  Johnson  v.  Beazley,  65  Mo.,  250.  In  the  case 
last  cited  the  Supreme  Court  of  Missouri  quote  the  lan- 
g:^age  of  Judge  Redfield,  that  the  holding  of  the  Court  of 
Appeals  of  New  York,  in  the  case  of  Bodrigas  v.  Ins,  Co,, 

^3  N.  Y.,  460,  that  the  appointment  of  an  Administrator 
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upon  the  estate  of  a  living  man  could  not  be  attacked  collater- 
ally, was  "  without  precedent  either  in  English  or  American 
jurisprudence.  "     But*  it  seems  that  in  a  later  case,  Rodrigas 
V.  Savings  Bank^  76  X.   Y.,  318,  Chief  Justice  Church, 
admitting  that  the  authorities  at  common   law  were  uni- 
formly in  conflict  with  it,  rested  his  apparently  reluctant 
approval  of  the  former  case  upon  the  ground  that  it  was 
founded  upon  a  construction  of  a  statute.     The  appoint- 
ment of  an  administrator  upon  the  estate  of  a  living  man 
is  void   for  all  purposes,  and  everything  that  is   founded 
upon  it  is  a  nullity,  because  there  was  no  jurisdiction.     "It 
must   always  be  remembered,   says  Black,   (2  Judgments, 
Sec.   633)  that  in  order  to  the  conclusiveness  of  a  probate 
decree,   or  in   the  case  of  sentence  emanating  from   any 
other  tribunal,   it  is  absolutely  necessary  that  the   Court 
should  have  possessed  jurisdiction."     1    Herman  on  Estop- 
pel, Sec.  4:11.     The  finding  by  the  clerk  in  a  proceeding, 
that  was  corain  non  judice  because  it  was  founded  upon  the 
false  basis  of  jurisdiction,  that  G.  W.  Dixon  was  dead,  does 
not  preclude  the  heirs  at  law  from  showing  that  he  was 
alive.      To    make   it   conclusive,    the  judgment    must   be 
rendered  by  a  court  of  competent  jurisdiction  {Roulhae  v. 
Jiroini^  87  K.  C,  1  ;)  and  to  give  the  Court  authority,  its 
jurit^diction  must  extend  both  to   the  parties  and  the  sub- 
ject  matter.     Condry  v.   Cheshire^  88  N.  C,  375  ;  Morris 
v.  Gentry,  89  N.  C,  248;  1   Black  on  Judgments,  Sec.  218. 
We  know  of  no  principle  upon  which  the  judgment,  void 
as  to   G.  W.  Dixon   if  he  were  a  party  to  this  action,  for 
want  of  jurisdiction  of  the  subject  matter,  could   be   held 
valid    without  jurisdiction    either    against  the  parties  to 
the  ])roceeding  or  those  in  privity  with  them.     The  Court 
did  not  have  jurisdiction  of  the  estate  of  Dixon,  if  he  w-as 
at  the  time   living,   and  it  was  not  error  to  submit   this 
(question  to  the  jury.     Should  a  case  be  presented    where 
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administration  had  been  granted  not  upon  false  information 
of  a  person's  death  but  upon  a  presumption  of  law  arising 
from  his  absence  without  being  heard  from  for  seven  j^ears, 
a  diflerent  question  might  be  presented.  Whether  the 
acts  of  an  administrator  who  proceeded  honestly  upon  a  pre- 
sninption,  to  which  the  law  gave  the  force  of  a  fact,  will 
Dot  be  held,  because  of  such  presumption,  to  be  valid,  as 
in  some  courts  has  been  the  decision,  where  an  executor 
performed  a  part  of  his  imposed  trust  under  a  will  after- 
wards ascertained  to  be  a  forgery,  we  need  not  now  deter- 
mine. To  exclude  a  conclusion,  it  may  be  best  however  to 
annonnce  that  should  such  a  case  arise,  the  question 
whether  it  is  to  be  governed  by  or  distinguished  from  the 
rnbng  in  that  before  us,  is  an  open  one.  Such  a  case 
would  raise  the  point  whether  the  presumption  of  law 
that  one  is  dead  does  not  coiifer  jurisdiction  over  a  living 
person's  estate,  when  it  could  not  possibly  be  acquired  in 
the  absence  of  such  presumption. 

It  was  admitted  that  Mrs.  Matilda  E.  Dixon,  wife  of  G. 
W.  Dixon,  was  not  a  party  to  the  proceeding,  and  it  would 
of  course  follow  that  she  was  not  bound  by  the  decree  upon 
other  grounds  than  those  relied  upon  by  the  heirs  at  law. 
Condrf/  v.  Cheshire^  &xipra. 

The  court  submitted  an  issue  involving  the  question 
whether  G.  M-  Dixon  was  living  when  the  proceeding  was 
iostitnted  and  when  the  decree  therein  was  rendered,  and 
it  was  answered  by  the  jury  in  the  affirmative.  This  was 
ooe  of  the  questions  that  grew  out  of  the  general  issue  of 
title  raised  in  the  pleadings  and  it  has  been  repeatedly 
<lE?cided  by  this  Court,  beginning  with  Erary  v.  Railroad^ 
1«»'2  N.  C,  209,  that  it  is  within  the  discretion  of  the  pre- 
liding  judge  to  determine  whether  he  will  submit  such  spe- 
cific issaes  or  only  those  that  are  more  general. 

There  was  no  exception  to  the  competency  of  the  testi- 
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niony  bearing  on  that  issue,  except  the  general  one,  made 
to  the  competency  of  Snrats'  deposition  that  the  defendants 
were  estopped  by  the  decree  in  the  special  proceeding  from 
denying  the  title  under  it,  with  the  consequences,  if  the 
position  had  been  well  taken,  that  it  would  be  immaterial 
whether  he  was  in  fact  living,  as  Susan  testified  he  was  after 
the  date  of  the  sale  under  the  decree,  or  dead.  But  now 
that  we  have  held  that  neither  the  heirs  at  law  nor  the 
defendant,  if  in  privity  with  them,  are  concluded,  it  seems 
to  us  that  the  finding  upon  the  first  issue  defeats  the  plain- 
tifFs  right  to  recover  in  any  aspect  of  the  evidence.  There 
was  no  evidence  offered  on  either  side  tending  to  show  a 
forcible  trespass  on  the  part  of  the  defendants,  and  it  was 
not  error  therefore  to  instruct  the  jury,  as  the  court  did 
without  objection,  that  tlie  ownership  of  the  timber  was 
dependent  upon  the  title  to  the  land  entered  upon.  Cohoon 
v.  Sirnmons,  7  Ired.,  189 ;  McCoinac  v.  Monroe^  1  Jones, 
13 ;  HarriH  v.  Sneeden,  104  N.  C,  369. 

The  plaintiffs  proposed  to  show  title,  as  the  burden  rested 
upon  them  to  do,  not  by  a  regular  chain  froiti  the  State,  but 
by  making  G.  W.  Dixon  the  source  of  title  and  connecting 
themselves  through  the  sale  and  administrator's  deed  under 
the  decree  to  R.  C.  Windley,  and  by  a  string  of  mesne  con- 
veyances with  Dixon.  They  offered  other  deeds  and  evi- 
dence to  connect  the  defendant  with  G.  W.  Dixon  as  a  com- 
mon source  of  title,  with  the  view  of  insisting  that  plain- 
tiffs' was  the  older  and  better  title,  and  tnat  under  the 
established  rule  of  evidence  the  defendants  were  precluded 
from  denying  that  fact.  If  the  plaintiffs  had  succeeded  in 
proving  that  both  derived  title  from  the  same  source  by 
means  of  the  evidence  offered,  and  that  of  the  two  chains 
so  exhibited,  their  own  was  the  better,  it  would  have  been 
as  effectual  proof  of  their  right  against  the  world,  as  a  chain 
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extending  back  to  the  State,  unless  the  defendants  had  con- 
nected themselves  with  some  other  older  and  better  title. 

But  since  it  appears  that  the  proceeding,  decree,  sale  and 
deed,  by  which  they  propose  to  show  title  out  of  G.  W. 
Dixon,  are  nullities  tlie  plaintiffs  have  failed  to  connect 
themselves  with  the  alleged  source  of  title  and  therefore 
have  failed  to  establish  their  right  to  recover.  The  Judge 
might  have  instructed  the  jury  that  if  they  should  find  in 
response  to  the  first  issue  that  Dixon  was  living  at  the  time 
of  gale  under  the  decree,  they  would  find  in  response  to  the 
second  issue  that  plaintiffs  were  not  the  owners  (as  in  that 
event  thev  would  fail  to  show  themselves  to  be)  of  any  of 
the  land  for  which  they  brought  suit.  In  that  view  of  the 
ease,  it  is  not  material  whether  the  description  in  either  the 
plaintiff's  or  defendant's  deeds  was  sufficient  or  insufficient, 
•"^r  whether  the  testimony  complained  of  was  competent  or 
incompetent  or  the  charge  was  erroneous  as  to  matters  not 
involved  in  or  essential  to  the  determination  of  the  contro- 
''ersy.  The  response  to  the  first  issue  was  necessarily 
deeiMve  therefore  of  the  first  six  issues.  The  remaining 
three  grew  out  of  the  counterclaim,  which  the  court  held 
•bat  the  defendants  could  not  maintain  and  the  defendants 
did  not  appeal. 

The  plaintiffs  have  no  reason  therefore  to  complain  of 
the  charge  which  was  more  favorable  than  they  had  a  right 
to  expect,  under  the  view  we  have  taken  of  the  law.  Judg- 
ment affirmed. 
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J.  L.  HINTON  V.  LIFE  INSURANCE  COMPANY  OF  VIRGINIA. 

Verification  of  Pleadings  —  Amendment  of  Judgment — 
Invalid  when — Conditional  Judgment  Invalid — Prac- 
tice— Fragmentary  Appeal — Dismissal, 

1.  Inasmuch  as  Section  633  of  The  Code  gives  to  Commissioners  of 

Affidavits  full  powers  to  take  oaths  in  matters  relating  to 
causes  pending  in  the  Courts  of  this  State,  and  Section  640 
gives  to  Clerks  of  Courts  of  record  in  other  States  the  same 
powers  as  are  given  to  Commissioners  of  Affidavits,  a  verifi- 
cation of  a  pleading  made  before  the  Clerk  of  the  Hustings 
Court  of  Richmond,  Virginia,  and  authenticated  by  his  seal, 
is  valid. 

2.  Courts  take  judicial  notice  of  the  seals  of  the  Courts  of  another 

State  for  the  purpose  of  determining  the  validity  of  a  veri- 
fication of  a  pleading,  just  as  they  do  of  the  seals  of  Foreign 
Courts  of  Admiralty  and  Notaries  Public. 

3.  An  amendment  of  a  judgment  made  by  a  Judge  after  the  last 

session  of  a  court,  in  his  room  at  a  hotel,  without  the  con- 
sent, and  in  the  absence  of  the  opposing  counsel,  is  invalid. 

4.  A  conditional  judgment  is  invalid;  and  therefore,  where  a  judg- 

ment permitting  a  defendant  to  verify  his  answer  upon  the 
condition  that,  if  the  ruling  of  the  Court  giving  judgment 
for  plaintiff  for  want  of  a  properly  verified  answer  should 
be  sustained,  the  defendant  would  submit' to  a  judgment  for 
a  certain  amount,  the  judgment  is  vitiated  by  the  condition. 

5.  Fragmentary  appeals  are  not  allowed ;  and  hence,  when  in  an 

action,  on  an  insurance  policy,  the  Court  declined  to  permit 
defendant  to  verify  its  answer  unless  it  would  submit  to  a 
judgment  for  a  certain  amount,  and  the  condition  wa£ 
accepted  and  judgment  rendered  for  such  amount  without 
prejudice  to  the  right  of  the  plaintiff  to  claim  a  further  sum, 
as  to  which  the  cause  was  continued ;  Held,  that  the  judg- 
ment being  only  a  partial  one,  an  appeal  does  not  lie. 

Civil  action,  tried  before  Mclcer^  «/.,  at  Fall  Term, 
1894r,  of  Pasquotank  Superior  Court.  Upon  the  call  of  the 
case  for  trial,  the  plaintiff  moved  to  strike  out  the  answer 
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of  the  defendant,  because  it  was  not  verified  according 
to  the  Statute,  and  also  moved  for  judgment  upon  the 
complaint.  The  verification  was  made  before  the  Clerk  of 
the  Hustings  Court  of  Richmond,  Ya.  His  Honor  granted 
plaintifl^'s  motion  and  gave  judgment  as  follows : 

"This  case  coming  now  to  be  heard  by  the  Court  upon 
the  plaintiffs  motion  for  judgment  for  default  of  an  answer 
properly  verified,  and  the  Court  being  of  opinion  that  there 
was  no  verified  answer,  granted  the  motion.  Before  this 
judgment  was  entered  defendants  asked  to  be  permitted,  in 
the  discretion  of  the  Court,  to  verify  its  answer,  which  the 
Court  granted  upon  the  condition  that  if  the  ruling  of  the 
Court  is  sustained  on  appeal  the  defendant  would  sub- 
mit to  a  judgment  for  the  sum  of  $456.80,  the  amount  of 
premium  actually  paid  by  plaintiff,  which  the  defendant 
accepted,  but  excepted  to  the  ruling  of  the  Court  and 
appealed.  Thereupon,  on  motion  of  plaintiff  it  is  ordered 
and  adjudged  by  the  Court  that  the  plaintiff  recover  of  the 
defendant  the  sum  of  $456.80  with  interest  from  September 
17th,  1894,  till  paid,  and  the  costs  of  this  action  to  be  taxed 
by  the  Clerk.  It  is  further  ordered  as  a  further  considera- 
tion of  the  exercise  of  the  above  discretion  in  defendant's 
favor  that  this  judgment  shall  not  prejudice  the  balance  of 
plaintiff's  claim  but  his  right  to  same  shall  be  held  at  a 
subsequent  term  and  the  cause  is  continued  till  the  next 
court  as  to  said  balance. 

Defendant  appeals ;  bond  in  the  sum  of  $25.00  adjudged 
sufficient;  thirty  days  allowed  defendant  to  make  up  case 
and  thirty  days  thereafter  allowed  plaintiff  to  except.  New 
verification  filed  as  allowed  by  the  Court. 

.  JAMES  D.  McI VEK,  Judge  Presiding. 

The  words  "that  if  the  ruling  of  the  Court  is  sustained 
on  appeal"  interlined  above  were  written  by  myself." 

JAMES  D.  McIVER,  Judge,  &c. 
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Attached  to  the  record  is  the  following  statement  by  His 
Honor : 

"The  judgment  in  this  cause  was  rendered  and  signed 
by  me,  except  the  words  hereinafter  named,  in  open  court 
at  the  regular  term,  counsel  for  both  sides  being  present. 
After  the  last  session  of  the  court  had  been  held,  but  before 
the  court  had  formally  adjourned  for  the  term  and  after 
plaintiff's  counsel  had  gone  home,  on  Saturday  in  my  room 
at  the  hotel  without  the  knowledge  or  consent  of  plaintiff 
or  his  counsel,  at  the  request  of  defendant's  counsel,  I 
inserted  the  following  words  in  the  judgment  before  signed 
by  me :  "That  if  the  ruling  of  the  Court  is  sustained  on 
appeal."  The  Clerk  of  this  Court  will  send  a  copy  of  this 
statement  up  as  part  of  the  record. 

JAMES  D.  McIVER,  Judge,  &c." 

Messrs.  Pruden  cfc  Vann^  for  plaintiff. 

Messrs.  Macliae  cfc  Day^  for  defendant  (appellant). 

• 

Clark,  J. :  The  Code^  258,  permits  verification  of  plead- 
ings to  be  made  before  "  any  judge,  clerk  of  the  Superior 
Court,  notary  public  or  justice  of  the  peace.  "  This  refers 
to  those  officers  in  this  State  and  in  Benedict  v.  Hall^  76 
N.  C,  113,  it  was  held  that  a  verification  before  a  notary 
public  out  of  the  State  was  insufficient.  Thereupon  this 
section  was  amended  (Acts  1891,  Ch.  140)  by  inserting  after 
the  word  "notary  public"  the  words  "in  or  out  of  the 
State. "  The  verification  in  the  present  instance  would 
therefore  have  been  insufficient  under  Section  258.  But 
The  Code^  Section  633,  gives  to  Commissioners  of  Affida- 
vits full  pOjWers  to  take  oaths  or  affirmations  in  matters 
"  relating  to  any  cause  depending  in  the  courts  of  this 
State, "  and  every  such  "  affirmation  made  before  him  shall 
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be  as  valid  as  if  taken  before  any  proper  officer  in  tliis 
State. "  And  Section  640  gives  to  Clerks  of  courts  of 
record  in  other  States  the  same  powers  as  are  given  to  com- 
missioners of  affidavits. 

The  v^erification  in  this  case  was  made  before  the  clerk  of 
the  Hustings  Court  of  Richmond,  Ya.,  and  is  authenticated 
by  his  signature  and  the  seal  of  his  court.  We  are  con- 
strained therefore  to  hold  that  the  verification  has  been 
made  before  a  properly  authorized  officer.  For  such  pur- 
poses courts  take  judicial  notice  of  the  seal  of  the  courts  of 
other  States,  just  as  they  do  of  the  seals  of  foreign  courts 
of  Admiralty  and  Notaries  Public.  1  Greenl.  Ev.,  Sec. 
479,  note  4.  The  authorities  cited  to  the  contrary  refer  to 
the  proof  of  the  record  of  a  court  of  another  State  under 
the  Act  of  Congress  of  1890  and  do  not  apply  as  to  the 
qualification  of  an  officer  of  another  State  to  take  the  veri- 
fication of  a  pleading  to  be  used  in  a  court  of  this  State. 

The  amendment  made  by  the  Court  in  the  judgment 
"  after  the  last  session  of  the  Court,  in  his  room  at  the  hotel, 
without  the  consent  of  the  opposing  counsel "  who  indeed 
was  absent,  was  invalid.  Delajield  v.  Construction  Co,, 
115  X.  C,  21.  Indeed  had  this  condition  been  in  the  judg- 
ment originally,  or  been  made  by  consent,  or  at  a  legal  time 
and  place,  it  would  of  itself  have  vitiated  the  judgment, 
since  conditional  judgments  are  invalid.  Strickland  v.  Cox, 
102  X.  C,  411  ;  In  re  Deaton,  105  X.  C,  59  ;  HopUm  v. 
Bawers,  111  N.  C,  175. 

An  order  allowing  an  amendment  in  the  pleadings  or 
process  upon  conditions  or  terms  is  valid.  Crump  v. 
Thomas,  89  N.  C,  241.  It  is  otherwise  as  to  judgments 
which  must  be  unconditional. 

The  judgment  was  only  a  partial  one,  not  disposing  of 
the  whole  matter.  The  Court  has  repeatedly  held  that 
"fragmentary  appeals"  will  not  lie.     Clark's  Code,  2nd. 
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Ed.,  p.  563,  and  cases  there  collected.  Though  the  appeal 
must  be  dismissed  for  the  reason  given,  we  have  passed  upon 
the  point  intended  to  be  presented,  as  this  Court  has  some- 
times, though  rarely,  done-  Milling  Co,  v.  Finlay^  110  N. 
C,  411 ;  State  v.  Wylde,  Ibid  5()(>. 

Appeal  dismissed. 


M.  F.  WRIGHT  v.  C.  M.  BROWN  et  aJ. 

Conditional  Fee — Estate  hj  icay  of — Executory  Devise — 

Assig7iahility  of — Estopj)el. 

A  testator  devised  land  to  his  daughter  P,  and  her  heirs,  but  in 
case  of  her  death,  without  issue  surviving,  then  to  his 
daugtiter  A.  Held,  that  P  takes  a  conditional  fee  simple  in 
the  land,  liable  to  be  determined  upon  her  dying  without 
surviving  issue,  and  A  takes,  by  way  of  executory  devise,  a 
remainder,  or  future  estate  or  interest,  which  she  may  assign 
and  convey  by  deed,  which,  with  warranty,  will  be  an 
estoppel  upon  her  heirs. 

This  is  a  controversy  submitted  without  action  upon  an 
agreed  state  of  facts,  and  heard  before  JBoykin,  J.,  at  Feb- 
ruary Term,  1895,  of  Beaufort  Superior  Court.  His  Honor 
rendered  judgment  in  favor  of  defendants,  and  plaintitf 
excepted  and  appealed,  assigning  as  error  the  holding  that 
the  defendants  had  a  good  and  perfect  title  in  fee.  The 
facts  are  succinctly  stated  in  the  opinion  of  Associate 
Justice  FuRCHEs. 

M/\  Chas,  E.   Warren,  for  plaintiff  (appellant). 
Jfr,   ir.  jB,  Bodman,  for  defendants. 
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FuRCHES,  J. :  James  Ellison  being  the  owner  in  fee 
simple  of  the  lands  mentioned  in  the  case  agreed  devised 
the  same  to  his  grand-daughter  Polly  Ann  Allison  "to  be 
hers  and  her  heirs  and  assigns.  But  in  case  my  said  grand- 
daughter, Polly  Ann,  do  die  leaving  no  lawful  issue  at  her 

death  then   I  devise  and  bequeath to  my  daughter 

Augusta  L.  Ellison,  her  heirs  and  assigns,"  and  died  in  1865. 
That  sometime  after  the  death  of  the  testator,  the  said  Polly 
Ann  and  Augusta  L.  sold  and  conveyed  this  land  to  Ida  M. 
Swindell  by  deed  with  warranty.  And  by  successive  con- 
vevances  from  Ida  M.  Swindell,  the  defendant  became  the 
owner  thereof,  and  has  contracted  to  sell  the  same  to  the 
plaintiff  Wright.  That  since  the  date  of  the  conveyance 
to  Ida  M-  Swindell,  the  said  Augusta  L.  has  died,  leaving 
a  son  surviving  her,  who  is  her  heir  at  law.  But  the  said 
Polly  Ann  is  still  living,  unmarried,  and  is  about  fifty  years 
of  age. 

Upon  these  facts  the  plaintiff  alleges  that  the  defendant 
is  unable  to  give  him  a  good  and  indefeasable  title  to  the 
lands,  and  for  this  reason  refuses  to  pay  defendant  the  pur- 
chase money. 

And  this  presents  the  question  for  our  consideration, 
whether  the  defendant  can  convey  a  good  and  clear  title  to 
plaintiff?  If  he  can,  plaintiff  should  not  recover  in  this 
action  ;  if  he  cannot,  then  he  should  recover. 

By  the  terms  of  the  will  of  James  Ellison,  Polly  Ann 
took  a  conditional  fee  simple  in  the  land,  liable  to  be  deter- 
mined upon  said  Polly  Ann's  dying  without  leaving  issue 
surviving  her.  And  the  said  Augusta  L.  took  the  remain- 
der, denominated  an  estate,  or  interest  by  way  of  executory 
devise.  The  defendant  has  a  deed  from  Polly  Ann,  with 
warranty,  and  if  it  should  turn  out  that  she  has  the  fee 
simple  the  difficulty  would  end,  afid  the  defendent  would 
have  a  good  title.  .  Therefore,  it  is  seen  that  the  trouble  lies 
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in  determining  what  estate,  or  interest  Augusta  L.  took  in 
the  land.  All  hands  admit  that  she  took  some  interest ; 
and  defendant  contends  she  took  a  present  vested  estate, 
though  subject  to  be  divested  by  the  said  Polly  Ann  leav- 
ing issue  her  surviving  at  her  death  ;  that  this  estate  would 
pass  by  descent,  and  might  be  devised  and  assigned..  This 
the  plaintiff  denies. 

The  estate  of  Augusta  L.,  whatever  it  be,  is  clearly  con- 
tingent, and  in  contemplation  of  law  may  never  vest — this 
depends  upon  the  fact  whether  Polly  Ann  dies  without 
leaving  issue.  If  it  depended  upon  the  death  of  Polly  Ann 
alone,  it  would  be  a  vested  estate  or  interest,  as  it  is  certain 
that  Polly  Ann  will  die.  But  it  does  not  do  this.  The 
other  condition  is  added,  that  she  must  die  "  without  leav- 
ing issue  living."  This  in  contemplation  of  law  (whatever 
her  age  may  be)  is  uncertain  and  will  remain  so  until  her 
death.  But  still  under  our  decisions  it  would  seem  that 
Augusta  L.  had  such  an  interest  in. these  lands,  as  might  be 
assigned  and  conveyed  by  deed,  and,  'with  ^oarranty^  would 
be  an  estoppel  to  her  heirs. 

It  has  been  held,  as  far  back  as  McDonald  v.  McDonald^ 
5  Jones  Eq.,  211,  followed  by  the  cases  of  Jfastefi  v.  Marlow, 
65  X.  C,  695,  Bodenhamer  v.  Welch,  89  N.  C,  78,  and 
other  cases,  that  an  heir  apparent  may  sell  and  assign  his 
expectancy  in  the  estate  of  his  ancestors.  And  the  courts 
of  e({uity  will  enforce  such  assignments,  if  they  are  fair  and 
open,  and  a  sufficient  consideration  appears.  But  these 
transactions,  though  by  deed,  are  not  considered  as  con- 
veyances, but  as  executory  contracts,  which  Equity  will 
enforce. 

But  in  this  case  Augusta  had  more  than  a  bare  expect- 
ancy. She  had  under  the  will  of  James  Ellison,  by  way  of 
executory  devise,  a  future  ei<iate  or  Interest  in  the  land  which 
might  be  assigned.      Watson  v.  Smithy  110  N.  C,  6.     But 
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this  case  falls  more  directly  under  the  case  of  Fonter  v. 
Hacketty  112  N.  C,  555.  In  that  case,  Mildred  Goforth 
willed  the  lands  in  controversy  to  two  single  daughters  and 
the  heirs  of  their  bodies ;  and  if  they  died  without  leaving 
such  issue,  then  to  the  survivor ;  and  then  to  the  heirs  of 
the  devisor.  During  the  lifetime  of  the  two  daughters  (the 
first  takers)  one  of  the  heirs  at  law  of  the  devisor  (Mildred) 
sold  her  interest  to  the  defendant  Hackett  and  conveyed 
the  same  by  deed  with  warranty.  And  this  Court  held 
that  the  grantor  (the  heir  of  Mildred)  had  such  an  estate  or 
interest  in  the  lands  as  she  might  assign  and  convey  to  the 
defendant ;  and  that  her  heirs  (she  being  dead)  were  estopped 
to  claim  the  same.  In  that  case  there  was  the  uncertainty 
as  to  who  would  be  heirs  at  law  of  the  devisor  Mildred,  while 
in  this  case  there  is  no  such  uncertainty.  The  second  taker 
is  fixed  by  the  will,  which  makes  this  case  stronger  for  the 
defendant  Brown  than  that  case  was  for  the  defendant 
Hackett.  The  case  of  Starnes  v.  ITill,  112  N.  C,  1,  is  cited 
by  plaintiff  as  authority,  to  support  his  contention.  But 
we  do  not  think  it  conflicts  with  the  view  we  have  taken  of 
this  case.  Indeed  we  think  it  is  in  harmony  with  what  we 
have  said,  and  sustains  this  opinion.  There  is  no  error  and 
the  judgment  is  aflSrmed.  AfiBrmed. 
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B.  B.  LATHAM  v.  W.  R.  ELLIS. 

Pwrent  and  Child — Custody  of  Child. 

1.  A  father  is  entitled  to  the  custody  of  his  children  against  the 

claims  of  every  one,  except  those  to  whom  he  may  have 
committed  their  custody  and  tuition  by  deed,  or  unless  he  is 
found  to  be  unfitted  for  their  care  and  custody. 

2.  Where  the  father  of  an  infant  upon  the  death  of  its  mother  told 

the  grandparents  of  the  child  that  the  latter  should  always 
remain  with  them,  but  subsequently  desired  the  custody  of 
the  child  and  upon  refusal  brought  habeas  corpus  proceed- 
ings, and  it  appeared  that  the  father  was  of  good  moral 
character,  industrious  and  kind,  and  in  every  way  fitted  to 
care  for  and  educate  the  child,  the  custody  was  properly 
awarded  to  him. 

Petition  for  writ  of  habeas  corpus^  filed  by  B.  B.  Latiiam, 
to  obtain  the  custody  and  control  of  his  infant  daughter, 
Julia  E.  Latham,  and  heard  before  his  Honor  J.  D,  Mclver^ 
Judge  of  the  Superior  Court,  in  the  town  of  Washington, 
N.  0.,  on  Wednesday,  December  5,  1894. 

Upon  the  hearing  of  the  writ  the  Court  awarded  the  cus- 
tody of  the  infant,  Julia  E.  Latham,  to  her  father,  B.  B. 
Latham,  and  directed  the  Clerk  of  the  Superior  Court  of 
Beaufort  County  to  tax  the  cost  of  the  proceedings  against 
William  R.  Ellis,  who  detained  the  said  Julia  E.  Latham. 
The  Court  awarded  the  control  and  custody  of  the  child  to 
the  father,  upon  the  following  state  of  facts,  to-wit : 

The  father,  B.  B.  Latham,  is  thirty-two  years  of  age,  and 
is  a  moral,  temperate  and  industrious  man,  and  is  in  every 
way  qualified  to  care  for,  support  and  educate  his  children. 
That  he  owns  woods  land,  and  for  a  number  of  vears  has 
rented  and  cultivated  lands.  That  he  is  a  man  in  good 
credit  with  persons  with  whom  he  has  business  transactions, 
and  his  general  reputation  is  excellent. 
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That  on  the  24th  day  of  December,  1885,  B.  B.  Latham 
married  Julia  F.  Ellis,  a  daughter  of  Wm.  R.  Ellis.     That 
there  was  born  of  this  marriage  two  children,  one  a  boy  now 
about  eight  years  of  aeje  and  living  with  the  father,  and  the 
other,  Julia  E.  Latham,  born  January  10,  1889,  and  now 
with  her  grandfather,  William  R.  Ellis.       That  Julia  F. 
Latham,  the  wife  of  B.  B.  Latham,  died  ten  days  after  the 
birth  of  second  child,  the  said  Julia  E.  Latham.     That  at 
the  time  of  his  marriage  the  said  B.  B.  Latham  and  wife 
went  to  live  with  the  parents  of  the  latter,  and  continued  to 
live  with  them  until  the  death  of  the*  wife.      That  the  said 
B.  B.  Latham  contributed  to  the  support  of  the  family,  the 
common  support  of  both  families.     That  the  said  Latham  is 
of  a  kind  and  affectionate  disposition,  and  in  every  way 
endeavored  to  promote  the  welfare  and  happiness  of  his  fam- 
ily.  That  after  the  death  of  Julia  F.  Latham  the  said  B.  B. 
Latham   still   continued  to   live   with   the   parents  of  his 
deceased  wife,  and  to  contribute  to  the  common  support  of 
both  families.     That  he  employed  and  paid  one  Olivia  Hill 
to  wait  upon  William  R.  Ellis  and  his  wife  in  order  that  the 
latter  might  have  more  time  to  devote  to  the  children.    That 
a  part  of  the  time  since  the  death  of  his  wife  the  said  B.  B. 
Latham  assisted  in  cultivating  the  farm  of  the  said  W.  R. 
Ellis.     That  on  the  day  of  the  funeral  of  his  wife  the  said 
B.   B.  Latham  stated  to  his  mother-in-law  that  he  never 
would  take  the  child  Julia  from  them,  and  if  she  would 
take  it  he  would  assist  all  he  could  in  raising  it,  and  subse- 
quently stated  to  others  ( among  whom  was  an  uncle )  that 
he,  Latham  himself,  never  expected  to  leave  the  home  of  W. 
R.  Ellis  or  to  take  the  child.     That  William  R.  Ellis  is 
sixty-seven  years  of  age  and  his  wife  is  of  a  corresponding 
age.       That   they   are  people  of  good   character   and   are 
attached  to  the  child  Julia,  and  would  properly  care  for  and 
support  her.     That  they  are  kind  to  the  child  and  their 
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general  reputation  is  excellent.  That  William  R.  Ellis 
owns  a  farm  containing  about  forty-five  acres  of  cleared 
land,  and,  although  he  is  a  man  of  limited  means,  lives  com- 
fortably. 

That  the  said  W.  R.  Ellis  has  a  daughter  now  living  and 
married,  who  has  several  children,  but  who  do  not  reside 
with  the  respondent.  That  on  the  23d  day  of  November, 
1892,  B.  B.  Latham  married  a  second  time.  That  by  the 
consent  of  the  parents  of  his  first  wife,  he  and  his  second 
wife  went  to  live  with  them,  and  remained  with  them  until 
November  22,  1893,  when  he  moved,  with  his  wife  and 
eldest  child,  to  a  farm  several  miles  distant.  That  since 
February,  1894,  the  said  Latham  has  not  had  the  custody  or 
control  of  his  child,  although  on  several  occasions  he  has 
sent  for  his  child  to  visit  him,  and  has  gone  for  her  on  other 
occasions.  That  from  the  time  the  said  Latham  and  wife 
removed  from  the  home  of  the  said  W.  R.  Ellis,  the  child, 
Julia,  would  visit  the  said  B.  B.  Latham,  and  this  continued 
until  February,  1894.  That  since  that  time  the  said  child 
has  not  visited  her  father,  and  the  said  W.  R.  Ellis  and 
wife  refuse  to  surrender  the  custody  of  the  child  to  her 
father. 

Upon  this  state  of  facts,  the  Court  being  of  the  opinion 
that  B.  B.  Latham,  the  father,  is  a  suitable  person,  able 
and  willing  to  support,  educate  and  raise  his  child,  decided, 
as  a  matter  of  law,  that  the  father  is  entitled  to  the  custody 
of  the  child  Julia. 

From  this  judgment  the  said  W.  R.  Ellis  prayed  an 
appeal.  Pending  the  appeal,  the  Court  declined  to  take 
said  child  from  the  said  W.  R.  Ellis  and  to  give  her  to  the 
father. 

Messrs.  Chas.  F.  Warren  and  B,  B,  Nicholson^  for  plaintiff. 
Messrs.  J.  H.  Small  and   IF.  B.  Rodman^  for  defendant 
(appellant). 
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Montgomery,  J. :  In  contests  between  parents  in  respect 
to  the  custody  of  tlieir  children,  whether  in  suits  for 
divorce,  or  in  habeas  c&rpus  proceedings  where  the  hus- 
band and  wife  are  living  in  a  state  of  separation  without 
being  divorced,  the  court  or  judge  before  whom  the  suit 
or  proceedings  are  heard  may  award  the  charge  and 
custody  of  the  child  or  children  to  either  the  husband  or 
the  wife,  as  may  appear  to  be  for  the  best  interest  and 
welfare  of  the  child  or  children.  Code,  Sections  1570  and 
1661.  But  in  the  case  before  us  the  contest  is  not  between 
husband  and  wife,  but  it  is  between  the  father  of  the  child 
and  her  maternal  grandparents.  Under  the  common  law, 
the  father's  claim  to  the  custody  of  his  minor  children, 
under  all  circumstances,  was  paramount.  The  Courts  of 
Chancery,  however,  upon  assuming  jurisdiction  over  the 
persons  and  estates  of  infants,  overruled  the  common  law 
in  this  particular,  and  have  for  a  long  time  exercised  the 
right  to  commit  the  custody  and  tuition  of  infant  children 
to  others  than  the  father,  in  cases  where  he  grossly  and 
recklessly  neglects  their  interests,  or  is  guilty  of  course  and 
brutal  treatment  of  them.  Chancellor  Kent,  in  2  Com., 
205,  writes;  "The  father,  and  on  his  death,  the  mother, 
is  generally  entitled  to  the  custody  of  the  infant  children, 
inasmuch  as  they  are  their  natural  protectors,  for  mainte- 
nance and  education.  But  the  courts  of  justice  may  in  their 
sound  discretion  and  when  the  morals  or  safety  or  interests 
of  the  children  strongly  require  it,  withdraw  the  infants 
from  the  custody  of  the  father  or  mother  and  place  the 
care  and  custody  of  them  elsewhere." 

In  North  Carolina  the  father  has  always  been  entitled  to 
the  custody  of  his  children  against  the  claims  of  every  one 
except  those  to  whom  he  may  have  committed  their  cus- 
tody and  tuition  by  deed  (Sec.  1562  of  The  Code);  or 
unless  he  is  found  to  be  unfitted  to  keep  their  charge  and 
116—3 
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custody  by  reason  of  his  brutal  treatment  of  them,  or  his 
reckless  neglect  of  their  welfare  and  interests,  when  their 
care  will  be  committed  to  some  proper  person  on  applica- 
tion to  the  courts.  In  our  case,  the  respondents  had  no 
written  contract  or  deed  from  the  petitioner-father  con- 
cerning the  custody  of  the  child.  In  the  findings  of  fact 
by  His  Honor,  the  father  was  found  to  be  a  young  man, 
moral,  temperate  and  industrious,  and  in  every  way  quali- 
fied to  care  for,  support  and  educate  his  children,  to  be 
possessed  of  property  and  in  good  credit,  and  of  excellent 
reputation. 

There  is  no  -error  in  the  ruling  of  the  Court  below,  in 
which  the  child  was  remanded  to  the  custody  of  the  father, 
and  the  ruling  of  His  Honor  is  affirmed. 

Affirmed. 


J.  W.  SPRUILL  V.  DAVENPORT  &  MORRIS. 

Sale    on     Com^ignment — Corainisslon    Merchant  —  Factor^ 

Duty  of. 

1."  When  fish  are  consigned  to  a  factor  for  sale  with  creneral  instruc- 
tions, it  is  proper  and  the  duty  of  the  factor  to  ascertain 
their  condition  and  quality  by  having:  them  inspected  before 
putting  them  on  the  market.  He  has  also  a  discretion  as  to 
the  time  and  manner  of  selling,  provided  he  acts  in  good 
faith  and  with  ordinary  diligence. 

2.  When  a  consignor  gives  a  peremptory  order  for  the  sale  of 
goods  consigned,  it  becomes  the  factor^s  duty  to  sell  at  once, 
exercising  due  care  and  prudence,  and  if  he  cannot  sell  at 
any  price  he  should  report  that  fact  and  ask  for  instructions. 

8.  A  factor  or  broker  receiving  express  instructions  must  conform 
strictly  thereto,  and,  if  loss  result  from  his  disobedience,  he  . 
is  responsible  to  his  principal  in  damages. 
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4.  The  fact  that  a  commission  merchant  has  made  advances  to  a 
consignor  on  goods  consigned  for  sale  does  not  relieve  him 
from  the  duty  of  following  express  instructions  concerning 
the  sale,  especially  when  it  does  not  appear  that  the  con- 
signor is  insolvent. 

Civil  action,  tried  before  Graves^  e/.,  and  a  jury  at  Fall 
Term,  1893,  of  Chowan  Superior  Court.  There  was  a 
verdict  for  the  plaintiif,  and  judgment  thereon  for  $749.62, 
and  defendants  appealed.  The  facts  appear  in  the  opinion 
of  Chief  Justice  Faircloth. 

Messrs,  Spier  Wkitaker^  J,  II.  Blount  and  ir.  M,  Bond^ 
for  plaintiff. 

Messrs.  Battle  cfe  Mordecai  and  Pruden  cfe  Vaiin^  for 
defendants  (appellants). 

Faircloth,  C.  J.:  The  summons  was  issued  December  3, 
1892.  It  appears  from  the  pleadings  that  in  May,  1892, 
the  plaintiff  shipped  from  Edenton  to  the  defendants  in 
Richmond,  Va.,  a  certain  quantity  of  fish  in  barrels  and 
ke^s  to  sell  in  that  market  on  commission.  The  action  is 
for  damages  by  reason,  of  defendant's  failure  to  exercise 
due  diligence  and  care  in  selling,  and  in  failure  to  sell. 
Some  of  the  fish  had  been  sold  and  some  were  in  defendant's 
hands  when  the  summons  issued.  At  the  trial  the  plaintiff 
had  judgment  and  the  defendants  appealed. 

The  only  exceptions  are  to  the  2nd,  5th  and  6th  sections 
of  His  Honor's  charge  to  the  jury. 

The  plaintiff  introduced  evidence  to  show  that  the  fish 
were  good  and  were  "number  one,"  and  that  the  defendants 
were  negligent  and  careless  in  selling  and  failing  to  sell. 
The  defendants  introduced  evidence  to  show  the  contrary 
in  each  particular.  On  June  6th,  1892,  the  plaintiff  wrote 
to  defendants  as  follows :  "Please  sell  fish  shipped  by  me 
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sometime  ago  and  now  in  *  your  hands.  Do  so  please  at 
once,  and  oblige,  Yours  truly,  (Signed)  J.  W.  Spruill." 
The  whole  evidence  was  submitted  to  the  jury  and  His 
Honor  charged  : 

1.  If  defendant  exercised  proper  care  and  diligence  to 
sell  the  lish  in  the  condition  in  which  they  were  received, 
they  performed  their,  duty.  The  burden  is  upon  the  plain- 
tiff to  show  a  want  of  diligence,  of  which  they  must  satisfy 
the  jury. 

2.  That  the  defendants  were  bound  to  sell  the  fish  of  the 
plaintiff  within  a  reasonable  time  after  they  were  received 
and  for  the  best  market  prices  they  would  bring  in  the 
Richmond  market,  and  after  the  plaintiff's  letter  of  June 
6th,  1892,  it  was  the  duty  of  defendants  to  sell  at  once  for 
the  best  market  price. 

5.  If,  liowever,  they  were  instructed  to  sell  at  once  by  the 
plaintiff,  it  was  their  duty  to  sell  as  soon  as  they  could  sell, 
although  they  may  have  thought  better  prices  could  be 
obtained  by  waiting. 

6.  As  to  the  proper  care  and  handling  of  the  goods 
entrusted  to  them  for  sale,  for  their  own  protection  in  busi- 
ness, they  had  the  right  to  know". the  quality  and  condi- 
tion of  the  goods  (the  fish)  before  offering  them  for  sale. 
Although  not  bound  by  law  to  have  the  fish  inspected,  they 
had  the  right  to  do  so ;  but  in  having  the  inspection  made, 
it  was  th(rir  duty  to  use  every  reason al)le  care,  such  as  men 
of  ordinary  prudence  in  their  lines  of  business  would  use  in 
the  management  of  their  own  goods,  their  own  fish,  but 
they  did  not  have  the  right  to  procure  a  careless  or  incom- 
petent inspector,  or  make  a  careless  inspection  and  to  make 
an  untrue  report  of  the  condition  of  the  fish;  and  if  they 
employed  such  a  careless  or  incompetent  inspector,  and  he 
made  a  careless  and  untrue  report,  and  carelessly  or  cor- 
ruptly made  a  wrong  classificati«)n  of  the   plaintiff's  fish. 
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'  reporting  fish  as  second  class,  wliich  ou^ht  to  have  .been 
reported  as  first  class,  and  thereby  the  sale  of  the  plaintiff's 
fish  was  injured  and  they  were  made  unsalable,  the  defen- 
dants would  be  liable  foi  such  damages  as  the  plaintiff  sus- 
tained thereby. 

The  defendants'  exception  to  sections  2  and  5  are  in  effect 
that  the  charge  in  said  sections  takes  no  account  of  the 
state  of  accounts  between  the  parties,  nor  of  the  defendants' 
interest  because  of  their  advancements ;  and  to  section  6 
that  there  was  no  evidence  that  the  inspection  and  report 
classifying  some  of  the  fish  as  "number  two"  nor  of  care- 
lessness or  negligence  in  selling  or  not  selling,  on  the  part 
of  the  defendants. 

The  issue  was  for  the  jury  under  proper  instruction.  The 
defendants  examined  witnesses  to  show  that  the  fish  were 
not  in  good  condition  and  that  some  were  classed  ^'  number 
two"  by  the  inspector  chosen  by  them. 
.  The  plaintiff  testified  that  the  goods  were  in  good  condi- 
tion when  shipped,  and  introduced  one  witness  who  said 
that  on  September  28,  1892,  at  request  of  plaintiff,  he 
examined  some  of  the  fish  and  found  them  in  good  condi- 
tion, and  that  he  told  defendants  they  were  number  one  and 
that  he  could  sell  them  to  a  Petersburg  broker.  Plaintiff* 
also  introduced  two  witnesses,  who  testified  that  in  Sep- 
tember after  the  fish  had  been  inspected,  they  received  some 
of  the  fish  at  Suffolk,  Va.,  and  sold  and  used  some  of  them, 
and  that  they  were  in  good  condition.  We  think  there  was 
evidence  on  both  sides  fit  to  go  to  the  jury,  .and  we  think 
that  plaintiff's  evidence  by  strong  implication  tended  to 
show  laidiie  attention  on  the  part  of  the  defendants,  and  we 
see  no  error  in  the  charge  in  the  sections  to  which  excep- 
tions were  filed.  When  the  fish  were  received  bv  defend- 
ants  for  sale  wnth  general  instructions,  it  w^as  proper  and 
their  duty  to  ascertain  the  condition  and  quality  of  the 
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goods  before  putting  them  on  the  market.  They  were  also 
invested  with  a  discretion  as  to  the  time  and  manner  of 
selling,  provided  they  acted  ih  good  faith  and  with  ordinary 
diligence. 

The  defendants  duty,  however,  was  materially  changed 
after  June  8,  1892,  when  they  received  an  order  to  sell "  at 
oneey  They  were  then  bound  to  sell  at  once,  exercising 
still  due  cfure  and  prudence  in  doing  so,  and  if  they  could 
not  sell  on  any  terms,  it  was  their  duty  to  report  that  fact 
to  their  principal  and  receive  directions.  When  a  factor  or 
broker  has  received  express  instructions,  he  must  pursue 
those  instructions  strictly,  and  if  he  does  not,  he  is  respon- 
sible to  his  principal  in  damages  for  any  loss  arising  from 
such  disobedience.  Russell  on  Factors  and  Brokers,  Law 
Lib.,  vol.  48,  marg.page  18.  The  making  the  advances  was 
not  a  condition  precedent  to  the  duty  of  selling  under  the 
instruction,  June  6,  1892.  Besides,  there  is  no  suggestion 
that  plaintiff  was  insolvent  and  uon  conHtai  that  the  defend- 
ants could  not  have  collected  any  balance  due  them  on 
their  account.  Affirmed. 


JOHN  FUTRELL  et  al  v.  LUCY  C.  DEANES  et  al. 

Practice — Appeal  from  Judgment  for  Co^'t^. 

Where  it  appears  from  the  record  on  appeal  that  the  only  question 
involved  is  one  relating  to  the  payment  of  costs,  the  appeal 
will  be  dismissed. 

Civil  action,  for  the  recoverv  of  land,  tried  before 
Armfield^  e/.,  and  a  jury,  at  Spring  Term,  1894,  of  Hert- 
ford Superior  Court.     Tliere  was  no  objection  to  the  rulings 
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or  charge  of  the  Court,  or  to  the  issues  submitted.  The 
jury  found  that  the  plaintiffs  were  the  owners  of  and 
entitled  to  the  possession  of  the  land  and  to  $600  damages, 
and  that  the  defendants  were  entitled  to  receive  $1,191  for 
betterments,  etc.  His  Honor  rendered  judgment  for  the 
possession  of  the  land  by  the  plaintiffs  after  payment  to  the 
defendants  the  amount  adjudged.  The  judgment  further 
declared  : 

"  It  is  further  adjudged  and  decreed  that  upon  the  ver- 
dict of  the  jury  the  defendants  are  entitled  to  the  sum  of 
($591)  five  hundred  and  ninety-one  dollars  over  and  above 
the  amount  allowed  to  plaintiffs  for  damages,  and  that  the 
said  sura,  less  the  costs  of  the  action,  is  and  is  hereby 
adjudged  to  be  a  charge  upon  the  said  land  in  favor  of  the 
defendants  with  interest  from  the  16th  day  of  April,  1694. 

"  It  is  further  ordered  and  adjudged  that  if  the  said  siim, 
with  interest,  less  the  costs  of  the  action,  is  not  paid  on  or 
before  Monday  of  the  next  term  of  this  Court  the  said  land 
be  sold  on  that  day  by  L.  J.  Lawrence  and  L.  L.  Smith,  who 
are  hereby  appointed  commissioners  for  that  purpose,  and 
who  are  ordered,  after  due  advertisement  according  to  law, 
to  sell  the  same  at  public  outcry  at  the  court-house  door  in 
Win  ton  for  cash,  and  that  after  report  of  said  sale  and 
confirmation  they  distribute  the  net  proceeds  as  follows: 
First,  to  the  payment  of  the  costs  of  this  action  ;  second,  to 
the  payment  of  the  sum  of  five  hundred  and  ninety-one 
dollars  ($591)  and  interest  (less  the  amount  paid  for  costs) 
to  the  defendants  as  adjudged ;  third,  the  balance  to  be  dis- 
tributed to  the  plaintiffs  according  to  their  respective  inter- 
ests therein. 

It  is  further  adjudged  that  when  the  plaintiffs  shall  have 
paid  to  the  defendants  the  amount  adjudged  to  be  due  them, 
writ  of  possession  may  be  issued  to  the  plaintiffs  for  the 
immediate  possession  of  the  land.  " 
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The  defendants  excepted  to  ?<•  much  of  the  judgment  as 
taxed  them  with  c<»5tf. 

JTr.  Z-  Z.  S/uf'tA^  t\»r  plaint iff^- 

Jft'jcxrs.  WuJx*rh^  d:  Z-nrr?/.tv,  for  defendants  (appel- 
lant>L 

Faircloth,  C.  J. :  It  apj>ear?  from  the  record  that  the 
only  question  wa^^  which  party  should  pay  the  costs.  Such 
questions  are  not  considered  in  this  Court.  State  v.  Hail- 
road.  74  X.  C,  2S7 :  Ha^ytt/  v.  Fundtrburl\  89  X.  C,  93. 

Appeal  dismissed. 


W.  H.  MORRIS  &  SONS  v.  J.  J.  BURGESS  et  al. 

Foreiijn  Judgitunt — Comjuttncy  of  in  Evidence — Estoppel. 

1.  The  same  effect  is  given  to  a  judgment  rendered  in  a  court  of 

one  State  when  offered  in  evidence  in  this  State,  as  an  exem- 
plification of  it  would  have  in  another  court  of  the  State  in 
which  it  was  rendered. 

2.  Whether  or  not  the  record  of  a  judgment  rendered  in  one  State 

must  be  specially  pleaded  in  order  to  give  it  a  conclusive 
effect  upon  a  opposing  party  in  a  suit  in  another  State,  yet 
a  former  judgment  is  both  competent  and  conclusive  as  to 
the  merits  in  case  it  was  rendered  after  issue  joined  in  the 
action  in  which  it  is  offered  as  evidence ;  therefore, 

3.  Where,  after  action  begun  in  this  State  on  a  note,  judgment  was 

rendered  in  another  State  in  an  action  on  the  same  note,  and 
plaintiff  was  refused  permission  to  amend  the  complaint  so 
as  to  declare  on  the  judgment  instead  of  the  note,  such 
judgment  was  competent  and  conclusive  evidence  to  show 
the  amount  due  on  the  note. 
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This  was  a  civil  action  tried  before  Armjield,  e/.,  and  a 
jury,  at  Spring  Term,  1894,  Perquimans  Superior  Court. 
The  action  was  upon  a  note  and  for  the  foreclosure  of  a 
mortgage  given  to  secure  it.  The  plaintiffs  moved  to  amend 
the  complaint  and  his  replication  by  inserting  in  either  a 
a  judgment  rendered  in  a  Court  in  the  state  of  Virginia, 
which  judgment  was  recovered  upon  the  note  set  out  in 
complaint  and  since  Fall  Term,  1893,  of  Perquimans  court. 
Motion  overruled  in  discretion  of  the  court.  Exception  by 
Plaintiffs.  Upon  the  trial  plaintiff  offered  said  judgment 
to  prove  that  Defendants  still  owed  said  note,  or  the  debt 
evidenced  by  it.  Objection  by  defendants.  Objection 
overruled.  The  court  admitted  the  evidence  and  instructed 
the  jury  that  it  concluded  the  defendants.  Defendants 
excepted.  (1)  because  the  court  erred  in  admitting  the  evi- 
dence, and  (2)  in  holding  that  the  defendants  were  con- 
cluded to  introduce  evidence  showing  payment  of  said  debt 
or  note.  Jury  rendered  the  verdict  for  the  plaintiff. 
Defendants  moved  for  new  trial,  (1)  because  the  court 
admitted  the  judgment  as  evidence,  and  excluded  all  evi- 
dence of  payment  of  the  note  offered  by  defendants. 
Motion  overruled.  Defendants  excepted.  Judgment  against 
defendants,  who  appealed. 

J/?'.  Z.  Z.  S7nithy  for  plaintiff. 

Mr.  •/.  H  Blount^  for  defendants  (appellants). 

Avery,  J.:  The  action  was  brought  for  judgment  upon 
a  note  under  seal  and  for  foreclosure  of  a  mortgage  upon 
land  executed  to  secure  the  debt.  The  (-curt  had  in  its 
discretion  refused  to  allow  an  amendment,  declaring  on  a 
judgment  rendered  on  the  bond  in  a  court  of  competent 
jurisdiction  of  the  State  of  Virginia,  instead  of  upon  the 
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*r  offered  on  the  trial  a  properly 

;,^ient  to  prove  that  the  defendants 

;,.r  which  the  note  was  given.     The 

»x;  TO  its  admission   as  evidence  of  the 

0  instruction  subsegnently  given  by  the 

,-\,  that  it  concluded 'T^he  defendants  from 

:v4Yiuent  upon  the  debt. 

».  \l  hv  this  Court  in  Peebles  v.  Guano  Co,.  77 

-.^i,  that  a  judgment  in  proceeding  of  attachment 

^•onolus^ive  evidence,  that  the  debt  sued  on  was  due  to 

..aiutiff  in  it  to  the  value  of  the  property  attached  but 

•lothiuiT  niore."     The  Court  in  that  proceeding  i«  ?*em 

Acuuireil  no  jurisdiction  of  the  person,  and  the  judgment 

could  be  used  to  show  nothing  except  the  right  of  recovery 

to  the  value  of  the  property  proceeded  against.     Herman 

on  Kstoppel,  Sec.  322;   Winfree  v.  Bagley^  102  N.  C,  545. 

But  for  that  purpose  and  to  that  extent  it  was  competent. 

Here  the  action  upon  the  note  in  the  same  State  was  in 

jfentofuiffij  l)ut  is  admissible  upon  the  same  principle  as  in 

the  other  case,  when  it  was  offered  not  to  prove  the  debt 

sued  on  but  to  show  the  amount  of  damage  the  plaintiff 

was  entitled  to  recover.     Bigelow  on  Estoppel,  p.  48,  5th 

Kd. 

The  Constitution  of  the  United  States,  Art.  iv,  Sec.  1, 
and  the  Act  of  Congress  passed  in  pursuance  of  it  (U.  S. 
Rev.  Stat.,  Sec.  509)  were  construed  at  an  early  day  as 
giving  to  a  judgrnent  of  a  sister  State  the  same  effect  ^s  an 
exemplification  of  it  would  have  in  another  court  of  the 
same  State,  in  which  it  was  rendered.  Mills  v.  Daryes^  7 
Cranch,  481 ;  IlampUm  v.  McDonnell^  3  Wheat.,  234. 
AVhen  such  judgment  is  made  the  basis  of  an  action,  it  is 
conclusive  on  the  merits  in  every  other  State,  if  it  appear 
that  the  court  in  which  it  was  rendered  had  jurisdiction  of 
the  parties  and  the  subject  matter.   2  Black  on  Judgments, 
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Sec.  857  and  859.  The  rule  is  that  the  judgment  "if  valid 
at  home"'  is  valid  in  any  other  State,  and  when  sued  on  is 
conclusive  on  the  merits  even  though  under  the  laws  of  the 
State,  in  which  suit  is  brought  to  enforce  it,  such  a  judg- 
ment would  have  been  void  on  account  of  the  manner  or 
form  of  entering  it.  Hitter  v.  Hoffman^  35  Kan.,  215 ;  2 
Black,  supra^  Sec.  859. 

The  authorities  in  this  country  are  conflicting  upon  the 
question  whether  one  party  must  plead  the  record  of  a  judg- 
ment of  a  sister  State  in  order  to  give  it  a  conclusive  effect 
upon  the  opposing  party.  2  Black  on  Judgments,  Sec. 
783.  Even  where  it  is  conceded  to  be  the  general  rule 
however  that  a  record  is  available  as  an  estoppel  only  when 
specially  pleaded,  a  former  judgment,  whether  domestic  or 
foreign  is  both  competent  and  conclusive  as  to  the  merits  in 
ease  it  was  rendered  after  issue  was  joined  in  the  action  in 
which  it  is  offered  as  evidence.  Am.  &  Eng.  Enc,  33,  and 
note  3 ;  2  Black  on  Judgments,  Sec.  784,  and  note.  The 
judgment  under  consideration  was  rendered  after  the  Fall 
Term  of  the  Superior  Court  of  Perquimans  County,  when 
the  pleadings  were  filed  and  the  plaintiff  could  not 
have  made  it  the  basis  of  an  action  begun  before  it  was  in 
existence.  He  had  had  no  opportunity  to  avail  himself  of 
it  till  the  trial. 

For  the  reasons  given  and  upon  the  authorities  we  feel  no 
hesitation  in  holding  that  the  exemplification  of  the  judg- 
ment of  a  sister  State  was  admissible  in  evidence.  With- 
out entering  into  a  discussion  of  the  general  doctrine  of 
pleading  specially  records,  deeds  or  matters  in  pais,  relied 
on  to  work  an  estoppel,  there  can  be  no  question  about  the 
right  to  offer  the  evidence  constituting  the  alleged  estoppel, 
where  it  appears  that  there  has  been  no  opportunity 
afforded  a  party  to  specially  plead  it.  In  our  case  not  only 
was  the  judgment  obtained  after  this  suit  was  at  issue,  but 
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-    '*  vk.  rhe  doubtful  precaution  of  asking  to  be 
.    •     icvlan*  upon  a  cause  of  action  which  it  might 
,.k:i   .*\>n:ended  did  not  exist  when  the  action  was 
rt»er^'\vHS  no  error. 

The  judgment  is  affirmed. 


\V.  ^  vWRTER  et  al   v.  S.  A.  LONG,  ADMINISTRATOR  OF 

CALEB  SPENCER,  deceased. 


/*Ai<7*t*« — Judgment  according  to  Prayer  of    Cornplaint, 

Whore  the  Btatement  and  prayer  of  a  complamt  clearly  and  with 
certainty  fix  the  amount  to  which  plaintiff  is  entitled  to 
judgment,  and  this  Court,  on  appeal,  decides  that  the  plaintiff 
is  entitled  to  recover  the  amount  demanded  in  the  complaint, 
and,  upon  the  case  being  certified  to  the  court  below,  a  judg- 
ment following  the  words  of  the  prayer  of  the  complaint  was 
rendered,  it  will  not  be  disturbed. 

When  the  opinion  of  this  Court  ( 114  N.  C,  187)  was 
certified  to  the  Superior  Court  of  Hyde  county,  the  plain- 
tiffs, at  Spring  Term,  1894,  before  Armjield^  Judge  presid- 
ing^ moved  for  judgment  as  follows: 

1.  For  the  sum  of  three  thousand  dollars,  being  the  pur- 
chase-money paid  by  Carter  to  Spencer  for  the  fifty  acres 
of  land,  with  interest  on  the  same  from  December  10, 1851, 
the  date  of  the  conveyance  ;  or, 

2.  For  the  said  sum  with  interest  on  the  same  from  April 
25,  1882,  the  date  of  the  death  of  James  W.  Borden,  the 
life  tenant :  or, 

3.  For  the  sum  of  three  tliousand  dollars,  with  interest 
from  the  first  of  said  dates  subject  to  credit  of  twelve  hun- 
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dred  and  fifty  dollars,  with  interest  from  September  1, 1847, 
the  date  of  the  conveyance  by  Carter  to  Spencer. 

The  Court  declined  to  render  each  of  the  said  judgments 
asked  in  the  order  named,  and  rendered  the  judgment  for 
$750  and  interest  from  November  12th,  1888,  at  8  percent, 
per  annum.  To  the  refusal  of  the  Court  to  render  either  of 
the  judgments  prayed  for  as  above,  the  plaintifi*s  excepted 
and  appealed. 

J£r.  Chas.  F.  Warre?iy  for  plaintiffs  (appellants). 
Xo  counsel  contra. 

FcRCHES,  J. :  This  case  was  before  this  Court  on  the 
appeal  of  plaintiffs  at  February  Term,  1894,  when  the 
Court  decided  that  "There  should  have  been  judgment  for 
plaintiffs  for  the  sum  demanded  in  the  complaint,  this 
being  much  less  than  the  purchase  money  paid  by  Carter 
to  Spencer."  114  N.  C,  187.  This  opinion  was  certified 
to  the  court  below,  and  at  Fall  Term,  1894,  the  plaintiffs 
moved  for  judgment  upon  the  opinion  so  certified.  The 
Court  granted  this  motion  and  gave  the  plain tifts  judgment 
for  **$750  with  interest  thereon  at  8  per  cent,  per  annum 
from  November  12,  1888,  and  the  further  sum  of  $8.57  as 
demanded  in  the  complaint."  The  plaintiffs  being  dissat- 
isfied with  this  judgment  appealed  again  to  this  Court,  and 
contend  that  plaintiffs  are  entitled  to  judgment  for  $2,500^ 
with  interest  thereon  from  April  25,  1882.  So  there  is 
nothing  for  the  Court  to  decide  upon  this  appeal  except  as 
to  the  amount  of  the  judgment,  and  this  is  to  be  deter- 
mined by  ascertaining  "the  amount  demanded  in  the 
complaint." 

Upon  an  examination  of  plaintiffs'  complaint,  paragraph 
4,  we  find  the  following  allegation :  "Plaintiffs  therein 
(referring   to   the   action  of  Borden  v.   Carter)  elected  to 
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take  tlie  uniiriproved  value  of  the  iaiid  which  was  ascer- 
tained by  the  jury  to  be  ^1,500,  which  sum  was  declared  to 
be  a  lien  upon  the  said  tract  of  luO  acres,  of  which  the 
tract  conveyed  by  Spencer  to  Carter  formed  one-half." 
"That,  by  reason  of  the  breach  of  warranty  and  the  eviction 
of  defendants  under  a  pHramount  title,  the  plaintiffs  in  this 
action  are  entitled  to  recover  of  the  defendant  S.  A.  Long, 
administrator  of  Caleb  Spencer,  une-half  the  amount  paid 
by  them  under  said  judgment,  in  said  suit  brought  by 
Henry  V,  Borden  and  others,  to-wit,  the  sum  of  (>750  with 
interest  thereon  at  8  per  cent,  from  the  12th  of  November, 

18S8,  and  ttie  sum  of dollare,  one-half  of  the  cost  of 

said  action." 

This  statement  of  plaintiff's  complaint  seems  to  fix  the 

amount    to  wliicli    plaintiffs    were   entitled    to  judgment, 

under  the  decision  of  this  Court  at  February  Term,  1894, 

so  clearly  and  with  so  much  certainty  that  we  cannot  con- 

.-...   ..  ^^  there   can  be  any  misunderstanding  about  the 

We  therefore  hold  that  the  judgment  of  the  court 

appealed  from,  gave  plaintiffs  all  they  are  entitled 

There  is 

No  error. 


W.  8.  CARTER  et  a)  v.  S.  A.  LONG. 


<■  —  Appeal — DitfmtKmt   for    J-'aifure    to    Print 
Reeorii — Motiim  to  Iieinstiii<-. 


iou  to  re-instate  an  appeal  which  has  been  dismissed  for 
liirf  to  print  the  record  will  not  be  allowed  except  for  good 
iM>  shown. 
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2.  The  fact  that  an  appellant  requested  the  Clerk  of  the  Court 
below  to  ask  the  Clerk  of  this  Court  to  have  the  record 
printed  and  send  him  the  bill  which' he  would  pay,  but  sent 
no  money  and  concerned  himself  no  further  about  it,  will 
not  entitle  him  to  have  his  appeal,  which  has  been  dismissed, 
reinstated. 


Mr.  C.  F,   Warren  for  plaintiff. 

Mr.   TI'  B.  Rodman^  for  defendant  (appellant). 

Clark,  J. :  This  is  a  motion  to  reinstate  this  appeal 
which  was  dismissed  at  this  term  for  failure  to  print  as 
required  by  rules  28  and  29.  The  motion  to  re-instate  in 
such  cases  is  allowed  only  for  good  cause  shown.  Iltyrton  v. 
Green,  104  N.  C,  400;  Whitehurst  v.  Pettifer,  105  X.  C, 
39.  In  the  present  case  no  affidavit  was  filed.  Counsel 
filed  a  written  statement,  upon  information,  that  the  appel- 
lant had  requested  the  clerk  of  the  court  of  his  county  to 
request  the  clerk  of  this  Court  to  have  the  record  printed 
and  send  him  the  bill  which  he  would  pay.  This  is  not 
controverted,  and  taking  it  to  be  true,  still  no  money  was 
sent,  nor  does  it  appear  that  the  appellant  ever  took  the 
trouble  to  ascertain  whether  his  request  had  been  complied 
with  or  not,  though  he  had  received  no  bill  for  the  print- 
ing. As  has  often  been  said,  this  rule  was  adopted  to  expe- 
dite the  trial  of  appeals,  and  appellants  will  not  be  per- 
mitted to  obtain  delay  by  neglecting  to  observe  it.  Ed- 
wards  V.  Henderson,  109  N.  C,  83;  Pipkin  v.  Green,  112 
X.  C,  355.  Pointed  notice  was  given  in  Ihint  v.  Rail- 
road, 107  N.  C,  447,  that  the  Court  would  feel  compelled 
thereafter  to  enforce  the  rule  rigidly.  As  was  said  in 
Paine  v.  Cureton,  114  N.  C,  606,  ''an  appellant  cannot 
simply  take  an  appeal,  pay  the  clerk's  fees  for  transcript 
and  thereafter  leave  the  appeal  to  take  care  of  itself  like  a 
log  floating  down  a  river  or  corn  put  in  the  hopper  of  a 
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•r  ill.  The  appeal  requires  attention."  The  appellant  has 
r-^:  >h»>wn  such  attention  as  entitles  him  to  have  the  appeal 
>;iited.  Motion  Denied. 


WITZ.  BIEDLER  &  CO.  v.  S.  A.  and  J.  M.  GRAY. 

./  ".A — Application  for  Receiver — Ancillary  Remedy 
I  t  Aflowtd  when  plaintiff  is  not  Entitled  to  Main 
!\   'A  / — Principal  arid  Agent — Huahand  and  Wife. 


'LV  eutitle  a  party  to  an  ancillary  remedy  he  must  show  that  he 
L»  eutitled  to  the  main  relief  demanded  in  the  complaint. 

>.  A  jui.t<ment  cannot  be  recovered  against  a /erne  covert  on  a  note 
alleged  to  have  been  executed  by  her  unless  the  complaint 
uames  and  describes  separate  estate  belonging  to  her  charge- 
able with  the  debts. 

•i,  A  judgment  cannot  be  recovered  against  a  married  woman  in 
an  action  against  her  and  her  husband  when  the  complaint 
alleges  that  the  husband  is  the  debtor. 

4,  Where  a  receiver  is  applied  for  apon  the  ground  that,  by  reason 

of  fraud  practised  upon  the  plaintiff  by  defendants  in  the 
purchase  of  goods,  and  that  the  title  never  vested  in  defend- 
ants, it  is  necessary  to  allege  and  prove  that  the  goods  for 
which  the  receiver  is  applied  for  are  identically  the  same 
goods  HO  fraudulently  obtained. 

5.  A  husband  who,  with  the  wife's  consent,  acts  as  the  general 

manager  of  her  store,  has  no  implied  authority  to  execute  in 
her  name  a  note  in  payment  for  goods  previously  purchased. 

Motion  tor  a  Receiver,  heard  beforq  Brown,  e/.,  at 
ChatnhcrM^  in  an  action  pending  in  Beaufort  Superior 
(\)urt.  Tlie  motion  was  refused  and  plaintiff  appealed. 
The  complaint  was  as  follows: 
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"Plaintiffs  for  cause  of  complaint,  say — 

1  That  plaintiffs  are  partners  doing  business  in  the  city 
of  Baltimore  and  State  of  Maryland. 

2.  That  the  defendant  S.  A.  Gray  is  justly  indebted  to 
the  plaintiff  in  the  sum  of  $735.85,  with  interest  from  Octo- 
ber 18,  1893,  until  paid,  evidenced  by  a  promissory  note,  a 
copy  of  which  is  attached,  marked  Exhibit  A,  the  original 
of  which  plaintiffs  have  and  are  ready  to  produce  when 
required. 

II.  For  a  second  cause  of  action  plaintiffs  say — 

(1)  That  J.  M.  Gray  was  during  the  year  1893  engaged 
in  conducting  tbe  business  of  a  merchant  in  the  town  of 
Washington,  county  of  Beaufort  and  State  of  North  Caro- 
lina, under  the  name  of  S.  A.  Gray,  his  wife. 

(2)  That  said  business  had  been  theretofore  conducted  in 
Dare  County. 

(3)  That  during  said  year  defendants  ordered  goods, 
wares  and  merchandise  to  the  value  of  $735.85 ;  that  said 
goods  were  ordered  under  the  name  of  S.  A.  Gray  by  J.  M. 
Gray  and  w^ere  shipped  to  S.  A.  Gray,  and  were  duly 
received  by  J.  M.  Gray  under  the  name  of  S.  A.  Gray. 

(4)  That  on  the  6th  day  of  June  defendants  gave  to  the 
plaintiffs  the  paper-writing,  a  copy  of  which  is  hereto 
attached,  marked  Exhibit  A.  That  said  paper-writing  was 
given  by  J.  M.  Gray  under  the  name  of  S.  A.  Gray.  That 
the  said  mercantile  business  was  owned  and  conducted  bv 
J.  M.  Gray  under  the  name  of  S.  A.  Gray,  and  there  is  now 
due  plaintiffs  the  sum  of  $735.85  with  interest  from  Octo- 
ber 18,  1893,  until  paid. 

III.  For  a  third  cause  of  action  plaintiffs  say — 

(1)  That  S.  A.  Gray  is  a  J^eme  covert  and  the  wife  of  J. 
M.  Gray,  and  that  as  such  she  is  possessed  of  a  separate  per- 
sonal estate  to-wit,  a  stock  of  goods  in  the  brick  store  on 

116—4 
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>t-^.i.4«  JK  Co.  V.  Gray. 

.  .V  '    I  Washington,  between  the  stores 

^   , ,.  >.  r.  XiehoUon. 

^. ,  >w    A.  Gray  carries  on   a  mercantile 

.  »%»!  o(  Washington,  buying  goods  frorj 

v^jkiirs- aaJ  retailing  them  out  again.     That 

vi-  iLi^biind,  is  the  active  business  manager  of 

^  ,^  .^s^aiiJ  the  same  is  carried  on   with  his  con- 

•.»:  iuriu^  the  year  1893  said  S.  A.  Gray,  by  and 

V  \*ritten  consent  of  her  said  husband,  bought  from 

:|js  iar^  quantities  of  goods  which  in  the  aggregate 

.^att.Hl  to  jt735.86.     That  said  goods  were  ordered  by 

,^rs  5i»d  in  person  in  the  house,  which  letters  were  writ- 

^a  t>^  J*  M.  Gray. 

ki  That  on  the  6th  day  of  June,  1893,  in  consideration 
^^t  the  5^id  goods  having  been  shipped,  said  S.  A.  Gray,  by 
jiud  with  the  written  consent  of  her  said  husband,  executed 
iv>  pUiutifl*  her  promissory  note  for  $735.85,  a  copy  of  which 
15^  attached  as  Exhibit  A,  and  that  the  said  J.  M.  Gray 
^i^ued  said  note  as  agent  for  his  wife  and  the  consideration 
enuriHl  to  the  benefit  of  said  S.  A.  Gray's  separate  estate. 
^5)  That  there  is  now  due  on  said  note  the  sum  of 
$735.85,  with  interest  from  October  18,  1893,  until  paid, 
which  said  sum  is  in  equity  a  charge  upon  said  S.  A.  Gray's 
separate  estate. 

IV.  For  a  fourth  cause  of  action  plaintiffs  say — 

(1)  That  during  the  year  1893,  the  defendants  J.  M.  Gray 
and  S.  A.  Gray,  fraudulently  contriving  and  intending  to 
cheat  and  defraud  plaintiffs  and  others,  falsely,  fraudu- 
lently, and  without  any  intention  of  paying  therefor, 
ordered  from  plaintiffs  large  quantities  of  goods,  to  the 
value  of  $735.85. 

(2)  That  the  said  goods  were  ordered  in  the  name  of  S. 
A.  Gray,  a  feme  covert,  the  defendants  well  knowing  that 
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said  defendant  would  not  be  bound  by  any  contract  S.  A. 
Gray  might  make. 

(3)  That  in  pursuance  of  said  plan,  as  aforesaid,  defend- 
ants ordered  (especially  J.  M.  Gray)  said  goods  to  S.  A. 
Gray,  and  they  were  shipped  to  S.  A.  Gray  under  the  belief 
that  she  was  capable  of  contracting. 

(4)  That  said  goods  were  received  by  defendants,  and,  in 
pursuance  of  their  said  plan  and  scheme,  they  fraudulently 
converted  the  same  to  their  own  use.  That  there  is  due  plain- 
tiffs, on  account  of  said  purchase,  $735.85. 

(Then  follows  the  prayer  for  judgment.) 

Keh^Mt  A  was  as  follows : 

$735.85.  Washington,  N.  C,  June  6,  1893. 

One  hundred  and  thirty-one  days  after  date,  I  promise  to 
pay  to  the  order  of  Witz,  Biedler  &  Co.,  seven  hundred  and 
thirty-five  85-100  dollars,  at  Bank  of  Washington,  Wash- 
ington, N.  C,  without  offset,  for  value  received. 

Mrs.  S.  a.  Gray, 
Per  J.  M.  Gray. 

The  Answer  of  8.  A.  Gray  was  as  follows : 

First  cause  of  action — 

(1)  That  she  believes  section  1  to  be  true. 

(2)  That  she  denies  section  2  as  alleged,  and  expressly 
denies  that  she,  or  any  one  by  her  authority,  executed  for 
her  any  promissory  note  to  plaintiffs. 

Second  cause  of  action — 

(1)  That  she  admits  she  was  engaged  in  conducting  a 
mercantile  business  in  the  town  of  Washington  during  the 
year  1893,  and  that  J.  M.  Gray,  hei  husband,  acted  as  sales- 
man ill  such  business ;  otherwise  section  1  is  denied^ 


Main  ^ 
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^    .      .;  i-ondiioted  a  mercantile  biisi- 
.,-.  :Horto  removing  to  Washing- 

^    '.4!  slie  purchased  a  bill  of  gooda 

,  ..c:  ihe.-day  of. ,  1893  ;  tliat 

.  •  wi«>J  bv  verbal  order,  and  not  by  writ- 

■  linliffs  charged  for  the  same  the  sum 

,  f;Twi*e  section  3  is  denied 

,,  ( V;;  that  she  gave  or  executed  to  plain- 

, ,  -    v.j;  referred  to  in  section  -t,  and  slie  avers 

.  ».>ige  of  the  same,  nor  did  she  consent  to 

-     vroof,  nor  has  she  since  ratified  the  same, 

,..;  rt^jnest  her  said  husband  to  signify  his  con- 

.■   -i  that  she  might  charge  her  separate  estate, 

,,..  'U'  snthority  from  her  to  do  so.     She  denies  that 

v«;vr«tion  of  said  alleged  paper-writing  was  the  ship- 

,  ■!  niorchandiso  by  plaintiffs  to  her.       She  denies, 

',-»c  her  husband,  J,  M.  Gray,  owned  or  had  any 

•n  her  said  mercantile  business.     She  denies  that 

itdfbted  to  plaintiffs  in  any  snm  in  law,  or  that  her 

•  estate,  if  any,  is  liable  to  be  charged  with  the  pay- 

anv  alleged  indebtedness  to  plaintiffs. 

I  canse  of  action — 

hat  she  admits  that  she  is  &  feme  covert  and  the  wife 
Gray.  She  admits  that  she  condncts  a  small  mer- 
ItusinesB  in  the  town  of  Washington  on  Main  street 
ribed,  and  owns  the  small  stock  of  merchandise 
and  if  such  be  deemed  a  separate  estate,  otherwise 
i  she  admits  she  is  insolvent. 

hat  she  admits  that  she  employs  her  husband,  J.  M, 
i  retail  salesman,  but  she  avers  that  she  controls  and 
the  business,  and  that  she  submits  that  as  &  feme 
ic  can  legally  buy  merchandise  and  personal  prop- 
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erty,  and  sell  the  same,  with  or  without  the  consent  of  her 
8aid  husband. 

(3)  That  sections  3,  4  and  5  are  denied. 

Fourth  cause  of  action — 

(1)  That  sections  1,  2,  3  and  4  are  denied. 

For  a  further  defence  this  defendant  says — 

(1)  That  for  several  years  prior  to  1893  she  had  pur- 
chased merchandise  from  plaintiffs,  that  plaintiffs  well  knew 
that  she  was  a  married  woman,  and  also  her  legal  disabil- 
ity as  such. 

(2)  That  she  denies  that  she  ever  executed  any  executory 
contract  or  promissory  note  to  plaintiffs  by  and  with  the 
written  consent  of  her  husband,  or  that  she  ever  authorized 
her  husband  to  do  so  in  her  name;  and  she  avers  that  she 
never  at  any  time  requested  her  said  husband  to  give  his 
written  consent  thereto,  and  if  it  was  attempted  to  be  done 
it  was  without  her  knowledge  or  consent  or  ratification. 

(3)  That,  if  the  defendant  had  any  separate  estate  in  the 
way  of  a  stock  of  merchandise,  as  alleged,  in  the  year  1893, 
she  has  not  the  identical  separate  estate  at  this  time, 
the  same  having  been  disposed  of  in  the  course  of  trade. 
That  she  denies  that  the  purchase  of  merchandise,  as  alleged, 
was  for  the  benefit  of  her  separate  estate." 

The  motion  for  a  receiver  was  declined,  and  plaintiffs 
excepted  and  appealed  to  the  Supreme  Court. 

Mr,  W.  B.  Rodraan^  for  plaintifts  (appellants). 
Mr.  J.  H.  Snutll  and  Mess r a.  Shepherd  ik  Busbee^  for 
defendants. 

FcRCHES,  J. :  This  is  an  action  of  Witz,  Biedler  &  Co. 
against  J.  M.  Gray  and  S.  A.  Gray,  husband  and  wife,  to 
recover  $735.85  for  goods  sold  to  defendants,  for  which  note, 
marked  Exhibit  A,  was  afterwards  given  to  plaintiffs,  and 


54  IN  THE  SUPREME  COURT.  [116 


WiTZ,   BiBDLBR  &   Co.   V.   GRAY. 


is  brought  to  this  court  upon  a  motion  for  a  receiver  before 
Brawn,  e/.,  which  was  refused,  and  plaintiflFs  appealed. 

This  motion  is  made  then  in  aid  of  the  main  relief 
demanded,  and  to  entitle  plaintiffs  to  this  relief,  they  must 
allege  and  show  that  they  are  entitled  to  the  main  relief 
— that  is,  that  they  are  entitled  to  recover  a  personal  judg- 
ment against  S.  A.  Gray,  if  she  were  a  jf^eme  sole.  And 
then  they  must  show  their  equity  to  entitle  them  to  this 
ancillary  relief  in  aid  of  their  main  relief. 

Plaintiffs  cannot  have  this  ancillary  relief  under  the  first 
count  in  their  complaint,  for  the  reason  that  they  have 
failed  to  name  and  describe  any  separate  estate  as  belong- 
ing to  the  feme  defendant.  Jones  v.  Craigmiles,  114  N. 
C,  613. 

Plaintiffs  cannot  have  this  relief  under  the  second  count 
in  their  complaint  for  the  same  reasons  assigned  above 
{Jones  V.  CraigmileSj  supra,)  and  for  the  further  reason 
that  in  this  count  they  allege  that  they  sold  the  goods  to  J. 
M.  Gray  and  that  he  is  their  debtor,  and  not  S.  A.  Gray, 
the  wife. 

Nor  can  plain tifis  have  this  relief  under  the  fourth  count 
in  their  complaint,  for-  the  reasons  given  why  they  are  not 
entitled  to  relief  under  the  first  count  (Jones  v.  Craigrniles, 
supra),  and  for  the  further  reason  that  if  they  are  entitled 
to  recover  on  this  count  in  their  complaint,  it  would  be 
upon  the  grounds  of  fraud  practiced  on  plaintiffs  by  defend- 
ants in  the  purchase  of  the  goods  shipped  to  them  and  that 
the  title  never  vested  in  defendants  but  is  still  in  plaintiffs. 
But  it  is  not  alleged  that  the  goods  now  in  the  store  of 
defendants  are  the  same  shipped  to  them  in  1893,  which  it 
would  be  necessary  to  allege  and  show  to  entitle  plaintiffs 
to  their  motion  under  this  count.  In  fact  it  was  conceded 
by  the  learned  counsel  for  plaintiffs  that  they  were  not 
entitled  to  this  motion  under  either  of  these  three  counts; 
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but  he  insisted  that  he  is  entitled  to  have  a  receiver 
appointed  on  the  third  count  in  his  complaint.  And  this 
brings  US  to  one  of  the  questions  to  be  considered  and  deter- 
mined in  this  appeal.  And  we  are  of  the  opinion  that 
plaintiffs  are  not  entitled  to  a  receiver  under  this  count. 
We  have  said  that  plaintiffs  are  not  entitled  to  have  this 
ancillary  relief  unless  they  are  entitled  to  the  main  relief 
demanded  in  their  complaint;  that  is,  unless  they  are 
entitled  to  a  personal  judgment  against  Mrs.  Gray,  were  she 
a  feme  sole.  It  is  not  alleged  that  Mrs.  Gray  signed  the 
note  declared  on,  but  that  J.  M.  Gray,  the  husband,  signed 

the  note,  and  that  he  was  the  agent  of  his  wife  and  as  such 

•  

agent  was  authorized  to  do  so.  The  allegation  of  the  com- 
plaint, that  plaintiffs  insist  constituted  the  husband  the 
agent  of  his  wife  and  authorized  him  to  execute  the  note 
sued  on,  marked  Exhibit  A,  is  as  follows :  "  That  J.  M. 
Gray,  her  husband,  is  the  active  business  manager  of  the 
said  business  and  the  same  is  carried  on  with  his  consent." 
Defendants  admit  that  J.  M.  Gray  is  the  husband  of  S.  A. 
Gray  and  that  he  is  her  clerk  in  said  store,  selling  the 
goods  therein,  and  that  he  is  the  general  manager  of  the 
same,  and  that  all  this  is  by  the  wife's  consent.  But  defend- 
ants  deny  that  J.  M.  Gray  was  the  agent  of  S.  A.  Gray  to 
sign  said  note,  and  Mrs.  Gray  denies  that  she  had  any 
knowledge  of  the  fact  that  her  husband  had  given  such  a 
note, or  that  she  has  in  any  way  ratified  the  same;  that  her 
husband  in  signing  said  note  acted  without  any  authority 
from  her  to  do  so,  and  without  her  knowledge  or  consent. 

This  presents  the  question  as  to  the  validity  of  the  note, 
and  involves  the  question  of  principal  and  agent.  It  was 
admitted  on  the  argument  that  a  husband  may  be  the  agent 
of  his  wife;  and  it  is  admitted  in  the  answer  of  defendant 
that  J.  M.  Gray  is  the  clerk  and  general  manager  of  his 
wife's  store,  and  in  these  respects  may  be  considered  her 
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agent.  But  did  this  make  him  her  agent  to  sign  her  name 
to  a  promissory  note,  such  as  Exhibit  A,  for  goods  bought 
sometime  before,  without  her  knowledge  or  consent?  An 
agent  to  bind  his  principal  must  act  within  the  scope  of 
the  power  given  by  the  principal.  He  may  be  an  agent 
for  one  or  several  things,  and  no  agent  for  many  other 
things.  "An  agent  authorized  to  attend  to  and  manage  a 
grocery  store,  a  mere  clerk  employed  in  a  merchant's  store, 
has  no  implied  power  to  bind  his  principal  by  the  execu- 
tion of  negotiable  paper."  Meacham  on  Agency,  Sec.  391, 
p.  235.  "An  agent  authorized  to  buy  goods  and  pay  for 
them  is  not  thereby  authorized  to  draw,  accept  or  endorse 
negotiable  paper,  must  see  to  it  that  his  authority  is  ade- 
quate, and  both  they  and  the  agent  must  keep  strictly 
within  the  limits  fixed  to  the  agent's  authority,  or  the 
principal  will  not  be  bound."     Meacham,  8U})ra^  Sec.  393, 

p.  236. 

It  therefore  seems  to  us  that  the  execution  of  the  note 

sued  on  by  J.  M.  Gray,  was  outside  of  his  agency  and  in 

excess  of  any   authority   alleged  or  shown    by    plaintiffs. 

And  if  the  defendant   S.   A.   Gray  was  a  single  woman, 

plaintiffs  would   not  be  entitled  to  a  personal  judgment 

against  her  on  said  note;  and  plaintiffs  are  certainly  not 

entitled  to  more  than  they  would  be  if  she  were  unmarried. 

We  are  of  opinion  that  plaintiffs  have  failed  to  estab- 
lish their  main  relief — the  right  to  a  personal  judgment  on 
this  note  against  Mrs.  Gray,  if  she  were  a  single  woman. 
And,  that  being  so,  they  cannot  have  the  ancillary  relief 
asked,  in  this  motion,  in  aid  of  a  relief  they  are  not 
entitled  to. 

Plaintiffs'  counsel  contended  it  would  be  a  great  hardship 
to  his  clients  to  deny  them  this  relief.  If  this  were  true,  it 
would  not  authorize  the  Court  to  grant  the  order,  unless 
plaintiffs  had   made  a  case  entitling  them  to   the   relief 
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sought  under  the  law  and  practice  of  the  courts.  But  the 
Court  fails  to  see  the  great  hardship  complained  of;  and 
we  do  not  mean  to  say  b}'  this  that  plaintiffs  should  not 
have  pay  for  their  goods.  But  it  does  not  appear  that 
there  was  any  fraud  practiced  on  plaintiffs.  They  knew 
Mrs.  Gray  was  a  married  woman,  and  it  is  not  alleged  that 
she  or  her  husband  represented  her  as  a  free-trader.  In 
fact,  the  knowledge  that  she  was  a  married  woman,  doing 
business  in  her  name,  and  her  nusband  acting  the  part  of  a 
clerk,  would  have  been  suflScient  to  put  most  prudent  busi- 
ness men  on  guard.  But  plaintiffs,  knowing  all  these  facts, 
sold  her  their  goods  (probably  at  a  very  good  profit),  took  the 
chances,  and  are  now  having  trouble  to  collect  their 
money,  as  most  business  men  would  have  expected ;  and, 
though  costly,  it  may  be  a  valuable  lesson.  .There  is  no 
error  in  the  judgment  appealed  from. 

AflB'rmed. 


H.  B.  PEEBLES  v.  JAMES  D.  BOONE  et  al. 

Superior  Court  Clerk — Duty  o/,  to  Successor  m  Office — 
Misjoinder  of  Causes  of  Action^  What  is  not, 

1.  The  ri^ht  of  a  Clerk  of  the  Superior  Court  to  briuK  an  action 

against  his  predecessor  on  the  latter's  ofQcial  bond  to  recover 
the  records,  moneys,  etc.,  in  his  hands,  does  not  rest  on  any 
injury  done  to  the  plaintiff,  but  on  the  ground  that  the  law 
[Section  81  of  The  Code]  requires  that  each  successive  clerk 
shall  receive  from  his  predecessor  all  the  records,  moneys  and 
property  of  his  oflSce. 

2.  Section  1883  of  The  Code  is  not  repugnant  to  the  provisions  of 

Section  81,  but  only  gives  an  additional  remedy  for  the 
benefit  of  individuals  who  have  cause  of  complaint  against 
an  unfaithful  clerk  of  the  Superior  Court. 
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3.  A  person  duly  elected  Clerk  of  the  Superior  Court  by  the  people 

needs  no  order  from  any  person  or  authority  to  demand  from 
his  predecessor  the  property  of  all  kinds  belonging  to  the 
office,  nor  is  it  necessary  for  a  retiring  Superior  Court  Clerk 
to  be  ordered  to  pay  over  to  his  successor,  whether  elected 
or  appointed,  the  funds,  etc.,  of  the  office. 

4.  There  is  no  misjoinder  of  causes  of  action  where,  in  a  suit  by 

a  Clerk  of  a  Superior  Court  against  his  predecessor  to 
recover  the  funds  of  the  office,  the  complaint  alleges  separate 
and  distinct  causes  of  action  for  the  benefit  of  separate  and 
distinct  persons  or  classes  of  persons. 

Civil  action  heard  before  Armfield^  e/.,  on  complaint 
and  demurrer,  at  August  Term,  1894,  of  Northampton 
Superior  Court.  His  Honor  overruled  the  demurrer  on  all 
the  grounds  specified  and  defendants  appealed.  The  facts 
are  stated  in  the  opinion  of  Associate  Justice  Montgomery. 

Mr,  R,  B.  Peebles^  for  plaintiff. 

Mr.  B,  S.  Gay^  for  defendants  (appellants). 

Montgomery,  J. :  James  D.  Boone,  having  been  Clerk  of 
the  Superior  Court  of  Northampton  County,  resigned  his  said 
office  about  the  7th  of  December,  1883.  On  the  next  day 
the  Judge  of  the  district  appointed  H.  B.  Peebles  Boone's 
successor  for  the  unexpired  term,  ending  the  first  Monday 
of  December,  1886,  Peebles,  on  the  day  of  his  appointment, 
giving  bond  according  to  law  and  entering  upon  the  dis- 
charge of  his  duties  as  Clerk  aforesaid.  Peebles,  at  once, 
after  qualification  as  Clerk,  demanded  of  Boone  that  he 
pay  over  to  him  all  moneys  which  the  said  Boone  held  by 
virtue  or  under  color  of  his  office  and  all  other  effects  which 
went  into  his  hands  as  such  clerk.  Boone  refused  to  do  so. 
Peebles  as  relator  of  the  State  brought  this  action  in  the 
Superior  Court  of  Northampton  County  against  Boone  and 
the  sureties  on  his  official  bonds,  the  complaint  alleging 
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breaches  of  the  bonds,  charging  that  the  said  Boone  as 
clerk,  had  received  from  his  predecessor  in  office,  upon  his 
retirement,  large  sums  of  money  belonging  to  different  per- 
sons, naming  them,  and  bonds  and  notes  for  large  amounts 
payable  to  his  predecessor  in  office,  and  his  successors  and 
to  different  individuals,  and  had  neglected  to  collect  a  great 
deal  of  money  which  he  ought  to  have  collected.  Since 
the  commencement  of  this  action  the  term  of  the  office  of 
Peebles  has  expired  and  J.  F.  Buxton  has  been  elected 
Clerk  of  the  *Superior  Court  of  Northampton  County  and 
has  been  made  party  plaintiff  in  this  case  in  the  place  of 
Peebles.  An  account  against  Boone  is  asked  for  as  to  the 
matters  set  out  in  the  complaint.  The  defendants  demurred 
to  the  complaint  and  assigned  six  special  grounds  therefor. 
His  Honor  overruled  all  the  grounds  of  demurrer  and 
allowed  the  defendants  to  answer  over,  from  which  judg- 
ment the  defendants  appealed. 

The  first  ground  is,  "that  the  complaint  fails  to  show 
that  the  relator  of  the  plaintiff  has  been  damaged  or 
injured  by  the  failure  of  the  defendant,  J.  B.  Boone,  to 
collect  or  pay  over  the  amounts  mentioned  in  section  six, 
seven,  nine,  ten  and  twelve  of  the  complaint,  to  said 
relator."  These  sections,  six,  seven,  nine,  ten  and  twelve, 
of  the  complaint,  contain  the  charges  of  the  defendants 
having  received  large  amounts  of  money,  valuable  bonds, 
and  neglecting  to  collect  others  that  were  collectable. 
Injury  to  the  incoming  Clerk,  Peebles,  had  nothing  to  do 
with  the  right  of  that  officer  through  the  State,  to  bring 
this  suit.  Section  81  of  The  Code  recjuired  Peebles,  the 
new  Clerk,  immediately  after  giving  bond  and  qualifica- 
tion, to  receive  from  the  late  Clerk,  the  defendant,  all  the 
records,  books,  papers,  moneys  and  property  of  his  office ; 
and  this  same  section  provides  that  if  any  (late)  Clerk  shall 
refuse  or  fail  within  a  reasonable  time  after  demand,   to 
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deliver  to  the  clerk  eaid  things  demanded  of  him,  he  shall 
be  liable  on  his  official  bond  for  the  value  thereof.  The 
right  of  the  Clerk,  Peebles,  to  bring  this  action  therefore 
does  not  rest  on  any  injury  done  to  him,  but  on  the  i^round 
that  the  law  requires  that  each  successive  clerk  shall 
receive  from  the  retiring  clerk  all  the  records,  books, 
papers,  moneys  and  property  of  his  office,  in  order  that  the 
business  of  the  Clerk  of  the  Superior  Court  may  be  con- 
ducted intelligently,  systematically  and  economically. 
Section  1883  of  The  Code,  to  which  our  attention  was  par- 
ticularly directed  by  the  attorney  of  the  defendant,  is  only 
an  additional  remedy  for  the  benefit  of  individuals  who 
think  thev  have  suffered  at  the  hands  of  unfaithful  clerks, 
and  is  not  repugnant  to  section  81  of  The  Code.  This 
ground  of  demjirrer  is  overruled. 

The  second  ground  is  "that  the  complaint  fails  to  state  a 
cause  of  action,  in  that  it  fails  to  show  that  there  was  any 
proper  order  of  the  Court  requiring  the  former  Clerk,  N. 
R.  Odom,  to  pay  over  the  funds  mentioned  in  section  6  of 
the 'complaint  to  the  defendant  James  D.  Boone  as  Clerk 
of  said  Court."  No  such  order  was  necessary  in  this  case. 
Section  fourteen  of  Chapter  nineteen  of  The  lievised  Code 
is  brought  forward  into  The  Code,  and  is  section  124 
thereof.  This  section  concerns  forfeitures  only  in  case  of 
the  refusal  of  the  Clerk  to  do  what  is  required  to  be  done 
in  section  81  of  The  Code.  Its  proper  construction  is  that 
former  Clerks,  for  whatever  cause  retiring,  shall  transfer 
and  deliver  to  their  successors  in  office  all  the  things  per- 
sonal which  were  in  their  hands  upon  retirement  from 
office,  under  a  forfeiture  of  one  thousand  dollars ;  and  no 
order  from  a  Judge  is  necessary  to  compel  the  former  Clerk 
to  make  this  transfer  to  the  new  Clerk.  If,  however,  in 
vacancies  in  this  office  of  Clerk,  the  Judge,  before  he 
makes  the  appointment  of  a  new  Clerk,  sees,  fit  to  tem- 
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porarily  put  some  person  in  charge  of  the  office  until  the 
regular  appointment  is  made,  it  is  then  in  such  a  case 
necessary  for  the  new  Clerk  to  have  an  order  from  the 
Judge,  directed  to  the  person  temporarily  in  charge  of  the 
office,  to  deliver  the  possessions  of  the  office  to  the  new 
Clerk.  A  person  duly  elected  Clerk  of  the  Superior  Court 
by  the  people  needs  no  order  from  any  power  or  authority 
to  demand  from  the  old  Clerk  the  {)roperty  of  all  kinds 
belonging  to  the  office.  This  ground  of  demurrer  is  over- 
ruled. 

The  third  ground  is  "that  the  complaint  fails  to  state  a 
cause  of  action,  in  that  it  fails  to  show  that  James  D. 
Boone  as  Clerk  of  said  Court  was  required  by  any  proper 
order  of  said  Court  to  pay  over  said  funds  or  any  of  tliem 
to  the  relator."  For  the  reasons  stated  in  overruling  the 
second  cause  of  demurrer,  this  ground  is  overruled. 

The  fourth  ground  is  "  That  it  fails  to  state  a  cause  of 
action,  for  that  it  fails  to  show  that  the  relator  is  the  owner 
or  entitled  to  receive  the  funds.  "  This  is  overruled  for 
the  reasons  given  in  overruling  the  first  ground  of  demurrer. 

The  fifth  ground  is  "That  there  is  a  misjoinder  of  causes 
of  action,  for  that  the  several  causes  of  action  in  sections 
six,  seven,  nine,  ten  and  twelve  are  improperly  united,  the 
same  and  each  being  separate  and  distinct  causes  of  action, 
and  for  the  benefit  of  separate  and  distinct  persons.  "  Thi§ 
is  overruled  for  the  same  reasons  given  in  overruling  the 
first  ground  of  demurrer. 

The  sixth  ground  is  "  For  that  the  former  clerk,  the 
defendant  J.  B.  Boone,  and  his  sureties  the  other  defend- 
ants, cannot  be  sued  on  the  relation  of  his  successor  in 
office  for  the  causes  of  action  alleged  in  the  complaint,  or 
any  of  them.  "  This  is  overruled  for  the  reasons  set  forth 
in  overruling  the  other  five  grounds  of  demurrer. 

There  are  no  errors  in  the  rulings  of  His  Honor  in  over- 
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ruling  the  several  grounds  of  demurrer,  and  the  judgment 
is  affirmed.  The  case  will  be  remanded  to  the  Superior 
Court  of  Northampton  to  be  proceeded  in  according  to  law. 

Affirmed. 


# 
B.  R.  BROWNING  v.  J.  R.  PORTER. 

Claim  and  Delivery — Chattel  Mortgage — Zien — Payment 
of  Note  by  Surety — Discharge  of  Debt  and  Lien  Secur- 
i7ig  it. 

1.  Payment  of  a  note  by-a  surety  without  having  it  transferred  to 

a  trustee  for  his  benefit  is  a  discharge  of  the  debt  and  an 
extinguishment  of  a  lien  by  which  it  was  secured ;  therefore, 

2.  Where  Y,  a  surety  on  a  purchase  money  note  for  a  horse,  retain- 

ing title  and  duly  recorded,  paid  it  and  did  not  have  it  trans- 
ferred to  a  trustee  for  his  benefit,  and  the  principal  debtor 
after  mortgaging  the  horse  to  another  person  delivered  it  to 
V,  the  mortgagee  has  a  first  lien  and  is  entitled  to  possession. 

Action  of  Claim  and  Delivery,  tried  at  March  Term, 
1894,  of  Halifax  Superior  Court,  before  Graves,  eA,  on  an 
agreed  statement  of  facts  as  follows : 

"On  November  19,  1887,  one  P.  G.Solomon  purchased  a 
bay  mare  from  W.  M.  Perkins,  Jr.,  for  the  sum  of  one  hun- 
dred dollars.  Said  mare  was  named  "Sally  Morgan,"  and 
in  payment  therefor  he  executed  his  note  under  seal,  with 
one  L.  Vinson  as  surety  for  said  amount,  payable  the  1st  of 
November,  1888,  bearing  interest  at  8  per  cent,  from  date. 
Said  note  retained  title  to  the  mare  until  the  whole  of  the 
purchase  money  was  paid,  and  was  duly  recorded  in  the 
office  of  the  Register  of  Deeds  on  March  30,  1888,  in  Book 
81,  p.  231. 
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"On  December  7, 1888,  the  surety  Vinson,  upon  a  demand 
from  said  Perkins,  paid  Perkins  $50,  and  the  same  is  cred- 
ited upon  the  note. 

"Thereafter  Perkins  transferred  the  note  to  C.  W.  Garrett 
&  Co.,  and  on  November  9, 1889,  Garrett  &  Co.,  transferred 
the  note  without  recourse  to  Vinson,  the  surety.  Said  Solo- 
mon paid  nothing  on  the  note. 

"Solomon  failed  to  pay  Vinson  anything  whatever  on  the 
note,  and  afterwards  delivered  to  him  the  said  mare  under 
said  note,  retaining  title,  and  thereafter  he  sold  the  mare 
to  one  G.  F.  Matthews  for  the  sum  of  $45,  and  Matthews 
Bold  her  to  the  defendant  for  $50,  and  she  is  now  in  the 
possession  of  the  defendant. 

"On  February  6, 1889,  the  said  Solomon,  to  secure  certain 
advances  to  be  made  to  him  by  the  plaintiff  to  the  amount 
of  $80,  to  be  made  during  the  year  1889,  executed  to  said 
plaintiff  a  lien  and  chattel  mortgage,  conveying  one  red 
cow,  one  single  horse-cart,  one  bay  mare,  white  face,  named 
'Sally  Morgan,'  valued  at  $50.  No  part  of  said  advances 
has  been  paid.  The  mortgage  was  duly  recorded  on  Feb- 
ruary 14,  1889,  in  Book  85,  page  377,  in  the  otfice  of  the 
Register  of  Deeds. 

"At  the  time  of  the  execution  of  said  chattel  mortgage 
to  the  plaintiff  said  Solomon  had  the  possession  of  the  said 
mare." 

The  Court  adjudged  that  the  plaintiff  recover  of  the 
defendant  the  possession  of  one  bay  mare,  "Dolly  Morgan," 
and  in  case  possession  of  said  mare  could  not  be  had,  then 
for  the  sum  of  $50,  with  interest  from  the  27th  day  of 
December,  1893,  till  paid,  and  for  costs  of  action. 

From  this  judgment  the  defendant  appealed. 

Jfr.  S.  G.  Daniel  and  IjfcBae  &  Day^  for  plaintiff. 
No  counsel  for  the  defendant  (appellant). 
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Avery,  J. :  When  the  surety  Vinson  paid  the  note  in 
full  on  the  9th  of  November,  1887,  and  failed  to  have  it 
assigned  to  a  trustee  for  his  benefit,  the  debt  was  discharged. 
Peebles  v.  Gay^  115  N.  C,  38 ;  Lyles  v.  Rogers^  113  N.  C, 
197,  and  authorities  there  cited.  The  satisfaction  of  the 
debt  extinguished  the  vendor's  lien,  and  the  legal  estate  in 
the  horse,  at  the  tini^  in  the  possession  of  Solomon,  vested 
in  his  mortgagee,  who  had  then  a  first  lien  on  it,  and,  on 
breach  of  the  condition,  the  right  to  recover  the  possession 
of  the  horse,  as  he  seeks  to  do  in  this  action. 

The  judgment  of  the  court  below  is  aflSrmed. 

Affirmed. 


C.  T.  JOHNSON  et  al  v.  J.  t.  GOOCH  et  al. 

Will^  Construction  of — Trust — Payment  of  Dehts — Vest- 
ing of  Estate — Evidence. 

1.  Where  property  was  given  by  a  will  to  a  trustee  to  be  held  in 

trast  for  A,  free  from  liability  for  certain  debts  owing  by  the 
latter  to  others  but  to  vest  in  him  absolutely  in  case  he 
should  in  any  manner  discharge  such  debts,  Held^  that  such 
property  did  not  vest  unless  all  of  such  debts  were  paid  in 
the  life  time  of  A. 

2.  Where  the  vesting  of  an  absolute  estate  depended  upon  the 

payment  of  certain  debts  by  the  devisee,  and,  in. the  trial  of 
an  issue  whether  all  such  debts  had  been  paid,  a  note  was 
produced,  signed  by  him  uncancelled  and  found  among  the 
effects  of  another  decedent,  Held^  that  the  production  of 
such  note  raised  the  presumption  that  the  note  had  not  been 
paid,  and,  in  such  case,  it  is  immaterial  when  the  statute  of 
limitations  began  to  run. 

Civil  action,  tried  before  Armfield^  e/.,  and  a  jury,  at 
Fall  Term,  1894,  of  Nobthampton  Superior  Court. 
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The  action  was  originally  commenced  by  Catherine  T. 
Johnson,  Camilla  A.  Johnson  and  Lnla  Johnson  as  plain- 
tiffs, against  J.  T.  Gooch  as  administrator  (ie;  bo7ii8  non  with 
the  will  annexed  of  Virginia  A.  Johnson  as  defendant,  on 
August  28,  1882.  W.  W.  Peebles  and  R.  B.  Peebles  were 
afterwards  made  parties  defendants  in  1883. 

The  following  issne  was  submitted,  to  the  jury: 

"  Were  there  ante-nuptial  debts  of  James  Johnson  sub- 
sisting and  owing  at  the  time  of  his  death  ? " 

J.  T.  Gooch,  one  of  the  defendants,  w-as  introduced  as  a 
witness  by  the  plaintiffs  against  the  objection  of  the  defend- 
ants W.  W.  Peebles  and  R.  B.  Peebles.  He  testified  that 
be  was  administrator  de  boni-a  non  with  the  will  annexed 
of  Virginia  A.  Johnson,  and  also  administrator  de  bonis  non 
of  J.  J.Long.  Defendants  objected.  Objection  overruled, 
and  defendants  W.  W.  and  R.  B.  Peebles  excepted. 
Against  the  objection  of  the  defendants  W.  W.  and  R.  B. 
Peebles  this  witness  stated  that  he  received  the  note  here- 
after described  from  Robert  O.  Burton,  who  was  adminis- 
trator of  Andrew  Coniglan,  who  had  been  the  admin- 
istrator of  J.  J.  Long.  Burton  said  he  found  the  notes 
among  the  papers  of  J.  J.  Long.  Defendants  W.  W.  and 
R.  B.  Peebles  excepted.  Said  note  was  for  $1,490,  and  under 
^eal,  dated  July  31,  1858,  payable  one  day  after  date  to 
Tamlin  Avent,  and  purported  to  be  signed  l)y  James  John- 
son and  J.  M.  Moody. 

W.  H.  Hughes  was  introduced  as  a  witness  by  the  plain- 
tifls,  and  stated  that  he  knew  the  signature  of  James  John- 
ston and  the  signature  of  J.  M.  Moody,  and  that  said  note 
of  !?1,49<),  payable  one  day  after  date,  and  dated  July  31, 
1858,  was  signed  by  the  said  Jame?^  Johnson  and  J.  AF. 
Moodv-  This  witness  further  stated  on  cross-examination 
that  the  said  J.  M.  Moody   was   a  man  of  large  estate,  and 

had  eight  or  ten  thousand   acres  of  land  in   Northampton 
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County,  and  a  large  estate  in  the  State  of  Mississippi.  Said 
note  of  ^1,490  was  then  oifered  in  evidence  by  the  plain- 
tiffs. W.  W.  and  R.  B.  Peebles  objected.  Objection  over- 
ruled, and  said  defendants  excepted. 

It  was  admitted  that  James  Johnson  died  intestate 
March  16,  1876,  and  that  he  and  Virginia  A.  Johnson 
were  married  unto  each  other  August  30, 1859.  C.  A.  and 
Lula  Johnson  w^ere  the  only  unmarried  daughters  of  Dr. 
James  Johnson  at  the  death  of  said  James  and  said  Vir- 
ginia A.  Johnson.  The  defendants  in  apt  time,  and  in 
writing,  asked  His  Honor  to  charge  the  jury  that  upon  the 
evidence  they  should  answer  the  issue  "No."  His  Honor 
refused  this  prayer,  and  the  defendants  W.  W.  and  R.  B. 
Peebles  excepted.  His  Honor  charged  the  jury  that  if  they 
believed  the  evidence,  they  should  answer  the  issue  "  Yes ; 
the  note  for  $1,490."  To  this  instruction  the  defendants 
W.  W.  and  R.  B.  Peebles  excepted.  The  jury  answered 
the  issue  "  Yes  ;  the  note  for  $1,490." 

Judgment  for  plaintiffs  according  to  the  record,  and  the 
defendants  W.  W.  Peebles  and  R.  B.  Peebles  appealed. 

The  defendants  assigned  the  following  errors: 

1.  For  that  J.  T.  Gooch  was  not  a  competent  witness. 

2.  For  that  such  of  his  evidence  as  objected  to  above  was 
not  competent. 

3.  For  that  said  note  of  $1,490.  was  not  competent  evi- 
dence. 

4.  For  error  in  refusing  the  prayer  of  defendants. 

5.  For  error,  in  charging  the  jury  that  if  they  believed 
the  evidence  they  should  answer  the  issue  "  Yes  ;  the  note 
of  $1,490." 

Mr,  T,   W.  MciHon^  for  plaintiff. 

Messrs,  McBae  tfe  Day  and  R,  B,  Peebles^  for  defend- 
ants (appellants). 
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Fairoloth,  C.  J. :  The  defendants,  W.  W.  and  R.  B.  i 

Peebles,  claim  the  surplus  money  in  the  hands  of  defend- 
ant Gooch  as  administrator  de  bonis  7i07i^  c.  t.  a.  of  Vir- 
ginia A.  Johnson  by  an  alleged  sale  of  the  land  devised  in 
said  Virginia's  last  will  and  testament,  under  an  execution 
against  her  husband,  James  Johnson.  The  plaintiffs  claim 
said  surplus  money  which  arose  from  a  sale  of  said  devised 
lands  by  a  proper  petition  to  raise  assets  to  pay  debts,  and 
they  claim  it  as  devisees  of  Virginia  A.  Johnson  in  whose 
will  are  the  following  clauses :  *'  I  devise  and  bequeath 
my  whole  estate  to  Catharine  Johnson  (the  plaintiff),  my 
sister-in-law,  in  trust  to  hold  and  preserve  the  same  from 
all  liability  to  the  debts  of  my  husband,  James  Johnson, 
which  were  contracted  by  him  prior  to  our  intermarriage." 

Sixthly :  "  In  case  the  said  James  Johnson  should  fully 
pay  off  or  discharge  by  any  means  all  and  every  of  the 
debts  contracted  by  him,  prior  to  my  marriage  with  him, 
then  and  in  that  case,  I  declare  that  he  shall  take  and 
receive  all  my  aforesaid  estate,  free  and  discharged  from  all 
the  trusts  in  the  premises  declared,  and  shall  hold  the  same 
absolutely  for  his  own  sole  use  and  benefit." 

James  Johnson  died  March  16,  1876,  and  the  note  of 
said  Johnson  was  dated  July  31, 1858,  which  day  was  prior 
to  said  intermarriage. 

The  important  question  presented  is  whether  James 
Johnson  fully  paid  or  by  any  means  discharged  said  note 
during  his  life  time.  The  payment  or  discharge  of  this  note 
during  the  life  of  James  Johnson  was  a  condition  precedent 
to  the  vesting  of  the  title  to  said  land  in  James  Johnson, 
and  it  could  not  vest  unless  the  condition  was  performed  in 
his  life  time.  To  create  a  condition,  no  particular  form  of 
words  need  be  used,  for  if  a  corresponding  purpose  be  read 
in  the  will,  that  purpose  takes  effect.  Schouler  on  Wills, 
598. 
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The  possession  of  an  unindorsed  negotiable  note  or  bond 
raises  a  presumption  that  tlie  person  producing  it  on  the 
trial  is  the  real  and  rightful  owner,  and  this  presumption  is 
not  repelled  or  altered  by  a  denial  of  the  defendant  in  his 
answer  of  such  ownership.  Jackson  v.  Love^  82  N.  C,  405. 
It  \^  prima  facie  evidence  of  ownership,  and  nothing  short 
of  fraud,  not  even  gross  negligence,  is  sutBcient  to  overcome 
the  presumption.  Commissioners  v.  Clark^  94  U.  S.,  62, 
(4  Otto,  278).  This  is  so  between  the  holder  and  the  maker 
but  not  between  the  holder  and  the  payee.  Holly  v.  Holly^ 
94  N.  C,  670.  And  the  burden  of  proof  to  rebut  this  pre- 
sumption is  on  him  who  alleges  any  defect  in  the  title, 
unless  proof  of  fraud  or  illegality  be  oftered,  and  then  the 
burden  of  proof  is  shifted  to  the  holder,  and  he  must  show 
that  be  received  it  bona  fide  for  value.  Pughv,  Grants  ^^ 
N.  C,  39. 

This  is  not  an  action  founded  on  the  note  for  its  collec- 
tion. In  the  course  of  the  trial  the  question  of  payment, 
as  before  stated,  was  an  independent  and  separate  fact  to 
be  ascertained  without  any  regard  to  the  principles  of  law, 
such  as  would  apply  in  an  action  on  the  note  between  the 
payor  and  the  payee  and  their  representatives,  and  when 
the  plaintiffs  or  defendant  Gooch,  as  administrator  of  Y.  A. 
Jolnison  tJie  devisor,  on  the  trial  produced  said  note  uncan- 
celled, the  presumption  of  ownership  and  that  the  note  had 
not  been  paid  at  once  arose,  and,  without  other  proof,  it 
was  proper  and  it  was  the  duty  of  His  Honor  to  instruct  the 
jury  to  find  the  issue  as  they  did.  If  the  note  had  been  in 
the  possession  of  James  Johnson  or  his  representative,  the 
presumption  of  payment  or  discharge  would  have  been 
e(|ually  strong  in  favor  of  the  defendants. 

The  defendants  ex(*ei)ted  l)ecause  the  witness  Gooch 
stated  that  Afr.  Burton  said  he  found  the  note  among  the 
j)a[)ers  of  J.   »I.    Long.     This   ex(;eption    is   without  force. 
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because  without  that  statement  it  was  the  duty  of  the  Court, 
as  above  pointed  out,  to  instruct  the  jury  to  answer  the 
issue  "yes"  on  the  production  of  the  note  uncancelled. 
This  was  so  unless  the  defendants  had  shown  something  to 
avoid  that  conclusion.  The  statement  of  Burton's  declara- 
tion was  not  useful  to  the  jury  and  could  not  have  influ- 
enced their  verdict.  It  was  tlie  possession  of  the  note  uncan- 
irelled  that  entitled  the  plaintiffs  to  have  the  issue  found  in 
their  favor  without  regard  to  anything  else  on  this  aspect 
of  the  case. 

The  defendants  did  not  offer  any  evidence  of  actual  pay- 
ment, but  relied  solely  on  the  presumption  of  payment  from 
the  lapse  of  time,  which  presumption  had  not  arisen  at 
James  Johnson's  death. 

It  is  therefore  immaterial  when  the  statute  began  to  run. 
We  understood  the  defe  dants  to  abandon  their  exception 
to  the  competency  of  the  witness  Gooch  to  testify.  There 
is  no  error  and  the  judgment  is  aflirmed. 

Affirmed. 


J.  F.  HEATH  v.  W.  F.  LANCASTER. 

JPractiee — Appeal — Case  on  Appeal — Laches, 

Where  appellant,  after  a  failure  to  agree  on  the  ease  on  appeal, 
does  not  "immediately"  request  the  trial  Judge  to  settle  the 
same,  but  delays  for  several  weeks,  and  in  the  meantime  the 
Judge  dies,  and  no  excuse  is  shown  for  the  appellant's  laches, 
the  judgment  below  will  be  alarmed. 

Motion  of  plaintiff  for  writ  of  certiorari.  Affidavits  were 
filed  in  support  of  and  in  opposition  to  the  motion.  There 
was  also  a  motion  of  defendant  to  affirm  the  judgment 
below. 
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Mr,   W.  W.  Clarkj  for  defendant. 
No  counsel,  contra. 

Clark,  J. :  The  record  proper  was  tiled  in  this  Court  at 
the  first  Term  after  the  trial  below  and  a  certiorari  asked 
for,  as  the  case  had  not  been  settled  by  the  Judge.  This 
was  the  proper  course,  and  if  the  appellant  was  not  in 
laches,  the  certiorari  would  issue,  (hreiis  v.  Phelps^  91  N. 
C,  253;  Pittman  v.  Kiinberly^  92  N.  C,  562.  In  such 
case,  as  the  trial  Judge  (  His  Honor  Judge  Graves )  has  since 
died,  a  new  trial  would  be  ordered.  State  v.  Parks,  107  X. 
C,  821;  Brendle  v.  Reeves,  115  N.  C,  552.  But  in  the 
present  case,  the  appellant  does  not  negative  laches.  It 
appears  that  after  the  disagreement  about  settling  the  case, 
the  appellant  did  not  immediately  re<iuest  the  Judge  to  set- 
tle the  case  as  required  by  section  550  of  The  Code,  but 
delayed  for  several  weeks  to  do  so.  This  forfeits  his  c*laim 
to  a  certiorari  for  the  reasons  given  in  Simmons  v.  Andrews, 
106  X.  C,  201.  An  inspection  of  the  record  shows  no 
errors  of  which  the  appellant  can  complain,  and  the  judg- 
ment must  be  affirmed. 

Affirmed. 


JOHN  I.  TAYLOR  v.  GEORGE  W.  SIMMONS. 

Practice — Certiorari — Fathire  to  Settle  Case  07i  Appeal — 
Death  of  Trial  Judge — New  Trial. 

Where  an  appellant  in  apt  time  docketed  the  record  proper  and 
applied  for  a  certiorari^  the  case  on  appeal  not  having  been 
settled  by  the  trial  Judge,  though  case  and  counter-case  had 
been  duly  served,  and  in  the  meanwhile  the  Judge  died,  a 
new  trial  will  be  ordered. 
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Motion  of  defendant  for  a  writ  of  certiorari, 

Mr.  W.  W.  Clark^  for  plaintiff. 
Xo  counsel,  contra. 

Clark,  J. :  At  the  last  Term  of  this  Court,  being  tlie 
first  Term  of  this  Court  after  the  trial  below,  the  appellant 
docketed  the  record  proper  and  applied  for  a  certiorari  as 
the  case  had  not  been  settled  by  the  Judge.  Pittraan  v. 
Kimberly^  92  N.  C,  562.  By  consent  the  motion  was  con- 
tinued to  this  term.  It  appears  that  the  case  and  counter- 
case  were  served  in  time  and  that  the  appellant  immedi- 
ately applied  to  the  Judge  to  settle  the  case.  The  appel- 
lant would  be  entitled  to  his  certiorari^  but  as  the  trial 
Judge  (His  Honor  Judge  Graves)  has  since  died,  the  Court 
must  order  a  new  trial.     State  v.  Parks^  107  N.  C,  821. 

New  Trial. 


W.  H.  PARKER  V.  JAMES  A.  COGGINS. 

Practice — Appeal — Death  of  Judge  before  Settling  Case 
on  Appeal — Xev)  Trial — Failure  to  Print  Record^ 
When  Not  Laches. 

1.  Where  an  appellant,  having  failed  without  laches  on  his  part 

to  get  the  case  on  appeal  settled,  docketed  the  record  proper 
in  this  Court  in  apt  time  at  the  first  Term  after  the  trial 
below  and  instead  of  applying  for  a  certiorari  agreed  with 
the  appellee  that  the  Judge  should  settle  the  case  at  a  sub- 
sequent time,  and  the  Judge  died  before  the  case  was  so 
settled,  a  new  trial  will  be  allowed  the  appellant. 

2.  In  such  case,  the  only  alternative  would  be  the  withdrawal  by 

the  appellant  of  his  case  on  appeal,  or,  by  the  appellee,  of 
his  counter-case,  and  the  hearing  of  the  appeal  on  the  remain- 
ing case,  as  was  done  respectively  in  Drake  v.  Connelly,  107 
N.  C,  463,  and  in  Ridley  v.  Railroad,  at  this  Term. 
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8.  In  such  case,  it  was  not  laches  in  the  appellant  to  fail  to  print 
the  record,  since  the  appeal  could  not  have  been  heard  with- 
out the  case  settled,  unless  the  appellee  had  given  proper 
notice  to  the  appellant  that  he  would  withdraw  his  counter- 
case  and  have  the  appeal  heard  on  appellant^s  case. 

Mr.  a.  B,  Peebles^  for  plaintiff. 

Mr.  T.  W.  Masouy  for  defendant  (appellant). 

Clark,  J. :  At  the  call  of  the  district  to  which  this  case 
belongs,  in  October  of  last  Terra,  being  the  first  Term  of 
this  Court  which  began  after  the  trial  below,  the  appellant 
had  docketed  the  record  proper.  It  also  appears  that  the 
lack  of  a  "case  settled  on  appeal"  was  without  laches  on 
appellafnt's  part,  the  appellant's  case  and  the  counter-case 
having  been  served  in  due  time  and  the  Judge  promptly 
notified  so  that  he  njight  name  a  time  and  place  for  settle- 
nient.  Regularly,  a  certiirrari  should  then  have  been  asked 
for,  but  it  was  rendered  unnecessary  by  the  agreement  of 
counsel  in  writing  that  the  case  on  appeal  should  be  settled 
by  the  Judge  at  Vance  Court,  which  time  was  afterwards, 
by  another  agreement  of  counsel,  which  is  admitted,  con- 
tinued to  Nash  Court  which  began  on  the  19th  of  Novem- 
ber. The  Judge  {Graves)  died  during  the  second  week  of 
the  time  allotted  by  law  for  said  court  during  which  term 
by  the  agreement  the  case  was  to  be  settled.  But  if  the 
Judge  had  died  after  said  term,  an  application  for  a  certi- 
orari was  at  no  time  necessary-,  since  it  appears  in  the  affi- 
davit of  appellant  and  is  admitted  by  appellee  that  the 
Judge  was  unable  at  any  time  after  the  beginning  of  Nash 
Court  to  discharge  any  of  his  duties  on  account  of  his  mor- 
tal illness.  Under  tliese  circumstances  the  appellant  has 
used  all  due  diligence.  As  it  is  impossible  now  to  procure 
the  case  to  be  settled,  the  plaintiff  is  entitled  to  a  new  trial. 
State  V.  Parkfi,  107  N.   C,  821,  unless  the  appellee  had 
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asked,  as  in  Drake  v.  Connelly^  107  N.  C,  463,  to  withdraw 
his  conDter-case  and  try  the  appeal  on  the  appellant's  state- 
ment of  ease  on  appeal,  or  the  appellant  had  asked  to  with- 
draw his  case  and  try  the  appeal  on  appellee's  counter-case, 
Sidley  v.  Railroad^  at  this  Term. 

It  was  not  laches  to  fail  to  print  the  record,  since  the 
appeal  could  not  be  heard  withont  the  case  settled,  unless 
the  appellee  had  notified  the  appellant  in  time  that  he 
should  withdraw  his  counter-case  and  ask  to  have  the  appeal 
heard  upon  appellant's  statement  of  the  case  on  appeal. 

The  case  must  be  remanded  to  the  end  that  there  may  be 
a  Dew  trial. 

New  Trial. 


ISAAC  SMITH  V.  EASTERN  BUILDING  AND  LOAN  ASSOCI- 
ATION OF  SYRACUSE. 

Action   for   Malicious   Prosecution — Prohahle    Cause — 

Burden  of  Proof — Malice. 

1.  The  discharge  of  a  person  arrested  on  a  warrant  by  a  justice 
of  the  peace  for  want  of  sufQcient  proof,  casts  the  burden  of 
showing  probable  cause  for  his  arrest  upon  the  person  who 
instigated  the  criminal  proceeding. 
2.  Where,  in  the  trial  of  an  action  for  malicious  prosecution,  it 
appeared  that  the  defendant  had  in  good  faith  consulted  a 
lawyer  of  good  standing,  who,  upon  a  frank  and  full  state- 
ment of  the  alleged  facts  by  one  conversant  with  them, 
advised  the  prosecution,  whereupon  the  defendant  without 
personal  malice  caused  the  plaintiff  to  be  arrested,  it  was 
error  in  the  trial  Judge  to  instruct  the  jury  that  such  cir- 
cumstances constituted  probable  cause.  The  instruction 
should  have  been  that  such  circumstances  did  not  rebut  the 
prima  facie  case  of  plaintiff  but  should  only  be  considered 
by  the  jury  ^s  evidence  to  rebut  the  implication  of  malice. 
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Civil  action  for  damages,  for  malicious  prosecution, 
tried  before  Brawn^  eA,  and  a  jury,  at  Fall  Term,  1894,  of 
Craven  Superior  Court.  There  was  verdict*  for  the  defend- 
ant and  refusal  of  a  motion  for  a  new  trial.  The  plaintiif 
appealed.  The  facts  and  errors  complained  of  appear  in 
the  opinion  of  Associate  Justice  Montgomery. 

Mt\  W,  W,  Clarlc,  for  plaintiflF  (appellant). 
Mr.  M.  De  W.  Stevenson^  for  defendants. 

Montgomery,  J. :  The  plaintiff  was  arrested  by  the 
defendants  on  a  warrant  issued  by  a  justice  of  the  peace 
which  charged  him  with  forgery,  and  upon  examination 
was  discharged  for  want  of  probable  cause.  The  plaintiff 
thereupon  brought  this  action  against  the  defendant  to 
recover  damages  for  a  malicious  prosecution  of  him.  Upon 
the  second  issue,  "Was  there  probable  cause  for  the  prose- 
cution ?"  the  Court  told  the  jury  *'that  if  they  believed  that 
L.  J.  Moore  was  a  lawyer  and  counselor  of  good  standing, 
which  is  not  disputed  in  the  argument  in  this  case,  and 
Reynolds  the  general  manager  of  the  defendant  went  to  Mr. 
Moore  with  Ward,  and  then  and  there  Reynolds  made  a 
full,  clear  and  frank  statement  of  the  matter.  Ward's  state- 
ment was  taken  after  careful  examination-  by  the  attorney, 
and  they  had  reason  to  place  confidence  and  trust  in  what 
Ward  said  and  honestly  believed  it  to  be  true,  and  that 
without  any  express  malice  upon  the  part  of  Reynolds 
towards  Smith,  but  under  Moore's  advice  the  warrant  was 
made  out  upon  Ward's  affidavit,  that  would  be  probable 
cause;  tha  jyrhmi  facie  case  resulting  from  the  dismissal  of 
the  warrant  would  be  rebutted,  and  it  would  be  your  duty 
to  answer  the  issue  yes."  To  this  instruction  the  plaintiff 
excepted.  The  discharge  of  the  plaintiff  in  the  said  crimi- 
nal proceeding  against  him  by  the  defendants  made  ^  prima 
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fade  case  for  the  plaintiff,  he  standing  after 'his  discharge 
without  even  a  suspicion  against  him  strong  enough  to 
bind  him  over  to  court,  and  the  dismissal  by  the  justice 
proving  a  presumption  in  favor  of  plaintiff's  innocence. 
This  being  so,  the  onu^s  of  proving  the  existence  of  probable 
cause  was  thrown  on  the  defendants  and  His  Honor  should 
have  so  instructed  the  jury.  His  Honor  should  also  have 
charged  the  jury  that  the  employment  by  the  defendant  of 
an  attorney  before  the  warrant  was  issued  and  their  follow- 
ing his  advice,  did  not  have  the  effect  of  rebutting  the 
j^nmn  facie  case  of  the  plaintiff,  but  that  it  should  be  con- 
sidered by  them  ( nly  as  evidence  to  rebut  the  implication 
of  malice  (Davenport  v.  Leach^  51  N.  C,  545)  leaving  that 
iiuestion,  as  well  as  the  one  of  probable  cause  to  be  heard 
on  all  the  facts  and  circumstances  properly  submitted  to 
them. 

There   was  error  in  the  instruction  complained  of,  and 
the  plaintiff  is  entitled  to  a  new  trial. 

New  Trial. 


HENRY  THURBER  v.  EASTERN  BUILDING  AND  LOAN 

ASSOCIATION  OF  SYRACUSE. 

Artion    for    Malicious    Prosecution — Probahle    Caune — 

Advice  of  Counsel — Malice. 

1.  In  the  trial  of  an  action  for  malicious  prosecution  it  appeared 
that  the  plaintifT  had  been  arrested  on  a  charge  of  forging 
the  owner's  name  to  a  transfer  of  a  certificate  of  stock,  and 
that  the  only  testimony  as  to  the  alleged  forgery  was  that  of 
the  owner  of  the  stock  to  the  effect  that  he  assigned  the 
stock  to  a  third  person  on  his  false  representations,  and  that 
the  name  of  the  plaintiff  whose  name  appeared  as  assignee 
was  not  mentioned  and  that  he,  the  owner,  did  not  know 
that  he  was  transferring  the  stock  to  him  :  Held,  that  an 
arrest  for  forgery  was  not  justified  by  the  facts  testified  to. 
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2.  That  a  prosecution  for  forgery  was  instituted  upon  the  advice 
of  counsel  is  only  evidence  to  rebut  the  presumption  of 
malice,  and  it  should  be  left  to  the  jury  to  find  whether 
malice,  which  might  be  inferred  from  want  of  probable 
cause,  has  been  rebutted  by  the  other  evidence. 

Civil  action  to  recover  damages  for  malicious  prosecu- 
tion, tried  before  Brcnon^  e/.,  and  a  jury,  at  the  Fall  Term, 
1894,  of  Craven  Superior  Court.  Upon  an  intimation  by 
the  Court  that  there  was  not  sufficient  evidence  to  go  to 
the  jury  of  the  want  of  probable  cause  for  the  prosecution 
or  to  entitle  the  plaintiff  to  recover,  the  plaintiff  submitted 
to  a  non-suit  and  appealed.  The  facts  sufficiently  appear  in 
the  opinion  of  Associate  Justice  Clakk. 

Mr.  W,  W,  Clark^  for  plaintiff  (appellant). 
Mr,  M.  De  TT.  Stevenson^  for  defendant. 

Clark,  J. :  The  only  evidence  upon  which  the  plaintiff 
was  arrested  for  forgery  was  that  the  plaintiff  was  assignee 
of  a  certificate  of  stock  which  Latham  testified  he  had 
assigned  to  one  Smith  on  the  false  representations  of  Smith, 
and  that  Thurber's  name  was  not  mentioned  and  he  did  not 
know  at  the  time  that  he  was  transferring  the  stock  to 
Thurbcr  though  it  so  appears  now  on  the  back  of  the  cer- 
tificate. This  was  certainly  not  sufficient  to  justify  a  war- 
rant for  forgery  being  sued  out  against  Thurber.  The  war- 
rant was  sued  out  by  counsel  acting  on  behalf  of  this  defend- 
ant. That  criminal  proceeding  was  instituted  on  such 
advice  of  counsel  was  only  evidence  to  go  to  the  jury  to 
rebut  the  presumption  of  malice.  Davenport  v.  Lynch^  51 
N.  C,  545  ;  Smith  v.  B.  tfc.  Z.  Association^  at  this  Term. 
The  Court  should  have  left  it  to  the  jury  on  the  evidence  to 
say  whether  the  malice,  which  might  be  inferred  from  the 
want  of  probable  cause,  was  rebutted  by  the  other  evi- 
dence. Error. 
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BRITISH  AND  AMERICAN  MORTGAGE  COMPANY  v.  LONG 

et  al. 

Proctice — Appeal — Dimnissal— Motion  to  Re-instate, 

1.  Where  a  motion  is  made  to  docket  and  dismiss  an  appeal,  under 

Rule  17,  for  failure  of  the  appellant  to  docket  the  same,  the 
excuses  for  such  failure  should  then  be  made. 

2.  In  the  absence  of  a  request  from  or  agreement  with  the  appel- 

lee that  an  appeal  should  not  be  docketed,  the  fact  that 
negotiations  were  pending  for  a  compromise  is  no  good 
excuse  for  appellant ^s  failure  to  docket  the  apfjeal  and  a 
motion  to  re-instate  will  not  be  allowed. 

Civil  action,  heard   at   May  Term,   1894,  of  Halifax 

Superior  Court,   before  ,  J.     There  was  judgment 

for  the  plaintiff  and  defendants  appealed,  but  the  appeal 
having  been  dismissed,  under  Rule  17,  for  failure  to  docket 
the  same,  a  motion  to  re-instate  the  appeal  was  made  at 
September  Term,  1894,  of  this  Court  and  continued  to  this 
Term  I 

J/>.  R,  O,  Burton^  for  plaintiff. 

Mr.  J,  B.  Batchelor^  for  defendants  (appellants). 

Clakk,  J. :  This  is  a  motion  to  re-instate  the  case, 
which  was  docketed  and  dismissed  by  appellee  at  last 
Term,  under  Rule  17.  A  motion  was  jnade  at  that 
time,  by  appellants,  for  a  certiorari'^  but  it  appearinj^  to 
the  Court,  by  affidavit  of  the  Clerk  below,  which  was  not 
controverted,  that  the  appeal  had  not  been  sent  up  because 
the  Clerk  had  repeatedly  demanded  his  fees  for  the  tran- 
script, which  appellants  had  failed  to  pay,  the  certiorari 
was  refused.  Balhy  v.  Brown^  105  N.  C,  127;  A/ufrcirs- 
V.  Wkiff7ianty  83  N.  C,  446;  SandtrH  v.  Thomimm^  114 
N.  C,  282.      If  in  fact  the  fees  had  been  tendered,  or  if 
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there  was  other  good  excuse,  it  should  have  been  shown 
at  the  time  the  motion  to  docket  and  dismiss  was  made. 
Paine  v.  Cureton,  114  N.  C,  606. 

The  appellants,  later,  at  the  same  term,  moved  to  re- 
instate (the  motion  beii.g  continued  to  this  term)  on  the 
ground  that  negotiations  were  pending  for  a  compromise 
when  the  appeal  was  dismissed.  But,  in  the  absence  of 
any  request  from  or  agreement  by  appellee  that  the  appeal 
should  not  be  docketed,  this  was  no  excuse  for  a  failure  to 
docket  in  proper  time.  The  negotiations  could  have  gone 
on  as  well  after  docketing  the  appeal  as  before.  In  fact, 
however,  the  correspondence  between  the  parties  shows 
that  the  offer  to  compromise  had  been  made  and  rejected 
before  the  call  at  last  term  of  the  district  to  which  the 
appeal  belonged.  Motion  Denied. 


J.  C.  STONEBURNER  et  al  v.  C.  >V.  JEFFREYS  et  al. 

Aiimgnment  for  Berxefit  of  Creditont — Validity — Fraudu- 
lent in  Laxo — Power  to  liejdenish  Stock, 

1.  A  deed  of  assignment  for  benefit  of  creditors  which  directed  the 

trustee,  with  all  reasonable  diligence,  to  sell  and  dispose  of 
the  property  conveyed,  including  stock  of  goods,  in  such 
manner  as  he  should  deem  most  beneficial  to  the  interest  of 
all  concerned,  is  not  void  on  its  face,  because  it  does  not  in 
express  terms  restrict  the  trustee  as  to  the  time  or  manner 
of  disposing  of  the  property. 

2.  The  insertion  in  a  deed  of  assignment  of  a  power  to  replenish 

a  stock  of  goods  with  money  arising  from  the  sales  of 
assigned  property  is  not  proof  conclusive  of  a  fraudulent 
intent  or  purpose  to  hinder  and  delay  creditors  when  it  is 
manifest  from  the  whole  deed  that  the  maker^s  purpose  and 
design  was  that  the  trustee  should  manage  the  property  for 
the  benefit  of  all  and  not  for  the  ease,  benefit  or  comfort  of 
the  debtor. 
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3.  A  deed  of  assignment  will  be  declared  void  in  law  only  where 

the  debtor  appears  in  express  terms  to  be  providing  for  his 
own  ease,  comfort  or  benefit  to  the  possible  detriment  or 
delay  of  his  creditors. 

4.  ^\^en  where  prima  facie  the  deed  appears  to  reserve  an  uncon- 

scionable benefit  or  to  subject  the  creditors  to  unjust  hind- 
erance  or  delay,  yet  if  it  also  appear  that  the  language  of  the 
deed  is  susceptible  of  explanation  by  evidence  aliunde^  that 
will  make  it  consistent  with  good  faith,  the  issue  of  fraud 
must  be  submitted  to  the  jury  to  determine  whether  such 
extrinsic  evidence  is  sufficient  to  rebut  the  presumption  of 
fnala  fides  raised  by  the  deed. 

5.  The  omission  by  a  copyist  in  the  copy  of  a  deed  of  assignment 

of  a  single  creditor's  name  and  claim,  when  it  was  included 
in  the  original  draft  and  in  the  deed  as  recorded  in  another 
county,  is  not  sufficient  to  shift  the  burden  of  proof  on  the 
issue  of  fraud,  it  being,  at  most,  only  competent  as  a  circum- 
stance to  be  considered  with  other  evidence  tending  to  show 
bad  faith. 

Thrs  was  an  action  brought  to  set  aside  the  deed  in  trust, 
and  tried  before  Armfield^  e/.,  and  a  jury,  at  Fall  Term, 
1894:,  of  the  Superior  Court  of  Edgecombe  County. 

The  plaintifls  offered  in  evidence  the  deed  of  trust ;  a 
note  admitted  to  be  owing  to  one  of  the  plaintiffs,  Carhart 
At  Bros.,  by  the  said  JeflFreys,  for  the  sum  of  $302.00,  and 
not  paid  and  not  named  in  the  trust  or  assignment.  The 
plaintiffs  then  rested  their  case,  insisting  that  the  trust  or 
assignment  was  fraudulent  in  law. 

It  was  admitted  that  the  preferred  debts  in  the  assign- 
ment were  bona  fide.  The  defendants  then  offered  testi- 
mony tending  to  show  and  prove  the  circumstances  under 
which  the  deed  of  trust  was  made,  the  purpose  for  which  it 
was  made,  and  that  there  w^as  no  actual  fraud  intended  or 
committed.  The  plaintiffs  objected  to  the  introduction  of 
this  testimony;  objection  overruled,  and  plaintiffs  excepted. 
The  defendants  then  offered  evidence  tending  to  prove  that 
the  omission  of  the  debt  of  Carhart  &  Bros,  from  the  assign- 
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nient  was  an  accident,  as  it  was  embraced  in  the  original 
draft  of  the  assignment;  the  circumstances  under  which  the 
assignment  was  made.  The  defendant  showed  in  evidence 
the  original  draft  of  the  deed  of  assignment,  containing  a 
provision  directing  the  payment  out  of  the  assets  of  any 
other  debts  that  might  be  owing  by  the  assignor  not  named 
therein,  upon  proof  of  their  validity. 

The  assignment  was  executed  in  duplicate,  one  being 
recorded  in  Martin  county,  containing  said  provision  ;  the 
other  without  the  knowledge  of  the  assignor,  and  by  mis- 
take of  the  copyist,  omitting  said  provision.  The  duplicate 
registered  in  Martin  was  executed  and  registered  first.  The 
assignment  included  property  in  Edgecombe  and  Martin 
Counties ;  the  high  business  character  and  capacity  of  the 
trustee.  No  goods  were  purchased  by  the  assignee,  nor 
w^as  the  assignor  employed  as  a  clerk. 

The  plaintiff  requested  the  Court  to  instruct  the  jury  as 
follows  : 

1.  That  the  deed  of  assignment  upon  its  face  hinders  and 
delavs  creditors  and  is  therefore  fraudulent  and  void  and 
you  are  instructed  to  answer  the  issue,  "Yes." 

2.  That  the  authority  in  said  deed  to  employ  servants 
and  clerks  to  replenish  by  purchases  the  said  stores  of  mer- 
chandise, to  pay  for  the  same  out  of  the  sales  and  collec- 
tions, is  a  delay  and  hiuderance  of  creditors  and  renders  the 
deed  of  assignment  fraudulent  and  void,  and  you  should 
answer  the  issue,  "Yes." 

3.  That  the  power  and  authority  given  the  trustee  is,  in 
6ul)stance,  power  and  juithority  to  continue  the  business 
and  renders  the  deed  of  assignment  fraudulent  and  void. 

4.  The  Court  instructs  you,  if  you  believe  the  evidence, 
that  in  law  the  deed  is  fraudulent  and  void,  and  that  von 
will  answer  the  issue,  ''Yes." 

5.  The  plaintiffs  are  not  re<]uired,  at  all  hazards,  to  prove 
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that  there  was  actual  fraud,  or  that  the  defendant  intended 
fraud  at  the  time  he  made  the  deed.  If  the  eflTect  of  the 
deed  is  to  hinder,  delay  or  embarrass  the  creditors  or  any 
one  of  them  in  the  pursuit  of  their  legal  remedies  against 
the  defendant  debtor  to  collect  their  debts,  though  there  be 
no  intent  to  commit  fraud,  and  there  was  none  committed, 
yet  in  law  the  deed  would  be  fraudulent  and  void  as  against 
the  creditors.  The  question  whether  in  law  the  effect  of 
the  deed  is  to  hinder,  delay  or  embarrass  the  creditors  as  I 
have  just  stated  to  you,  is  one  of  law  and  is  to  be  deter- 
mined by  the  Court.  The  Court  instructs  you  that,  if  you 
believe  the  evidence,  the  effect  of  the  deed  is  to  defeat, 
hinder  and  embarrass  the  creditors  in  the  pursuit  of  their 
legal  remedies  against  the  defendant  debtor  to  collect  their 
debts,  and  you  will  iind  the  issue  in  favor  of  the  plaintiffs. 

His  Honor  charged  the  jury  : 

"That  the  plaintiffs  have  offered  in  evidence  the  assign- 
ment executed  by  the  defendant  Jeffreys  and  recorded  in 
Edgecombe  county,  and  a  note  for  8302.00  due  by  Jeffreys 
and  not  named  in  said  trust. 

"The  defendants' have  put  in  evidence  the  duplicate  of 
the  assignment  recorded  in  Martin  and  the  original  unsigned 
draft  of  assignment,  and  the  testimony  of  the  defendant 
Jeffreys,  and  the  evidence  of  the  witnesses  as  to  the  char- 
acter and  business  capacity,  etc.,  of  defendant  Staton,  Trus- 
tee, tending  to  show  that  same  was  good  and  he  was  com- 
petent. 

"There  are  two  kinds  of  fraud — fraud  in  law  and  fraud 
in  fact. 

"There  is  nothing  upon   the  face  of  this  assignment  that 

renders  it  fraudulent  in  law ;  if  there  was,  the  Court  would 

so  declare  without  submitting  it  to  the  jury.     Not  being 

fraudulent  in  law  on  its  face,  the  Court  submits  the  issue 

to  the  jury  whether  it  is  so  as  a  matter  of  fact. 
116—6 
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In  the  consideration  of  that  question,  the  Court  charges 
jou  that  the  fact  that  the  assignment  provides  for  sales  on 
time  is  evidence  of  fraud  ;  that  the  power  to  replenish  the 
stock  is  also  evidence  of  fraud  ;  and  in  connection  with  this 
may  consider  any  other  provision  of  the  assignment  tending 
to  raise  a  suspicion  of  fraudulent  intent  in  its  execution. 

"You  will  also  consider  the  evidence  of  the  defendant  Jef- 
freys  as  to  the  circumstances  under  which  he  executed  the 
assignment  and  the  intent  with  which  it  was  executed  by 
him,  and  the  evidence  as  to  the  character  of  the  trustee, 
which  you  will  consider  as  evidence  tending  to  show  the 
hona  fides  of  the  assignment. 

"And  if  upon  the  whole  of  the  evidence,  you  find  that  the 
assignment  was  executed  with  the  intent  to  hinder,  delay 
or  defraud  his  creditors,  or  any  one  of  them,  you  will  answer 
the  issue,  'Yes';  but  if  you  find  it  was  not  executed  with 
such  intent,  then  vou  will  answer  it  *  No.'  " 

The  issue  was  found  by  the  jury  in  favoi:  of  the  defend- 
ants, and  it  was  ordered  and  adjudged  that  the  plaintiffs 
recover  judgment  against  the  defendant  Jeffreys  for  their 
several  debts,  and  that  said  deed  of  assignment  is  not  fraud- 
ulent and  void,  and  that  the  defendant  Staton,  the  assignee, 
is  adjudged  to  recover  his  costs  of  the  plaintiffs,  and  go 
without  day.    From  which  judgment  the  plaintiffs  appealed. 

Messrs.  John  L,  Bridgers  and  Jos,  F,  Moore^  for  plain- 
tiffs (appellants). 

Messrs.  H.  G.  Connor  and  H.  Z.  Staton^  for  defendants. 

Avery,  J.:  The  contention  of  the  plaintiffs'  counsel 
upon  which  he  mainly  rested  his  argument  w^as  that  the 
court  below  erred  in  refusing  to  charge  the  jury  that  the 
deed  of  assignment  was  fraudulent  in  law.  It  is  like  thresh- 
ing over  old  straw  to  draw  at  length  the  distinctions 
between  an  assignment  that  is  void  upon  its  face,  one,  the 
language  of  which  raises  a  presumption  of  fraud  and  one  of 
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the  third  class,  when,  there  being  nothing  in  the  instrument 
itself  to  so  suggest  fraud  as  to  demand  explanation,  the 
presumption  of  law  in  favor  of  good  faith  sustains  the  instru- 
ment till  proof  is  offered  to  rebut  it.  Bohhitt  v.  RodwelU 
105  N.  C,  236;  Woodruf  w.  Bowles,  104  N.  C,  197; 
Brown  v.  Mitchell,  102  JN.  C,  368.  It  was  insisted  the 
deed  should  be  declared  void  upon  its  face,  first  because 
the  trustee  was  not  in  express  terms  restricted  as  to  the 
time  or  manner  of  disposing  of  the  property  committed  to 
his  care,  but  was  left  to  "sell  and  dispose  of  the  same  in 
euch  mai  ner  as  he  may  deem  most  beneficial  to  the  inter- 
ests of  all  concerned.  "  Where  the  deed  is  silent  as  to  the 
manner  or  terms  of  sale,  the  law  presumes  until  the  con- 
trary  appears  that  the  fiduciary  will  act  in  good  faith,  will 
be  guided  by  the  paramount  desire  to  promote  ad  protect 
the  interests  of  the  creditors,  and  with  that  end  in  view  will 
exercise  hfs  best  judgment  in  determining  whether  it  is 
advisable  to  sell  publicly  or  privately  or  to  extend  or  with- 
hold credit.     Bohhitt  v.  Rodwell,  sujpra. 

The  language  of  the  instrument  which  gives  rise  to  the 
contention  of  the  plain tifl^  can  be  most  safely  construed  by 
considering  the  connection  in  which  it  is  used,  and  by  giv- 
ing weight  to  every  word  or  clause  that  may  qualify  or 
explain  it.  The  words  upon  which  the  plaintiff  relies  to 
sustain  his  view  of  the  meaning  and  proper  construction  of 
the  assignment  will  be  found  embodied  in  the  following 
paragraph  of  it :  "  In  special  trust  nevertheless,  and  to  and 
for  the  uses,  interest  and  purposes  following,  viz :  that  the 
said  party  of  the  second  part  shall  at  once  take  possession 
of  the  property  hereby  assigned,  and  with  all  reasonable 
diligence  sell  and  dispose  of  the  same  in  such  manner  as  he 
mav  deem  most  beneficial  to  the  interest  of  all  concerned 
and  convert  the  same  into  money,  and  shall  also  with  all 
convenient  speed  collect,  get  in  and  recover  all  the  said 


84  IN  THE  SUPREME  COURT.  [116 


\ 


Stonkburnkr  v.  Jeffreys. 


debts,  dues,  bills,  bonds,  judgments,  mortgages,  claims  and 
demands  hereby  assigned,  and  with  the  proceeds  of  said 
sales  and  collections,  that  the  said  party  of  the  second  part 
shall  first  pay  all  just  and  reasonable  expenses,  costs  and 
charges  attending  the  drawing  and  due  execution  of  this 
instrument,  all  legal  and  clerical  services  which  the  execu- 
tion of  the  same  may  require,  and  the  carrying  into  effect 
the  trust  hereby  created ;  and  to  this  end  the  party  of  the 
second  part  shall  have  authority  to  employ  such  clerks  and 
servants  as  may  be  required  to  replenish  by  purchase  the 
said  stocks  of  merchandise,  to  pay  for  the  same  out  of  the 
said  sales  and  collections,  if  the  party  of  the  second  part 
shall  deem  such  to  be  for  the  best  interest  of  the  creditors 
herein,  etc.  " 

The  next  question  presented  in  the  well  considered  and 
exhaustive  argument  of  counsel,  was,  whether  the  insertion 
in  a  deed  of  assignment  of  the  power  to  replenish  a  stock 
of  goods  with  the  money  arising  from  the  sales  of  the  pro- 
perty  conveyed,  is  proof  conclusive  of  a  fraudulent  intent,  or, 
what  is  equivalent,  of  a  plain  purpose  to  hinder  or  delay 
the  creditors  in  the  collection  of  their  claims.  Authority 
is  given  to  the  trustee  to  employ  clerks  and  servants,  and 
to  replenish  by  purchase,  etc.,  (if  he  "shall  deem  such  to 
be  for  the  best  interest  of  the  creditors  herein")  the  stock 
of  goods,  and  this  grant  of  power  is  preceded  by  the  quali- 
fication that  it  is  to  be  exercised  with  a  certain  end  in  view 
("and  to  this  end").  Looking  to  the  language  that  pre- 
cedes these  words,  for  an  interpretation  of  their  meaning,  it 
is  manifest  that  the  maker  of  the  deed  has  given  expression 
not  to  a  purpose  or  desire  that  the  trustee  should  manage 
the  property  for  the  benefit,  ease  or  comfort  of  the  debtor, 
but  to  the  ^vish  and  direction  that  the  trust  should  be  exe- 
cuted for  the  benefit  of  all,  for  whom  the  trustee  should  act 
as  fiduciary,  by  selling  the  property  in  the  way  best  calcu- 
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lated  to  promote  their  interests,  and  collecting  and  disburs- 
ing the  proceeds  of  sale  as  speedily  as  possible.  Such  deeds 
have  been  pronounced  void  in  law  only  where  the  debtor 
appeared  in  express  terms  to  be  providing  for  his  own  ease, 
comfort  or  benefit  to  the  possible  detriment  or  delay  of 
creditors.  And  even  where  priraa  facie  the  deed  must  be 
construed  as  reserving  to  the  debtor  some  unconscionable 
benefit  or  as  subjecting  the  creditor  to  some  unjust  hinder- 
ance  or  delay,  if  it  appear  upon  the  face  of  the  instrument 
that  the  language  of  the  deed  is  susceptible  of  such  expla- 
nation, by  evidence  aliunde^  as  will  make  it  consistent  with 
good  faith,  it  is  held  that  the  issue  of  fraud  must  be  sub- 
mitted to  the  jury  to  determine  whether  such  extrinsic 
testimony,  as  may  be  offered,  is  sufficient  to  rebut  the  pre- 
sumption oi  mala  fides  raised  by  the  deed.  Hardy  v.  Skin- 
ner^ 9  Ired.,  191 ;  Cannon  v.  Peebles^  2  Ired.,  449  ;  Young 
V.  Booe^  11  Ired.,  347.  The  instruction  asked  by  the  plain- 
tiff did  not  suggest  the  question  whether  the  deed  was 
priraa  facie  fraudulent,  but  we  are  of  opinion  that  upon  its 
face  there  is  nothing  to  destroy  the  usual  intendment  in 
favor  of  honesty  in  its  execution.  We  can  conceive  of 
many  cases  in  which  it  might  be  advisable,  and  some  in 
which  it  would  be  essential  in  order  to  achieve  the  best 
results  in  the  disposition  of  the  trust  property  to  make  new 
purchases.  The  maintenance  of  something  like  a  full  stock 
of  merchandise  must  tend  sometimes  to  hold  the  trade  of 
customers,  while  it  may  often  become  essential  to  the 
fulfillment  of  contracts  to  supply  farmers,  who  have 
given  agricultural  liens  to  the  assignor,  that  the  trustee 
should  keep  a  supply  of  such  articles  as  the  trustor  had 
agreed  to  furnish.  Burwell  on  Assignment,  Sec.  182,  p. 
242:  DeWoffe  v.  Mining  Co.,  49  Conn.,  282,  326.  The 
grant  of  powers  to  a  trustee,  which,  if  exercised  honesfly 
and  with  good  judgment,  must  often  prove  a  boon  both  to 


86  IN  THE  SUPKEME  COUET.  [116 


Stonkburner  V,  Jeffreys. 


creditor  and  debtor,  is  neither  fraudulent  per  se  nor  does  it 
raise  a  presumption  which  shifts  the  onus  ol* sustaining  the 
deed  on  the  maker.  Where  there  is  evidence  of  the  incom- 
petency or  dishonesty  of  the  trustee  or  of  injury  caused  by 
his  negligence,  the  remedy,  as  suggested  in  Bohhit  v.  Rod- 
v)ell^  8uj)ra,  is  an  application  to  the  Court  for  his  removal. 
Not  only  is  there  no  sufficient  internal  evidence  of  bad 
faith  to  raise  even  a  presumption  against  the  validity  of  the 
instrument,  but  it  is  somewhat  exceptional  in  that  the 
assiejnor  appears  to  have  turned  over  all  of  his  property 
reserving  neither  homestead  nor  personal  property  exemp- 
tions, which  he  might  lawfully  have  done.  Egerton  v. 
Smithy  98  N.  C,  207 ;  Adams  v.  Synith^  supra  ;  Bohhitt  v. 
Rodicell^  supra. 

The  omission  by  the  copyist  of  the  claim  of  a  single 
creditor  in  the  copy  of  the  deed  registered  in  Edgecombe 
County  falls  far  short  of  sufficiency  to  shift  the  burden  of 
prO(  f  on  the  issue  of  fraud.  At  most  it  was  only  compe- 
tent as  a  circumstance  to  be  considered  with  other  evidence 
tending  to  show  bad  faith.  The  burden  of  proof  is  some- 
times shifted  in  the  progress  of  the  trial,  but  it  is  only  by 
the  introduction  of  testimonv  which  the  law  has  declared 
to  be  prima  facie  proof  of  fraud  but  whicli  may  be  rebut- 
ted by  evidence  deemed  by  the  jury  sufficient  to  explain 
such  suspicious  circumstances  and  thereby  overcome  the 
artificial  weight  that  the  law  has  attached  to  them  as  evi- 
dence. Mr  Lead  v.  Bullard^  84  N.  C,  515  ;  Lee  v.  Pearce^ 
68  X.  C,  77. 

The  issue  of  fraud  was  properly  submitted  to  the  jury. 
To  have  pursued  any  other  course  would  have  been  an 
invasion  of  the  province  of  the  jury.  BeasJey  v.  Bray^  98 
N.  C,  266. 

There  was  no  error  and  the  judgment  is  affirmed. 

Affirmed. 
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J.  W.  RIGGAN  V.  PATTIE  A.  SLEDGE. 

Practice  —  Appeal  —  Case  on  Appeal  —  Application  to 
Amend  —  Affidavit  —  Mortgage  Alleged  to  ha oe  been 
Procu7*ed  hy  Fraud — Participation  in  hy  Mortgagor. 

1.  Where  an  affidavit  in  an  application  to  this  Court  for  leave  to 

apply  to  the  trial  Judge  to  amend  the  cat>e  on  appeal  by 
including  evidence  alleged  to  have  been  omitted  therefrom, 
merely  states  the  belief  of  the  appellant  that  said  Judge 
would  make  the  amendment,  but  does  not  set  out  the  grounds 
for  such  belief,  the  application  will  be  denied  unless  it  appears 
that  the  omission  was  made  by  mistalte  or  inadvertence. 

2.  In  such  application  it  is  usual  to  append  the  letter  of  the  trial 

Judge,  showing  his  willingnesn  to  auiend  the  case  on  a[)peal. 

3.  A  suggestion  that  an  appellant  believes  that  the  trial  Judge 

will  amend  the  case  is  not  sufficient  to  justify  a  continuance 
in  order  that  a  letter  may  be  procured  from  the  Judge, 
especially  when  appellant  has  had  ample  time  to  procure  it. 

4.  "Where,  in  an  action  for  the  possession  of  land  sold  under  mort- 

gage and  bought  by  the  mortgagee,  the  defense  was  that 
the  mortgage  was  void  for  the  reason  that  its  execution  by 
the  owner  was  procured  throu^'h  the  fraud  and  dei-eit  of  her 
husband,  it  was  not  error  to  refuse  to  charge  that  if  the 
defendant  was  ignorant  of  the  contents  of  the  mortgage  and 
was  induced  to  sign  the  same  by  the  fraud  and  deceit  of  her 
husband,  then  the  said  mortgage  was  void,  for  such  instruc- 
tion omits  any  reference  to  the  participation  in  such  alleged 
fraud  by  the  mortgagor. 

Civil  action,  for  the  recovery  of  land,  tried  before  Win- 
9ion^  e/.,and  a  jury,  at  Fall  Term,  1894,  of  Wakken  Superior 
Court. 

The  land  sought  to  be  recovered  was  the  property  of  the 
defendant  who,  together  with  her  husband,  had  executed  a 
mortgage  thereon  to  secure  a  debt  to  the  plaintiif.  A  sale 
had  been  held  under  the  mortgage  at  which  one  H  had 
bid  it  off  but  failing  to  pay  the  purchase  money,  he  took  a 
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deed  and  reconveyed  to  plaintiff.     The  answer  alleged  that 

the  execution  of  the  mortgage  on  the  part  of  the  owner  had 

been  procured  through  the  fraud  and  deceit  of  her  husband. 

The  answer  bearing  upon  this  allegation  was  as  follows : 

II.  In  answer  to  allegation  2  defendant  says:  Tliat  on 
24th  day  of  May,  1888,  and  before  that  time  she  was  never 
indebted  to  the  plaintiff  in  any  sum  whatsoever,  and  she 
denies  that  part  of  the  said  allegation.  She  admits  that 
she -signed  the  said  bond  and  mortgage  as  set  forth  in  said 
allegation,  but  avers  that  she  was  ignorant  of  what  she  was 
doing ;  that  neither  bond  nor  mortgage  was  read  to  her  at 
the  time  she  signed  the  same  or  at  any  time  theretofore ; 
and  that  she  was  at  that  time  unable  to  read  and  write  her- 
self; that  the  reason  of  her  signing  the  same  was  that  her 
husband  told  her  that  the  mortgage  was  on  her  stock  and 
not  on  her  land,  and  she  signed  the  same  under  this  deceit 
practiced  upon  her  by  her  said  husband,  and  believing 
that  her  said  mortgage  covered  hf^r  said  stock  and  not  her 
land. 

III.  In  answer  to  allegation  3  she  says:  That  that  part 
of  said  allegation  which  alleges  that  she  was  indebted  ta 
the  plaintiff  is  not  true,  and  she  denies  the  same  ;  she  admits, 
however,  that  she  executed  the  said  ]>ond  and  mortgage 
named  in  said  allegation  3,  but  avers  that  she  did  so  through 
ignorance;  she  says  that  the  said  bond  and  mortgage  were 
not  read  over  to  her  before  she  signed  the  same,  and  that 
she  could  not  read  and  write  herself:  She  further  says 
that  at  and  befor«'  the  execution  of  said  bond  and  mortgage 
her  husband  told  her  that  the  said  mortgage  conveyed  only 
his  real  estate,  in  Halifax  County,  Nortli  Carolina,  and 
none  of  hers  was  embraced  in  it,  and  that  under  this  deceit 
practiced  u})on  her  by  her  said  husband  she  signed  the  said 
bond  and  mortgage  believing  that  it  conveyed  no  part  of 
her  land,  but  onlv  the  land  of  her  aforesaid  husband. 
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On  the  trial  the  Court  permitted  the  defendant  to  amend 
the  complaint  by  alleging  that  the  fraud  complained  of  was 
participated  in  by  the  mortgagee  or  that,  at  least,  he  had 
knowledge  of  the  alleged  frand  at  the  time  of  the  execution 
of  the  mortgage. 

The  testimony  was  in  substance  as  follows : 

Defendant  and  several  witnesses  testified  that  Mrs.  Sledge 
never  got  out  of  the  buggy  at  all,  that  only  her  husband 
got  out  and  went  into  the  store,  and  had  a  private  conver- 
sation with  Riggan,  the  plaintiff.  The  witnesses  who  tes- 
tified to  this  were  T.  J.  S tailings  and  Perry.  It  was  in 
evidence  that  Wemyse  was  at  the  plaintiff's  store  on  that  day 
and  at  the  request  of  plaintiff  immediately  followed  Sledge 
and  defendant  to  Grove  Hill,  where  they  went  to  let  pri- 
vate examination  of  defendant  be  taken.  Riggan,  the 
plaintiff,  testified  that  Wemyse  told  him  he  was  going  to 
Grove  Hill  on  other  business  and  that  he  (plaintiff)  reques- 
ted him  to  bring  the  mortgage  back.  AVemyse  testified 
that  he  went  to  Grove  Hill  for  the  plaintiff  for  the  purpose 
of  bringing  back  other  papers  belonging  to  the  plaintiff  and 
perhaps  the  mortgage  also.  Riggan,  plaintiff',  testified  that 
Wemyse  did  not  go  to  Grove  Hill  for  him  (plaintiff)  but 
went  on  business  for  himself.  Defendant  and  Sallie  Stall- 
ings  testified  that  defendant  and  her  husband  came  straight 
back  from  Grove  Hill  on  said  day  and  passed  right  by 
plaintiff's  store  in  so  doing. 

Defendant  testified  that  she  never  went  to  plaintiff's 
store  on  day  of  execution  of  mortgage  of  1890.  Defendant, 
Sallie  A.  Stallings  and  Sallie  Brown  testified  that  defend- 
ant did  not  leave  home  in  a  buggy  on  that  day.  Defendant 
and  Sallie  A.  Stallings  both  testified  that  defendant  did  not 
go  to  plaintifTs  store  on  that  day,  but  that  defendant  and 
her  husband  walked  to  Ballard's,  J.  P.,  and  executed  the 
mortgage  there.      Edward  Brown  testified  that  he  had  a 
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conversation  with  plaintiif  at  the  last  Warren  Superior 
Court  in  Warrenton,  in  which  plaintiff  stated  that  he  did 
not  wish  Mrs.  Stallings  (  mother  of  defendant )  to  know  of 
the  execution  of  the  mortgages  before  they  were  executed. 
The  pjaintiif  J.  W.  Riggan  testified  that  he  never  knew, 
heard  of  nor  had  any  reason  to  believe  or  suspect  that  Mr. 
Sledge,  husband  of  'defendant,  either  deceived  or  prac- 
ticed any  fraud  upon  his  wife,  or  withheld  from  her  any 
knowledge  of  the  contents  of  either  of  said  mortgages ;  he 
read  them  over  to  Sledge  and  his  wife ;  that  the  first  mort- 
gage (1888)  was  read  over  in  his  store  to  Sledge  and  his 
wife,  the  defendant,  at  Mountain  View,  in  the  presence  of 
C.  N.  Riggan,  and  that  Robert  Wemyse  was  sitting  in  the 
store  a  short  distance  off;  that  Sledge  and  his  wife  had 
come  in  a  buggy  together  and  that  after  he  read  the  mort- 
gage over  to  Sledge  and  his  wife  he  gave  it  to  Mr.  Sledge 
and  that  he  (Sledge)  and  his  wife  got  in  their  buggy,  saying 
they  were  on  their  way  down  to  Halifax  and  would  stop  at 
Grove  Hill  on  their  way  and  execute  the  same  before  H.  T. 
Edgerton,  a  J.  P.;  and  said  Wemyse  said  that  he  was  going 
over  to  Grove  Hill,  he  would  bring  said  mortgage  back  ; 
Riggan  further  testified  that  he  did  not  say  to  witness 
Brown  that  he  (Riggan)  did  not  want  Mrs.  Stallings  to 
know  about  the  mortgage;  said  Riggan  further  testified  that 
the  mortgage  of  1890  was  read  over  by  him  to  Sledge  and 
his  wife  at  his  store  at  Mountain  View;  that  Mr.  and  Mrs. 
Sledge  came  over  and  talked  over  the  matter  before  signing 
it,  and  she  said  she  was  willing  to  sign  the  second  mortgage 
(1890)  if  I  would  release  the  mortgage  which  I  had  on 
their  chattels,  her  husband  saying  that  if  I  would  not 
release  the  mortgage  on  the  chattels,  he  would  not  have 
anything  to  mortgage  to  get  supplies  that  year,  and  that  he 
(said  Riggan)  thereupon  agreed  to  do  so,  and  gave  them  the 
1890  mortgage  to  carry  before  Ballard,  J.  P.,  to  execute^ 
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and  a  few  days  thereafter  Sledge  met  me  in  Warrenton  and 
gave  me  the  mortgage  duly  executed  and  proven,  and  I  can- 
celled the  chattel  mortgage  I  had  on  their  property.  They 
did  not  sign  the  second  mortgage  in  my  presence,  but  car- 
ried it  before  Ballard,  the  J.  P. 

C  N.  Riggan  testified  as  follows:  I  was  in  the  store  of 
J.  W.  Riggan  when  Sledge  and  wife  came  to  execute  the 
first  (or  1888)  mortgage.  They  came  in  buggy  together. 
Both  got  out  and  went  into  store.  I  heard  my  father,  J.  W. 
Riggan,  read  the  note  and  mortgage  over  to  Sledge  and 
wife  and  explain  the  same  to  them.  Robert  Wemyse  was 
in  the  store  at  same  time.  Mr.  Sledge  took  the  mortgage 
and  he  and  his  wife  got  in  the  buggy  and  drove  off  to 
Grove  Hill  to  execute  the  same  before  H.  T.  Edgerton,  the 
J.  P. 

The  Justice  who  took  the  private  examination  testified 
that  he  told  the  husband  in  presence  of  his  wife,  the  defen- 
dant, that  it  was  dangerous  to  give  a  mortgage ;  that  the 
land  would  be  sold  if  he  did  not  mind,  and  that  the  husband 
responded  that  he  was  careful,  and  would  sell  or  had  sold 
some  Halifax  land  with  which  to  pay  off  the  mortgage. 

At  the  close  of  the  testimony  and  in  apt  time,  the  defen- 
dant asked  for  the  instruction  which  is  set  out  in  the  opin- 
ion of  Associate  Justice  Clark  and  which  was  refused. 

The  Court  then  instructed  the  jury  that  from  the  admis- 
sion in  the  pleadings  and  the  whole  evidence,  if  believed 
by  the  jury,  the  plaintiff  was  entitled  to  have  the  first  issue 
answered  "Yes."  Under  the  Court's  instruction,  the  jury 
so  answered.  The  second  issue,  by  consent,  was  answered 
"Sixpence." 

The  issues  to  which  the  above  responses  were  made  (the 
issues  were  submitted  to  the  jury  by  consent),  were  as  fol- 
lows, towit :  •  (1)  Is  the  plaintiff  the  owner  in  fee  and 
entitled  to  the  immediate  posession  of  the  land  in  contro- 
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versy  ?  (2)  What  damages  is  the  plaintiff  entitled  to 
recover  ?  The  defendant  excepted  in  apt  time  to  the 
instruction  of  the  Court  to  so  answer  said  issues.  Motion  by 
defendant  for  new  trial  overruled.  Judgment  for  plaintiff. 
Appeal  by  defendant.  The  defendant  asked  no  written 
instructions  except  those  above  referred  to. 

Mr.  C,  A.  Cook,  for  plaintiff. 

Mr.  M.  If.  Palmer,  for  defendant  (appellant). 

Clark,  J. :  The  appellant  avers  in  his  affidavit  an 
omission  of  the  trial  Judge  to  include  in  the  case  settled 
by  him  certain  evidence  deemed  material  by  appellant  and 
further  his  belief  that  His  Honor  will  make  the  correction 
if  given  an  opportunity. 

It  has  been  repeatedly  held  by  this  Court  that  the  appli- 
cation is  insufficient  unless  it  also  sets  out  the  ground  of 
such  belief  that  the  Court  may  judge  of  its  reasonableness. 
Porter  v.  Railroad,  97  K.  C,  63;  Lowe  v.  Elliott,  107  K. 
C.J  718,  and  other  cases  cited  in  Clark's  Code  (2nd  Ed.) 
549.  It  is  usual  to  append  the  Judge's  letter  to  that  effect 
to  the  affidavit  that  the  Court  may  pass  upon  it.  It  must 
also  appear  that  tlie  omission  complained  of  was  made  by 
mistake  or  inadvertence.  Bank  \.  Bridyers,  114  N.  C, 
107 ;  State  v.  Sloan,  97  N.  C,  107. 

Nor  is  a  suggestion  of  this  kind  sufficient  to  sustain  a 
motion  for  a  continuance  in  order  that  the  Judge  may  be 
applied  to  for  such  letter.  The  appeal  has  already  been 
docketed  several  days  and  there  has  certainly  been  ample 
time  since  the  "case  settled"  was  accessible  to  appellant  in 
which  to  apply  to  His  Honor  for  such  statement  in  writing. 
Vlyilantihus,  non  dormientilnis  leges  sjibve/iiifnt. 

The  defendant  requested  the  Judge  to  charge  that  if  she 
was  ignorant  of  the  contents  of  the  two  mortgages  and  was 
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induced  to  sign  the  same  by  the  fraud  and  deceit  practiced 
on  her  by  her  husband  then  said  mortgages  are  void  and 
plaintiff  cannot  recover  possession  of  the  land.  This 
omits  any  reference  to  the  participation  in  or  knowledge  of 
such  alleged  frftud  and  deceit  on  the  part  of  the  plaintiff 
and  was  properly  refused.  The  privy  examination  is  prop- 
erly certified.  There  is  no  evidence  tending  to  show  that 
the  plaintiff  participated  in  or  had  notice  of  any  fraud  or 
deceit  practiced  by  the  husband,  if  any  there  was,  but  there 
was  evidence  to  the  contrary  and  also  evidence  that  the 
mortgages  were  read  over  to  defendant  before  being  signed 
by  her.  Indeed,  this  being  a  civil  case,  upon  the  evidence 
His  Honor  might  have  directed  the  jury  to  return  the 
verdict  on  the  first  issue  in  favor  of  the  plaintiff  as  there^ 
was  no  evidence  to  the  contrary.  State  v.  Riley^  113  N. 
C,  648 ;  State  v.  Shule.  32  N.  C,  153.  Aflirmed. 

MoNTGOMBBY,  J.,  having  been  of  counsel,  did  not  sit  on 
the  hearing  of  this  appeal. 


J.  T.  GAY  et  al  v.  WM.  GRANT,  AdminiBtrator,  et  al. 

Referee^ 8  Report — Modification  under  Order  of  Superior 

Court — Exception, 

Where  this  Court  remanded  a  cause  with  an  order  that  the  referee 
modify  his  report  in  certain  particulars  so  as  to  conform  to 
the  rulings  of  this  Court  on  appeal,  the  duties  of  the  referee 
were  simply  those  of  an  accountant  instructed  to  alter  and 
modify  the  account  already  stated  and  not  to  open  the 
account  and  take  additional  testimony,  and  hence  it  was 
not  necessary  for  the  referee  to  give  notice  to  the  parties  of 
the  time  and  place,  when  and  where  he  would  make  the 
corrections  ordered  to  be  made. 
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Mr,  R.  B.  Peebles^  for  plaintiffs  (appellants). 
Messrs.  Thos.  N.  Hill  and  Thos.   W,  Mason^  fordefend- 
ants. 

This  case,  begun  on  the  5th  of  March,  1878,  was  before 
this  Court  at  its  September  Term,  1888,  upon  exceptions 
filed  by  both  plaintiffs  and  defendants  to  the  rulings  of  His 
Honor,  Judge  Shepherd^  made  at  June  Term.  1886,  of 
Northampton  Superior  Court,  and  was  reported  in  101  X. 
C,  206.  The  numerous  exceptions  were  carefully  consid- 
ered by  this  Court,  the  report  corrected,  and  the  account 
stated  in  the  report  in  many  of  its  items  specifically  modi- 
fied and  altered.  The  case  was  remanded  with  the  order 
that  the  account  filed  by  the  referee  be  modified  in  accord- 
ance with  the  opinion  in  the  case. 

At  the  Fall  Term,  1890,  of  Superior  Court  of  North- 
ampton, the  following  order  was  made  in  the  case  by  the 
Judge  presiding :  "  In  this  cause  it  is  referred  to  JR.  O. 
Burton,  Jr.,  the  former  referee,  to  state  the  amount  due  the 
plaintiffs  in  accordance  with  the  judgment  of  Judge  Shep- 
herd^ rendered  as  of  June  Term  of  the  Superior  Court  of 
Northampton  County,  1886,  as  modified  by  the  decisions  of 
the  Supreme  Court,  rendered  on  appeal  from  said  judg- 
ment.    Spier  Whitaker,  J.,  &c." 

To  the  above  judgment  the  plaintiffs  excepted. 

Under  the  said  order  the  referee  made  a  second  report  as 
follows  : 

Second  Report  of  Referee, 

This  cause  having  been  re-committed  to  me  to  correct  the 
judgment  of  Jiidge  Shepherd^  as  directed  by  the  Supreme 
Court,  and  report  the  same,  I  respectfully  submit  tne  fol- 
lowing: 

1.  The  counsel  for  the  plaintiff  contended  that  he  had 
the  right  to  introduce  additional  testimony  as  to  matters 
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prior  to  January   1,  1882,  and   asked   leave   to  do   so.     I 
declined  to  permit  the  same,  and  he  excepted. 

2.  I  file  herewith  a  summary  of  corrections  ordered  by 
the  Court  (Exhibit  No.  1),  aggregating  $6,011.40,  corrected 
account  of  Ida  Martin  (Exhibit  Xo.  2),  and  corrected 
account  of  Mattie  D.  Maddrey  (Exhibit  No.  3). 

3.  I  find  that  Ida  Martin  is  entitled  to  judgment  for 
$1,582.48,  with  interest  on  $1,027.59  from  January  1, 1892, 
and  that  Mattie  D.  Maddrey  is  entitled  to  judgment  for 
$352.82,  with  interest  on  $220.51  from  January  1,  1892. 

4.  The  share  of  Samuel  E.  Long  is  the  same  as  that  of 
Mattie  D.  Maddrey,  to-wit,  $352.82,  with  interest  en 
$220.51  from  January  1,1892;  but  on  the  19th  day  of 
August,  1884,  the  said  Samuel  E.  Long,  in  consideration  of 
$350  paid,  executed  to  the  defendant  W.  J.  Rogers,  as 
administrator  of  J.  M.  S.  Rogers,  deceased,  the  following 
assignment  and  transfer  of  all  his  interests  : 

In  consideration  of  three  hundred  and  fifty  dollars  to  me 
paid  by  W.  J.  Rogers,  as  administrator  of  J.  M.  S.  Rogers, 
deceased,  I  hereby  transfer  and  assign  to  him  all  my  dis- 
tributive share  in  and  to  the  proceeds  of  sale  of  the  real 
estate,  in  and.to  the  personal  property,  and  in  and  to  the 
real  estate  of  Green  Stancell,  deceased,  and  covenant  not 
to  sue  him  further  on  account  of  the  same. 

Given  under  my  hand  and  seal,  this  19th  day  of  August, 
1884.  (Signed)     SAMUEL  E.  LONG.     (Seal.) 

Witness  : 

R.  T.  Stephenson. 

Respectfully  submitted,  December  15,  1891. 

R.  O.  BURTON,  Jr., 

Jieferee. 

To  the  second  report  of  the  referee  the  plaintifis  filed  the 
following  exceptions :  "1.  For  that  no  notice  was  given  to 
them,  or  either  of  them,  or  their  counsel,  of  the  time   and 
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place  of  taking  and  stating  said  account.  Had  an  opportu- 
nfty  been  offered  they  would  have  oeen  aule  to  show  that 
the  following  debts,  not  charged  against  defendants  in  said 
report,  were  actually  collected  by  the  administrators,  to- wit : 
The  notes  against  Sol.  Deloatch,  W.  H.  Deloatch  et  aL^  W. 
J.  Taylor,  Alfred  Hart  et  aL^  Henry  Pruden,  J.  W.  Coker 
and  W.  H.  Garriss,  T.  S.  Taylor  et  aL,  W.  B.  Stubblefield 
(two  notes),  T.  W.  Jordan,  of  extent  of  fifty  dollars,  Mil- 
dred Buxton,  T.  H.  Jordan,  Samuel  Pruden,  W.  J.  Edwards 
and  J.  S.  Rogers,  and  that  many  other  notes  with  which 
defendants  were  charged  by  the  judgment  of  Shepherd^ 
Judge^  and  with  which  they  were  not  charged,  according  to 
the  exceptions  sustained  by  the  Supreme  Court,  could  have 
been  collected  by  ordinary  diligence  on  the  part  of  the 
administrators. 

2.  For  that,  according  to  the  judgment  of  the  Probate 
Court,  the  following  plaintiflfs  were  entitled  to  recover  the 
following  sums,  none  of  which  were  allowed  them  in  the 
said  report  filed  December  20,  1891,  to-wit :  Margaret  A. 
Gay  and  husband,  one- thirteenth  of  the  indebtedness  of 
S.  T.  Stancell  to  his  testator,  $264.91,  with  interest  from 
January  1,  1892,  less  $71.13,  with  interest  fiom  May  1, 
1874;  Adelia  Gay  and 'husband,  $584.43-f  $264.91,  with 
interest  on  $584.43  from  May  1,  1874,  and  on  $264.91 
from  January  1, 1882,  less  $335.37,  with  interest  from  Jan- 
uary 1,  1882 ;  Mary  E.  Gay  and  husband,  $64.87,  with 
interest  from  May  1,  1874,  +$264.91,  with  interests  from 
January  1,  1882;  Alice  P.  Stephenson  and  husband, 
$264.91,  with  interest  from  January  1,  1882,  less  $29.15,. 
with  interest  from  May  1,  1874;  B.  D.  Stancell,  $107.04, 
with  interest  from  May  1,  1874,  +$152.20,  with  interest 
from  May  1,  1874;  Rosa  Gay  and  husband,  W.  Y.  Gay, 
$639.01  +  $152.20,  with  interest  on  both  from  May  1, 1874, 
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less  $330  paid  December  1,  1879,  and  $240..50  paid  Decem- 
ber 1,  1880. 

3.  For  that  the  referee  failed  to  state  what  was  due  Rosa 
Gav  and  husband.  She,  being  a  minor  at  time  the  suit  in 
1871  was  commenced,  was  entitled  to  the  same  as  Ida  Mar- 
tin, to-wit,  $1,582.48,  less  the  difference  in  payments  to  her 
appearing  from  Account  "  B." 

AVherefore,  plaintiffs  ask  that  said  report  be  set  aside, 
and  they  have  an  opportunity  of  offering  evidence  before 
said  referee  to  show  that  the  bonds  and  notes  referred  to 
in  these  exceptions  were  collected,  or  could  have  been  col- 
lected. 

At  April  Term,  1892,  of  said  Northampton  Court,  the 
following  order  was  made  by  the  Judge  presiding  :  "It  is 
ordered  that  the  referee  Burton  report  further  to  the  Court 
a*  to  whether  plaintiffs  had  any  notice  of  the  last  hearing 
when  the  report  was  corrected  in  accordance  with  the 
decision  of  the  Supreme  Court ;  also,  whether  on  said  last 
rehearing  the  plaintiff  offered  any  evidence,  and  what  it 
was.'' 

(Signed)  Ct.  H.  Brown,  Jr., 

Judge ^  itc. 

In  obedience  to  which,  the  referee  made  a  third  report, 
the  following  part  of  which  only  js  essential  to  the  hearing 
of  the  case  before  us  : 
Third  Repcrrt  of  Referee. 
To  the  Honorahle  John  Gray  Bynum^  Judge  Presiding : 

In  obedience  to  the  order  of  His  Honor,  Judge  Broicn^ 
at  April  Term,  1892,  I  beg  leave  to  report : 

That  I  gave  no  notice  to  any  one  of  the  time  and  place  of 
stating  the  account,  when  re-committed  to  me. 

My  construction  of  the  order  was  that  I  had  only  to  take 

the  old  account  as  modified  by  Judge  Shepherd  as  a  basis, 

and  do  merely  the  work  of  making  it  conform  to  the  decis- 
116—7 
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ion  of  the  Supreme  Court.  Capt.  R.  B.  Peebles,  counsel 
for  the  plaintiifs,  told  me  that  he  had  evidence  to  offer, 
which  antedated  the  first  statement  of  the  account  by  me, 
to-wit,  January  1,  1882.  He  contended  that  the  matter 
stood  as  if  a  new  trial  had  been  granted,  and  wanted  to 
offer  evidence.  I  told  him  I  had  no  power  to  take  new 
evidence  as  to  the  status  of  the  account,  and  should  hear  no 
evidence  of  matters  covered  by  the  statement;  but  that 
I  would  give  him  the  benefit  of  the  offer,  exclude  it,  and 
allow  him  an  exception ;  that  I  saw  no  need  of  any  offer  of 
specified  testimony,  but  if  he  desired  to  write  out  what  he 
wished  to  prove,  I  would  reject  it  for  want  of  power  to  hear 
it,  and  give  him  an  exception.  There  was  considerable 
delay  before  I  acted,  and  no  specific  offer  was  ever  made. 

At  August  Term,  1893,  of  said  Court,  the  following  judg- 
ment was  entered  up  by  the  Judge  presiding : 

This  cause  coming  on  to  be  heard,  at  this  term  of  said 
Court,  upon  the  report  of  R.  O.  Burton,  referee,  ascertain- 
ing the  amount  of  the  judgment  to  which  the  plaintiffs 
hereinafter  named  are  entitled,  in  accordance  with  the 
judgment  of  Shepherd^  Judge^  heretofore  rendered  in  this 
Court,  as  modified  by  the  decision  of  the  Supreme  Court ; 
and  said  report  appearing  to  the  Court  to  be  in  conformity 
to  said  decision,  it  is  now  considered  and  adjudged  by  the 
Court  that  the  exceptions  of  plaintiffs  to  said  report  are 
overruled,  and  the  said  report  is  hereby  confirmed.  It  is 
further  adjudged  that  the  plaintiff  Ida  Martin  do  recover 
of  the  defendant  William  Grant,  as  administrator  with  the 
will  annexed  of  Edmund  Jacobs,  and  of  the  defendant  W. 
J.  Rogers,  as  administrator  of  J.  M.  S.  Rogers,  the  sum  of 
$1,582.48,  with  interest  on  the  sum  of  $1,027.59  from  the 
1st  day  of  January,  1892,  till  paid.  It  is  further  adjudged 
that  plaintift' Mattie  D.  B.  Maddrey  recover  of  said  defend- 
ants, as  administrators  aforesaid,  the  sum  of  $352.82,  with 
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interest  on  the  sum  of  $220.51  from  the  1st  day  of  January, 
1892,  till  paid.  It  is  further  adjudged  that  the  plaintiff 
Samuel  E.  Long,  to  the  use  of  W.  J.  Rogers,  assignee, 
recover  of  the  said  defendants,  as  administrators  aforesaid, 
the  sum  of  $352.82,  with  interest  on  the  sum  of  $220.51 
from  the  1st  day  of  January,  1892,  till  paid.  It  is  further 
adjudged  that  the  plaintiffs  Ida  Martin,  Mattie  D.  B.  Mad- 
drey  and  Samuel  E.  Long  recover  of  the  said  defendants,  as 
administrators  as  aforesaid,  their  costs  incurred  herein, 
to-wit,  two-thirteenths  of  the  costs  of  the  action,  to  be  taxed 
by  the  Clerk.  It  is  further  considered  and  adjudged  that 
the  other  plaintiffs  to  this  action  take  nothing  by  their  said 
action,  and  that  they  and  their  sureties  to  the  prosecution 
bond  pay  the  residue  of  the  costs  of  this  action,  to  be  taxed 
by  the  Clerk,  and  it  is  so  adjudged. 

JNO.  GRAY  BYNUM, 

Judge  Presidiiig. 

From  this  judgment  the  plaintiffs  appealed  to  this  Court 
and  assigned  as  errors  the  following : 

1.  The  overruling  of  each  of  the  exceptions  to  the  report 
of  said  referee,  which  purports  to  modify  and  conform  the 
said  referee's  former  reports  to  the  rulings  and  judgment 
of  the  Supreme  Court  in  this  action,  which  said  exceptions 
and  reports  appear  of  record,  and  will  be  sent  up  as  a  part 
of  said  record  and  case  on  appeal. 

2.  For  that  the  plaintiffs  offered  evidence  before  said 
referee  tending  to  show  that  the  claims  due  Green  Stan- 
cell's  estate,  mentioned  in  plaintiff's  said  exceptions,  were 
actually  collected  by  his  administrators,  the  said  L.  D. 
Gay  and  S.  T.  Stancell,  prior  to  the  original  hearing  of 
the  cause  by  said  referee,  and  said^  referee  refused  to  hear 
and  consider  such  evidence.  Said  evidence  could  have 
been  procured  and  used  before  the  referee  on  the  original 
hearing. 
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3.  For  that  the  judgment  of  Judge  Whitaker^  rendered 
at  Fall  Term,  1890,  was  erroneous,  and  not  authorized  by 
the  judgment  and  rulings  of  the  Supreme  Court. 

Montgomery,  J.  (after  stating  the  facts) :  There  was  no 
error  in  His  Honor's  overruling  each  and  every  one  of  the 
plaintiff's  exceptions  to  the  reformed  report  (2nd)  of  the 
referee.  As  to  the  first  exception,  it  was  not  necessary  for 
the  referee  to  have  given  any  notice  to  any  party  to  the  suit 
as  to  when  or  where  he  intended  to  make  the  corrections 
which  this  Court  had  instructed  him  to  make,  at  its  Sep- 
tember Term,  1888.  The  account  was  not  opened  for  the 
taking  of  additional  testimony.  As  to  the  second  exception 
to  the  re})ort  of  the  referee,  it  is  only  necessary  to  sav  that 
the  plaintiffs  made  no  demand  for  any  such  sums  as  those 
therein  set  forth  in  their  complaint  or  replication,  nor  did 
they  offer  any  proof  claiming  them.  They  ignored  the 
said  judgment,  and  sought  and  had  an  account  of  the  ad- 
ministration from  the  beginning.  Besides,  it  appears  from 
the  records  in  the  case.  Judge  Shepherd\'i  judgment  of  June, 
1880,  and  affirmed  by  this  Court  at  its  September  Term, 
1888  (Gay  v.  Grant,  101  N.  C,  206),  tliat  these  sums  were 
not  due.  As  to  the  third  exception  to  the  referee's  report, 
it  is  nowhere  to  be  met  with  in  tlie  pleadings  or  evidence. 
It  must  have  got  into  the  exceptions  through  mistake.  No 
mention  of  it  was  made  by  plaintiff's  attorney  in  his  argu- 
ment before  this  Court. 

After  a  comparison  of  the  first  report  of  the  referee  with 
that  of  the  second  or  reformed  one,  it  is  apparent  that  the 
referee  has  made  the  corrections  which  he  was  instructed 
to  make  by  this  Court,  and  that  it  is  in  all  respects  proper 
and  in  conformity  with^  the  ruling  of  this  Court,  in  this 
case  reported  in  101  N.  C.,206.  The  second  assignment  of 
error  is  without  force.     The  case   was  remanded  by  this 
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Court  at  its  September  Term,  1888,  with  an  order  that  the 
referee  be  instructed  to  modify  the  account  which  he  had 
filed  with  his  report,  in  accordance  with  the  opinion  of  this 
Court.  No  additional  testimony  was  asked  to  be  taken  by 
the  plaintiffs  and  none  ordered  by  the  Court.  The  duties 
imposed  upon  the  referee  were  simply  those  of  an  account- 
ant instructed  to  alter  and  modify,  in  certain  stated  par- 
ticulars, an  account  already  stated,  and  to  make  it  conform 
to  the  rulings  of  this  Court  in  certain  specified  items.  It 
was  in  no  sense  a  new  trial  of  the  whole  matter,  and  the 
referee  properly  rejected  the  offer  to  take  other  testimony. 
It  is  to  be  observed  that  if  the  matters,  which  the  plaint- 
iffs complain  they  were  not  allowed  to  make  proof  of,  were 
material  and  pertinent,  they  have  themselves  to  blame  for 
not  putting  them  in  evidence  in  the  original  taking  of  proof 
by  the  referee,  because  the  plaintiffs  admit  that  "said  evi- 
dence could  have  been  procured  and  used  before  the  referee 
on  the  original  hearing."  The  third  assignment  of  error 
is  not  sustained.  We  think  the  judgment  of  His  Honor, 
Judge  Whitalcer^  was  correct,  and  in  conformity  to  the  ruling 
of  this  Court,  made  at  its  September  Term,  1888,  in  this 
case.  There  is  no  error  in  the  judgment  of  the  court  below 
and  the  same  is  affirmed. 

Affirmed. 
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ISAAC  H.  SMITH  v.  EASTERN  BUILDING  AND  LOAN  ASSO- 
CIATION OF  SYRACUSE. 

Action  for  Breach  of  Contract — Pleading  and  Proof — 

Variance, 

1.  A  recovery  cannot  be  had  on  the  allegation  of  one  cause  of 

action  and  the  proof  of  another  for  the  reason  that  the 
defendant,  however  diligent,  cannot  prepare  his  defence  to 
meet  surprises. 

2.  Plaintiff  brought  action  on  a  contract  whereby  he  agreed  to 

act  as  agent  of  a  building  and  loan  association  and  to  pay 
his  own  expenses,  in  consideration  of  being  paid  coniiais- 
sions  for  stock  sold  by  him  with  renewal  interest  in  monthly 
installments,  alleging  certain  amounts  to  be  due  him  on 
each,  and  alleged  a  wrongful  repudiation  of  the  contract  by 
defendant  The  defendant  pleaded  payment  of  the  amounts 
earned  on  the  renewal  interest,  and  on  the  trial  plaintiff 
abandoned  his  claim  as  to  the  commissions  and  as  to  the 
breach  of  contract:  Held^  that  plaintiff  cannot  recover  the 
expenses  incurred  by  him  in  behalf  of  defendant  in  render- 
ing the  services  under  the  contract,  that  cause  of  action  not 
having  been  pleaded. 

CivjL  ACTION,  tried  before  Brown^  J.^  and  a  jury,  at 
Fall  Term,  1894,  of  Craven  Superior  Court,  after  excep- 
tions by  both  parties  to  tlie  rei)ort  of  referees  (to  whom  the 
aetion  had  been  sent  under  The  Code)  and  a  demand  by 
the  defendant  for  a  inrv  trial. 

The  complaint  was  as  follows  (omittinor  the  second  clause 
of  action  which  was  abandoned) : 

"  T.  That  the  defendant  is  a  corporation  duly  incor- 
porated under  the  laws  of  the  State  of  New  York,  as  plain- 
tiflf  is  informed  and  believes. 

*'II.  That  on  the  28rd  dav  of  December,  189..,  the  defend- 
ant  entered  into  a  contract  with  the  plaintiff',  a  copy  of 
which  is  hereto  attached  and  made  a  part  hereof,  marked 
"A." 
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"III.  That  the  plaintiff  fully  performed  said  contract  upon 
his  part. 

"IV.  That  subsequently  the  defendant  agreed  with  the 
plaintiff  to  pay  the  plaintiff  the  whole  of  the  membership 
fee,  to-wit:  One  dollar  per  share  on  installment  stock 
instead  of  95  per  cent,  thereof,  as  specified  in  said  contract. 

Said  agreement  is  contained  in  a  letter  dated  the day 

of. - ,  a  copy  of  which  is  hereto 

attached,  marked  "B."' 

"V.  That  under  said  agreement  and  contract  the  plaintiff 
sold  tw^enty-five  thousand  four  hundred  and  ninety-nine 
shares  of  installment  stock  and  collected  the  membership 
fee  thereon. 

"VI.  That  the  defendant  without  cause  and  in  violation 
ol  said  contract,  refused  to  issue  said  stock  so  sold  by  the 
plaintiff,  whereby  the  plaintiff  lost  the  membership  fee  on 
said  stock,  which  amounted  to  the  sum  of  twenty-five  thou- 
sand four  hundred  and  ninety-nine  dollars. 

"VII.  That  from  the  date  of  said  contract  until  the  com- 
mencement of  this  action,  a  period  of  fourteen  months,  the 
defendant  received  monthly  installments  on  about  fifteen 
hundred  shares  of  stock  which  had  been  sold  by  the  plain- 
tiff for  the  defendant  in  the  States  of  North  Carolina  and 

■ 

Alabama. 

"VIIL  That  under  said  contract  defendant  agreed  to  pay 
the  plaintiff  the  sum  of  one  and  one-half  cents  per  share  on 
all  monthly  installments  of  said  stock,  which  amounted  to 
the  sum  of  three  hundred  and  fifteen  dollars  during  said 
period. 

"IX,  That  the  sums  hereinbefore  specified,  though  due 
and  demanded  by  the  plaintiff,  have  not  been  paid  by  the 
defendant. 

"X.  That  the  defendant,  as  an  inducement  to  the  ))laintiff 
to  greater  activity  in  the  interest  of  the  defendant,  agreed 
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to  continue  said  renewal  interest  of  one  and  one-half  cents 
per  share  on  all  monthly  installments  of  stock  until  the 
maturity  of  said  stock,  to- wit :  Seventy-eight  months  from 
its  issue. 

''XI.  That  the  defendant  has  unlawfully  repudiated  its 
said  contract  with  the  plaintiif ;  whereby  the  plaintiff  has 
been  damaged  by  the  loss  of  the  renewal  interest  aforesaid 
on  about  fifteen  hundred  shares  of  installment  stock  for  the 
period  of  sixty-four  months  subsequent  to  the  commence- 
ment of  this  action,  amounting  to  the  sum  of  fourteen  hun- 
dred and  forty  dollars,  and  on  twenty-five  thousand  four 
hundred  and  ninety-nine  shares  for  the  period  of  seventy- 
eight  months,  amounting  to  twenty-nine  thousand  eight 
hundred  and  thirty-three  44:-100  dollars,  the  two  said 
amounts  aggregating  $31,273.44." 

For  a  second  cause  of  action  the  plaintiff  alleges  : 

''I.  That  prior  to  the  1st  day  of  September,  1891,  the 
defendant  agreed  to  pay  to  every  State  and  district  agent 
representing  it  the  sum  of  one  hundred  dollars  for  every 
2,000  shares  of  stock  in  good  standing  in  his  territory  on 
the  1st  day  of  September,  1891. 

"II.  That  on  the  said  1st  day  of  September,  1891,  the 
plaintiff,  who  w^as  then  a  State  agent -of  the  defendant,  had 
more  than  two  thousand  shares  of  stock  in  good  standing 
in  his  territory. 

"III.  That  the  said  sum  of  one  hundred  dollars,  though 
due  and  demanded  by  the  plaintiff,  has  not  been  paid. 

"Wherefore,  the  plaintiff  demands  judgment,  for  the  sum 
of  fifty-six  thousand  eight  hundred  and  seventy-two  44-100 
dollars  damages  and  for  costs." 

The  contract  referred  to  in  the  complaint  was  as  follows: 

"This  agreement  between  the  Eastern  Building  and 
Loan  Association  of  Syracuse,  New  York,  an  incorporated 
Company  under  the  laws  of  New   York,   represented   by 
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John  J.  W.  Reynolds,  its  Secretary  and  general  manager, 
having  authority  to  contract  as  herein  stipulated,  as  party 
of  the  first  part  and  Isaac  H.  Smith,  of  Xew  Berne,  N.  C, 
party  of  the  second  part,  witnesseth,  as  follows,  viz : 

*'The  said  Eastern  Building  and  Loan  Association  of 
Syracuse,  N.  Y.,  being  desirous  of  extending  its  business 
over  the  State  of  North  Carolina,  hereby  appoints  the  said 
I>aac  H.  Smith,  party  of  the  second  part,  as  their  agent  in 
the  State  of  North  Carolina,  to  carry  into  effect  its  pur- 
poses and  to  extend  its  business  in  said  State,  with  his 
central  and  principal  oifice  at  the  city  of  New  Berne,  N.  C, 
under  and  by  virtue  of  the  powers  granted  to  him,  as  fol- 
lows : — To  visit,  build  and  re-organize,  when  necessary,  all 
the  local  boards  located  within  the  said  territory,  and  to 
ej^tablish  '  other  local  boards  at  other  points  throughout 
the  State  under  the  laws,  rules  and  regulations  of  said 
Company,  and  for  that  purpose,  also,  to  put  such  agents 
and  agencies  in  the  field  and  into  eff*ect  as  promises  the 
best  results  not  inconsistent  with  the  rules  of  said  Com- 
pany, calculated  to  increase  and  extend  the  business  of 
said  corporation  in  said  State,  either  by  district  agencies  or 
boards,  or  other  means,  so  that  a  strict  and  accurate 
account  of  said  business  may  be  had  and  kept  at  his  said 
central  oflBce  and  at  the  said  district  agencies  and  local 
board,  open  at  all  times  to  the  inspection,  revision  and 
control  of  said  corporation  as  their  interest  in  managing 
their  general  business  at  Syracuse,  N.  Y.,  may  demand  or 
require. 

''Second.  To  organize  local  boards  all  over  the  balance 
of  the  territory  as  soon  as  practicable  and  possible  and  as 
the  interest  of  both  parties  may  seem  to  demand. 

"Third.  To  place  in  the  field  canvassing  and  district 
agents  and  managers  as  fast  as  the  same  can  be  prudently 
done. 
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"  Fourth.  To  assist  in  making  and  supervising  loans,  and 
selling  shares  of  stock. 

"  Fifth.  To  do  and  perform  such  general  duties  as  will 
seem  to  be  required  to  build  up,  strengthen  and  extend  the 
business  of  said  Association  in  said  State  always  under  such 
general  or  specific  directions  as  said  corporation  may  law- 
fully and  reasonably  adopt  to  extend  its  business. 

"  Sixth.  To  give  bond  with  good  and  sufficient  security  of 
not  less  than  three  thousand  dollars  ($3,000),  at  any  time 
to  be  increased  as  the  demands  of  the  business  may  require 
in  the  judgment  of  said  first  party. 

"  Seventh.  It  is  further  expressly  agreed  that  in  addition 
to  the  territory  above  named,  the  said  second  party  shall 
act  as  special  agent  for  the  procurement  of  business  among 
the  colored  people  only,  in  such  towns  and  places  within 
the  State  of  Alabama  as  may  be  designated  from  time  to 
time  by  said  first  party,  and  to  exercise  the  same  supervis- 
ion over  the  business  and  agents  so  procured  in  said  terri- 
tory as  in  the  State  of  North  Carolina. 

"  In  consideration  for  said  duties  performed  or  caused  to 
be  performed  by  said  second  party  at  his  own  costs  and 
expense,  the  first  party  hereby  agrees  to  pay  said  second 
party  for  such  services  the  following  sums  and  commissions, 
to- wit :  Two  dollars  per  share  on  all  paid  up  stock  or  fully 
paid  certificates,  procured  by  or  through  him  in  said  terri- 
tory, 95  per  cent,  of  the  membership  fee  on  all  installment 
stock,  together  with  a  renewal  interest  of  one  and  one-half 
cents  (IJ)  per  share  on  all  monthly  installments  on  stock 
within  said  State  and  special  territory  of  Alabama. 

"  It  is  expressly  agreed  and  understood,  however,  that  the 
said  second  party  shall  continue  to  receive  and  compile 
reports  and  remit  all  snich  monthly  payments  of  the  several 
local  boards  in  his  territory  excepting  from  such  local 
boards  as  said  first  party  shall  notify  from  time  to  time  to 
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remit  to  the  home  office,  but  in  all  cases  the  said  party  is 
to  allow  a  collection  fee  to  the  local  collectors  of  the  said 
local  boards  of  i  of  one  cent  per  share  per  month.  The 
said  second  partj  agrees  to  devote  his  entire  time,  talent 
and  energies  to  the  upbuilding  of  the  business  within  the 
said  territory,  and  in  consideration  thereof  the  said  first 
party  agrees  that  before  establishing  any  agent  or  agencies 
for  the  procurement  of  colored  business  in  Alabama  it  will 
consult  the  said  second  party. 

"  Signed  and  acknowledged  in  duplicate  by  the  respective 
parties  at  Syracuse,  N.  Y.,  on  this  23rd  day  of  December, 
A.  D.  1891.  " 

The  issues  submitted  to  the  jury  and  the  responses  thereto 
were  as  follows : 

"1.  Has  the  $315  referred  to  in  section  8  of  the  com- 
plaint, been  paid  by  defendant  ?     Answer  :  No. 

"2.  Did  the  defendant  unlawfully  repudiate  the  said  con- 
tract as  alleged  in  section  11  of  complaint  ?     Answer  :  No. 

"3.  If  so,  what  damage  is  plaintiff  entitled  to  recover  ? 
Answer  :   Notliing." 

It  was  admitted  that  the  contract  set  up  in  section  2  of 
complaint  was  duly  executed  by  plaintiff  and  defendant, 
and  that  a  true  copy  of  the  paper-writing  is  attached  to  the 
complaint. 

It  was  admitted  that  defendant  terminated  said  contract 
and  discharged  the  plaintiff  as  its  agent  on  November  3rd, 
1892. 

The  plaintiff's  counsel  abandoned  the  claims  and  rewards 
set  out  in  sections  5  and  6  of  complaint  and  says  the  plain- 
tiff claims  nothing  on  that  account. 

The  defendant  admits  that  there  was  due  the  plaintiff  the 
sum  of  $315  on  account  of  the  monthly  installments 
referred  to  in  sections  7  and  8  of  complaint,  but  says  that 
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said  sum  has  been  fully  paid  before  commencement  of  this 
action. 

The  plaintiff* also  abandoned  all  claim  for  the  item  of  1500 
shares  of  installment  stock  for  period  of  64  months  subse- 
quent to  the  commencement  of  this  action,  amounting  to 
the  sum  of  $1,440  as  set  up  in  section  11  of  complaint,  and 
plaintiff*  also  abandoned  the  claim  for  25,499  shares  for  the 
period  of  78  months  amounting  to  $29,833.44  as  set  out  in 
section  11  of  complaint. 

Isaac  H.  Smith's  testimony  was  read  to  jury  in  his  own 
behalf.  In  the  written  examination  of  this  witness 
appeared  this  language, 

"  Froni  December,  1891,  to  December,  1S92,  I  spent  five 
thousand  dollars  out  of  my  own  pocket  in  and  about  work 
for  the  Association." 

The  defendant's  counsel  in  apt  time  objected  to  this  evi- 
dence upon  following  grounds: 

Ist.  Because  it  is  not  responsive  or  pertinent  to  any  alle- 
gation of  the  complaint. 

2nd.  Because  in  section  11  of  the  complaint  the  plaintiflT 
has  clearly  stated  the  alleged  repudiation  of  the  contract 
and  exj)res8ed  in  clear  language  the  sources  of  his  damage 
on  account  of  the  two  items  of  stock  set  out  in  section  11 
of  complaint,  and  that  upon  the  principle  of  exjyi'efinio 
nnius^  cvchtmo  alteriiis^  it  must  be  taken  that  those  were 
the  only  damages  sustained,  and  to  allow  others  would  take 
defendant  by  sui  prise. 

The  Court  held  the  objections  well  taken,  for  the  reasons 
given  and  for  the  further  reason  that  the  statement  is 
entirely  too  general  and  also  because  the  contract  set  out 
in  complaint  requires  plaintiff^  to  pay  his  own  expenses  and 
nowhere  authorizes  the  plaintiff'  to  spend  $5,000  out  of 
his  own  pocket  for  defendant,  or  any  other  sum,  and 
excluded  the  evidence  and  plaintiff' duly  excepted. 
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The  plaintiiF  offered  no  other  evidence,  except  the  writ- 
ten testimony  taken  down  by  the  referees,  and  closed  his 
case  in  chiet*. 

At  the  close  of  plaintiff's  case  the  .Court  announced  : 

1st.  That  upon  the  evidence  offered  the  jury  would  be 
instructed  to  answer  the  2nd  issue  "Xo,"  as  there  was  no  evi- 
dence that  the  defendant  had  unlawfully  repudiated  the 
contract  of  agency;  that  while  defendant  had  terminated 
the  agency  and  discharged  plaintiff  on  November  3,  1892, 
such  discharge  was  not  unlawful. 

2nd.  That  whether  such  termination  was  lawful  or  wrong- 
ful and  unlawful,  there  was  no  sufficient  evidence  of 
damage  and  that  the  jury  would  be  directed  to  answer  3rd 
issue  "  Nothing,"  the  plaintiff  having  abandoned  the  two 
specific  items  of  damages  set  out  in  section  11  of  com- 
plaint.   « 

3rd.  That  the  only  issue  open  to  be  contested  before  the 
jury  is  the  1st  issue. 

To  these  rulings  of  the  Court  as  above  set  out  tlie  plain- 
tift'duly  excepted. 

There  was  a  verdict  for  plaintiff  on  let  issue. 

Motion  for  new  trial  for  error,  of  the  Court  in  res])ect  to 
the  other  issues  refused.  There  was  judgment  for  plaintiff 
on  first  issue  and  plaintiff  appealed. 

Mr.   W.  W,  Clark^  for  plaintiff  (appellant). 

JfessTJi.  M.  De  W.  Stevenso^i  and  W.  S.  Pearson^  for 
defendant. 

Avery,  J.:  It  is  a  well  settled  legal  principle,  repeat- 
edly recognized  by  this  Court,  that  a  recovery  cannot  be 
had  upon  proof  without  corresponding  allegations.  Mc- 
Liiurin  v.  Cronhj^  90  X.  C,  50  ;  Ahernathy  v.  Seagle^  98 
N.  C,  553 ;  Greer  v.  Herren,  99  N.  C,  492.  The  plaintiff 
in  the  progress  of  the  trial  abandoned  his  second  cause  of 
action  entirely,  as  well  as  that  founded  on  the  breach  of 
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contract  alleged  in  section  5  and  6,  and  the  repudiation  of 
it  declared  upon  in  the  11th  section  of  his  first  cause  of 
action,  while  the  defendant  conceded  the  justice  of  the 
demand  embodied  in  section  7  and  8,  but  pleaded  and 
offered  evidence  to  prove  payment  in  full  of  that  claim. 
After  erasing  all  that  is  no  longer  insisted  upon,  there  is  no 
other  allegation  upon  which  a  recovery  can  be  asked,  unless 
it  be  in  the  general  averment  contained  in  the  third  section 
of  the  complaint,  construed  in  connection  with  the  contract, 
a  copy  of  which  was  filed  as  an  exhibit.  After  abandoning 
the  claims  of  two  dollars  per  share  on  paid-up  stock  and  of 
96  per  cent,  on  membership  fees,  and  after  his  demand  of 
li  per  cent,  on  monthly  installments  paid  upon  stock  had 
been  admitted,  the  plaintiff  was  allowed  to  testify,  the 
defendant  objecting,  that  "from  December,  1891,  to  Decem- 
ber, 1892,"  he  had  "spent  $5,000  out  of  his  own  pocket,  in 
and  about  work  for  the  Association." 

Was  he  entitled  to  recover  back  from  the  defendant  any 
part  or  all  the  money  expended,  as  designated  by  him,  in 
the  face  of  the  fact  that  the  two  demands  abandoned  and 
that  conceded  to  him  in  the  answer,  were  by  express  stipu- 
lations of  the  contract  to  be  paid,  if  at  all,  in  consideration 
of  duties  performed,  or  caused  to  be  performed  by  said  sec- 
ond party,  at  his  ow7i  cost  or  expense?  If  it  were  possible 
to  maintain  an  action  founded  upon  the  alleged  expenditure 
in  the  conduct  of  the  business,  because  in  furtherance  of 
the  purposes  in  contemplation  of  the  parties  in  entering 
into  the  written  agreement,  the  defendant  would  be  entitled 
to  a  more  definite  understanding  of  what  he  proposed  to 
prove,  than  can  be  gathered  from  the  portions  of  the  com 
plaint  left  intact,  or  all  of  it  probably  with  the  exhibit 
added. 

But  the  contract  is  one  involving  mutual  considerations, 
that  on  the  part  of  the  plaintiff  to  do  certain  things  at  his 
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own  expense  and  that  on  the  part  of  the  defendant  to  pay 
him  at  a  given  rate  for  certain  services,  if  performed.  Now 
that  plaintiff  by  abandoning  his  grounds  of  action  has 
admitted  his  inability  to  prove  that  he  performed  two  kinds 
of  service,  for  which  he  was  to  receive  payment,  and  the 
defendant  has  conceded  his  remaining  claim,  it  would  be 
manifestly  wrong  to  allow  him  to  recover  in  consideration 
of  working  at  his  own  expense  for  the  only  service  ren- 
dered, and  then  to  permit  him  to  recover  back  the  consid- 
eration on  his  part.  The  case  bears  no  analogy  to  that 
class  of  cases  where  a  plaintiff  is  held  to  have  declared  in 
his  complaint  both  upon  a  special  contract  and  a  quantum 
meruit  or  a  quantum  valebat  (though  often  inartificially 
drawn)  and  afterwards  directs  his  proof  to  the  second 
ground  of  action  only.  Here  the  plaintiff  declares  upon 
the  stipiilations  of  the  defendant,  makes  good  his  claim  to 
have  performed  one  of  them,  and  then  demands  under  a 
general  count  the  repayment  of  the  consideration  in  money 
paid  by  him  in  the  performance  of  what  he  had  engaged,  in 
the  written  instrument,  to  do. 

A  plaintiff  is  not  allowed  to  declare  on  one  cause  of 
action  and  prove  another,  because,  if  such  variances  are 
tolerated,  however  diligent  the  defendant  may  be,  he  can 
not  so  prepare  his  defense  as  to  meet  surprises.  Willis  v. 
Branch,  94  N.  C,  142  ;  Conly  v.  Railroad,  109  N.  C,  692. 
For  the  reasons  given  we  think  there  was  no  error. 

No  Error. 
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THOMSON-HOUSTON  ELECTRIC  LIGHT  COMPANY  v. 
HENDERSON  ELECTRIC  LIGHT  COMPANY. 

Corj>oration — Creditor  and  Dehtor — Truat  Fund — Equii- 
ahle  Relief — Counter— Clait/i — E^cceptionn  Filed  after 
Adjournment  of  Court, 

1.  As  between  itself  and  its  creditors  a  corporation  is  simply  a 

debtor  and  the  relation  of  trustee  and  cestui  que  trust  does 
not  exist  so  as  to  create  a  lien  upon  the  assets  of  the  corpor- 
ation in  favor  of  the  creditor  in  any  other  sense  than  applies 
to  an  individual  debtor;  therefore, 

2.  A  creditor  has  no  equitable  title  to  assets  of  a  corporation, 

whether  solvent  or  insolvent,  in  the  hands  of  its  treasurer,  and 
the  courts  will  not  interfere  with  their  equitable  jurisdiction 
to  enforce  the  payment  of  a  judgment  in  favor  of  the  credi- 
tor against  the  corporation. 

3.  A  counter  claim  embracing  a  transaction  not  connected  with 

the  subject  of  the  action  and  with  which  the  plaintiffs  had 
no  connection,  but  which  was  for  an  alleged  tort  against 
parties  other  than  the  plaintiff,  was  properly  disallowed. 

4.  Exceptions  to  the  findings  of  fact  by  the  trial  Judge,  filed  after 

the  adjournment  of  the  court  for  the  term,  will  not  be  enter- 
tained. 

Civil  action,  heard  at  May  Term,  1S94,  of  Vance 
Superior  Court,  before  Battle^  J,^  on  the  rej)ort  of  referees. 
The  action  was  instituted  to  recover  of  tlie  defendant  cor- 
poration tlie  sum  of  >>2,006.3O,  and  interest,  for  goods  sold 
and  delivered,  and  the  directors  and  stocjkliolders  of  the 
defendant  corporation  were  made  parties  to  obtain  injunc- 
tive relief  against  the  threatened  conversion  of  the  assets, 
and  to  enaldc  plaintiff  to  follow  the  fund  if  converted. 
The  material  parts  of  the  complaint  were  as  follows: 
4.  The  plaintiff  alienees  that  all  the  property  and  fran- 
chise of  the  defendant  company  were  sold  on  January  6,  in 
the  year  1891,  at  the  (tourt-house  door  in  Henderson,  under 
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an  execution  issued  upon  a  judgment  in  favor  of  William  H. 
S.  Burgwyn,  its  president,  and  were  bid  off  to  a  new  com- 
pany, of  which  said  Burgwyn  is  a  member,  for  the  sum  of 
|i3,999.99,  which  amount  was  duly  paid,  as  appears  from 
the  return  of  the  sheriff  upon  his  said  execution,  and  the 
surplus  arising  from  said  sale  after  paying  the  plaintiff's 
claim  and  the  costs  of  the  action  and  sale,  was  $2,968.11, 
which  sum  the  sheriff  claims  to  have  paid  over  to  the  said 
Burgwyn  as  treasurer  of  the  Heuderson  Electric  and  Gas 
Light  Company. 

5.  Plaintiff  alleges  that  a  certain  controversy  is  now 
existing  between  the  defendants  Burgwyn,  Taylor,  Zolli- 
cofter.  Young  and  Daingeriield  on  the  one  hand,  and  the 
Commercial  Bank  of  Danville,  Va.,  and  Messrs.  Ruffin  & 
Hairston  and  C.  A.  Ballon  of  the  other  part,  about  and  con- 
cerning the  right  of  said  bank  and  said  Danville  people  to 
collect  certain  notes  of  said  Burgwyn,  Zollicoffer,  Dainger- 
iield, Young  and  Taylor  executed  in  part  for  shares  of 
stock  in  said  Henderson  Electric  and  Gas  Light  Company, 
which  notes  were  executed  to  Ruffin  iSz  Ilairston  and  C.  A. 
Ballon,  and  by  them  assigned  to  said  bank,  the  said  makers 
claiming  that  there  is  fraud  in  the  consideration  of  said 
notes,  of  which  said  bank  had  notice,  and  is  bound,  and 
actions  are  now  pending  in  this  Court  by  said  bank  against 
said  parties  for  the  collection  of  said  notes. 

"6.  And  plaintiff  alleges  that  the  said  Burgwyn  and 
others,  makers  of  said  notes,  claim  the  right  to  apply  the 
surplus  received  as  aforesaid,  from  the  sale  of  said  plant  as 
aforesaid,  to  the  payment  of  any  damages  they  may  recover 
or  have  recovered  against  said  Ruffin  &  Hairston  and  C.  A. 
Ballou  by  reason  of  the  alleged  fraud  aforesaid  in  the  con- 
sideration of  said  notes,  and  they  are  threatening  to  sb 
apply  said  surplus,  to  plaintiff's  great  hurt  and  damage,  if 

the  same  shall  be  done. 
116—8 
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"  7.  There  are  no  other  debts  of  said  defendant  corpora- 
tion of  any  considerable  amount,  as  plaintiff  is  informed 
and  believes,  certainly  not  more  than  $2,968.11  will  pay, 
and  plaintiff  has  demanded  that  his  said  debt  shall  be  paid 
out  of  said  surplus  of  $^,968.11,  but  the  said  defendants 
refuse  to  pay  the  same  thereout,  for  the  reason  that  they 
claim  the  riglit  to  apply  the  same  as  aforesaid,  and  the  fur- 
ther alleged  reason  that  the  said  plaintiff  company  sold  said 
goods  to  Ruffin  &  Hairston  and  C.  A.  Ballou,  and  not  to 
said  defendant  company,  which  last  claim  is  without  foun- 
dation in  fact,  as  the  defendants  have  admitted. 

"  8.  If  the  said  defendant  Burgwyn  or  other  officer  or 
agent  of  said  defendant  company  shall  be  allowed  to  apply 
and  use  said  $2,968.11,  as  they  have  threatened  to  do,  there 
will  remain  no  assets  of  said  company  applicable  or  that 
can  be  reached  to  pay  plaintiff's  said  claim.  Wherefore, 
plaintiff  demands  judgment  against  the  defendants — 

"  1.  For  $2,186.86,  with  interest  on  $2,006.30,  principal 
money,  from  the  first  day  of  June,  1891,  till  paid. 

"  2.  That  the  said  W.  H.  S.  Burgwyn,  treasurer,  and  the 
other  defendants,  be,  by  the  order  and  decree  of  this  Court, 
required  and  commanded  to  pay  the  same  to  the  plaintiff, 
together  with  the  costs  of  this  action,  out  of  the  $2,968.11 
so  paid  over  to  him  by  the  sheriff  as  aforesaid. 

'*  3.  That  in  the  meantime,  before  judgment,  the  defendant 
company  and  its  officers  and  agents  be  restrained  and 
enjoined  from  paying  out  or  otherwise  disposing  of  said 
$2,968.11,  or  any  part  thereof,  unless  first  they  shall  pay 
plaintifi^s  debt  and  interest. 

"  4r.  If  it  shall  appear  that  any  of  said  defendants  have 
applied  any  of  said  $2,968.11  to  any  of  the  uses  herein  men- 
tioned, or  to  any.  claim  of  theirs  against  said  defendant  com- 
pany, or  any  of  its  stockholders,  or  have  distributed  the 
same  or  any  part  thereof  to  its  stockholders,  then  to  that 
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amount  the  plaintiff  asks  judgment  against  said  parties  so 
apphing  or  securing  tlie  same  for  such  amounts  as  have 
been  so  applied. 

"  5.  For  such  other  and  further  relief  as  the  circumstances 
of  the  case  may  require  and  to  the  Court  shall  seem  just." 

The  answer  denied  the  indebtedness  and  admitted  the 
allegations  contained  in  the  4th  paragraph  of  the  complaint. 
The  subsequent  sections  of  the  answer  were  as  follows : 

'*  5.  That  they  admit  the  allegations  in  section  5  of  plain- 
tiff's complaint,  but  they  say  the  allegations  are  immaterial 
in  this  action,  and  if  material,  the  pleadings  in  the  causes 
referred  to  will  show  the  contentions  of  plaintiff  and  defend- 
ants, as  well  as  who  are  the  parties  in  said  causes. 

''6.  That  the  allegations  in  section  6  of  plaintiff's  com- 
plaint are  not  true  as  therein  stated,  and  are  denied. 

"  7.  That  as  to  the  allegations  in  section  7  of  plaintiff's 
complaint,  they  say  : 

"  It  is  true  there  are  no  debts  against  the  defendant  com- 
pany of  any  considerable  amount,  and  they  deny  the  alleged 
indebtedness  to  plaintiff.  They  admit  that  there  was  a  sur- 
plus at  the  said  sale,  as  alleged.  They  admit  that  plaintiff 
has  demanded  of  the  defendants  payment  of  their  alleged 
debt,  and  that  they  declined  to  pay  the  same  because  they 
did  not  owe  it.  They  admit,  also,  that  they  have  stated 
that  the  plaintiff  did  not  sell  the  alleged  goods  and  property 
to  the  defendant  company,  but  to  Ruffin  A:  Hairston  and 
C.  A.  Ballon,  if  to  any  one.  Thev  deny  all  other  alle^-a- 
tions  in  said  section,  and  especially  do  they  deny  that  they 
ever  admitted  that  there  was  no  foundation  in  fact  as  to 
their  claim  that  the  goods  were  not  sold  to  them,  but  to 
RntBn  &:  Hairston  and  C.  A.  Ballon.  Wherefore,  the 
detendants  pray  judgment  that  they  go  hence  without  day, 
and  recover  their  costs." 

At    May  Term,  1892,  the  cause  was  referred  to  Harris  and 
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Bridges,  and  at  the  hearing  before  them  they  denied  the 
motion  of  defendants  to  file  an  amended  answer.  At  Feb- 
ruary Term,  1894,  Judge  Bynum  allowed  the  amended 
answer  to  be  filed,  which  was  as  follows : 

"  The  defendants  further  answering  plaintiflf's  complaint, 
leave  being  first  had  and  obtained,  and  as  counter-claim  to 
the  same,  allege  and  complain  : 

^'First.  That  plaintiflT  conspired  with  Messrs.  RuflSn  & 
Hairston  and  C.  A.  Ballon  to  deceive  defendant  by  false 
representations  as  to  the  cost  of  the  electric  light  and  elec- 
trical supplies  sold  defendant  by  the  said  Ruflin,  Hairston 
and  C.  A.  Ballon ;  and  by  said  false  representations  defend- 
ant was  deceived  and  was  induced  to  pay  and  did  pay  to 
the  said  Ruftin  &  Hairston  and  C.  A.  Ballou  §2,000  more 
for  said  electric  light  plant  and  electrical  supplies  than 
defendant  agreed  to  pay  and  otherwise  would  have  paid,  or 
than  they  were  in  law  obliged  to  pay. 

^^Seeond,  That  defendant  is  advised  and  believes,  and  so 
charges,  that  the  said  firm  of  Ruflin  tfe  Hairston  and  C.  A. 
Ballou  are  insolvent. 

^' Third,  That  plaintiflT  conspired  with  Messrs.  Ruffin  & 
Hairston  and  (>.  A.  Ballou  to  deceive  defendant  by  false 
representaticms  as  to  the  cost  of  the  electrical  supplies 
bought  by  defendant  of  said  RuflHn  &  Hairston  and  C.  A. 
Ballou,  as  well  as  to  the  cost  of  the  said  supplies  bought  by 
defendant  of  plaintiff',  which  supplies  are  charged  against 
defendant  in  plaintiflT 's  complaint  and  bill  of  particulars, 
and  that  defendant  was  deceived  by  said  false  representa- 
tions, and  was  induced  thereby  to  ])ay  and  did  pay  said 
Ruflin  ifc  Hairston  and  C.  A.  Ballou  and  plaintiflT  more  than 
the  fair,  reasonable  and  market  value  of  said  supplies,  and 
more  than  defendant  otherwise  would  have  paid,  or  than 
they  agreed  to  pay,  and  more  money  than  they  were  in  law 
obliged  to  pay,  to- wit,  the  amount  of  $500. 
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*'And  defendant  claims  as  damages  against  plaintiif  the 
sum  of  $2,500. 

"Wherefore,  the  defendant  prays  judgment  against  plain- 
tiff for  the  sum  of  $2,500.'^ 

The  plaintiffs  in  reply  denied  the  allegations  of  the 
amended  answer  and  for  a  further  reply  said : 

"1.  That  as  to  the  alleged  or  pretended  cause  of  action, 
counter-claim  set  forth  in  the  first  section  of  the  said 
amended  answer,  the  same  nor  any  part  thereof  did  not 
rise  out  of  the  contract  or  transaction  set  forth  in  the  com- 
plaint, or  the  foundation  of  the  plaintiff's  claim,  nor  is  it 
connected  with  the  subject  of  the  action,  and  the  plaintiff* 
insists  that  it  is  therefore  in  no  sense  the  proper  subject  of 
a  counter-claim,  and  ought  not  to  be  allowed  to  be  pleaded 
or  asserted  as  such  in  this  action." 

For  a  further  reply  to  counter-claim  set  forth  in  the 
amended  answer  of  the  defendants,  the  plaintiff'  says : 

"1.  That  said  alleged  cause  of  action  arising  out  of  said 
alleged  counter-claim,  if  any  such  tlie  said  defendant  had 
or  has,  which  the  plaintiff*  denies,  arose  more  than  three 
years  before  the  filing  of  said  amended  answer  or  setting 
up  said  counter-claim,  and  the  facts  constituting  the  said 
alleged  fraud  and  conspiracy  were  discovered  by  the  defend- 
ant and  its  officers  more  than  three  years  before  the  filing 
of  said  amended  answer  and  setting  up  of  said  counter- 
claims, and  the  same  are  barred  bv  the  three  rears'  statute 
of  limitation  in  such  cases  made  and  provided,  and  the 
plaintiff'  pleads  and  relies  upon  said  three  years  statute  of 
limitation  as  a  bar  to  the  said  counter-claims  set  forth  in 
both    the   first    and    the    third    sections   of  said    amended 


answer." 


The  cause  was  re-referred  to  the  referees  who  reported  to 
May  Term,  189-t,  and  exceptions  were  filed  by  both  plain- 
tiff and  defendants.  Battle^  -/.,  rendered  the  following 
judgment : 
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'^  The  above  entitled  cause  coming  on  to  be  heard  and 
being  heard  at  the  May  Term,  1894,  of  the  Superior  Court 
of  Vance  County,  before  His  Honor  Jacob  Battle,  Judge 
j)residm</,  upon  the  report  of  the  referees,  J.  H.  Bridgers 
and  A.  J.  Harris,  Esquires,  filed  herein  on  April  28,  1894, 
as  modified  and  altered  by  His  Honor,  the  Judge  presiding, 
after  hearing  and  allowing  certain  exceptions  filed  thereto, 
and  disallowing  certain  other  exceptions  filed  thereto,  the 
Court — upon  motion  of  Pittman  &  Shaw  and  T.  T.  Hicks, 
plaintiflf's  attorneys — proceeding  to  judgment  upon  said 
report  as  amended  and  modified  by  the  Court,  doth  consider, 
adjudge  and  decree  that  the  plaintiflT,  the  Thomson-Houston 
Electric  Company,  do  recover  of  the  Henderson  Electric 
and  Gas  Light  Company  the  sum  of  $2,241.85,  with  inter- 
est on  $1,737.05,  principal  money,  from  the  first  day  of 
June,  1894,  till  paid.  It  is  further  adjudged  that  the  plain- 
tiflT do  recover  of  the  said  defendant  company  the  costs  of 
this  action,  to  be  taxed  by  the  Clerk  of  this  Court.  And  it 
further  appearing  to  tlje  Court,  from  the  findings  of  fact  in 
the  said  report  of  the  said  referees,  that  the  tangible  prop- 
erty of  the  defendant  company  was  sold  under  execution  of 
January  6,  1891,  and  the  sum  of  $2,944.67  from  the  pro- 
ceeds of  the  sale  of  said  property  were  then  paid  into  the 
hands  of  the  defendant  W.  H.  S.  Burgwyn,  as  treasurer  of 
the  defendant  company,  who  now  holds  the  same,  and  that 
the  same  is  subject  to  the  satisfaction  of  the  plaintiflf's 
recovery  and  costs,  and  that  there  are  no  other  debts  of 
said  defendant  corporation  except  this  judgment,  it  is  by 
the  Court,  on  motion  aforesaid,  further  considered  and 
decreed  that  the  said  W.  II.  S.  Burgwyn,  treasurer,  be  and 
he  is  hereby  ordered  and  directed  to  satisfy  the  plain tiflF's 
said  recovery  and  costs  by  paying  the  same  out  of  the  said 


assets. '' 


The  defendants  appealed. 
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In  the  statement  of  the  ease  on  appeal,  certain  excep- 
tions were  made  for  the  first  time  by  the  defendants. 

Messrs.  T.  T,  Hicks  and  T,  M.  Pittman^  for  plaintiff. 
Mr.  J.   W.  Hinsdale^  for  defendants  (appellants). 

Montgomery,  J.:  The  theory  upon  which  the  plaintiffs, 
in  their  complaint,  seek  equitable  relief,  rests  upon  the 
idea  that  the  directors  of  the  defendant  corporation  are 
trustees  in  the  most  comprehensive  sense  for  them,  that  the 
assets  of  the  corporation  are  a  trust  fund  in  the  hands  of  the 
directors  for  their  benefit,  and  that  therefore  in  this  action 
they  can  have  an  order  against  the  defendant  Burgwyn  for 
a  payment  into  court  of  funds  in  his  hands,  as  treasurer,  to 
be  applied  to  such  judgment  as  the  plain tiflls  may  recover 
against  the  defendant  corporation.  The  argument  of  Mr. 
Hicks  for  the  plaintifl^s  was  able  and  ingenious,  but  it 
failed  to  satisfy  us  of  the  correctness  of  the  plaintifTs  posi- 
tion. The  relation  between  a  creditor  and  a  corporation, 
solvent  or  insolvent,  is  simply  that  of  creditor  and  debtor, 
and  where  the  law-writers  and  the  courts  have  used  the 
words  "trust  fund"  in  connection  with  the  assets  of  an 
insolvent  corporation,  it  has  not  been  intended  to  mean  that 
there  is  a  direct  and  express  trust  attached  to  the  property. 
The  assets  are  not  in  any  true  and  complete  sense,  trusts. 
1  Pomeroy  Eq.  Jur.,  Sec.  1046.  In  Hill  v.  Lwraber  Co.^ 
113  N.  C,  173,  this  Court  decided  that  a  director  of  the 
insolvent  defendant  corporation,  who  was  also  a  creditor, 
could  not  take  advantage  of  the  information  which  he  had 
of  the  afifairs  of  the  corporation  to  protect  himself  by  a 
judgment  confessed  by  the  corporation  in  liis  favor  to  the 
injury  of  other  creditors,  who  did  not  have  the  same  means  . 
of  information  ;  and  that  the  assets  of  the  corporation  were 
a  trust  fund,  and  that  general  creditors  were  entitled* to 
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come  in  on  equal  terms  with  directors  who  were  bona  fide 
creditors.  It  is  true,  too,  that  in  that  case  the  Court  used 
the  word  "lien"  in  reference  to  the  claims  of  creditors 
u])on  the  assets  of  the  company  but  the  word  was  afterwards 
explained  in  Banlc  v.  Cotton  Mills^  115  N.  C,  607,  to 
mean  simply  a  right  of  priority  of  payment  over  stockholders 
of  the  corporation.  It  did  not  undertake  to  decide  that  these 
priorities  were  such  a  trust  as  attached  to  the  property  and 
placed  the  right  thereto  in  the  creditors.  In  Hollers  v. 
Brierfidd^  150  U.  S.,  371,  these  words  are  used  :  "A  p^rty 
may  deal  with  a  corporation  in  respect  to  its  property  in 
the  same  manner  as  with  an  individual  owner  and  with  no 
greater  danger  of  being  held  to  have  received  into  his  pos- 
session property  burdened  with  a  trust  or  lien.  The  offi- 
cers of  a  corporation  act  in  a  fiduciary  capacity  in  respect 
to  its  property  in  their  hands,  and  may  be  called  to  an 
account  for  fraud  or  mismanagement  in  respect  thereto. 
As  between  itself  and  its  creditors,  the  corporation  is  sim- 
ply a  debtor  and  does  not  hold  its  property  in  trust  or  sub- 
ject to  a  lien  in  their  favor  in  any  other  sense  than  does  an 
individual  debtor.  The  assets  of  such  a  corporation  (an 
insolvent  bank)  are  a  fund  for  the  payment  of  its  debts.  If 
they  are  held  by  the  corporation  itself  and  so  invested  as 
to  be  subject  to  legal  process,  they  may  be  levied  on  by  such 
process."  Curram  v.  Arkannas^  15  Howard,  304.  So,  it 
appears  from  the  authorities  that  the  plaintiffs  have  no 
equitable  title  to  the  assets  of  the  corporation  in  the  hands 
of  Burgwyn,  the  treasurer  of  the  defendant  company.  The 
relations  of  trustee  and  vcstuia  que  trust  between  him  and 
the  creditors,  for  the  pur))oses  of  this  action,  do  not  exist, 
and  the  plaintiffs  cjuinot  invoke  the  aid  of  the  Court,  in  its 
equitable  jurisdiction,  to  enforce  the  payment  of  the  judg- 
ment recovered  against  the  defendant  in  this  action  by  an 
order  of  the  court,  on  pain  of  attachment  for  contempt. 
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In  Daniel  v.  Owen^  72  N.  C,  340,  where  the  relation  of 
trustee  and  cestui  que  trust  did  not  exist,  the  court  below 
made  an  order  that  the  judgment  debtor  should  pay  into 
court  on  a  certain  day  the  amount  of  the  judgment.  This 
Court  held  that  the  order  was  void  because  of  the  wart  of 
power  to  make  it.  In  that  case  the  Court  said  :  "Under 
the  old  equity  system  the  chancellor  had  power  to  order  one 
who  held  the  legal  title  in  trust  for  another  to  execute 
a  deed.  So  he  had  power  to  order  a  defendant 
who  held  a  fund  in  trust,  whether  it  consisted  of 
bonds  or  money,  to  pay  "the  funds"  into  Court 
to  the  end  that  the  fund  should  be  put  under  the  protection 
of  the  Court.  This  power  the  Court  still  has  under  the  new 
system  in  all  cases  where  there  is  the  relation  of  trustee  and 
ce^stui  que  trusty  and  the  land  or  the  fund  is  in  contempla- 
tion of  a  court  of  equity  the  property  of  the  plaintiif  in  an 
action  brought  to  enforce  the  equity,  and  an  order  made 
for  the  execution  of  a  deed  on  the  payment  of  the  fund  into 
court,  is  a  lawful  order  within  the  meaning  of  Battle's 
Revisal,  Ch.  2+,  Sec.  1,  sub-division  4."  Code^  Sec.  648, 
sub-division  4. 

The  Judge  below  properly  overruled  the  second  conclu- 
sion of  law  of  the  referee  allowing  the  counter-claim  of  the 
defendants,  set  up  in  their  amended  answer.  Upon  the 
facts  found  by  the  referee  the  defendant,  as  a  matter  of  law, 
was  not  entitled  to  it.  According  to  the  referee's  finding, 
the  counter-claim  embraced  a  transaction  not  connected 
with  the  subject  of  the  action,  the  plaintiff  had  no  connec- 
tion with  it,  nor  ever  had,  ai.d  it  was  for  a  tort  against 
other  persons  than  the  plaintiffs. 

All  of  the  exceptions  filed  by  the  defendants  to  the  find- 
ings of  fact  by  His  Honor  were  filed  too  late.  They  were 
not  put  in  until  after  the  Court  had  adjourned  for  the  term. 
Battle  V.  Mayo,  102  N.  C,  413  ;  Lowe  v.  Elliott,  107  N.  C, 
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718.  The  judgment  of  the  Court  below  is  affirmed,  except 
that  part  of  it  which  adjudges  "that  the  said  W.  H.  S.  Bur- 
gwyn,  treasurer,  be  and  he  is  hereby  ordered  and  directed  to 
satisfy  the  plaintiff's  said  recovery  and  the  costs  by  paying 
the  same  out  of  the  said  assets."  The  plaintiffs  may  however 
at  once  examine,  as  under  the  chapter  of  The  Code  entitled 
Proceedings  Supplementary  to  the  Execution,  W.  H.  S. 
Burgwyn  and  the  other  directors  of  defendant  corporation, 
or  any  other  persons  who  may  have  any  assets  of  defendant 
corporation  in  their  hands  or  under  their  control,  without 
any  further  proceedings,  as  it  appears  from  the  complaint 
and  answer  in  this  case  and  the  proof,  that  the  defendant 
company,  through  Burgwyn,  its  treasurer,  either  received 
or  ought  to  have  received,  at  the  time  of  the  sale  of  the 
defendant  corporation's  property  and  franchise,  an  amount 
from  that  sale  more  than  the  judgment  recovered  in  this 
action,  and  that  there  is  no  other  creditor,  nor  is  there  any 
other  property  of  the  defendant  corporation. 

Modified  and  Affirmed. 


COMMERCIAL  BANK  OF  DANVILLE  v.  W.  H.  8.  BURGWYN. 


P/'actlce — Evidence — Kj'ceptions  to  Depositions —  Waiver — 

Va riance  Iramaierial, 


1.  Exceptions  made,  on  a  trial,  to  depositions  which  had  been 

oflfered  on  two  former  trials  without  objection,  and  to  which 
depositions  no  objection  was  made  either  at  the  time  of  tak- 
ing or  opening  them,  were  properly  overruled. 

2.  A  variance  between  the  allegation  and  proof,  which  is  immate- 

rial and  does  not  mislead  the  defendant,  will  be  disregarded. 
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3.  Where  in  an  action  on  notes,  by  the  purchaser  from  the  payee, 
the  plaintiff  admitted  the  allegation  of  defendant's  answer 
that  the  notes  were  obtained  by  the  fraudulent  representa- 
tions of  the  payees,  the  burden  was  thrown  upon  plaintiff 
to  show  that  he  was  a  bona  fide  purchaser  for  value  and 
without  notice  of  the  fraudulent  representations  of  payee, 
but  having  offered  testimony  to  that  effect  the  burden  was 
again  shifted  and  the  prima  fa^cie  case  of  plaintiff  restored. 
Where,  in  such  case,  the  defendant  offered  no  sufficient  testi- 
mony to  establish  knowledge  on  the  part  of  the  plaintiff,  at 
the  time  of  the  purchase  of  the  note,  of  the  alleged  fraud  of 
the  payee,  it  was  proper  for  the  trial  Judge  to  instruct  the 
jury,  if  they  believed  plaintiff's  testimony,  to  find  their  ver- 
dict accordingly. 

Civil  action,  tried  before  Shufordj  J,^  and  a  jury,  at 
September  Term,  1893,  of  Vance  Superior  Court.  There 
was  judgment  for  the  plaintiff,  and  defendant  appealed. 
The  facts  appear  in  the  report  of  a  former  appeal  (110 
N.  C,  267)  and  in  the  opinion  of  Associate  Justice  Mont- 

GOHEBY. 

Messrs.  J.  B.  Batchelor  and  A.  W.  Graham^  for  plain- 
tiff. 

Me^srs^  Pittman  cfe  Shaw,  Ji.  B.  Peebles  and  Johi  IF. 
Hinsdale  J  for  defendant  (appellant). 

MoxTGOMEEY,  J. :  After  hearing  thorough  argument 
and  making  a  painstaking  examination  of  the  pleadings 
and  the  testimony,  we  are  unable  to  discover  any  material 
difference  in  any  aspect,  between  the  case  presented  at  this 
Term  of  the  Court  and  the  one  heard  and  determined  at 
February  Term,  1892,  and  reported  in  110  N.  C,  267- 
The  opinion  delivered  in  that  case,  for  the  Court,  by  Jus- 
tice Shepherd,  renders  it  unnecessary  for  us  to  go  over  the 
ground  again.  It  is  true,  however,  that  when  the  case  was 
last  tried  at  Vance   Superior   Court  objection    was   made 
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(for  the  first  time)  by  the  defendant  to  each  and  every  ques- 
tion in  the  depositions  in  the  case  which  went  to  connect 
the  Soutliern  Electric  Light  Company  with  the  notes, 
either  as  endorser  or  endorsee.  But  these  depositions  had 
been  oifered  in  evidence  by  the  plaintiff  on  two  former 
trials  of  this  action  and  no  objection  was  made  on  said  first 
two  trials,  and  no  objection  was  made  and  noted  at  the 
time  said  depositions  were  taken,  nor  at  the  time  they  were 
opened  by  the  clerk.  The  Court  properly  overruled  the 
exceptions.  Carroll  v.  JIod(/es,  98  K.  C,  418.  Also,  at 
the  last  trial  there  was  suggestion  of  a  variance  between 
the  complaint  and  the  evidence.  In  the  two  former  trials 
this  suggestion  was  not  made,  and  upon  inspection  the  vari- 
ance in  its  nature  is  immaterial  and  did  not  mislead  the 
defendant.  Clark's  Code,  Sec.  269,  and  cases  thereunder 
cited.  Upon  a  close  inspection  of  the  additional  testimony 
for  the  defendant,  introduced  on  the  last  trial  of  the  case, 
we  do  not  find  anything  that  adds  in  value  to  the  testi- 
mony ofi'ered  in  the  former  trials.  The  court  below 
charged  the  jury  in  these  words:  "That  the  defendant 
having  pleaded  that  the  notes  sued  on  were  obtained  by 
the  fraudulent  representations  of  the  payees,  and  the  plain- 
tiff' liaving  admitted  that  allegation,  and  consented  for  the 
second  issue  to  be  answered  in  the  afiirmative,  the  burden 
was  on  the  plain tift'  to  show  that  it  was  a  ho7ia  fide  pur- 
chaser for  value  and  without  notice  of  such  fraudulent  rep- 
resentations. That  the  plaintifi*  had  oflered  testimonv 
tending  to  show  that  it  had  acquired  the  notes  hona  fide 
for  value,  in  the  usual  course  of  business  and  while  thev 
were  still  current,  and  if  the  jury  believed  this  evidence 
the  j>nfna  fid cie  case  of  the  plaintifl"  was  restored,  the  bur- 
den of  proof  was  then  upon  the  defendants  to  establish 
knowledge  on  the  part  of  the  plaintiff^,  at  the  time  of  its 
purchase,  of  the  alleged  fraudulent  representation,  and  that 
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the  defendants  had  offered  no  sufficient  evidence  for  that 
purpose,  and  hence  if  the  jury  believed  the  testimony 
offered  by  the  plaintiff  they  should  answer  the  first  and 
third  issue  in  the  affirmative. " 

We  think  that  the  Court  took  a  correct  view  of  the  char- 
acter and  weight  of  the  testimony,  properly  instructed  the 
jnry  thereupon  and  applied  the  law  tliereto.  There  is  no 
error  and  the  judgment  of  the  Court  below  is  affirmed. 

Affirmed. 


8.  H.  BOYER  et  al  v.  C.  A.  GARNER. 

Practice — Certiorari — Perfecting  Appeal — Negligence  of 
Counsel  Imputable  to  Client — Execution  of  Judgment 
in  Action  for  liecoeeri/  of  Zand — Clairn  for  Better- 
ments, 

1.  Where,  upon  an  appeal  being  taken  from  a  judgment,  an  entry 

was  made  upon  the  docket  allowing  time  to  file  bond  and 
prepare  ease  on  appeal,  and  it  was  understood  between  the 
two  attorneys  for  the  appellant  that  one  of  them  should 
attend  to  the  matter,  and  he  neglected  on  account  of  sick- 
ness to  file  the  bond  and  prepare  and  serve  the  case  on 
appeal :  Held^  that  no  grounds  exist  for  a  certiorari. 

2.  The  giving  of  an  appeal  bond  is  no  part  of  the  duties  of  an 

attorney ;  if  the  attorney  assumes  the  duty  he  does  so  as 
agent  of  the  appellant,  who  is  answerable  for  the  negligence 
of  his  attorney. 

3.  An  agreement  between  the  counsel  for  a  party  that  one  of  them 

should  perform  duties  incumbent  upon  them  both  equally  is 
a  matter  personal  between  them,  and  a  failure  to  discharge 
the  assigned  duty  is  negligence  in  both  for  which  their  client 
is  answerable. 


-  ■-- 
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4.  When  the  defendant  in  the  trial  of  an  action  for  the  recovery 

.of  land  Bets  up  no  claim  for  betterments  made  or  taxes  paid, 
and  judgment  is  rendered  against  him  for  possession  and 
damages  for  detention,  his  petition  (under  Sec.  478  of  The 
Code)  to  be  allowed  betterments,  etc.,  must  be  made  before 
the  judgment  is  executed. 

5.  Where  a  writ  of  possession  on  a  judgment  in  an  action  at  law 

is  executed  by  placing  the  defendant  out  of  and  the  plaintiff 
into  possession,  the  judgment  is  executed  within  the  mean- 
ing of  Section  473  of  The  Code^  notwithstanding  the  judg- 
ment for  the  damages  received  in  said  action  is  not  satisfied. 

Motion,  heard    upon   notice    and    affidavits,  before  His 

*  ■■■.  ^__  

Honor,  Battle^  «/.,  holding  the  Court  of  the  Third  District, 
by  exchange  with  Bynum^  «/.,  at  Cha^nhersy  in  Henderson, 
Vance  County,  on  21st  May,  1894,  in  which  the  defendant 
against  whom  judgment  had  been  rendered  in  an  action  to 
recover  land,  tried  at  January  Term,  1894,  of  Franklin 
Superior  Court,  petitioned  to  be  allowed  betterments,  etc., 
not  having  set  up  the  claim  on  the  trial.  The  motion  was 
not  allowed  and  defendant  appealed.  In  this  Court  a 
certiorari  was  applied  for  upon  the  grounds  fully  stated  in 
the  opinion  of  Associate  Justice  Montgomery. 

J/a  F,  S.  SjyrulU^  for  plaintiff',  specially  on  motion  for 
certiorari. 

Mr,  JV.  Y,  Ouflet/^  for  defendant  (appellant). 

Montgomery,  J. :  In  this  action  the  plaintiffs,  at  Jan- 
uary Term,  1894,  of  Franklin  Superior  Court,  obtained 
judgment  against  the  defendant  for  the  recovery  of  a  tract 
of  land,  from  which  judgment  the  defendant  gave  notice  of 
appeal  to  this  Court.  The  appeal  was  not  perfected  and 
the  defendant  in  apt  time  applied  for  a  certiorari  as  a  sub- 
stitute for  the  appeal,  to  bring  the  record  up  that  the 
errors   therein   assigned    might   be  examined  into  bj'   this 
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Court.     The  affidavit  in  support  of  the  petition  sets  out 
the  following  facts : 

I.  That  the  affiant  and  N.  Y.  Gulley,  Esq.,  as  associate 
counsel,  represented  the  defendant  in  the  trial  of  the  cause 
in  the  Court  below. 

II.  That  the  defendant  gave  notice  of  appeal  through 
his  said  counsel  and  had  an  entry  made  on  the  minutes  of 
'*time  allowed  to  file  bond  and  prepare  case  on  appeal." 

III.  That  before  the  *appeal  had  been  perfected  and 
before  the  time  allowed  had  passed,  th(5  affiant  (W.  M.  Per- 
son) was  taken  sick  and  was  for  some  time  too  unwell  to 
attend  to  the  duties  of  his  office. 

IT.  That  by  agreement  between  himself  and  his  associ- 
ate counsel,  N.  Y.  Gulley,  the  affiant  was  to  attend  to  this 
matter,  the  said  Gulley  being  engaged  for  a  great  portion 
of  his  time  in  work  outside  of  the  county ;  and  that  under 
these  circumstances,  through  the  misfortune  and  sickness 
of  his  counsel  the  defendant  lost  his  right  of  appeal. 

V.  That  the  defendant  fully  intended  to  perfect  his 
appeal  and  so  instructed  his  counsel  and  the  failure  to  do 
so  was  due  to  no  negligence  of  the  defendant,  but  to  the 
cause  set  forth. 

An  answer  to  the  petition  was  filed  by  plaintiff,  and  in 
the  affidavit  of  Messrs.  E.  W.  Timberlake  and  F.  S.  Spruill, 
.  used  in  support  of  it,  the  following  statements  appear  : 

1.  That  when  the  defendant  excepted  and  gave  notice  of 
appeal  to  the  Supreme  Court,  notice  was  waived,  bond  fixed 
at  ;^25,  and  twenty  days  given  to  serve  statement  of  case 
and  perfect  appeal. 

2.  That  to  these  affiants'  best  knowledge  and  recollection 
Mr.  Person  did  not  absent  himself  from  his  office  during 
the  twenty  days  allowed  for  perfecting  his  appeal  and  that 
his  associate,  N.  Y.  Gulley,  was  well  and  strong,  mentally 
and  physically,  during  the  entire  period. 
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3.  That  a  partial  and  incomplete  statement  of  tlie  case 
on  appeal  was  made  out  and  filed  in  the  office  of  the  Clerk 
of  the  Superior  Court,  but  the  same  was  never  served  on 
the  plaintiffs  or  their  attorneys,  and  this  was  done  several 
months  after  the  trial  was  held,  and  that  no  appeal  bond 
accompanied  these  proceedings. 

We  do  not  find  from  the  foregoing  facts  any  ground  for 
the  interposition  of  this  Court,  nor  any  sufficient  legal 
excuse  for  the  failure  of  the  defendant  to  perfect  his  appeal. 
The  giving  of  the  appeal  bond  is  not  one  of  the  duties  of  an 
attorney  and  when  an  attorney  assumes  this  duty  he  does  it 
as  agent,  and  his  neglect  is  that  of  the  principal.  92  N.  C, 
485.  The  agreement  between  the  two  attorneys  in  this 
case  thrft  Mr.  Person  should  attend  to  this  appeal  was  a 
matter  personal  between  them.  In  law  both  w^ere  com- 
pelled to  give  the  appeal  their  attention,  and  leaving  out  of 
consideration  Mr.  Person's  sickness,  his  associate,  Mr.  Gul- 
ley,  was  in  perfect  health  the  whole  time  allowed  for  per- 
fecting the  appeal.      The  motion  for  a  certiorari  is  denied. 

The  following  proceedings  were  had  in  another  branch  of 
this  case.  Notice  of  a  motion  was  given  to  the  plaintiff  on 
the  9th  of  May,  1894,  that  the  defendant  would  move  before 
Hon.  John  G.  Byyutra^  Judge  holding  the  Courts  of  the 
Third  Judicial  District,  at  Henderson,  on  the  21st  day  of 
May,  1894,  or  as  soon  thereafter  as  practicable,  for  an  order 
"suspending  the  execution  of  said  judgment  in  the  Court 
below  and  to  allow  the  defendant  pay  for  the  improvements 
made  by  him  on  the  tract  of  land  in  controversy,  the 
amount  to  be  ascertained  by  a  jury."  At  the  hearing  the 
defendant  filed  his  petition  and  affidavits  and  that  portion 
of  them  deemed  necessary  for  the  settlement  of  this  case  is 
as  follows  : 

1.  That  in  the  trial  of  the  case  the  defendant  set  up  no 
claim  for  betterments  or  taxes  paid,  although  he  had  been 
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in  the  possession  of  the  land  for  many  years  and  had  made 
improvements  enhancing  its  value,  and  paid  a  considerable 
sum  in  the  shape  of  taxes  upon  it;  and  that  the  said  judg- 
ment had  not  been  executed.  Wherefore,  the  petitioner 
prayed  for  an  order  staying  the  execution  on  said  judgment 
and  for  the  clerk  of  the  Superior  Court  of  Franklin  county 
to  place  this  cause  on  the  civil  issue  docket  in  order  that 
the  question  of  damages  and  improvements  might  be  passed 
upon  by  a  jury.  It  appears  that,  on  the  hearing  of  the  case 
before  JTudge  Battle,  a  writ  of  possession  and  execution, 
regular  in  all  respects,  was  issued  by  the  clerk  of  the 
Superior  Court  of  Franklin  county  to  the  Sheriff  of  said 
county.  The  Sheriff  of  Franklin  county  returned  said 
writ  into  the  Clerk's  office  on  March  15th,  1894,  with  the 
following  endorsement  on  it : 

Mks.  S    H.  Botbr,  et.  al,      \ 

V.  V  Writ  of  Possession  and  Exe- 

C.  A.  Garner.  )  cution. 

Received  27th  February,  1894.  H.  C.  Kearney,  Sheriff. 
Writ  of  possession  executed  March  15, 1894,  by  putting  the 
defendant  C.  A.  Garner  out  of  the  possession  of  the  land 
described  in  the  within  writ  of  possession,  and  delivering 
the  said  possession  by  direction  of  the  plaintiffs  to  H.  R. 
Perry,  as  agent  of  the  plaintiffs.     H.  C.  Kearney,  Sheriff. 

The  $125  damages  awarded   by  the  jury  in  the  trial  of 

the  original  action  had   not   been  paid  when   the  notice  of 

betterment  was  given.     The  question  for  our  determination 

is  whether  the  said  judgment  had   been   executed   by  the 

Sheriff  of  Franklin  County  before  notice  for  the  motion  for 

betterments  was  given  to  the  plaintiff.     The  return  of  the 

Sheriff  states  that  on  March  15, 1894,  he  put  the  defendant 

out  of  possession  of  the  land  and  delivered  possession  of  the 

land   to    the    agent  of  the  plaintiff.     The    notice    of   the 

motion  for  betterments  was  given   nearly   a  month  later. 
116—9 
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Section  473  of  The  Code  declares  "That  any  defendant 
against  whom  a  judgment  shall  be  rendered  for  la/id  may 
at  any  time  before  the  execution  of  such  judgment,  present 
a  petition  to  the  Court  rendering  the  same,  stating  that  he, 
or  those  under  whom  he  claims,  while  holding  the  premises 
under  a  color  of  title  believed  by  him,  or  them,  to  be  good, 
have  inade  permanent  improvements  thereon,  and  praying 
that  he  may  be  allowed  for  the  same  over  and  above  the 
value  of  the  use  and  occupation  of  such  land  ;  and  there- 
upon the  Court  may,  if  satisfied  of  the  probable  truth  of 
the  allegations,  suspend  the  execution  of  such  judgment 
and  impanel  a  jury  to  assess  the  damage  of  the  plaintiff 
and  the  allowance  to  the  defendant  for  such  improve- 
ments.'" We  think  that  the  Sheriff's  return  of  the  writ 
with  the  endorsement  thereon  was  such  an  execution  of  the 
judgment  as  is  contemplated  by  the  said  section  of  The 
Code.  If  not  so,  judgment  might  be  had  for  land  and  for 
damages  greater  in  amount  than  the  defendant  could  pay, 
and  though  the  plaintiff  may  have  been  put  into  possession 
of  the  land,  yet  so  long  as  the  damages  might  remain  unpaid, 
the  claim  for  betterments  would  still  subsist,  and  if  allowed 
would  be  a  lien  on  the  land,  though  the  same  might  belong 
to  a  purchaser  for  value  and  without  notice. 

There  is  no  error   in   the   ruling  of  His  Honor  and  the 
judgment  is  aftirmed.  Affirmed. 
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SARAH  COX  V.  J.  B.  McGOWAN. 

Deed — Inconsistent  Descriptions — Intention  of  Grantor, 

1.  All  rules  adopted  for  the  construction  of  deeds  embody  what 

the  law,  founded  on  reason  and  experience,  declares  to  be 
the  beH  means  of  arriving  at  the  intention  of  the  parties  at 
the  time  of  the  delivery  of  the  deed ;  hence,  course  and  dis- 
tance or  even  what  is  considered,  in  law,  a  more  certain  or 
controlling  call,  must  yield  to  evidence,  if  believed,  that  the 
parties  at  the  time  of  the  execution  of  the  deed  actually  ran 
and  located  a  different  line  from  that  called  for,  such  evi- 
dence being  admitted  to  show  the  description  of  the  line  to 
be  a  mistake. 

2.  \Vhere  a  deed  contains  two  irreconcilable  descriptions  of  the 

entire  boundaries  of  a  tract  of  land  or  of  a  single  line,  calls 
for  more  stable  monuments;  such  as  the  lines  of  other  tracts 
or  well  known  natural  objects,  will  be  adopted  rather  than 
course  and  distance. 

3.  Where  there  are  inconsistent  descriptions  in  a  deed,  although 

in  doubtful  cases  the  custom  most  favorable  to  the  grantee 
will  prevail  on  the  rule  that  the  first  description  is  presumed 
to  express  the  true  intention  of  the  parties,  yet  a  specific 
description  will  prevail  over  a  general  one  whether  it  comes 
before  or  after  the  latter. 

Civil  action,  for  the  recovery  of  land,  tried  before 
Bynuniy  «/.,  at  April  Term,  1891,  of  Pitt  Superior  Court. 
There  was  judgment  for  the  defendant,  and  plaintiff 
appealed.  The  facts  appear  in  the  opinion  of  Associate 
Justice  Avery. 

Me^isrs.  Jarvis  cfe  Blow^  for  plaintiff  (appellant). 
Mr.  Jas.  E.  Moore,^  for  defendant. 

Avery,  J. :  The  plaintiff,  Sarah  Cox,  claims  through  a 
purchaser   at   a  foreclosure   sale    under    a   mortgage  deed 
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executed  by  the  defendant,  J.  B.  McGowan,  to  one  W.  H. 
Cox,  wherein  the  land  conveyed  is  described  as  "a  certain 
tract  of  land  in  the  county  of  Pitt,  bounded  on  the  north 
by  the  land  of  S.  F.  Worthington,  on  the  east  by  the  lands 
of  T.  A.  McGowan  and  on  the  south  and  west  by  the  lands 
of  Henry  Carey,  being  the  part  of  the  Burton  McGowan 
land  conveyed  by  him  to  James  H.  McGowan,  and  con- 
taining eighty-seven  acres,  more  or  less."  The  action  is 
brought  for  possession  and  the  land  declared  for  in  the 
complaint  is  described  in  the  same  way  as  in  the  deed, 
except  that  the  second  description  after  the  words  "and 
conveyed"  is  omitted.  Prior  to  the  execution  of  the  mort- 
gage Henry  Carey,  whose  name  is  mentioned  as  adjacent 
owner  in  the  deed,  had  aliened  one  and  a  half  acres  of  his 
original  tract  to  James  B.  McGowan,  who  had  conveyed  in 
exchange  that  for  the  same  amount  of  the  land  previously 
conveyed  to  him  by  Burton  McGowan.  This  had  been 
done  in  order  to  straighten  the  division  line  between  the 
two,  the  result  being  that  the  line  of  J.  B.  McGowan  on 
the  south  was  not  the  same  when  the  mortgage  deed 
was  executed  in  March,  1891,  as  when  Burton  McGowan 
had  previously  conveyed  to  him.  Carey  was  not  twenty- 
one  years  of  age  when  he  executed  the  deed  to  the  acre  and 
a  half  in  1S89,  but  executed  another  deed  for  the  same  in 
fulfillment  of  a  promise  then  made  to  ratify  on  arriving  at 
full  age  in  October,  1891,  but  after  the  execution  of  the 
mortgage.  The  deed,  being  a  voidable  executed  convey- 
ance, might  have  been  ratified  without  the  execution  of 
another  deed  {Tunic?'  v.  Gaither^  S3  \.  C,  357  et  neq.) 
but  that,  as  an  act  of  affirmance,  when  done,  had  relation 
back,  so  as  to  make  the  original  deed  valid  ah  initio  instead 
of  void.  10  Am.  ct  Eng.  Enc.  pp.  647  and  648.  Note  1. 
^fcCormac  v.  Leggctty  8  Jones,  425. 

The  plaintiff  contended   that  under  the  first  of  the  two 
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descriptions,  the  one  acre  and  a  half  on  which  W.  H.  Cox 
had  erected  his  improvements,  passed  by  the  mortgage  deed 
in  March,  1891, — the  line  of  Henry  Carey  at  that  time  hav- 
ing been  so  altered  by  the  exchange  as  to  run  south  of  it. 
The  defendant  insisted  that  the  reference  to  the  Burton 
McGowan  deed  was  equivalent  to  inserting  its  calls  as  a 
second  description  in  the  mortgage  deed,  and,  if  that  were 
not  so,  that  the  two  descriptive  clauses  might  be  construed 
together  so  as  to  give  effect  to  both  and  make  the  two  con- 
sistent by  adopting  the  Carey  line  described  in  the  Burton 
McGowan  deed  instead  of  the  division  line  established  by' 
the  exchange. 

All  rules  adopted  for  the  construction  of  deeds  tend 
towards  one  objective  point.  They  embody  what  the  law, 
founded  on  reason  and  experience,  declares  to  be  the  best 
means  of  arriving  at  the  intention  of  the  parties.  3  Wash- 
burn, 428  and  42^9.  The  intention  of  course  relates  to  the 
time  when  the  deed  is  delivered,  hence  course  and  distance, 
or  even  what  is  considered  in  law  a  more  certain  or  con- 
trolling call,  must  yield  to  evidence,  if  believed,  that  the 
parties  at  the  time  of  the  execution  of  a  deed  actually  ran 
and  located  a  different  line  from  that  called  for,  such  evi- 
dence being  admissible  to  show  the  description  of  the  line 
to  be  a  mistake.  BucJcner  v.  Anderson^  11  N.  C,  572;. 
Cherry  v.  Slade,  3  Murphy,  82 ;  Baxter  v.  \Vils(yfij  95  N. 
C,  137 ;  Stanly  v.  Green,  12  Cal.,  148 ;  3  Washburn,  435. 

In  support  of  the  position  stated,  we  lind  that  Tiedman, 
in  his  exhaustive  work  on  Real  Property,  Sec.  828,  lays 
down  the  rule  as  follows:  ^^Conteinporania  exjyositio  et^t 
optima  et  fortissima  in  lege.  In  construing  deeds,  courts 
endeavor  to  pVace  themselves  in  the  position  of  the  parties 
at  the  time  of  the  conveyance,  in  order  to  ascertain  what  is 
intended  to  be  conveyed.  For  in  deftcrihing  the  property 
parties  ktq  presumed  to  refer  to  its  condition  at  that  time^  and 
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the  meaning  of  their  terms  of  expression  can  only  be  prop- 
erly understood  by  a  knowledge  of  their  position  and  that 
of  the  property  conveyed."  The  familiar  rule  that  the 
course  of  a  stream  called  for  as  a  boundary  is  to  be  deter- 
mined by  showing  the  location  at  the  date  of  the  convey- 
ance is  referred  to  as  one  illustration  of  the  practical  opera- 
tion of  the  rule.  • 

While  there  was  no  proof  of  a  survey  or  actual  marking 
out  of  the  boundary  at  the  date  of  the  mortgage  deed,  the 
foregoing  authorities  have  been  cited  to  show  the  recogni- 
tion of  the  principle  that  parties  are  considered  in  law  as 
intending  that  whatever  is  understood  to  be  the  true  line  at 
the  date  of  the  deed  shall  govern.  3  Washburn,  435.  In 
March,  1S91,  J.  B.  McGowan  was  bound  by  his  deed  till  it 
should  appear  whether  Carey  would  repudiate  his  on 
arriving  at  full  age.  Carey's  conveyance  was  then  voida- 
ble, but  when  ratified  in  October,  1891,  the  exchange  made 
in  1889,  to  all  intents  and  purposes,  became  valid.  The  new 
south  line  created  by  the  exchange  was  the  true  line 
referred  to  as  a  boundary  in  the  first  of  the  two  descrip- 
tions, and  therefore  the  second  description,  which  was  incon- 
sistent, could  not  govern.  Where  a  deed  contains  two 
irreconcilable  descriptions  of  the  entire  boundaries  of  a 
tract  of  land  or  of  a  single  line,  calls  for  more  stable  mon- 
uments, such  as  the  lines  of  other  tracts  or  well  known  nat- 
ural objects,  will  be  adopted  rather  than  coarse  and  distance. 
3  Washburn,  424.  Bvckner  v.  Anderson^  111  N.  C,  572  ; 
Proctor  V.  Pool,  4  Dev.,  370  ;  Shaffer  v.  Ilahn^  111  N.  C,  1. 

In  doubtful  cases  the  rule  that  the  construction  must  be 
favorable  to  the  grantee  will  prevail,  or  the  maxim  that  the 
first  description  in  a  deed  is  presumed  to  express  the  true 
intention  of  the  parties  may  be  invoked  to  tip  the  nodding 
beam.  Vance  v.  Fore,  24  Cal.,  436.  But  whether  a  spe- 
cific description  comes  before  or  after  a  general  designation* 
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it  must  prevail,  upon  the  underlying  principle  that  the  law 
will  always  demand  the  production  of  the  highest  evidence 
and  as  between  two  descriptions  will  prefer  that  which  is 
most  certain.  In  Carter  v.  White^  101  N.  C,  30,  the  Court 
held  that  the  first  description  "  known  as  Walker's 
Island  "  miTBt  yield  to  a  more  specific  one  by  metes  and 
bounds,  which  did  not  include  the  whole  island.  The  boun- 
daries, as  set  forth  in  the  first  description  in  the  mortgage, 
are  the  lines  of  the  three  adjacent  tracts  which  it  was 
admitted  completely  surrounded  W.  H.  Cox's  place.  As  we 
have  seen,  the  parties  are  presumed  to  have  contracted 
with  reference  to  the  then  existing  boundaries.  After 
laying  down  the  rules  that  the  true  line  originally  run,  old 
marked  lines,  or  the  lines  of  adjacent  tracts,  may  be  proved 
to  vary  course  or  extend  or  diminish  distance,  Chief  Justice 
Taylor,  in  commenting  upon  them  in  Cherry  v.  Slade^ 
mjrra^  said  that  all  of  the  rules  were  founded  "  upon  the 
same  reason  " — "  the  design  of  all  being  to  ascertain  the 
location  originally  tnadeP  The  location  originally  made 
must  have  conformed  to  the  true  boundaries  then  existing. 
Carev  did  not  then  own  the  one  acre  and  a  half,  but  had 
conveyed  it  by  a  deed,  since  made  valid,  as  to  remove  his 
line  to  the  south  of  it,  and  make  the  first  specific  descrip- 
tion include  it  within  the  J.  B.  McGowan  tract. 

Looking  beyond  our  own  adjudications,  we  find  that  in 
the  case  oi  Dana  v.  Middlesex  Bank^  10  Dana,  250,  where 
under  the  first  description  the  land  was  completely  sur- 
rounded by  a  street,  lines  of  adjacent  tracts  and  a  river,  the 
Supreme  Court  of  Massachusetts  held  (as  did  this  court  in 
Carter  v.  White^  supra)  that  such  a  specific  description  pre- 
vailed over  a  more  general  one,  because  it  was  more  defi- 
nite, not  because  it  was  first  given  in  the  deed.  But  that 
case  is  more  completely  in  point  here,  since  the  second 
description  there  set  forth  was  "  being  the  same  set  oft'  to 
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the  representatives  of  the  late  Wm.  S.  Crook,  deceased,  in 
the  division  of  the  estate  of  Enoch  Crook,  deceased, 
recorded  with  Middlesex  Probate  Records,  b.  177,  p.  97, 
&c."  While  in  our  case  it  is  admitted  that  the  Burton  Mc- 
Gowan  deed  did  not  include  the  acre  and  a  half  in  contro- 
versy, the  calls  of  that  deed  are  not  given  in  the  statement 
of  the  case,  nor  is  any  reference  made  to  the  registry  or 
directly  to  the  deed  for  a  more  perfect  description.  But  in 
Dana  v.  Banh^  supra^  the  more  general  description  refers 
to  the  book  and  page  of  the  record,  as  exhibiting  the  whole 
deed.  The  description,  which  calls  for  lines  of  other  tracts, 
we  can  see  fixes  the  boundaries  by  what  are  considered 
stable  and  certain  monuments,  then  existing,  and  is  to  be 
preferred  to  one  that  is  more  general,  even  where  the  more 
general  designation  of  the  lines  can  by  reference  to  other 
deeds  be  made  more  specific.  It  is  true  that  in  numerous 
cases  which  we  need  not  cite,  it  has  been  held  that  the  ref- 
erence in  one  deed  to  another  makes  it  competent  to  intro- 
duce the  conveyance  referred  to  in  evidence  for  the  purpose 
of  showing  that  the  original  instrument  offered  is  not  void 
for  vagueness  in  the  descriptive  clause,  but  it  does  not 
follow  that  there  is  anv  conflict  between  that  rule  and  the 
one  invoked  in  the  decision  of  this  case,  that  the  general 
designations,  such  as  "known  as  the  Brown  place"  or 
"  known  as  the  Mt.  Vernon  place,"  though  susceptible  of 
location  by  proof  aliunde^  must  yield  to  a  more  specific 
description,  wiiicli  marks  out  the  boundaries  as  lines  of 
adjoining  tracts,  streets  or  rivers  or  designated  corners  with 
course  and  distance  either  preceding  or  following  that 
which  is  less  definite  in  the  same  instrument.  The  parties 
are  presumed  to  have  intended  to  be  governed  by  the 
description  which  they  make  specific  where  it  is  in  conflict 
with  another.     We  think  that  there  was  error  in  the  ruling 
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of  the  Court  below.     The  judgment  is  reversed.     Let  judg- 
ment be  entered  for  the  plaintiff  below. 

Reversed. 


R.  J.  COBB,  assignee,  et  al  v.  S.  S.  RASBERRY  et  al. 

Husband  and   Wife — Mortgage  hy  Husband  of  Crops  on 

Wife's  Land — Curtesy. 

1.  The  Act  of  1849  (section  1840  of  The  Code)  only  prohibited  the 

husband  from  selling  or  leasing  the  real  estate  of  his  wife 
without  her  consent,  and  prevented  the  sale  of  the  land 
under  execution  against  the  husband,  but  his  rights  as  ten- 
ant by  the  curtesy  initiate  to  the  rents  and  profits  were 
not  impaired  thereby. 

2.  Where  the  marriage  and  seizin  of  the  wife  in  the  lands  took 

place  before  the  adoption  of  the  Constitution  of  1868,  the 
husband  has  the  right  to  the  crops  on  his  wife's  lands,  and 
may  sell,  lease  or  mortgage  them. 

This  was  a  civil  action,  tried  before  Bynuni^  e/.,  and  a 
jury,  at  April  Term,  1894,  of  Pitt  Superior  Court. 

The  action  was  brought  for  the  recovery  of  the  posses- 
sion of  certain  personal  property,  including,  among  other 
things,  cotton,  corn  and  other  crops,  all  of  which  were 
raised  on  a  tract  of  land  described  in  the  complaint,  and 
were  embraced  and  conveyed  in  a  certain  agricultural  lien 
or  mortgage,  executed  by  the  defendant  S.  S.  Rasberry  to 
one  W.  H.  Cox  to  secure  payment  of  a  debt  already  due,  and 
future  advances  to  enable  said  Rasberry  to  cultivate  the 
said  land,  amounting  in  all  to  one  hundred  and  ninety  dol- 
lars. After  the  execution  of  the  said  mortgage  the  same 
bad  been  assigned  to  plaintiff  Cobb,  and  the  account  for  the 
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said  advances  had  become,  by  sale  of  the  same,  the  property 
of  plaintiff  Sarah  Cox.  The  yeme  defendant,  who  had 
been  allowed  to  come  in  and  make  herself  a  party  and 
plead  to  the  action,  set  up  as  a  defense  in  her  answer  that 
the  crops  specified  were  raised  on  her  land  and  were  her 
separate  property. 

In  addition  to  the  proving  of  the  said  pre-existing  debt 
and  the  advances,  the  vahie  of  the  property  seized,  the 
execution,  probate  and  registration  of  said  mortgage,  the 
assignment,  etc.,  the  plaintiffs  established  in  evidence  that 
the  marriage  of  the  defendant  S.  S.  Rasberry  to  the  fef/it' 
defendant,  and  the  vesting  in  the  feme  defendant  of  the 
title  to  the  land  on  which  the  said  crops  were  raised,  took 
place  before  the  adoption  of  the  Constitution  of  1868,  the 
said  marriage  having  occurred  in  the  year  eighteen  hun- 
dred and  sixty-four  (1864),  and  the  said  land  (w^hich 
descended  to  feme  defendant  from  her  father)  having  been 
divided  and  allotted  to  her  by  proper  proceedings  for  that 
purpose  in  the  year  eigliteen  hundred  and  sixty-five  (1865). 
Plaintiffs  also  proved  that  several  children,  the  issue  of 
said  Tnarriage,  had  been  born  and  were  yet  living,  but  at 
what  time  any  of  said  children  were  born  did  not  appear  in 
the  evidence.  There  was  no  evidence  on  behalf  of  defend- 
ants. 

His  Honor  ruled,  that  notwithstanding  the  evidence  as 
to  the  date  of  the  marriage  of  the  defendants,  and  the  time 
f)f  the  descent  and  vesting  of  the  said  title,  Xliefeme  defend- 
ant's right  of  property  in  the  said  croj)s  was  not  affected 
by  those  facts,  and  for  that  reason  plaintiffs  were  not  enti- 
tled to  recover  said  crops,  and  he  so  charged  the  jury. 
Exception  and  appeal  by  plaintiffs. 

Jfessrs.  J.  B.  liaichelor  and  Jas,  E,  Moore^  for  plaintiflfs 
(appellants). 

N  o  c ou  n sel ,  con  tra. 
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Montgomery,  J. :  The  matter  set  up  in  the  answer  of 
the  feme  defendant  cannot  avail  her.  At  common  law  the 
husband,  when,  by  birth  of  issue  he  became  tenant  by  the 
curtesy  initiate^  was  the  owner  of  the  crops  grown  on  the 
wife's  land,  and  even  in  case  of  his  death  before  hers  his 
personal  representatives  were  entitled  to  them.  Williams 
V.  Lanier,  44  N.  C,  30.  The  Act  of  1849,  Code,  Sec.  1840, 
only  prohibited  the  husband  from  selling  or  leasing,  for  the 
term  of  his  life  or  any  less  term  of  years,  the  real  estate  of 
his  wife  when  the  marriage  had  taken  place  since  the  3rd 
Monday  of  November,  1848,  without  her  consent  by  deed 
and  privy  examination  ;  nor  would  that  Act  suffer  his  estate 
in  the  land  to  be  sold  under  execution  against  him.  His 
rights  how-ever  to  the  profits  and  rents  were  not  impaired 
or  disturbed.  In  Hovston  v.  Brov^n,  52  N.  C,  163,  this 
Court  said,  in  referring  to  that  Act :  "The  sole  object  was 
to  provide  a  home  for  her  (the  wife)  of  which  she  could  not 
be  deprived  by  the  husband  or  the  creditors."  The  mar- 
riage and  seizin  of  the  wife  in  the  lands  took  place  before 
the  adoption  of  the  Constitution  of  1868;  and  Article  X, 
See.  6,  of  that  instrument,  and  the  laws  made  in  pursuance 
thereof,  apply  only  to  cases  where  the  marriage  has  been 
contracted  or  the  property  acquired  since  the  adoption  of 
the  Constitution.  Morris  v.  Morris,  94  N.  C,  613 ; 
Thmtpson  v.   Wiggins,  109  N.  C,  508. 

There  was  error  in  the  instruction  which  his  Honor  gave 
to  the  jury  and  the  plaintiff  is  entitled  to  a  new^  trial. 

New  Trial. 
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CLAUDIA  REDMOND  v.  H.  L.  STATON. 

Action  of  Daniaffes  against  Clerk  for  Failure  to  Index 
Judgment —  Chose  in  A  ctioi\ — A ssign  ment  of  Judgmen  t — 
Right  of  Assig7iee  of  Judgment  to  Damages  for  Clerk^s 
Default. 

1.  The  right  of  action  which  the  plaintiff  in  a  judgment  has  against 

a  Clerk  of  the  Superior  Court  for  not  properly  indexing  the 
judgment  is  assignable. 

2.  The  simple  assignment  of  a  judgment  does  not  carry  with  it  the 

right  of  action  which  the  plaintiff  has  against  a  Clerk  of  the 
Superior  Court  for  failure  to  properly  index  it ;  therefore, 

8.  Where  R  bought  from  F  a  judgment  which  the  Clerk  of  the 
Superior  Court  had  failed  to  properly  index,  and,  by  reason 
of  such  negligence,  lost  a  lien  upon  land,  and  it  did  not  appear 
that  in  taking  an  assignment  of  the  judgment  R  contracted 
with  F  for  any  thing  but  the  judgment :  Held^  that  R  acquired 
only  the  right  to  enforce  the  judgment  and  to  enjoy  its 
fruits,  and  not  the  right,  which  F  had,  to  sue  the  Clerk  for 
his  failure  to  properly  index  it. 

Civil  action,  tried  before  Armfield^  «/.,  at  Fall  Term  of 
Edgecombe  Superior  Court.  There  was  judgment  for  the 
defendant  and  plaintiff  appealed.  The  facts  appear  in  the 
opinion  of  Associate  Justice  Furches. 

Mr,  John  Z.  JiridgerSy  for  plaintiff  (appellant). 
Mr.  H.  G.  Connor^  for  defendant. 

Furches,  J.:  At  April  Term,  1880,  of  Edgecombe 
Superior  Court,  O.  H.  Farrar  recovered  a  judgement  against 
B.  Bryan  and  Joshua  Killebrew,  which  was  duly  placed  on 
the  Judgment  Docket  of  said  court  but  was  not  indexed 
and  cross-indexed  as  required  by  law,  to  constitute  it  a  lien 
on  the  land  of  the  defendent  Killebrew  in  Edgecombe 
('ounty. 
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Farrar,  soon  thereafter,  sold  and  assigned  said  judgment 
to  the  plaintiff  who  did  not  know  of  the  defective  condition 
of  the  index.  Killebrew,  at  the  date  of  this  judgment  and 
at  the  date  of  the  assignment  to  plaintiff,  was  the  owner  of 
eiuificient  real  estate  in  Edgecombe  County  to  have  satisfied 
said  •  judgment,  and  upon  which  said  judgment  would 
have  been  a  lien,  if  it  had  been  properly  indexed  ;    but 

being  indebted  to  other  parties,  on  the day  of  February, 

18S9,  and  after  the  rendition  of  the  judgment  assigned  to 
plaintiff,  he  executed  a  deed  in  trust  to  Jacob  Battle  to 
ijecure  other  indebtedness,  in  which  he  conveved  all  his 
lands.  Said  Battle  as  trustee  has  since  sold  said  land,  and 
the  purchaser  thereof  in  an  action  to  remove  the  cloud  pro- 
duced by  plaintiff's  judgment,  in  which  she  was  a  party, 
has  recovered  said  lands,  the  Court  holding  that  owing  to 
the  defective  indexing  of  plaintiff's  judgment  it  created 
no  lien,  and  plaintiff  has  thereby  lost  her  debt.  Dewey  v. 
Sugg,  109  N.  C,  328. 

At  April  Term,  1886,  of  Edgecombe  Superior  Court,  and 
for  some  time  thereafter,  the  defendant,  H.  L.  Staton,  was 
the  Clerk  of  said  Court,  and  plaintiff  has  brought  this  action 
against  him  (not  on  his  official  bond)  to  recover  damages 
for  the  loss  of  her  money  caused  by  his  negligence  in  not 
properly  indexing  said  judgment. 

The  assignment  is  not  set  out  in  the  record,  but  it  is 
admitted  by  plaintiff  that,  in  form,  it  only  assigns  the  judg- 
ment to  plaintiff. 

Defendant,  without  controverting  these  facti^,  denies 
plaintiff's  right  to  recover,  as  he  says,  for  two  reasons  : 
First,  that  plaintiff  has  shown  no  cause  of  action  against 
him^  and,  secondly,  that  if  she  has,  it  is  barred  by  the  lapse 
of  time  and  the  statute  of  limitations — plaintiff's  action 
not  having  been  commenced  until  1888  (the  precij^e  date 
not  shown,  as  the  summons  does  not  appear  in  the  record). 
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It  was  admitted  on  the  argiiinent  by  the  learned  coun- 
sel, representing  plaintiff  and  defendant,  that  this  is  a  case 
of  first  impression  in  our  courts  and  that  they  have  been 
unable  to  find  any  decided  case  like  this  in  the  other 
courts.  This  being  the  case,  the  Court  has  given  it  careful 
investigation,  and  as  much  reflection  as  we  were  able  to 
bring  to  bear  upon  tlie  questions  presented  ;  and  after  doing 
so  we  are  of  the  opinion  that  Farrar  had  a  chose  in  action 
against  the  defendant  (Ilolman  v.  Miller^  103  N.  C,  118; 
Kivett  V.  Yovng^  100  N.  C,  567),  and  that  under  our 
statutes  this  chone  might  have  been  assigned.  But  that  it 
was  not  assigned  seems  to  be  true,  unless  the  assignment 
of  the  judgment  carried  with  it  this  right  or  chose  which 
Farrar  had  against  the  defendant.  The  fact  that  it  was 
assignable  under  The  Code^  does  not  help  the  plaintiff  if  it 
was  not  assigned.  The  Code  did  not  create  causes  of  action, 
but  only  enlarged  the  power  of  assignment.  PlaintiflT's 
rights,  then,  stand  as  they  did  before  The  Code.  And  this 
brings  us  to  a  consideration  of  plaintiff's  rights  at  common 
law  and  in  equity.  At  common  law,  choi<es  in  action  were 
not  assignable,  and  did  not  pass  from  the  bargainor  to  the 
bargainee,  unless  they  were  such  contracts,  covenants,  as 
attached  to  the  estate  and  ran  with  the  estate,  such  as 
warranty  and  (piiet  enjoyment  in  conveyances  of  land.  So 
the  plaintiff*  is  not  benefitted  by  this  princi})le,  as  there  is 
neither  covenant,  contract  or  land.  And  it  is  not  always 
in  a  sale  of  land  that  these  choaes  pass.  For  instance,  A 
sells  to  B  the  lands  of  C,  stating  in  the  deed  that  C  has  the 
title,  but  A  executes  a  deed  to  B  with  full  covenants  of 
warranty  and  (juiet  enjoyment,  and  B  is  afterwards  turned 
out  by  C.  B  has  a  cause  of  action  atjainst  A.  But  B  sells 
to  D  with  full  covenants,  and  C  turns  D  out  of  possession, 
and  B  has  become  insolvent.  I)  has  no  right  of  action 
atrainst  A  at  law,  for  the  reason  that  there  was  no  estate 
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passed  from*  A  to  B,  and  as  no  estate  passed  to  B,  no  cove- 
nants passed,  as  they  were  not  assignal)le,  and  only  ran 
with  the  estate.     Nesbit  v.  JVesbit^  Conf.  Reports,  318,  403. 

But  in  this  case  D  might  bring  liis  suit  in  equity  against 
A  and  recover — equity  holding  that  B  had  the  right  to  sue 
and  that  he  had  conveyed  to  D  with  full  covenants.  There- 
fore  equity  would  treat  B  as  a  trustee  of  D  and  in  that  way 
pive  I)  relief  against  A.     NeHhit  v.  Brcrwii^  1  Dev.  Eq.,  30. 

A  buys  a  non-negotiable  note,  which  gives  him  the  equi- 
table but  not  the  legal  title  to  the  note.  The  note  is  not 
paid,  and  A  brings  suit  in  the  name  of  the  assignor  who  is 
the  legal  owner,  obtains  judgment,  puts  execution  in  the 
hands  of  the  Sheriii*  for  collection,  telling  the  Sheriff  that 
the  money  will  be  his  when  collected,  as  he  had  bought  the 
note  before  suit,  which  he  had  to  bring  in  the  name  of  the 
payee,  as  he  had  not  endorsed  the  note.  The  Sheriff  col- 
lects the  money  and  pays  it  to  the  legal  owner  in  whose 
name  the  suit  was  brought.  A  brings  his  action  for  the 
money  against  the  Sheriff  and  the  court  sustains  his  action 
npon  the  ground  that  when  the  money  was  collected,  it  was 
his.     HoJc£  V.  Carter,  12  Ired.,  324. 

We  are  now  in  a  Court  of  Equity  as  well  as  a  Court  of 
Law,  and  we  admit  that  at  the  first  view  of  these  cases  thev 
tieemed  to  support  plaintiff's  contention.  But  u])on  exam- 
ination we  think  they  are  distinguishable  from  the  case  now 
before  the  Court. 

In  Hoke  v.  Carter^  nnjyra^  the  money  collected  by  the 
Sheriff  was  the  fruit  of  the  judgment,  which  in  equity 
belonged  to  Hoke. 

In  Ne^hit  v.  Brown^  Hupra,  there  was  the  covenant — the 
contract — the  choae  in  action,  and  though  it  did  not  pass 
from  A  to  B  with  the  estate,  the  reason  that  no  estate  in 
the  land  passed,  and  it  was  not  assignal)le  at  law,  yet  there 
was  a  contract,  and  equity  enforced  it. 
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And  the  trouble  with  plaintifTs  case  is  that  she  failed  to 
show  she  contracted  with  Farrar  for  anything  but  the  judg- 
ment, and  therefore  she  got  nothing  but  the  judgment,  with 
the  rights  that  Farrar  had  to  enforce  it  and  have  the  bene- 
fits of  its  fruits. 

The  case  of  Timberlake  v.  Povjell^  99  N.  C,  233,  though 
not  a  case  directly  in  point,  involves  very  much  the  same 
principles  and  the  same  considerations  as  this  case,  and 
tends  strongly  to  sustain  defendant's  first  contention  and 
the  view  we  have  taken  of  the  case. 

We  therefore  hold  that  plaintiif  has  failed  to  show  that 
she  has  a  cause  of  action  against  the  defendant,  and  the 
judgment  appealed  from  must  be  affirmed. 

This  relieves  us  from  the  consideration  of  the  interesting 
question  of  the  statute  of  limitations,  which  has  grown  to 
be  one  of  the  most  troublesome  subjects  our  courts  have  to 
deal  with.  '  Affirmed. 


W.  W.  GREEN,  Administrator  of  W.  W.  Green,  v.  E.  A.  BAL- 
LARD et  al. 

Married  Woman —  Void  Judgment — Coverture  Appearing 

in  Pleadings. 

When  the  fact  of  the  coverture  of  a  woman  appears  in  the  com- 
plaint or  other  pleadings  in  an  action  on  a  promise  to  pay 
money,  she  not  being  a  free-trader,  nor  having  specifically 
bound  her  separate  estate  for  its  payment,  a  personal  judg- 
ment rendered  therein  against  her  is  a  nullity  and  will  be  set 
aside  on  motion. 

This  was  a  motion  by  the  defendant,  Mrs.  E.  A.  Ballard, 
to  set  aside  a  judgment  against  her,  heard  before  Battle^  e/., 
at  Chamhers^  by  consent,  as  of  April  Term,  1894,  of  Frank- 
lin  Superior    ('oiirt.      The   motion   was  refused   and   the 
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defendant  appealed.     The  facts  appear  in  the  opinion  of 
Chief  Justice  Faibcloth. 

Mr,  JP.  S.  Spmill^  for  plain tiflF. 

Metiers.  Shepherd  i&  Bushee  and  N.  Y,  GuUey^  for  defend- 
ant (appellant). 

Faircloth,  C.  J. :  Prior  to  1889  a  special  proceeding 
was  instituted  in  Franklin  Superior  Court,  by  the  admin- 
istrator of  W.  W.  Green,  against  his  heirs-at-law,  includ- 
ing the  defendant  E.  A.  Ballard  and  her  husband  W.  H. 
Ballard,  to  sell  land  for  assets.  A  sale  was  ordered  and 
commissioners  to  sell  were  appointed,  who  sold,  and  the 
defendant  E.  A.  Ballard  bought  a  part  of  the  land  and  gave 
her  personal  note  to  the  commissioners  for  the  purchase 
price  with  the  written  consent  of  her  husband,  and  said  sale 
was  confirmed.  The  purchaser  having  defaulted  in  pay- 
ment of  said  note,  the  commissioners  caused  a  notice,  treated 
as  a  complaint  in  this  branch  of  the  case,  to  issue  to  E.  A. 
Ballard  and  her  husband  that  said  commissioners  would 
ask  the  Court  for  an  order  to  resell  the  land  and  for  judg- 
ment against  them  on  said  note  for  the  balance  due  thereon 
after  a  credit  for  her  share  of  the  proceeds  of  the  sale,  and 
E.  A.  Ballard  and  her  husband  accepted  service  of  the 
notice  without  waiver  of  legal  rights.  E.  A.  Ballard  and 
her  husband  failed  to  appear  or  make  any  defence  to  said 
motion,  and  at  November  Term,  1889,  a  decree  to  resell 
the  land  and  a  judgment  was  entered  for  the  balance  on 
the  note  against  defendant  E.  A.  Ballard  and  her  husband, 
in  favor  of  said  commissioners,  and  W.  H.  Ballard,  the 
husband,  died  in  March,  1890.  In  1892,  and  within  one 
year  after  she  had  actual  knowledge  of  the  terms  and  pro- 
visions of  the  last  named  judgment,    she    instituted  this 

proceeding  to  set  aside  the  judgment  rendered  against  her 
116—10 


146  IN  THE  SUPREME  COURT.  [116 


Grekn  V,  Ballard. 


at  November  Term,  1889,  which  was  refused  and  she 
appealed. 

It  sufficiently  appears  from  the  notice,  treated  as  a  com- 
plaint, on  which  the  judgment  at  November  Term,  18S9, 
was  entered,  that  the  defendant  E.  A.  Ballard  was  then  a 
/e7ne  covert^  and  the  question  is  presented  whether  the 
judgment  against  her  on  the  note  was  a  nullity  and  void, 
and  can  now  be  set  aside  on  her  .motion.  At  common  law 
a  married  woman  has  no  capacity  ^>/(?ni  juris  to  enter  into 
contracts  binding  on  her  personally  or  to  aifect  her  sepa- 
rate estate,  and  can  only  do  so  in  cases  declared  by  the 
Courts  of  Chancery  and  by  the  provisions  of  our  Constitu- 
tion of  1868  and  the  marriage  Act,  under  certain  condi- 
tions, none  of  which  are  present  in  this  case.  The  principle 
was  well  stated  in  Pipjpen  v.  ^VeHHim^  74  N.  C,  437,  and  the 
instances  and  requisites  for  subjecting  a  married  woman's 
separate  estate  to  satisfy  her  contracts  were  pointed  out 
and  have  been  followed  in  numerous  decided  cases  in  this 
State.  See  Davghtery  v.  SprinJcle,  88  N.  C.,300.  If  the 
defendant  had  i>leaded  her  coverture  by  answer  or  other- 
wise, it  is  conceded  that  no  personal  judgment  could  have 
been  entered  against  her,  and  the  plaintiffs  insist,  as  no 
such  plea  was  tiled,  that  the  judgment  is  valid,  and  rely 
on  Vkk  V.  Pope,  81  N.  C,  22,  and  Neville  v.  Pope,  95  N. 
C,  346,  in  supjKvrt  of  their  co^itention,  as  the  Court  refused, 
on  motion  of  the  feme  covert  defendant,  to  set  aside  the 
judgment,  but  on  inspection  we  find  that  no  complaint  (»r 
other  pleading  was  filed  in  either  case,  so  that  the  cover- 
ture did  not  ap]>ear  to  the  Court. 

AVhere  the  fact  of  coverture  a})])ears  in  the  complaint,  or 
notice  as  in  our  case  treated  as  a  com])laint,  it  is  expressly 
and  directly  held  in  the  following  cases  that  a  personal 
iudirment  is  a  nullitv  and  void,  and  mav  be  set  aside  at  anv 
time  bv  motion  of  the  fetne  defendant,  althou^jh  no  plea  or 
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answer  wa&  filed.     Griffith  v.   C/arke^  18   Md.,  457;  Jlig- 
ginit  V.  Peltzer^  49  Mo.,  152 ;  Swayne  v.  Lyon^  67  Pa.    St., 

In  Baker  v.  Garrisy  1(KS  X.  C,  218,  the  coA^erture 
appeared  froin  the  complaint  and  answer  also,  and  the  judg- 
ment was  refused,  and  it  was  insisted,  upon  the  authority 
of  Vick  V.  Pop€y  svj>ra,  that  coverture  must  be  pleaded  and 
the  Court  said  :  "This  is  undoubtedly  true,  for  when  the 
disability  does  not  appear  upon  the  face  of  the  complaint, 
the  plea  must  of  course  be  by  way  of  answer,  as  otherwise 
the  fact  of  coverture  can  never  be  known." 

It  is  the  fact  of  coverture,  appearing  to  the  Court  in  tlie 
record,  that  will  not  permit  a  personal  judgment  to  be  entered 
against  the  J^eme  covert  on  her  simple  contrac't  to  pay 
money,  and  we  can  see  no  reason  why  it  should  not  have 
the  same  effect,  whether  it  appeared  in  the  complaint  or  in 
the  answer,  and  we  are  of  opinion  that  His  Honor 
erred,  and  that  he  should  have  set  aside  the  personal  judg- 
ment against  E.  A.  Ballard,  and  it  is  so  ordered. 

This  disposition  of  defendant's  second  exception  renders 
it  tmnecessary  to  consider  her  first  and  third  exceptions. 

Reversed. 


T.  J.  JARVIS  V.  J.  H.  VANDERFORD  et  al. 

Ecideii  ce — jRres  innjytioa — Ua  n  d  irrit  in  (j — Devi  a  ra  i  ion  ,s 

Again  fit    Tiile. 

1.  The  fact  that  in  the  trial  of  an  action,  A  was  shown  to  have  been 
Clerk  of  a  Court  at  a  certain  date  does  not  create  a  presump- 
tion that  he  was  such  Clerk  several  years  i)rior  to  that  date. 

i.  A  witness  who  has  not  qualified  himself  as  an  expert  as  to  hand- 
writing, and  who  has  never  seen  a  certain  person  write  and 
has  never  corresponded  with  him,  is  incomi)etent  to  testify 
as  to  such  person's  handwriting  by  comparinj?  it  with  other 
writing  alleged  but  not  known  to  be  the  hitter's. 
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3.  In  an  action  to  recover  land,  brought  by  the  purchaser  at  a 
mortgage  sale,  a  declaration  against  title  made  by  the  mort- 
gagor after  the  execution  of  the  mortgage  is  not  competent 
evidence  against  the  plaintiff. 

This  was  an  action  for  the  recovery  of  the  possession  of 
land,  tried  before  Bynurti^ «/.,  and  a  jury,  at  the  April  Term, 
1894,  of  Pitt  Superior  Court. 

It  was  admitted  that  the  title  to  the  land  in  controversy 
was  in  one  David  Averett,  who  was  long  since  dead. 

The  plaintiff  offered  testimony  tending  to  show  that  one 
Starling  Averett  was  the  son  and  heir-at-law  of  said  David 
Averett,  and  then  put  in  evidence  the  will  of  Starling 
Averett,  by  which  will  the  real  estate  of  said  Starling 
Averett  was  given  to  his  wife  for  her  life,  remainder  in  fee 
in  W.  II.  Burnett.  It  w^as  in  evidence  that  the  widow  of 
Starling  Averett. had  been  dead  some  twenty  years.  The 
plaintili*  put  in  evidence  a  mortgage  deed  from  W.  H.  Bur- 
nett to  F.  G.  James,  and  then  deeds  showing  a.  chain  of 
title  to  himself.  Plaintiff  offered  evidence,  which  was  not 
contradicted,  that  Starling  Averett,  and  after  his  death  W. 
H.  Burnett,  had  been  in  possession  of  the  land,  claiming  it 
from  as  far  back  as  1852,  or  further,  until  some  ten  or 
eleven  years  ago,  and  that  Burnett  was  in  possession  at  the 
time  of  his  death,  which  occurred  some  twenty  years  after 
the  war. 

The  plaintiff  further  showed  by  the  record,  and  without 
objection,  that  a  non-suit  was  entered  in  the  original  action, 
and  this  action  was  broui^jht  within  a  vear  after  such  non- 
suit. 

The  plaintiff  furtlier  put  in  evidence  the  answer  of  J.  H. 
Vanderford  and  G.  W.  Vanderford  in  the  first  action,  as 
follows,  to- wit : 

"  Tlie  defendants  Henry  Vanderford  and  George  Van- 
derford, for  their  answer,  shy  : 
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^'  I.  That  the  plaintiff  at  the  commencement  of  this 
action  was  not  the  owner  of  the  premises  as  alleged,  and 
was  not  entitled  to  the  possession  of  the  same. 

"  II.  They  admit  that  they  are  in  possession  of  the  land 
de&c^ribed,  but  deny  that  they  are  in  the  wrongful  and 
unlawful  possession  thereof.  On  the  contrary,  they  say 
that  their  possession  is  lawful  as  heirs-at-law  of  their  grand- 
father, Starling  Averett,  from  whom  the  said  title  of  the 
said  land  descended  to  these  defendants." 

The  plaintiff  further  showed  that  the  defendants  were 
the  grandchildren  of  the  said  Starling  Averett,  and  that 
their  parents  were  dead. 

The  defendants  offered  evidence  tending  to  show  that  the 
court-house  in  Greenville,  with  all  of  the  records  of  the 
Clerk's  oiSce,  both  County  Court  and  Superior  Court,  all 
of  the  records  of  wills,  were  destroyed  by  fire  in  1858,  and 
the  destruction  of  the  same  was  admitted. 

The  defendants  then  offered  in  evidence  a  paper-writing 
purporting  to  be  a  copy  of  the  will  of  David  Averett. 
Objection  by  plaintiff.  Objection  sustained.  Defendants 
excepted. 

The  Court  states  for  the  benefit  of  the  Supreme  Court 
that  the  alleged  copy  introduced  appeared  to  be  old  and 
faded. 

The  defendants  then  introduced  a  witness  who  testified 
that  he  had  some  old  papers  at  home  which  were  signed 
**  Alexander  Evans,  Clerk, "  one  an  order  of  sale.  ''  I  don't 
know  that  he  was  clerk  or  that  he  signed  them.  Don't 
remember  the  dates,  they  are  very  old  papers  and  much 
worn.  I  have  seen  some  handwriting  said  to  be  Alexander 
Evans'.  Don't  know  it  myself."  Defendants  propose  to 
hand  to  the  witness  the  paper-writing  "  A  "  and  ask  him  if 
the  signature  of  Alexander  Evans  is  in  the  same  handwrit- 
ing he  has  at  home,  and  if  it  is  the  same  he  has  seen  and 
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which  was  said  to  be  the  handwriting  of  Evans.     Objection. 
Sustained.     Exception. 

Tlie  witness  further  testified  that  he  had  seen  the  paper- 
writing,  purporting  to  be  a  copy  of  the  will  of  David  Averett, 
before.  "It  was  in  the  possession  of  W.  H.  Burnett.  He 
asked  me  to  read  it  and  tell  him  whose  hand  it  was.  He 
told  me  it  was  the  will  of  David  Averett,  and  said  that  if 
the  devisee  in  that  will  were  to  come  he  would  not  dispute 
the  title  of  said  devisee  at  all.  The  next  I  saw  of  that 
copy  of  David  Averett's  will  was  after  Burnett's  death.  It 
was  among  Burnett's  valuable  papers.  The  next  time  I 
saw  it  the  defendant  had  it.  Defendants  set  up  claim  to 
the  land  during  the  life  of  Burnett,  and  as  soon  as  they 
learned  of  the  said  copy  of  the  will  of  David  Averett.  I 
told  them  of  the  copy  of  the  will  a  month  or  so  after  Bur- 
nett showed  it  to  me  and  told  me  what  it  was." 

» 

One  of  the  defendants  testified  that  he  got  the  paper- 
writing  purporting  to  be  the  will  of  David  Averett  from 
the  administrator  of  W.  H.  Burnett ;  said  that  it  was  among 
Burnett's  valuable  papers.  Was  in  a  trunk  with  the  deed 
of  David  Averett  for  the  land. 

Defendants  put  in  evidence  books  of  the  Register's  office 
containing  the  records  of  deeds,  among  others  one  probated 
in  May,  1818,  showing  that  Alexander  Evans  was  Clerk 
and  Richard  Evans  was  Deputy  Clerk. 

The  plaintiff  then  introduced  in  evidence  books  lOf  the 
Register's  office  containing  the  records  of  deeds,  among 
athers  one  probated  at  February  Term,  1808,  showing  that 
George  Evans  was  Clerk. 

It  was  admitted  that  Alexander  Evans  and  Richard 
Evans  were  long  since  dead. 

Upon  the  above  evidence  the  defendants  offered  in  evi- 
dence the  paper-writing  purporting  to  be  a  copy  of  the  will 
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of  David  Averett.  Objection  by  plaintiif  sustained,  and 
exception  by  defendants. 

There  was  verdict  and  judgment  for  plaintiif,  and  defend- 
ants appealed.  As  grounds  for  appeal,  the  defendants  assign 
as  error : 

1.  The  exclusion  of  the  evidence  as  to  the  handwriting 
of  Alexander  Evans. 

2.  The  refusal  to  permit  defendants  to  put  in  evidence 
the  paper- writing  purporting  to  be  a  copy  of  the  will  of 
David  Averett. 

Messrs,  Shepherd  <&  Bushee^  for  plaintiff. 

Mr,  Jos.  E,  MoarCj  for  defendants  (appellants). 

FcRCHES,  J.:  This  is  an  action  for  the  possession  of  land, 
in  which  there  was  a  verdict  and  judgment  for  plaintiff,  and 
defendant  appealed.  The  record  presents  but  two  excep- 
tions— first,  the  exclusion  of  the  evidence  as  to  the  hand- 
writing of  Alexander  Evans :  second,  the  refusal  to  permit 
defendant  to  put  in  evidence  a  paper-writing  purporting  to 
be  a  copy  of  the  will  of  David  Averett.  We  do  not  think 
either  one  of  these  exceptions  can  be  sustained. 
It  was  not  shown  that  Alexander  Evans  was  Clerk  or  that 
'\  Richard  Evans  was  Deputy  Clerk  of  the  Court  of  Pleas  and 

It  Quarter  Sessions  in  1808.      And  although  there  was  evi- 

I'  denco|tending  to  show  that  Alexander  Evans  was  clerk  and 

Richard  Evans  was  deputy  clerk  in  1818,  this  did  not  create 
a  presumption  that  they  were  such  officers  in  1808,  ten 
years  before  that  time.  Lawson  Presumptive  Ev.,  p.  190. 
But  the  paper  produced  purported  to  have  been  signed  by 
"  Richard  Evans,  Assistant  Clerk,"  and  not  by  Alexander 
Evans.  And  why  it  was  that  defendant  wanted  to  offer 
evidence  to  prove  the  handwriting  of  Alexander  Evans,  we 
do  not  exactly  see.     But,  be  that  as  it  may,  we  think  the  evi- 


152  IN  THE  SUPKEME  COURT.  [116 


Jarvis  v.  Vanderford. 


dence  offered  was  clearly  incompetent.  The  witneBS 
offered  had  never  seen  Alexander  Evans  write,  had  never 
had  any  business  correspondence  with  him,  but  "  that  he 
had  seen  some  old  papers  at  home,  which  were  signed  by 
Alexander  Evans,  Clerk,  one  an  order  of  sale.  I  don't  know 
that  he  was  clerk  or  that  he  signed  them.  Don't  remember 
the  dates,  they  are  very  old  papers  and  very  much  worn.  I 
have  seen  some  handwriting  said  to  be  Alexander  Evans', 
don't  know  it  myself.'' 

Defendants  proposed  to  hand  to  the  witness  the  paper- 
writing  "  A,"  and  ask  him  if  the  signature  of  Alexander 
Evans  is  in  the  same  handwriting  he  has  at  home,  and  if 
it  is  the  same  he  has  seen,  and  which  was  said  to  be  the 
handwriting  of  Alexander  Evans.  As  the  witness  had 
never  seen  Alexander  Evans  write,  and  had  not  had  any 
correspondence  with  him,  the  only  wa}'  he  could  testify  was 
as  an  expert.  And  it  seems  clear  to  us  that  he  had  not 
qualified  himself  to  do  this,  even  by  a  comparison  of  hand- 
writings. But  he  had  no  standard  to  compare  this  paper 
with — the  papers  he  had  at  home  were  not  admitted  to  be 
in  the  handwriting  of  Alexander  Evans,  nor  did  they 
appear  in  the  case  or  in  any  other  way,  so  as  to  estop  the 
plaintiff.  Tunstall  v.  Cohh,  109  N.  C,  316  ;  Stat^  v.  Alleji, 
Hawks,  6. 

This  disposes  of  defendant's  first  exception,  and  also  of 
the  second  exception,  so  far  as  we  can  see.  It  could  not 
be  introduced  as  a  certified  copy  under  the  statute  (Cod^^ 
Sec.  1342);  nor  can  it  be  introiuced  as  color' of  title,  as  an 
ancient  document,  as  an  unregistered  deed  could  be.  Brown 
V.  Bvown^  106  X.  C,  451  ;  DavU  v.  Higgins^  91  N.  C,  382. 
And  although  there  was  evidence  tending  to  show  that 
Burnett,  through  whom  plaintiff  derives  his  title,  at  some 
time  said  that  "  A  "  was  a  copy  of  David  Averett's  will, 
that  would  not  make  it  competent   evidence   against   the 
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plaintiJBT;  and  certainly  not  unless  it  was  shown  that  it  was 
made  before  he  mortgaged  to  James.  Headen  v.  Wo^nack^ 
88  N.  C,  468. 

There  is  no  error  and  the  judgment  is  affirmed. 

Affirmed. 


L.  FLEMING  v.  J.  R.  DAVENPORT. 

AtjrlcuUnral  Lien  —  LandUwd^H  Lien  for  Advances  — 
Priority  of  Landlord's  Lien  over  Advances  of  Others — 
Attaches  only  on  Crop  of  Current  Year. 

Althougrh  under  sections  1754,  1799  and  1800  of  The  Code  the  lien  of 
a  landlord  for  advances  is  superior  to  that  of  a  third  party 
making  advances  to  the  tenant,  nevertheless  such  priority 
exists  only  for  advances  made  during  the  year  in  which  the 
crops  were  made  and  not  for  a  balance  due  for  an  antecedent 
year. 

This  was  a  civil  action,  tried  before  £y7ium,  «/.,  at 
March  Term,  1894,  of  Pitt  Superior  Court,  on  an  appeal 
from  a  justice  of  the  peace. 

It  was  in  evidence  at  the  trial  in  the  Superior  Court  that 
one  Joseph  Fleming  made  a  general  assignment  on  the  28th 
day  of  October,  1892,  to  Lunsford  Fleming,  the  plaintiff  in 
this  action,  and  that  he  is  suing  as  such  trustee.  Among 
the  property  so  assigned  was  the  entire  interest  of  the 
assignor  in  the  crops  of  1892,  grown  on  his  lands,  no  matter 
whether  grown  by  himself  or  by  his  tenants,  and  also  all 
accounts  due  said  assignor.  Among  the  tenants  of  said 
assignor  for  the  year  1892  was  one  Lazarus  Daniel,  and  this 
controversy  was  about  his  crop. 

It  was  also  in  evidence  that  said  tenant,  Lazarus  Daniel, 
executed  to  defendant  on  the  5th  day  of  Xovember,  1892, 
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a  mortgage  upon  his  entire  interest  in  his  crop  of  1892  to 
secure  debts  due  to  defendant. 

It  was  also  in  evidence  that  among  the  accounts  due,  or 
said  to  be  due  said  assignor,  was  one  against  his  said  tenant, 
Lazarus  Daniel,  for  ^64.87.  Half  of  this  account,  it  was 
admitted  by  plaintiff,  was  for  a  debt  due  the  said  assignor 
by  his  said  tenant  Lazarus  Daniel  for  the  year  1891,  and 
the  balance  was  alleged  to  be  for  supplies  furnished  said 
tenant  by  said  assignor  or  landlord. 

It  was  also  in  evidence  that  the  assignor,  Joseph  Fleming, 
got  from  the  defendant  Davenport  nearly  all  his  supplies  to 
run  his  tenants  for  the  year  1892,  including  the  tenant  Laz- 
arus Daniel.  That  said  Joseph  Fleming  gave  orders  on  said 
Davenport  to  his  tenants,  and  that  Davenport  furnished  the 
supplies  to  the  tenants  on  these  orders  and  charged  the 
same  to  said  Joseph  Fleming,  and  that  they  have  not  been 
paid  for. 

It  was  also  in*evidence  that  the  plaintiff  received  of  the 
crop  of  said  tenant,  Lazarus  Daniel,  seven  bales  of  cotton, 
half  of  which  belonged  to  plaintiff  as  rent,  and  that  he  sold 
these  seven  bales  of  cotton  to  defendant  for  9i  cents  per 
pound,  amounting  to  $301.88.  *  That  in  a  settlement,  on  the 
7th  day  of  December,  1892,  between  the  plaintiff  and  defend- 
ant for  these  seven  bales  of  cotton,  Davenport  paid  over  to 
plaintiff  $150.94  out  of  same  as  rent  and  $22.51  for  the  bag- 
ging and  ties  and  the  ginning  of  the  several  bales,  making  a 
total  of  $173.45,  for  which  he  took  the  receipt  of  plaintiff^ 
reciting  that  it  was  in  full  of  the  interest  of  Lazarus  Daniel 
in  the  seven  bales  of  cotton. 

It  was  also  in  evidence  that  at  the  time  of  this  settlement 
the  plaintiff  presented  the  account  of  $64.87  and  insisted 
that  it  should  also  be  paid  out  of  the  proceeds  of  the  cotton, 
but  that  Davenport  declined  to  allow  it,  and  that  he  retained 
the  balance,  to-wit,  the  sum  of  $128.43,  of  the  proceeds  of 
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the  seven  bales  of  cotton,  claiming  it  as  his  under  the  mort- 
gage executed  to  him  by  the  tenant,  Lazarus  Daniel,  and 
applied  the  same  as  a  curtail  on  said  mortgage. 

The  plaintiff  introduced  evidence  tending  to  show  that 
there  was  a  verbal  agreement  between  the  landlord  and 
tenant  that  the  account  of  1891  should  be  a  lien  on  the 
crop  of  1892.  This  was  disputed  by  the  tenant.  There 
was  also  evidence  to  show  that  the  defendant  actually  fur- 
nished the  tenant  with  the  kainit,  $13.50,  and  the  clothes, 
1^,  charged  in  the  account  of  1892,  and  that  defendant  has 
not  been  paid  for  them. 

Defendant  asked  for  following  instructions,  among 
others : 

"In  no  event  can  the  landlord  call '  upon  Davenport  to 
pay  out  of  the  cotton  which  came  into  his  possession  more 
than  the  actual  advances  made  by  Fleming  to  his  tenant  in 
1S92  to  enable  him*lo  make  his  crop  of  that  year,  and  the 
Court  charges  you  that  the  balance  of  the  tenant's  account 
for  1891  is  not  a  lien  on  the  tenant's  interest  in  the  cotton 
of  1892  superior  to  Davenport's  lien,  and  you  cannot 
charge  this  against  him  in  this  proceeding." 

His  Honor  refused  to  charge  the  jnry  as  requested,  but 
in  lieu  of  that  gave  the  following  instructions,  to-wit : 

"If  vou  find  the  fact  to  be  that  Daniel  was  a  tenant  of 
Joseph  Fleming  for  the  year  1891  and  again  for  1892,  and 
Daniel  owed  Joseph  Fleming  anything  for  the  year  1891  as 
advancements,  and  there  was  no  special  contract  between 
them  in  the  renting  for  1892  that  the  amount  due  for  1891 
should  be  a  charge  or  lien  on  the  1892  crops,  then  plaintiff, 
as  assignee  in  this  case,  was  not  entitled  to  recover  that 
amount  in  this  case.  If  vou  find  that  Daniel  rented  for  1892 
then  Joe  Fleming  and  the  plaintiff,  as  his  assignee,  had  a  lien 
npon  all  the  crops  raised  for  the  rents  and  for  any  sum 
advanced  that  year,  and  if  he  thought  proper  to  let  Daniel 
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take  the  corn  and  fodder  and  other  crops,  and  to  hold  the  cot- 
ton for  the  amount  due  him,  lie  had  a  right  to  do  that,  and 
although  the  defendant  had  a  mortgage  on  it,  the  plaintiflTs 
lien  was  superior  to  his,  and  he  had  a  right  to  recover  it  out  of 
this  cotton.  If  you  find  that  Joe  Fleming  and  Daniel  made 
a  special  contract  in  '92  that  the  amount  due  for  '91  should 
be  a  lien  on  the  crop  of  '92,  then  that  also  became  a  lien  as 
against  any  debt  to  another  not  secured  by  a  mortgage,  and 
as  the  mortgage  of  the  defendant  was  not  made  until  after 
the  assignment,  his  lien  is  inferior  to  that  of  plaintiff,  as 
assignee  of  Joe  Fleming,  and  the  plaintiff*  is  also  entitled  to 
recover  that  sum.  So,  if  yoti  find  that  there  was  a  special 
contract  between  Joe  Fleming  and  Daniel  in  writing  in  '92 
that  the  amount  due*from  Daniel  to  Joe  Fleming  for  1891 
should  be  a  lien  on  the  '92  crop,  the  answer  to  the  issue  will 
be  the  amount  due  from  '91  and  '92,  whatever  you  may  find 
that  to  be.  If  you  find  the  special  contract  for  the  account 
of  '91  to  be  a  lien  on  the  '92  crop  was  not  made,  the  answer 
will  be  the  amount  advanced  by  Joe  Fleming  for  the 
year  1892. 

The  issue  submitted.to  the  jury  was — 

"Is  defendant  indebted  to  the  plaintiff,  and  if  so,  in  what 
amount  (  " 

To  which  the  jury  responded,  under  the  instructions  given 
by  His  Honor,  "  Yes,  in  the  sum  of  sixty-four  dollars  and 
eighty-seven  cents,  with  interest  at  6  percent,  from  date  of 
sale  of  cotton.  " 

His  Honor  thereupon  rendered  the  judgment  for  the  plain- 
tiff*, and  defendant  appealed. 

Messrs.  Jarf^is  cfc  Blow^  for  defendant  (appellant ). 
Xo  counsel,  contra. 

FcRrnEs,  J. :  This  (^ase  is  controlled  by  Ballard  v.  John- 
S071,  114  N.  C,  14rl,  and  is  so  fully  discussed  there,  we  see 
no  reason  for  discussing  it  in  this  case. 
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The  defendant  was  entitled  to  his  second  prayer  for 
inetructions  to  the  jury. 

The  conrt  declined  to  give  these  instructions,  and  this 
entitles  the  defendant  to  a  new  trial.  And,  as  this  substan- 
tially disposes  of  the  matters  controverted,  we  do  not  con- 
sider the  other  questions  presented  by  the  appeal.  There 
is  error. 

New  Trial. 


OSCAR  HOOKER  v.  NELSON  NICHOLS  et  al. 

"  Ca?inor^8    Acf^ —  Registration    of   Deeds  —  Priorities — 

'^At  Law^'*  Meaning  of, 

1.  Under  Chap.  147,  Acts  of  1885  (**Connor'8  Act")  which  provides 

that  no  conveyance  of  land  shall  be  valid  ag^ainst  Innocent 
purchasers  for  a  valuable  consideration  from  the  donor,  bar- 
^inor  or  lessor,  etc.,  a  sheriff's  deed  for  land  duly  registered 
takes  precedence  of  a  similar  deed  which  thou&rh  dated  first 
and  made  in  pursuance  of  a  prior  sale  was  registered  later. 

2.  The  expression  '*at  law,"  as  used  in  statutes,  does  not  mean 

merely  a  legal  tribunal,  as  distinguished  from  equitable 
jurisdiction,  but,  generally,  our  system  of  jurisprudence, 
whether  legal  or  equitable. 

This  was  a  civil  action,  to  try  title  to  laud,  tried  before 
Bynum^  J.  (who,  by  consent  of  parties,  found  the  follow- 
ing facts,  a  jury  trial  being  waived),  at  March  Term,  1894, 
of  Pitt  Superior  Court : 

(It  is  admitted  that  title  w^as  out  of  the  State  and  in  Wil- 
liam Whitehead  at  the  date  of  the  respective  sales  herein- 
after set  out.) 

"  1.  That  A.  J.  Tucker,  by  virtue  of  certain  executions 
against  the  said  William  Whitehead,  which  executions  are 
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admitted  to  be  regular  in  all  things,  on  the  first  day  of 
December,  1890,  exposed  to  public  sale  at  the  court-house 
door  in  Greenville,  the  land  in  controversy — the  sale 
admitted  to^be  regular  and  after  due  notice  as  required  by 
law.  That  at  said  sale  the  plaintiff,  through  I.  A.  Sugg, 
his  agent,  purchased  the  lands  in  controversy,  including 
other  lands,  designated  as  Lot  37  in  the  schedule  of  said 
Whitehead's  property,  for  tiie  sum  of  $225.  That  on  the 
day  of  sale  the  plaintiff  paid  to  said  Sheriff  a  sum  of  money 
more  than  sufficient  to  pay  the  purchase-money  for  said 
land;  that  some  time  in  March,  1891,  he  executed  to  the 
said  plaintiff  a  deed  for  the  said  Lot  37,  dating  the  deed 
December  3,  1890,  which  said  deed  was  registered  on  the 
day  of  March,  1891. 

"2.  That  on  the  first  day  of  December,  1890,  and  imme- 
diately after  the  sale  of  Lot  37,  the  said  Sheriff,  by  virtue  of 
said  execution,  sold  as  Lot  No.  38  a  part  of  the  land  sold 
as  Lot  No.  37,  which  was  bid  off  by  the  defendants.  On  the 
ninth  day  of  December,  1890,  the  defendants  paid  said 
Sheriff  the  purchase  money,  to-wit,  thirty-nine  dollars,  and 
the  Sheriff  executed  a  deed  for  the  same  on  that  day,  which 
said  deed  was  duly  probated  and  registered  on  the  13th  day 
of  December,  1890;  that  Nelson  Nichols  bid  off  the  land 
for  the  defendants. 

''3.  That  after  the  purchase  by  Nelson  Nichols  he  was 
informed  by  I.  A.  Sugg,  agent  of  the  plaintiff,  that  Lot  No. 
3S  bid  off  bv  him  was  covered  bv  Lot  No.  37  as  bid  off  by 
Hooker,  and  that  he  could  not  hold.  That  this  conversa- 
tion  was  had  before  the  ninth  of  December;  that  Nelt^on 
Nichols  paid  the  purchase-money,  thirty-nine  dollars,  and 
the  deed  was  executed  to  the  defendant.'' 

Upon  the  above  facts,  the  Court  intimated  to  the  plain- 
tiff that  he  could  not  recover,  in  deference  to  which  intima- 
tion  the  ])laintiff  took  a  non-suit  and  appealed. 
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Mk  J,  E.  Moore^  for  plaintiif  (appellant). 
No  counsel,  contra, 

Faikcloth,  C.  J.:  The  lappage  of  lots  Nos.  37  and  38 
in  the  schedule  of  William  Whitehead  is  the  land  in  con- 
troversy, it  being  admitted  that  Whitehead's  title  was  good, 
who  was  the  judgment  debtor.  On  December  1,  1890,  the 
Sheriff  under  executions  against  Whitehead,  sold  lot  No. 
37  and  the  plaintiff  purchased,  and  immediatel}'  on  the 
same  day  he  sold  lot  No.  3S  and  the  defendant  purchased  ; 
each  purchaser  paid  the  amount  of  his  bid  and  the  sheriff 
subsequently  executed  to  each  a  deed  for  the  lot  purchased 
by  him.  The  defendant's  deed  was  registered  on  13^A  of 
Decemher^  1890,  and  plaintiff's  deed  was  registered  March^ 
1891.  After  the  sale  and  before  the  defendant  paid  the 
Sheriff,  he,  the  defendant,  was  duly  notified  by  plaintiff 
that  lot  No.  37,  bought  by  plaintiff,  covered  lot  No.  38 
"and  that  he  could  not  hold."  It  does  not  appear  that  the 
Sheriff  or  either  of  the  parties  to  this  action  had  knowledge 
of  the  lappage  at  the  sale.  Upon  these  facts  found  by  the 
Court,  t)y  consent.  His  Honor  held  that  plaintiff  could  not 
recover  and  he  took  a  non-suit  and  appealed. 

So  we  have  a  clear-cut  case  of  two  innocent  purchasers  of 
the  same  land  on  the  same  day,  for  value,  and  without  any 
notice,  at  the  sale,  of  any  defect  of  title  or  othewise,  with 
the  second  purchaser's  deed  first  probated  and  registered. 
At  common  law  and  until  recent  legislation,  the  first  pur- 
chaser at  a  Sheriff's  sale  acquired  the  title,  and  his  deed 
when  registered  related  to  the  day  of  sale,  and  the  priority 
of  liens  among  the  creditors  did  not  aflect  his  title.  Wood- 
ley  V.  GiUiam,  67  N.  C,  237 ;  liicl^s  v.  BJoxmt,  4  Dev., 
12'S.  The  proceeds  of  the  sale  were  Hpplied  according  to 
the  creditors'  rights.  Randall  v.  Whiffy  6C)  N.  C,  102. 
At  an  early  day   in  our  State  history,  registration  laws  in 
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inany  respects  became  necessary,  and  in  Leggett  v.  Bullock^ 
Busbee/283,  will  be  found  a  brief  recital  of  all  such  Acts, 
until  recently.  The  Act  of  1829,  Ch.  20,  proyided  that 
"No  mortgage  or  deed  of  trust  shall  be  valid  at  law  to  pass 
any  property  as  against  creditors  and  purchasers  for  valu- 
able consideration  but  from  the  registration  of  such  mort- 
gage or  deed  of  trust."  The,  words  "  at  law  "  in  said  Act 
do  not  mean  in  a  court  of  law  only,  but  in  all  courts.  "At 
law "  is  an  expression  in  a  statute  which  does  not  mean 
merely  a  legal  tribunal  as  distinguished  from  an  equitable 
jurisdiction,  but,  generally,  our  system  of  jurisprudence, 
whether  legal  or  equitable. 

This  Act  of  1829  has  been  now  in  force  more  than  sixty 
years  and  has  been  well  understood  by  lawyers  and  laymen, 
and  was  intended  to  uproot  all  secret  liens,  trusts,  unregis- 
tered mortgages,  &c.,  and  under  its  force  it  has  been  held 
that  no  notice,  however  full  and  formal,  will  supply  the 
place  of  registration.  Robinson  v.  Willoughhy^  70  N.  C, 
358;  See  Code^  Sec.  1254,  and  the  numerous  cases  there 
cited. 

The  present  case  turns  on  the  construction  of  the  Act  of 
1885,  Ch.  147,  which  says,  after  repealing  Tlie  Code^  Sec. 
1245,  that:  "No  conveyance  of  land,  nor  contract  to  con- 
vey, or  lease  of  land  for  more  than  three  years,  shall  be 
valid  to  pass  any  property,  as  against  creditors  or  purchas- 
ers for  a  valuable  consideration  from  the  donor,  bargainor 
or  lessor,  but  from  the  registration  thereof  within  the 
County  where  the  land  Heth,  (fee.  "  It  will  be  noted  that 
the  eflfective  words  of  this  Act  are  identical  in  substance 
with  section  1254  of  The  Code^  and  we  are  driven  to  the 
conclusion  that  the  legislature,  with  full  knowledge  of  the 
meaning  and  effect  of  the  said  Act  of  1829,  intended  to 
apply  the  same  rule  to  all  conveyances  of  land,  as  declared 
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in  the  late  Act  of  1885,  Ch.  147,  and  we  must  give  the  same 
effect  to  it. 

This  view  has  been  held  and  recognized  by  this  Court  in 
Maddox  v.  Arp^  114  N.  C,  585 ;  Quinnerly  v.  Qutnnerly, 
114  N.  C,  145 ;  Allen  v.  Bolen^  Ibid,  560,  and  in  Barber 
V.  Wadsworih^  115  N.  C,  29.  In  support  of  the  above 
conclusion  is  the  rule  that  when  the  equities  are  equal,  the 
legal  title  controls.  His  Honor's  intimation  that  the  plain- 
tiff could  not  recover  was  agreeable  to  law. 

No  Error. 


THOMAS  H.  BATTLE,  executor  of  S.  E.  WESTRAY,  v.  W.  S. 

BATTLE. 

SMute  of  Limitations — Partial  Payment  by  Trustee  of 

Debtor. 

1.  Partial  payment  on  a  note  arrests  the  running  of  the  Statute 

of  Limitations  only  when  it  is  made  under  such  circum- 
stances as  will  warrant  the  inference  that  the  debtor  recog- 
nizes the  debt  as  then  existing  and  his  willingness  or,  at 
least,  his  obligation  to  pay  the  balance. 

2.  Where  an  assignment  for  benefit  of  creditors  confers  no  power 

on  the  trustee,  as  agent  of  the  debtor,  to  do  any  act  to  waive 
the  Statute,  or  to  express  a  willingness  or  intention  to  pay 
the  debt  after  it  becomes  otherwise  barred,  a  partial  pay- 
ment made  by  the  trustee  on  a  note  of  the  debtor  will  not 
arrest  the  running  or  remove  the  bar  of  the  Statute  of  Limi- 
tation. 

Civil  action,  heard  before  Mebane^  f/.,  at  Fall  Term, 
1894,  of  Xash  Superior  Court,  on  a  case  agreed  as  follows : 

''1.  That  on  January  Ist,  1880,  the  defendant  William 

S.  Battle  executed  his  note  under  seal  to  the  testator  of 

the  plaintiff,  with  Jaraes  S.  Battle  and  Kemp  P.  Battle  as 
116—11 
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sureties,  whereby  he  promised  to  pay  one  day  after  date 
the  sum  of  fifty  thousand  dollars,  and  delivered  said  note  to 
the  said  testator,  S.  E.  Westray. 

"  2.  That  on  February  3rd,  1883,  the  defendant  William 
S.  Battle  executed  a  deed  of  trust  to  Geo.  Howard  and 
Richard  H.  Battle,  trustees,  whereby  he  conveyed  without 
reservation  all  of  his  property  of  every  kind  and  descrip- 
tion, consisting  of  real  and  personal  property,  for  and  upon 
certain  purposes  and  trusts  in  said  deed  declared.  A  copy 
of  the  said  deed  of  trust  is  hereto  attached  and  made  a  part 
of  this  agreed  statement  of  facts.  The  said  deed  of  trust 
was  recorded  in  the  public  registry  of  Edgecombe  and 
Nash  Counties  and  the  trustees  at  once  entered  upon  the 
discharge  of  their  duties. 

''  3.  That  the  above  mentioned  note  for  $50,000  is  the 
same  indebtedness  as  that  recited  in  said  deed  of  trust  as 
'  about  forty-eight  thousand  dollars' — the  defendant  having 
made  sundry  payments  on  said  note  prior  to  February  3rd, 
1S83,  and  being  of  the  opinion  that  the  amount  recited  in 
said  deed  was  the  true  amount  due  thereon. 

''  4.  That  value  of  said  $50,000  note  on  the  14th  day  of 
December,  1884,  was  $54,450,  and  that  the  said  George 
Howard  and  R.  H.  Battle,  trustees  of  said  W.  S.  Battle, 
as  aforesaid,  by  virtue  of  the  authority  and  discretion  con- 
tained in  said  deed,  and  out  of  the  assets  held  by  them  as 
said  trustees,  paid  to  S.  E.  Westray  the  sum  of  $5,445  on 
said  December  15,  1884,  which  was  the  earliest  moment 
that  they  could  make  said  assets  available,  and  which  said 
sum  was  then  credited  upon  said  note  upon  demand  of  said 
Howard  and  Battle,  trustees,  and  by  and  with  the  consent 
of  the  said  S.  E.  Westray,  leaving  thereon  a  balance  of 
$49,005  due  on  said  note. 

"  5.  That  no  other  payment  has  since  been  made  thereon, 
and  that  said  note  was  left  in  the  hands  of  B.  H.  Bunn, 
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attorney  for  said  S.  E.  Westray,  and  consumed  by  fire 
when  his  office  was  burned — August  1st,  1891. 

*'  6.  That  said  S.  E.  Westray  died  domiciled  in  the  State 
and  County  aforesaid  on  February  15th,  1894,  leaving  a 
last  will  and  testament  which  has  been  duly  proven  and 
recorded  in  the  county  of  Nash,  of  which  he  appointed 
Thos.  H.  Battle  Executor,  who  at  once  qualified  and 
entered  upon  the  discharge  of  his  duties. 

*'7.  That  the  plaintiff  was  at  the  commencement  of  this 
action  and  is  now  the  owner  of  said  note. 

"8.  That  summons  in  this  action  was  issued  on  the  5th 
day  of  March,  1894. 

"It  is  agreed  between  the  parties  to  this  action  that  the 
same  shall  be  heard  and  determined  on  the  foregoing  facts 
and  that  if  the  Court  shall  be  of  opinion  that  the  plaintiff's 
right  of  action  on  said  note  is  barred  by  the  statute  of  lim- 
itations judgment  shall  be  rendered  accordingly,  and  if  the 
Court  shall  be  of  the  contrary  opinion  judgment  shall  be 
rendered  in  favor  of  the  plaintiff  and  against  the  defendant 
for  the  amount  specified  above  with  interest  and  cost." 

Upon  the  "case  agreed"  the  Court  was  of  the  opinion 
that  the  plaintiff's  right  of  action  MCas  not  barred  by  the 
statute  of  limitation  and  judgment  was  rendered  against 
the  defendant  who  appealed. 

Mr,  H.  G.  Connor^  for  plaintiff. 

Messrs.  Don  Gilliam  and  Shepherd  &  Bushee,  for 
defendant  (appellant). 

Clark,  J.:  The  Code,  Section  172,  requiring  an  acknowl- 
edgment or  new  promise  to  be  in  writing  left  the  effect  of 
a  partial  payment  in  removing  the  bar  of  the  statute  of 
limitations  as  it  was  before  the  Code  of  Civil  Procedure. 
Bank  V.  Harris^  96  N.  C,  118.     The  effect  of  partial  pay- 
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ment  in  stopping  the  running  of  the  statute  is  not  by 
virtue  of  any  statutory  provision.  It  was  not  in  the  stat- 
ute of  James  I,  but  was  an  exception  allowed  by  the 
Courts,  and  its  application  depends  upon  the  reasoning  in 
such  decisions.  The  Act  of  9  Geo.  IV,  14,  in  a  similar 
way  to  our  statute,  merely  recognizes  the  exception  as 
existing.  Partial  payment  is  allowed  this  effect  only  when 
it  is  made  under  such  circumstances  as  will  warrant  the 
clear  inference  that  the  debtor  recognizes  the  debt  as  then 
existing  and  his  willingness,  or  at  least  his  obligation,  to 
pay  the  balance.  Hewlett  v.  Schenck^  82  N.  C,  284 ; 
Pickett  V.  King^  34  Barb.,  193 ;  Richardson  v.  Tfiomas^  13 
Gray,  381 ;  1  AVood  on  Limitations,  Sec.  99. 

In  the  present  case  there  was  no  payment  by  the  debtor 
on  the  bond  within  ten  vears  before  action  brouo:ht.  The 
assignment  conferred  no  power  on  the  trustee,  as  agent  of 
the  debtor,  to  do  any  act  to  waive  the  statute  or  express  a 
willingness  or  intention  of  the  debtor  to  pay  the  debt  after 
it  should  otherwise  become  barred.  His  agency  was 
strictly  limited  to  the  duties  marked  out  in  the  instru- 
ment, of  paying  out  the  assets  in  the  manner  stated,  and 
boimd  the  assignor  by  no  implied  agreement  to  pay  more 
or  to  waive  the  statute..  ChanceHor  Kent  in  Roosefelt  v. 
Marks^  6  John,  Ch.  2G6.  Indeed,  the  assignment  indicates 
an  inability  to  pay  anything  more  on  the  debts  secured 
therein,  and  it  would  be  a  contradiction  of  its  plain  mean- 
ing to  hold  that  the  ^>/*^  rata  distribution  of  the  assets 
thereunder  by  the  assignee  was  an  authorized  expression  of 
a  willingness  and  intention  to  pay  the  balance  and  there- 
fore a  waiver  of  the  Si'atute.  It  is  settled  that  a  payment 
by  assignees  in  bankruptcy  and  for  the  benefit  of  creditors 
does  not  take  the  case  out  of  the  statute  of  limitations. 
13  Am.  and  Eng.  Enc,  7<)0 ;  Burrill  on  Assignment  (Hth 
Ed.)  Sec.  399,  and  cases  there  cited  ;  Belo  v.  Spach^  85  X. 
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C,  122,  held  that  a  payment  by  the  assignee  repelled  the 
statute  ot presnrnptimis.  That  might  well  be,  for  to  repeal 
the  presumption  it  is  only  necessary  to  show  that  the  debt 
was  still  existing  and  unpaid,  and  the  payment  of  the 
assignee  in  bankruptcy  is  some  evidence  of  that  fact,  but 
the  statute  of  limitations  is  an  absolute  bar.  To  remove 
it,  there  is  necessary  some  act  of  the  debtor  or  by  his 
authority,  such  as  a  written  promise  or  a  payment  under 
such  circumstances  as  implies  an  obligation  to  pay  the 
balance. 

Error. 


HENRY  KIRBY  v.  ALEXANDER  BOYETTE  et  al. 

Married  Woman — Deed  of  Settlement — Tricst — Power  of 
Disposal^  hij  Cestui  Que  Trust,  of  Zand, 

1.  The  power  of  a  married  woman  to  dispose  of  land,  held  by  her 

under  a  deed  of  settlement,  is  not  absolute  but  limited  to 
the  mode  and  manner  pointed  out  in  the  instrument. 

2.  Where  land  was  conveyed  to  a  trustee  for  the  sole  and  separate 

use  of  a  married  woman,  to  be  free  from  any  debts  of  her 
husband,  a  mortgage  executed  by  her  and  her  husband, 
without  the  joinder  of  the  trustee,  is  void  and  the  fact  that 
the  trustee  becomes  the  owner  of  the  note  secured  by  the 
mortgage  and  seeks  to  foreclose  the  latter  gives  it  no  validity. 

3.  The  power  conferred  upon  married  women  by  Art.  X,  Sec.  6, 

to  dispose  of  her  property  is  subject  to  such  limitations  as 
her  ^antor  or  devisor  may  prescribe  in  a  deed  or  will. 

Civil  action,  heard  in  a  case  agreed  at  November  Term, 
1S93,  of  Wilson  Superior  Court,  before  Hoke,  </.,  who  held 
the  mortgage  sought  to  be  foreclosed  to  be  valid.  The 
cause  was  referred  to  a  referee  to  ascertain  the  amount  due, 
and  at  June  Term,  1894,  judgment  of  foreclosure  was  ren- 
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dered  by  Bynum^  «/.,  and  defendants  appealed.  The 
material  facts  of  the  case  agreed  are  set  out  in  the  opinion 
of  Associate  Justice  Avery. 

Messrs.  Shepherd  &  Busbee^  for  plaintiif. 

Messrs,  H.  G.  Connor  and  E,  W,  Po-u^  for  defendants 
(appellants). 

Avery,  J.:  Isaac  Boyette,  intending  to  provide  for  his 
son's  wife,  on  the  fourth  day  of  May,  1867,  conveyed  a 
tract  of  land  to  Henry  Kirby  (to  use  the  language  of  the 
instrument  itself)  "upon  the  express  trust  and  undertakings 
however  that  he  shall  hold  the  said  land  and  improve- 
ments for  the  sole  and  separate  use  of  Louisa  V.  Boyette,  • 
a  married  woman  and  her  heirs,  as  a  feme  sole  free  from 
any  debts  or  contracts  of  her  present  husband  or  any  . 
future  husband  she  may  hereafter  marry."  On  the  8th  day 
of  December,  1880,  the  cestui  que  trust  Louisa  and  her 
husband  executed,  with  privy  examination  and  all  of  the 
usual  legal  formalities,  a  deed  conveying  the  same  land  to 
Rountree,  Barnes  &  Co.,  to  secure  the  payment  of  the  note 
of  the  husband,  Nathan  Boyette,  for  $702.84,  and  advances 
for  agricultural  purposes  made  to  him.  The  trustee, 
Henry  Kirby,  did  not  join  in  the  mortgage  deed  to  Roun- 
tree, Barnes  &  Co.,  but  has  since  become  by  assignment  the 
owner  of  the  note,  and  has  brought  an  action  against  the 
lieirs  of  Louisa,  cestui  que  trusty  who  are  her  children  by 
the  marriage  with  Nathan  Boyette,  to  foreclose  for  default 
in  the  payment  of  the  said  note  of  Nathan,  whose  adminis- 
trator is  also  a  party  defendant. 

The  question  presented  is  whether  the  deed  of  husband 
and  wife,  without  the  joinder  of  the  trustee,  passed  the 
wife's  interest. 

It  is  settled  by  repeated  rulings  of  this  Court  that  the 
power  of  a  married  woman  to  dispose  of  land  held  by  her 
under  a  deed  of  settlement  is  *'not  absolute,  but  limited  to 
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the  mode  and  manner  pointed  out  in  the  instrument." 
She  "is  to  he  deemed  a.  feme  sole  only  to  the  extent  of  the 
power  expressly  given  her  in  the  deed  of  settlement." 
Hardy  v.  J?i>%,  84  N.  C,  661  ;  ITemp  v.  ITemj),  85  N.  C, 
491 ;  Mayo  v.  Farrar^  112  N.  C,  68  ;  Monroe  v.  Trenholm^ 
lUd,  634 ;  Broughion  v  Lane,  113  N.  C,  161.  This  Court 
has  acted  upon  the  theory  that  the  wife  derives  her  power 
of  disposition  of  the  property  solely  from  a  strict  construc- 
tion of  the  permissive  provisions  of  the  instrument  creating 
the  estate.  Mayo  v.  Farrar,  supra  yZ  Pomeroy  Eq.  Jur., 
Sec.  1105. 

It  is  apparent  that  it  was  the  intention  of  the  grantor 
that  the  trustee  should  hold  the  land  for  the  sole  and  sepa- 
rate use  of  the  married  woman,  and  that  it  should  be  as 
free  from  liability  for  any  debt  or  contract  of  the  husband 
u  it  would  have  been,  had  she  been  a  feme  sole.  In  the 
ease  at  bar  the  trustee,  claiming  in  his  individual  right  by 
assignment,  seeks  to  subject  the  land  by  foreclosure  of  a 
deed  which  was  executed  without  his  assent,  signified  by 
joining  as  a  grantor.  It  is  manifest  that  if  the  Court  should 
lend  its  sanction  to  the  validity  of  this  conveyance  the 
result  would  be  not  only  to  subject  the  land  to  the  payment 
of  the  husband's  debt  contrary  to.  the  express  intent  of  the 
grantor  in  the  deed  of  assignment  but  without  the  assent 
and  at  the  instance  of  the  trustee  standing  in  the  antago- 
nistic attitude  of  holder  of  the  husband's  note.  In  Clayton 
V.  Rose,  87  N.  C,  106,  the  Court  said :  "  The  argument, 
which  seeks  to  deduce  from  adjudicated  cases  elsewhere  a 
capacity  in  a  fem.e  covert  to  dispose  of  her  equitable  estate 
in  land  when  not  restricted  hy  the  provisions  of  the  instru- 
Tvuni  creating  it  as  if  she  were  sole  and  unmarried,  over- 
looks the  case  of  Hardy  v.  Holly,  84  N.  C,  661.  We  must 
take  it  to  be  the  settled  law  of  this  State,  at  least,  that  a 
married  woman,  as  to  her  separate  property,  is  to  be  deemed 
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A /erne  sole  only  to  the  extent  of  the  power  expressly  given 
her  in  the  deed  of  settlement."  We  find  therefore  in  the 
opinion  in  that  case  no  support  for  the  theory  of  the  learned 
counsel  for  the  plaintiff  that  the  rule  which  the  Court 
intended  to  lay  down  in  Hardy  v.  Holly  was  that  a  feme 
covert^  where  a  mode  of  alienation  was  pointed  out  in  the 
deed  of  settlement,  was  subject  to  its  express  provisions,  but 
in  the  absence  of  such  restrictions,  was  under  no  restraint 
as  to  her  power  of  disposition,  except  such  as  are  imposed 
by  Article  X  of  the  Constitution. 

It  must  be  conceded  that  the  head  note  in  Norris  v. 
Luther^  101  N.  C,  196,  is  misleading,  but  a  critical  exami- 
nation of  the  case  will  disclose  the  fact  that  a  decree  of 
sale  was  vacated,  a  sale  set  aside,  and  a  deed  cancelled, 
because  the  decree  had  been  rendered  without  proper  ser- 
vice on  fifeme  covert^  and  that  ultimately  some  doubt  was 
expressed  by  the  Court  as  to  the  title  that  would  pass  by 
the  sale  under  the  later  decree.  At  all  events,  if  the  opin- 
ion is  susceptible  of  the  construction  placed  upon  it  by 
counsel,  it  is  in  conflict  with  the  older  as  well  as  the  later 
cases  which  we  have  cited. 

We  are  not  prepared  to  admit  that  the  provisions  of 
Article  X  of  the  Constitution  shall  be  construed  not  onlv 
as  an  enabling  act  as  to  the  power  of  disposition  of  2l  feme 
Hole  over  her  separate  real  estate,  but  as  a  restriction  upon 
the  power  of  the  person  who  transmits  it  to  her  by  deed  or 
devise  to  place  any  limit  upon  her  authority  to  alien  in  the 
manner  therein  prescribed.  Before  the  Constitution  of 
1868  was  adopted,  the  right  to  devise  or  convey  land  to  a 
trustee  for  the  sole  and  separate  use  of  a  married  woman 
and  to  restrict  the  power  of  alienation  to  a  particular  mode, 
as  we  have  seen,  existed  and  was  often  exercised  to  protect 
females  against  the  improvidence  or  extravagance  of  their 
husbands.     AVe  would  be  taking  a  long  stride    in  a  new 
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direction  were  we  to  admit  that  the  power  of  dispoBition  of 
real  estate,  with  all  of  the  incidental  rights  to  impose  limi- 
tations, was  taken  away  by  implication  in  conferring  a 
restricted  right  of  alienation  upon  married  women. 
Hughes  V.  Hodge^^  102  N.  C,  236 ;  Bruce  v.  Strickland^  81 
K.  C,  267.  It  would  seem  more  reasonable  to  hold  that 
the  Constitution  should  not  be  construed,  when  it  fails  to 
expressly  so  provide,  as  operating  in  derogation  of  common 
right,  and  that  the  power  conferred  upon  married  women 
should  be  deemed  subject  both  to  the  restrictions  (as  to 
privy  examination  and  consent  of  the  husband)  prescribed 
in  Article  X  and  to  such  limitations,  as  it  is  lawful  for  a 
grantor  or  devisor  to  prescribe  in  a  deed  or  will.  But  we 
mention  this  question  merely  to  prevent  any  misapprehen- 
sion, and  will  not  further  discuss  or  decide  it  here,  since  it 
is  not  directly  raised  in  this  case.  The  deed  of  settlement 
was  executed  on  the  -ith  of  May,  1867 — not  in  contempla- 
tion of  the  provision  of  the  Constitution  of  1868 — and 
according  to  its  terms  was  intended  to  protect  the  land 
against  liability  for  the  husband's  debt.  It  is  needless  to 
cite  authorities  to  sustain  the  proposition  that  the  power, 
subsequently  conferred  upon  married  women  by  the  Con- 
stitution, was  at  all  events  subject  to  the  constitutional 
right  of  disposition  which  had  theretofore  been  exercised  as 
inherent  in  the  title  acquired. 

For  the  reasons  given  we  think  that  the  judgment  of  the 
Court  below  was  erroneous.  The  Court  should  have  held 
npon  the  case  agreed  that  the  deed  of  Nathan  Boyette  and 
wife  Louisa  was  ineffectual  to  convey  the  land  without  the 
joinder  of  the  trustee.  There  was  error.  Let  this  opinion 
he  certified  to  the  end  that  the  proper  judgment  may  be 
entered  below. 

Error. 
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PATTIE  D.  B.  ARRINGTON  et  al  v.  J.  P.  ARRINGTON, 

Executor,  et  al. 


Ji 


atorney  and  Client — Appearance  for  both  Parties — In- 
valid Judgment. 

1.  The  law  does  not  tolerate  that  the  same  counsel  may  appear  on 

both  sides  of  an  adversary  proceeding,  even  colorably,  and, 
in  general,  will  not  permit  a  judgment  or  decree  so  affected 
to  stand  if  excepted  to  in  due  time ;  therefore, 

2.  Where  the  attorney  for  certain  executors  and  devisees,  in  a 

proceeding  against  the  estate  of  the  deceased  person  to  sell 
land  for  the  payment  of  debts,  also  represents  a  claimant 
and  procures  judgment  for  the  latter,  such  judgment  will 
not  be  allowed  to  stand,  even  though  no  fraud  was  intended 
or  practiced. 

Civil  action,  heard  at  May  Terra,  1893,  of  Vanck  Supe- 
rior Court,  before  Shuford^  J.  The  action  web  by  Pattie 
1).  B.  Arrington  and  husband  against  J.  P.  Arrington, 
executor,  and  others,  as  the  devisees  of  A.  H.  Arrington, 
and  the  administrator  and  heirs  of  T.  J.  A.  Cooper,  to 
secure  the  payment  of  a  judgment.  In  response  to  an  order 
of  court  directing  him  to  report  the  entire  amount  of  the 
outstanding  liabilities  of  the  estates  of  A.  H.  Arrington 
and  Cooper,  the  referee  reported  the  proportion  of  the 
judgment  due  by  the  Cooper  estate  to  plaintiffs  as  the  only 
liability  against  the  Cooper  estate,  and  the  proportion  of 
plaintiffs  judgment  due  by  the  Arrington  estate  to  plaintiffs, 
and  the  amount  of  a  judgment  in  favor  of  Mrs.  Nancy 
Bunn,  as  the  only  liabilities  against  that  estate.  By  sub- 
sequent orders  and  judgments  of  court  in  the  action,  the 
claims,  as  reported,  were  recognized,  and  finally  judgment 
was  rendered  ordering  the  payment  of  plaintiffs'  and  Nancy 
Bunn's  judgment  by  defendants.  Defendants  S.  L.  and  J. 
C.  Arrington  thereupon  made  a  motion  to  have  the  judg- 
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ments  rendered  in  the  action,  so  far  as  they  recognized  the 
Xancj  Bunn  judgment,  set  aside,  and  from  a  judgment 
denying  that  motion  those  defendants  appealed.  From  a 
judgment  setting  aside  a  judgment  in  reference  to  the  judg- 
ment of  Nancy  Bunn,  she  and  others  appealed. 

The  other  facts  fully  appear  in  the  opinion  of  Associate 
Justice  Montgomery. 

Messrs.  Battle  cfe  Mardecaiy  for  respondents. 
Mr.  H.  B.  Peebles^  contra. 

Montgomery,  J. :  This  case  was  begun  in  the  name  of 
Pattie  D.  B.  Arrington  and  her  husband,  in  Nash  County, 
in  1S79,  upon  a  judgment  against  the  executor  of  A.  H. 
Arrington  and  the  administrator  and  heirs  of  T.  J.  A. 
Cooper  for  an  account  and  payment  of  said  judgment,  and 
against  the  devisees  of  A.  H.  Arrington,  deceased,  to  sub- 
ject the  devised  lands  to  the  payment  of  said  judgment. 
The  questions  before  this  Court  arise  upon  a  motion  made 
in  the  case,  by  the  defendants,  the  said  S.  L.,  A.  H.  and  J. 
C.  Arrington,  children  and  devisees  of  A.  H.  Arrington, 
"to  set  aside  so  much  of  the  judgments  rendered  in  this 
action  as  establishes  or  recognizes  a  judgment  in  favor  of 
Xancy  Bunn  against  the  executors  and  devisees  of  A.  H. 
Arrington,  deceased  (  other  than  W.  L.  Thorpe  and  wife,) 
to-wit,  the  judgment  rendered  by  Judge  Shepherd^  at  June 
Term,  1885,  the  judgment  signed  by  Judge  Shipp  as  of 
October  Term,  1887;  the  judgment  of  May  Term,  1889; 
the  judgment  of  Fall  Term,  1890;  the  judgment  at  May 
Term,  1891,  and  all  other  judgments  rendered  in  this  action 
prior  to  May  Term,  1891,  relating  to  said  claim  or  judgment 
of  Nancy  Bunn." 

The  motion  was  heard  by  Judge  Shuford^  at  May  Term, 
1893,  of  Vance  Superior  Court,  and  the  following  facts  were 
found  by  the  Court : 
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(1.)  This  action  \va8  commenced  in  the  nameof  PattieD. 
B.  Arrington  and  husband  as  plaintiiFs,  returnable  to  the 
Fall  Term,  1879,  of  Nash  Superior  Court,  not  as  a  credi- 
tor's bill,  but  as  an  action  upon  a  judgment  against  the  exe- 
cutor of  A.  H.  Arrington  and  the  administrator  and  heirs 
of  T.  J.  A.  Cooper,  for  an  account  and  payment  of  said 
judgment,  and  against  the  devisees  of  A.  H.  Arrington, 
deceased,  to  subject  the  devised  lands  to  the  payment  of  so 
much  of  said  judgment  as  the  personal  assets  were  insuffi- 
cient to  pay. 

(2.)  The  summons  was  duly  served  on  all  of  the  defend- 
ants. The  defendant  T.  M.  Arrington  was  represented  by 
Jacob  Battle,  Esq.,  and  John  P.  Arrington,  as  executor,  by 
Messrs.  Connor  and  Woodard.  None  of  the  other  defend- 
ants were  represented  by  counsel  until  at  the  June  Term, 
1885,  when  the  said  Jacob  Battle  appeared  as  counsel  for 
the  said  executor  and  all  the  devisees  of  A.  H.  Arrington, 
deceased. 

(3.)  At  Fall  Term,  1883,  an  order  of  reference  was  made 
to  R.  A.  P.  Cooley,  Esq.,  on  motion  of  plaintiff  P.  D.  B. 
Arrington,  directing  said  referee,  among  other  things,  to 
ascertain  and  report  the  entire  amount  of  the  outstanding 
liabilities  of  the  estates  of  A.  H.  Arrington  and  Cooper,  list 
of  all  claims  unsatisfied  against  the  two  estates  to  be  given. 
At  June  Term,  1885,  of  Vance  Superior  Court  (the  action 
liaving  in  1882  been  removed  to  Vance  County)  the  referee 
tiled  his  report,  'stating,  among  other  things,  that  there  is 
due  on  the  judgment  in  favor  of  the  plaintiff  $9,247.44 
December  1,  1884,  and  that  of  this  there  is  due  from  Coop- 
er's estate,  the  only  liability  against  the  same 83,489  13  J 

And  from  Arrington 's  estate —  5,758  30 J 


$9,247  44 
And  that  the  only  liability  against  the  latter  estate  was 
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"the  amount  due  on   judgment  in  favor  of  Mrs.   Nancy 

Bunn." ^ $     863.84 

5,785.30J 


;,612.l4i 

The  referee  states  in  his  report  that  the  cause  was  heard 
before  him  at  his  oflBce  in  Nashville,  September  22,  1884, 
"all  necessary  parties  being  present  or  represented  by 
counsel." 

(4.)  That  there  is  on  file  in  the  cause  no  evidence  other 
than  this  statement  of  the  referee  that  any  notice  of  the 
taking,  etc.,  of  said  accounts  was  given  to  any  of  the 
defendants ;  and  upon  the  affidavit  of  S.  L.  Arrington  the 
Court  finds  that  no  notice  was  given  to  the  defendants 
other  than  John  P.  Arrington  and  T.  M.  Arrington. 

(5.)  That  prior  to  May  Term,  1891,  none  of  the  defend- 
ants except  John  P.  Arrington  attended  Court  in  Vance 
County  in  person,  and  that  the  defendants  other  than  John 
P.  Arrington  and  T.  M.  Arrington  did  not  consent  to  the 
order  of  reference  made  at  Fall  Term,  1883,  before  men- 
tioned, and  that  at  that  time  no  one  was  authorized  to 
consent  thereto  for  them,  and  to  that  extent  said  order  of 
reference  does  not  speak  the  truth. 

(6.)  That  the  defendants  other  than  John  P.  Arrington 
and  T.  M.  Arrington  had  no  knowledge  of  the  Nancy 
Bunn  claim  until  May  Term,  1891. 

(7.)  Before  the  referee,  Cooley,  B.  H.  Bunn,  of  counsel 
for  Nancy  Bunn,  presented  the  claim  of  Nancy  Bunn  and 
no  objection  was  made  to  it.  Jacob  Battle,  representing 
T.  M.  Arrington,  did  not  object  to  it,  because  he  knew  of 
no  legal  defence  to  it,  and  no  information  was  given  him 
on  the  subject  by  T.  M.  Arrington  or  any  one  else.  There 
was  no  evidence  returned  with  Cooley's  report  on  which 
said  claim  was  based. 
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(8.)  That  no  notice  had  been  given  to  creditors  to  come 
in  and  make  themselves  parties  to  said  action,  and  ao 
motion  had  been  made  by  Nancy  Bunn  asking  to  be  made 
a  party. 

(9.)  At  the  June  Terra,  1885,  Jacob  Battle  was  counsel 
of  record  for  the  executors  of  A.  H.  Arrington  and  the 
devisees  of  said  Arrington.  B.  H.  Bunn,  being  engaged  at 
home,  asked  said  Jacob  Battle,  just  before  June  Term,  1 885 
(he  having  been  his  law-partner  since  January  1,  1880),  to 
ask  all  of  the  parties  to  agree  that  the  Nancy  Bunn  claim 
should  be  paid  at  once.  Said  Battle  said  nothing  to  the 
parties  on  the  subject.  At  said  June  Term,  1886,  B.  H. 
Bunn  was  not  present,  and  the  judgment  in  favor  of  Nancy 
Bunn  was  rendered,  on  motion  of  Jacob  Battle,  as  appears 
of  record,  and  was  in  his  handwriting.  This  judgment  was 
written  and  signed  after  said  Battle  had  made  a  motion  to 
be  allowed  to  file  an  amended  answer  for  the  personal  and 
real  representatives  of  the  two  estates,  which  was  allowed, 
the  Court  stating  that  all  matters  must  be  closed  except 
the  matters  raised  in  the  amended  answer  for  the  first 
time. 

(10.)  That  all  the  other  judgments  rendered  in  this 
action,  in  which  the  Nancy  Bunn  judgment  is  mentioned, 
are  in  the  handwriting  of  Jacob  Battle,  eicept  the  judg- 
ment at  Fall  Term,  1887,  signed  by  W.  M.  Shipp^  Jiidge^ 
which  is  in  the  handwriting  of  Spier  Whitaker,  Esq.,  except 
the  last  eleven  lines  of  the  modified  judgment,  which  is  in 
the  handwriting  of  said  Jacob  Battle,  Esq.  Some  of  said 
judgments  were  countersigned  by  some  of  the  parties  as 
appears  of  record. 

(11.)  There  was  no  adjiidication  of  said  Nancy  Bunn's 
claim  in  either  of  said  judgments  signed  by  Jud^e  Shipp. 
The  only  reference  to  it  in  the  modified  judgment  is  as  fol- 
lows :     "  It  having  been  suggested  that  the  amount  herein- 
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before  stated  to  be  due  on  the  judgment  of  Mrs.  Nancy 
Bimn  may  be  incorrect,  the  Commissioners,  Whitaker  and 
Battle,  will  pay  to  her  any  less  sum  which  they  may  find 
to  be  due  on  said  judgment." 

(12.)  That  at  May  Terra,  1891,  said  Jacob  Battle  repre- 
sented the  said  Nancy  Bunn  and  the  executors  and  devisees 
of  A.  H.  Arrington.  Three  of  the  latter,  Samuel  L.,  A.  H. 
and  J.  C.  Arrington  were  also  represented  by  R.  B. 
Peebles.  At  said  term,  after  examining  the  records  of  the 
case  at  Vance  Court,  said  Peebles  stated  to  said  Jacob 
Battle  that  the  Nancy  Bunn  judgments  on  the  record  at 
Vance  Court  were  irregularly  entered,  and  that  he  would, 
on  behalf  of  his  clients,  have  to  move  to  set  them  aside. 
That  thereupon  said  Jacob  Battle  told  said  Peebles  that 
Jfancy  Bunn  had  in  Nash  County,  a  judgment  regularly 
rendered  against  A.  H.  Arrington.  The  said  Peebles  had 
no  opportunity  to  exmaine  the  records  in  Nash  County,  and 
relying  upon  this  statement,  said  Peebles  signed  the  judg- 
ment at  May  Term,  1891,  as  of  counsel  for  S.  L.,  A.  H.  and 
J.  C.  Arrington.  That  in  making  this  statement  the  said 
Jacob  Battle  honestly  thought  that  the  Nash  County  Nancy 
Bunn  judgment  was  in  all  respects  regular. 

(13.)  That  from  the  aflSdavits  and  other  evidence  filed, 
there  is  reasonable  ground  for  believing  that  the  Nancy 
Bunn  judgment  in  Nash  County  was  irregularly  entered 
up,  and  that  defendants  in  good  faith  claim  to  have  a  good 
and  valid  defence  to  said  claim.  All  of  the  entries  of  record 
touching  said  judgment  are  here  attached  as  part  of  this 
finding. 

(14.)  That  in  the  motion  to  set  aside  the  Nancy  Bunn 
judgments,  the  said  R.  B.  Peebles  appears  of  counsel  for 
the  executors  and  all  the  living  devisees  of  A.  H.  Arring- 
ton. 

(15.)  That  the  motion  to  set  aside  the  judgment  in  favor 
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of  John  P.  Arrington,  and  the  one  in  favor  of  Jacob  Battle 
for  his  fees  and  expenses,  are  abandoned. 

(16.)  That  Jacob  Battle  has  never  obtained  permission 
from  the  Court  to  retire  as  counsel  for  the  executors  and 
devisees  of  A.  H.  Arrinsjton  or  either  of  them. 

(17.)  That  the  Nancy  Biinn  judgment  in  Nash  County 
was  alleged  to  have  been  obtained  by  W.  T.  Dortch  as  coun- 
sel for  said  Nancy,  on  a  bond  against  H.  G.  Williams  and 
S.  S.  Cooper  as  principals,  and  A.  H.  Arrington  as  surety, 
but  the  judgment  is  not  signed  and  was  written  by  the 
Clerk's  son  at  the  dictation  of  the  Clerk,  but  it  does  not 
appear  to  tlie  satisfaction  of  the  Court  when  said  judgment 
was  taken  or  written  up,  in  vacation  or  at  term-time. 

(18.)  That  the  law  copartnership  of  B.  H.  Bunn  and 
Jacob  Battle  was  formed  January  1st,  1880,  and  it  did  not 
embrace  any  business  or  cases  either  had  at  that  time. 
According  to  the  best  recollection  of  B.  H.  Bunn,  Esq.,  he 
represented  the  said  Nancy  Bunn  as  to  her  judgment  in 
Nash  County  prior  to  January  1st,  1880.  That  Jacob 
Battle  did  not,  until  May  Term,  1891,  represent  Nancy 
Bunn  as  her  counsel,  only  as  his  acts  and  conduct  in  refer- 
ence to  judgments  rendered  prior  to  that  term  in  this  action 
as  herein  found  constitute  him  her  attorney.  And  upon 
the  foregoing  facts,  it  is  considered  and  adjudged  that  the 
judgments  rendered  in  this  action  at  the  May  Term,  1891, 
so  far  as  it  relates  to  the  judgment  of  Nancy  Bunn,  be  and 
the  same  hereby  is  vacated  and  set  aside,  for  the  reason  that 
the  same  was  signed  by  counsel,  and  Jacob  Battle,  Esq.,  was 
representing  the  said  Nancy  Bunn, "and  also  the  real  and 
personal  representatives  of  A.  H.  Arrington,  deceased.  It 
is  further  considered  by  the  Court  that  the  acts  and  conduct 
of  said  Jacob  Battle,  prior  to  said  May  Term,  1891,  did 
not  constitute  him  the  attorney  of  Nancy  Bunn,  and  that 
the  personal  and  real  representatives  of  A.  H.  Arrington's 
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estate  are  bound  by  his  acts^  and  the  motion  to  set  aside  so 
much  of  the  judgnieuts  rendered  prior  to  May  Term,  1891, 
aB  relates  to  the  said  Nancy  Bunn  judgment,  is  refused. 

Upon  the  foregoing  facts  the  court  rendered  judgment 
vacating  and  setting  aside  the  judgment  obtained  in  this 
action  at  May  Term,  1891,  so  far  as  it  related  to  the  judg- 
ment of  Nancy  Bunn,  for  the  reason  that  same  was 
signed  by  counsel  and  Jacob  Battle  was  representing  the 
said  Nancy  Bunn,  and  also  the  real  and  personal  represen- 
tatives of  A.  H.  Arrington,  deceased.  The  court  declared 
at  the  same  time  "that  Jacob  Battle  did  not  until  May 
Term,  1891,  represent  Nancy  Bunn  as  her  counsel,  only 
as  his  act  and  conduct  in  reference  to  judgment  rendered 
prior  to  that  term  in  this  action  as  herein  found  constituted 
him  her  attorney";  that  the  personal  and  real  representa- 
tive of  A.  H.  Arrington's  estate  was  bound  by  his  acts  and 
deeds,  and  the  motion  to  set  aside  the  said  judgments  as 
set  out  in  the  motion  other  than  the  one  of  May,  1891,  was 
refused.  The  respondents  appealed  to  this  Court  from  so 
much  of  the  judgment  as  set  aside  the  judgment  of  May 
Term,  1891,  so  far  as  it  affected  the  Nancy  Bunn  judgment, 
tiling  the  following  exceptions  to  His  Honor's  findings : 

"1st.  For  that  the  respondents  requested  the  Court  to 
find  fully  the  facts  as  to  Nancy  J.  Bunn's  transferring  her 
judgment  debt  on  May  16,  1891,  as  stated  in  her  affidavit 
and  the  affidavit  of  Jacob  Battle,  and  the  Court  failed  to 
do  so. 

"2d.  For  that  the  Court  failed  to  declare,  as  a  matter  of 
law,  that  this  consent  judgment  of  May  Term,  1891,  could 
not  be  set  aside  save  for  fraud  or  mutual  mistake,  and  that 
there  was  no  evidence  to  show  either. 

"3d.  For  that  the  Court  failed  to  find  fully  the  circum- 
stances of  the  rendition  of  the  judgment  in  favor  of  Nancy 
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J.  Bunn,  and  especially  that  it  was  rendered  at  a  regular 
terra  of  the  Court. 

"4th.  For  that  the  Court  failed  to  declare,  as  a  matter  of 
law,  that  the  judgment  aforesaid  (to-wit,  the  said  judgment 
in  favor  of  Nancy  Bunn)  was  not  so  irregular  that  it  could 
be  set  aside  after  so  many  years. 

"5th.  For  that  the  Court  failed  to  find  that  the  judg- 
ment of  May  Term,  1891,  was  made  after  the  question  in 
relation  to  the  Nancy  Bunn  debt  or  claim  had  arisen,  and 
that  in  respect  to  that  question  the  said  Jacob  Battle  and 
the  said  A.  H.,  S.  L.  and  J.  C.  Arrington,  acting  through 
their  attorney,  R.  B.  Peebles,  were  dealing  at  arm's 
length. 

"6th.  For  that  the  Court  failed  to  rule  that  the  claim  of 
payment  set  up  in  S.  L.  Arrington's  affidavit,  dated  June 
1,  1892,  was  unreasonable  and  completely  negatived  by 
counter  affidavits  filed  by  the  petitioners. 

"7th.  For  that  the  Court  failed  to  rule  that  there  wa* 
presumption  of  law  that  when  the  judgment  in  favor  of 
Nancy  Bunn  >vas  rendered,  the  bond  on  which  it  is  alleged 
the  same  was  rendered  was  cancelled  and  filed  with  the 
Clerk,  and  that  such  presumption  is  not  repelled  by  the 
fact  that  the  bond  cannot  now  be  found  in  the  Clerk's 
office  of  Nash  Superior  Court." 

Such  of  the  above  exceptions  as  relate  simply  to  the  find- 
ings of  fact  by  His  Honor  are  not  reviewable  here.  Upon 
the  facts  found,  and  especially  upon  the  one  that  at  May 
Term,  1891,  Jacob  Battle  represented  Nancy  Bunn  and 
the  executors  and  devisees  of  A.  H.  Arrington,  His  Honor 
rendered  judgment  vacating  and  setting  aside  that  part  of 
the  judgment  of  May,  1891,  which  related  to  the  Nancy 
Bunn  judgment,  and  from  wliich  the  respondents  appealed. 
As  we  find  no  error  in  that  part  of  the  judgment  of  the 
court,  rendered  by  Judije  Shuford^  setting  aside  and  vacat- 
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ing  the  judgment  of  May  Term,  1891,  so  far  as  it  relates  to 
the  Xaiiey  Bunn  judgment,  it  is  not  necessary  to  pass  upon 
the  exceptions  of  the  respondents  to  the  other  findings  of  law 
by  the  court.  It  was  not  necessary  for  the  court  to  have 
found  actual  fraud  intended  or  perpetrated,  in  rendering 
its  judgment.  Indeed  in  Moo-re  v.  Gidney^  76  N.  C,  33, 
where  it  appeared  that  the  attorney  for  an  administrator, 
in  proceedings  against  the  widow  and  heirs-at-law  of  the 
intestate  to  sell  land  to  make  assets  for  the  payment  of 
debts,  also  drew  the  answer  in  the  cause,  and  that  without 
fee,  and  a  sale  took  place  under  the  proceedings  which 
were  afterwards  set  aside  on  account  of  this  action  of  the 
attorney,  this  Court  said,  "But  it  is  denied  that  the  counsel 
of  the  plaintiff  acted  as  the  defendant's  counsel  further 
than  in  drawing  up  her  answer;  and  we  are  satisfied  that 
no  improper  influence  was  intended.  Yet  the  law  does  not 
tolerate  that  the  same  counsel  may  appear  on  both  sides  of 
an  adversary  proceeding,  even  colorably ;  and  in  general 
will  not  permit  a  judgment  or  decree  so  aff^ected  to  stand 
if  made  the  subject  of  exception  in  due  time  by  the  parties 
injured  thereby.  The  presumption  in  such  ca^es  is  that 
the  party  was  unduly  influenced  by  that  relation,  and  the 
oppoMte  party  cannot  take  the  benefit  of  it."  As  to  that 
part  of  the  judgment  of  the  court  below  setting  aside  and 
vacating  the  judgment  of  1891,  so  far  as  it  relates  to  the 
Nancy  Bunn  judgment,  the  same  is  aifirmed. 

In  the  appeal  of  S.  L.  and  J.  C.  Arrington,  defendants : 

MoxTGOMERY,  J. I  From  so  much  of  the  judgment  over- 
ruling the  exceptions  filed  to  the  report  of  J.  M.  Mullen, 
referee  at  October  Term,  1891,  by  the  defendants,  which 
exceptions  are  as  follows:  ^^2.  For  that  he  finds  that  said 
estate  is  indebted  to  Xancy  Bunn  S1,()35.S9,  and  interest 
$12.68. 
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"4.  For  that  he  finds  that  in  April,  1869,  H.  G.  Williams, 
S.  S.  Cooper  and  A.  H.  Arrington  confessed  judgment  to 
Nancy  Bnnn,  before  the  Clerk  of  the  Superior  Court  for 
Nash  county,  for  81,182.32,  of  which  $1,100  is  principal. 

"5.  For  that  he  finds  that  the  so-called  Nancy  Bunn  judg- 
ment was  revived,  as  stated  in  said  report ;"  and  also  from 
that  part  of  said  judgment  refusing  to  vacate  and  set  aside 
all  the  aforesaid  judgments,  named  in  defendant's  motion 
and  rendered  in  this  action,  in  so  far  as  they  relate  to  said 
judgment  in  favor  of  Nancy  Bunn,  the  executors  of  A.  H. 
Arrington  and  the  devisees  of  A.  H.  Arrington,  other  than 
W.  L.  Thorpe  and  wife,  appealed  to  this  Court,  assigning 
as  errors  in  the  rulings  and  judgment  of  the  court  below, 
the  following  : 

1st.   In  overruling  said  exception  No.  2. 

2d.  In  overruling  said  exception  No.  4. 

3d.  In  overruling  said  exception  No.  5. 

4th.  In  receiving  evidence  of  Jacob  Battle  to  contradict 
the  record  of  the  judgment  rendered  at  June  Term,  1885, 
which  shows  upon  its  face  that  said  judgment  in  favor  of 
Nancy  Bunn  was  obtained  on  the  motion  of  said  Jacob 
Battle,  and  was  signed  by  him  as  attornev,  and  bv  Bunn  & 
Battle,  attorneys  for  Spier  Whitaker,  trustee. 

5th.  In  holding  tliat  upon  the  facts  found  Jacob  Battle 
never  acted  as  counsel  for  Nancy  Bunn  in  this  action  prior 
to  the  May  Term,  1891. 

6th.  In  holding  that  the  facts  found  and  the  acts  shown 
bv  the  records  did  not  constitute  Jacob  Battle  Nanev 
Bunn's  attorney  in  obtaining  said  judgment  for  her  in  this 
action. 

7th.  In  refusing  to  set  aside  the  judgment  rendered  in 
Xancv  Bunn's  favor  in  this  action  at  June  Term,  1885, 
u])()n  the  facts  found. 

Sth.  In  refusing  to  set  aside  the  last-named  judgment 
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npon  the  facts  found,  and  those  appearing  upon  the  face  of 
the  record. 

9th.  In  refusing  to  set  aside  the  other  judgments  com- 
plained of  upon,  the  facts  found. 

luth.  In  refusing  to  set  aside  said  judgments  upon  the 
facts  found,  and  those  appearing  upon  the  face  of  the 
record. 

11th.  In  refusing  to  set  aside  said  judgments  as  fraudu- 
lent and  void. 

12th.  In  refusing  to  set  aside  said  judgments  as  being 
rendered  without  process  and  without  a  day  in  Court. 

13th.  In  holding  that  the  defendants,  represented  by  R. 
B.  Peebles,  were  bound  by  the  acts  of  Jacol)  Battle,  at  June 
Terra,  1885,  in  regard  to  the  Nancy  Bunn  claim. 

14th.  All  other  errors  appearing  upon  the  record. 

It  is  unnecessary  to  pass  seriathn  upon  all  of  the  excep- 
tions. Upon  all  the  facts  which  His  Honor  found  and  espe- 
cially upon  his  findings  4,  5,  6,  9,  10,  12,  13,  16,  17,  we  are 
Batisfied  that  he  erred  when  he  refused  to  set  aside  and 
vacate  all  the  judgments  rendered  in  this  case  and  named 
in  defendant's  motion,  in  so  far  as  they  concern  the  Nancy 
Bnnn  judgment.  (It  appears  in  the  respondents'  appeal 
that  the  judgment  of  May,  1891,  wa-^  set  aside  in  so  far  as 
it  affected  the  Nancy  Bnnn  judgment.)  These  findings  of 
fact,  when  summarized,  appear  to  be : 

1.  That  at  June  Term,  1885,  Jacob  Battle  was  counsel 
of  record  for  the  executors  of  A.  H.  Arrington  and  the 
devisees  of  said  Arrington,  including  these  defendants,  and 
that  at  that  term  the  judgment  in  favor  of  Nancy  Bunn 
was  rendered  on  motion  of  Jacob  Battle,  as  appears  of 
record  and  was  in  his  hand-writing. 

2.  That  all  other  judgments  rendered  in  this  action  in 
which  the  Nancy  Bunn  judgment  is  nientioned  are  in  the 
hand-writing  of  Jacob  Battle,  except  the  judgment  at  Fall 
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Term,  1887,  which  is  in  the  hand-writing  of  Spier  Whi ta- 
ker, except  the  last  eleven  lines  of  the  modified  judgment, 
which  18  in  the  hand-writing  of  said  Jacob  Battle. 

3.  That  at  May  Term,  1891,  Jacob  Battle  represented 
Nancy  Bunn  and  the  executors  and  devisees  of  A.  H. 
Arrington. 

4.  That  there  was  reasonable  ground  for  believing  that 
the  Nancy  Bunn  judgment  in  Nash  County  was  irregularly 
entered  up  and  that  defendants  in  good  faith  claim  to  have 
a  good  and  valid  defence  to  said  claim. 

5.  That  Jacob  Battle  had  never  obtained,  up  to  May 
Term,  1893,  permission  from  the  Court  to  retire  as  counsel 
for  the  executors  and  devisees  of  A.  H.  Arrington,  or  either 
of  them. 

6.  That  the  Nancy  Bunn  judgment  in  Nash  County  was 
alleged  to  have  been  obtained  by  a  lawyer  of  good  standing 
for  said  Nancy,  is  not  signed,  and  was  written  by  the  Clerk's 
son  at  the  dictation  of  the  Clerk,  but  it  does  not  appear  to 
the  satisfaction  of  the  court  when  said  judgment  was  taken 
or  written  up  in  vacation  or  in  term-time. 

7.  That  the  defendants  appellant  had  no  knowledge  of 
the  Nancy  Bunn  judgment  until  May  Term,  1891,  and  had 
no  notice  given  them  of  the  reference  to  R.  A.  P.  Cooley 
at  Fall  Term,  1S83.  This  Court  cannot  go  behind  the 
facts  found  by  the  Court  below,  but  the  last  sentence  of 
finding,  10  of  the  Court,  more  than  authorizes  us  to  look  at 
the  records  referred  to,  and  in  doing  so  we  find  that  the 
judgment  of  May,  1885,  was  signed  "Jacob  Battle,  Attorney" 
and  "  Bunn  &  Battle,  attorneys  for  Spier  Whitaker,  Trus- 
tee." It  appears  also  from  the  findings  of  the  Judge  that 
there  is  reasonable  ground  for  believing  that  the  Nancy 
Bunn  judgment  in  Nash  Couuty  was  irregularly  entered  up 
and  that  defendants  in  good  faith  claimed  to  have  a  good 
and  valid  defence  to  said  claim.     There  is  therefore  danger 
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of  loss  to  the  defendants  bj  reason  of  the  judgments  in 
Vance  Superior  Court  in  this  case  so  far  as  those  judgments 
relate  to  the  Nancy  Bunn  judgment.  The  Court  found  as 
a  fact  that  the  said  Jacob  Battle  honestly  thought  that  the 
Nash  County  judgment  (  Nancy  Bunn  judgment )  was  in  all 
respects  regular.  As  we  said  in  the  respondents'  appeal,  it 
is  not  necessary  that  there  should  have  been  actual  fraud 
in  the  procurement  of  those  judgments,  in  order  that  they 
might  be  set  aside  by  motion,  but  that  the  rule  which 
forbids  the  same  attorney  for  representing  both  parties 
in  adversary  proceedings  rests  upon  the  broad  principle 
of  public  policy,  which  precludes  persons  occupying  these 
fiduciary  relations  from  representing  conflicting  interests 
that  may  tempt  them  to'  disregard  duty  and  lead  to  injury 
on  one  side  on  the  other.  The  law  will  not  permit  its 
licensed  attorneys  to  assume  relations  that  will  subject 
them  to  this  temptation,  upon  grounds  of  public  policy  ;  and 
it  is  for  this  reason  that  an  attorney  will  not  be  permitted 
to  represent  both  sides  in  any  litigated  matter.  Gooch  v. 
Ptelles,  105  N.  C,  411. 

After  a  careful  review  of  each  and  all  of  the  findings  of 
His  Honor,  we  have  no  difficulty  in  arriving  at  the  conclu- 
sion that  those  findings  constituted,  in  law,  Jacob  Battle 
the  attorney  of  Nancy  Bunn  at  the  times  of  the  rendition  of 
all  the  judgments  named  in  the  defendant's  motion  in  this 
ease,  in  her  favor ;  and  we  are  of  the  opinion  that  the  Judge 
below  erred  in  not  so  finding  as  matter  of  law,  and  that  he 
also  etred  in  not  setting  aside  and  vacating  each  and  all  of 
the  judgments  in  Vance  Superior  Court,  named  in  defend- 
ant's motion  in  this  case.  The  said  exceptions  by  the 
defendants  to  the  report  of  J.^M.  Mullen,  referee,  at  Octo- 
ber Term,  1891,  ought  to  have  been  sustained  for  the  rea- 
son that  there  was  no  proof  ofl'ered   to   the   said   referee 
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except  the  record  pertaining  to  the  said  judgments,  and 
that  was  not  sufficient. 

The  judgment  below  is  reversed,  and  that  further  action 
may  be  had  in  this  case  according  to  the  decision  of  this 
Court,  let  this  opinion  be  certified  to  the  Superior  Court  of 
Yance  County. 

Reversed. 


L.  P.  ELLIOT  V.  Gt.  T.  TYSON. 

Py^actice — Appeal  from  Judgment  for  Costs. 

Where  nothing  is  involved  except  costs,  an  appeal  will  not  be 
allowed. 

Proceedings,  under  section  1756  of  The  Code^  com- 
menced before  the  Clerk  of  the  Superior  Court  of  Pitt 
County,  to  settle  a  controversy  between  a  landlord  and  a 
tenant,  and  heard  on  appeal  before  Bynum^  «/.,  and  a  jury, 
at  March  Term,  1894,  of  Pitt  Superior  Court.  The 
defendant  appealed. 

Messrs,  J.  J?.  Batchelor  and  T.  J.  Jarvis^  for  plaintiff. 
Messrs.  Shepherd  &  Bushee,  for  defendant  (appellant). 

Fairoloth,  C.  J. :  In  this  action  the  parties  settled  their 
matters  by  paying  and  receiving  from  each  other,  according 
to  the  contract.  At  the  conclusion  of  the  trial,  the  court 
rendered  a  judgment  in  favor  of  the  plaintiff  and  against  the 
defendant  for  costs  only,  and  the  defendant  appealed. 
When  nothing  is  involved  except  costs,  an  appeal  will  not 
be  allowed.  Clark's  Code,  560 ;  Futrell  v.  Deans^  at  this 
erm.      W  hen    the  subject  matter  of  the  action  lias  been 
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lost,  destroyed  or  adjusted  between  the  parties,  an  appeal 
will  not  be  allowed  for  costs  only.  State  v.  Byrd^  93  N. 
C,  624. 

Appeal  Dismissed. 


T.  B.  HOLDEN  v.  B.  P.  STRICKLAND. 

Practice — Issues — Assets  of  Decedent — Resulting  Trxist-^ 
Lien  for  Money  Advanced  to  Pay  for  Land — Discharge 
of  Trust — Subrogation, 

1.  This  Court  will  not  consider  the  objection  that  there  was  no 

evidence,  or  not  sufficient  evidence,  to  submit  certain  issues 
to  the  jury,  unless  the  point  was  raised  before  such  issues 
were  submitted. 

2.  The  real  or  personal  assets  of  a  deceased  person  cannot  be 

applied  to  the  payment  of  his  debts,  where  there  is  no  lien, 
except  by  or  through  his  personal  representative. 

3.  NYfaere  land  is  bought  with  the  money  of  one  person  and  is  con- 

veyed to  another,  the  latter  is  a  trustee  for  the  lender  to  the 
extent  of  the  money  so  paid,  without  any  express  agreement 
to  that  eifect. 

4.  Where  H  held  land  in  trust,  first  to  pay  a  debt  for  money 

advanced  for  its  purchase  and  then  for  the  benefit  of 
another,  the  creditor  has  au  equitable  lien  thereon  until  the 
debt  is  paid,  and  this  is  not  destroyed  by  his  surrendering 
the  note  of  U,  representing  such  debt  for  the  notes  of  the 
resulting  cestui  que  trust  and  others  given  in  settlement  of 
the  original  debt. 

5  Where  land  is  held  in  trust  for  the  payment  of  a  debt,  a  third 
person,  who  is  compelled  by  law  to  pay  it,  is  subrogated  to  the 
rights  of  the  creditor  and  may  collect  the  amount  so  paid 
from  the  land. 

Civil  action,  heard  before  Shuford^  •/.,  at  April  Term, 
1893,  of  Franklin  Superior  Court.     There  was  judgment 
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tor    the    plaintiff    and    defendants    appealed.     The    facts 
appear  in  the  opinion  of  Associate  Justice  Furches. 

Afr.  C,  M,  CooJce^  for  plaintiff. 

Mr.  N,  Y,  Gullttj^  for  defendants  (appellants). 

FrRc^HKS,  J.:  It  appears  that  Richard  ITolden,  Sr.,  father 
of  the  plaintiff  and  of  the  feme  defendant,  was  the  owner 
of  a  considerable  body  of  land,  but  was  in  debt,  upon  which 
jud^j^nients  had  been  recovered  against  him  for  more  than 
^1,H()0,  and  in  March,  1872,  the  Sheriff  of  Franklin 
County  sold  said  land  under  execution,  then  in  his  hands 
issuing  on  the  judgments.  At  the  sale  these  lands  were 
bid  off  by  Richard  Holden,  Jr.,  at  the  price  of  $1,^)29.00, 
an  amount  sufficient  to  satisfy  the  iudf^rments.  Vonno: 
Holden  did  not  have  the  money  to  make  this  purchase,  but 
bid  them  off  under  an  arrangement  made  between  himself, 
his  father  Richard  Holden,  Sr.,  and  F.  L.  R.  Harris.  Harris 
was  to  furnish  the  money  to  pay  for  the  land,  and  Richard 
Holden,  Jr.,  gave  his  note  to  Harris  for  the  same,  and  was 
to  take  a  deed  for  the  land  and  hold  it,  first  in  trust  to  pay 
Harris  back  his  money,  and  then  in  trust  for  his  father, 
Richard  Holden,  Sr.  This  was  all  done,  and  the  Holdens, 
it  seems,  commenced  to  pay  Harris  his  money.  But  in 
1S74,  and  before  Harris  had  been  paid  in  full,  Richard 
Hohlen,  Jr.,  died,  the  legal  title  of  the  land  still  being  in 
him.  That  not  long  after  the  death  of  Richard  Holden, 
Jr.,  his  father,  Richard  Holden,  Sr.,  commenced  an  action 
against  his  widow  and  heirs-at-law  in  the  Superior  Court 
of  Franklin  (\>unty  alleging  the  facts  a])ove  stated  and 
demanding  a  judgment  declaring  the.  defendants  (the 
widow  and  heirs-at-law  of  Richard  Holden,  Jr.)  trustees  of 
said  land  and  that  thev  be  reuuired  to  convev  to  him.  And 
the  (\>urt  so  adjudged,  and  under  the  decree  of  the  Court 
the  Iciral  title  to  the  land  was  made  to  Richard  Holden,  Sr. 
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Harris  was  not  a  party  to  this  action  and  not  bound  by  the 
jn(lt;ment  therein,  nor  the  conveyance  made  thereunder. 
That  after  this,  in  the  month  of  May,  1888,  the  debt  to 
Harris  then  being  reduced  to  5^409.38,  Harris  surrenders 
the  note  given  him  in  1872  by  Richard  Holden,  Jr.;  and 
Richard  Holden,  Sr.,  Bryant  M.  Holden,  F.  C.  Holden  and 
T.  B.  Holden  execute  their  note  to  the  said  F.  L.  D.  Har- 
ris for  the  amount  still  remaining  due  on  the  note  of  Rich- 
ard Holden,  Jr.,  (B.  M.  Holden,  F.  C.  Holden  and  T.  C. 
Holden,  being  sons  of  Richard  Holden,  Sr.)  That  after 
this  last  note  was  given,  there  was  paid  on  it  the  sum  of 
?1?<2.50  and  some  time  after  this  the  said  Richard  Holden, 
Sr.,  died,  leaving  the  remainder  of  the  Harris  debt  uftpaid. 
At  the  time  of  the  executicm  of  this  last  note  to  Harris, 
Richard  Holden,  Sr.,  was  still  the  legal  owner  of  450 
acres  of  the  land  originally  bought  by  Richard  Holden,  Jr., 
which  he  divided  into  three  lots  and  executed  separate 
deeds  therefor,  conveying  one  of  the  said  lots  to  the  plain- 
tiff T.  B.  Holden,  one  lot  to  F.  C.  Holden  and  the  other 
lot  to  his  daughter,  Dora  C.  Strickland,  then  the  wife  of 
Frank  Green,  acid  the  consideration  expressed  in  all  tliese 
deeds  is  natural  love  and  affection.  But  the  plaintiff  alleges 
that  there  was  another  consideration  for  all  these  deeds 
in  addition  to  that  of  natural  love  and  affection;  and  that 
was  that  the  grantees  should  each  pay  one-third  of  the  Harris 
debt,  then  unpaid,  and  that  the  deeds  were  executed  with 
this  understanding,  and  that  the  defendant  Dora  took  her 
lot  under  this  agreement,  which  plaintiff  says  was  a  parol 
trnst.  -He  then  alleges  that  after  the  death  of  his  father,  ♦ 
Richard  Holden,  Sr.,  Harris  brought  a  suit  in  the  Superior 
Court  of  Franklin  County  on  the  note  given  him  by  Rich- 
ard Holden,  Sr.,  and  B.  M.  Holden,  P\  C.  Holden  and  him- 
self, in  which  he  set  up  the  trust  of  1872  when  the  land 
was  purchased  by  Richard  Holden,  Jr.     That  in  this  action 
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Harris  recovered  judgment  on  his  note,  and  had  the  trust 
of  1872  declared,  and  decree  and  order  to  sell  said  land  to 
satisfy  his  judgment.  That  plaintiif  was  one  of  the  signers 
of  said  note  and  a  defendant  in  said  action,  and,  as  Harris  was 
proceeding  to  sell  his  land  under  said  judgment  and  to 
prevent  his  lands  from  being  sold,  he  paid  off  and  satisfied 
the  Harris  judgment,  and  now  asks  that  the  lot  conveyed 
to  the  defendant  Dora  be  subjected  to  the  payment  of  one- 
third  of  the  amount  he  paid  said  Harris. 

Defendants  in  their  answer  admit  that  the  land  was 
bought  by  Richard  Holden,  Jr.,  as  alleged ;  that  Harris 
furnished  the  money  and  that  said  Richard  took  an  absolute 
deed  for  the  land,  but  in  trust  first  to  pay  Harris  back  the 
purchase  money,  and  then  in  trust  for  his  father  Richard 
Holden,  Sr.,  and  that  Richard,  Sr.^  is  dead  and  that  Harris 
brought  suit  and  recovered  judgment  as  alleged.  But  they 
say  that  the  defendants  were  not  parties  to  this  action  and 
not  bound  by  the  judgment,  and  they  deny  that  the  defend- 
ant Dora  agreed  to  pay  anything  on  the  Harris  debt,  or 
that  she  took  her  lot  under  any  parol  trust  from  her  father. 
But  on  the  contrary  she  took  it  free  from  any  trust  what- 
ever and  is  now  the  absolute  owner  thereof,  free  from  any 
claim  of  the  plaintiif  thereon,  and  denies  the  plaintiff's 
right  to  recover. 

The  court  submitted  the  following  issues  to  the  jury  : 

"1.  Did  Richard  Holden  leave  any  personal  property 
applicable  to  the  debt  of  F.  L.  B.  Harris  ?     Ans.     No. 

"2.  If  Fo,  what  was  the  value  i     Ans.     None. 

"3.  What  was  the  proportion  in  value  of  the  tract  con- 
veved  to  defendant  Dora  to  the  whole  tract  of  450  acres  hi 
conveved  i     Ans.     One-third. 

"4.  Did  Richard  Holden  at  the  time  of  his  conveyance 
of  the  land  to  defendant  Dora  Strickland  retain  sufficient 
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property  to  pay  his  debts  and  available  for  that  purpose  ? 
Ans.    No. 

"5.  Did  Richard  Holden,  Sr.,  convey  the  land  to  defend- 
ant Dora  in  trust  to  pay  its  proportion  of  the  Harris  debt 
as  alleged  in  the  complaint  ?     Ans.     Yes. 

"6.  Did  Harris  abandon  his  original  trust  on  the  land 
before  the  conveyance  of  the  land  to  thQfeme  defendant? 
Ans.     No. 

The  case  on  appeal  appears  to  set  out  the  whole  evi- 
dence. F.  C.  Holden,  a  witness  for  plaintiff,  among  other 
things  testified  under  objection  of  defendants,  as  follows : 
"I  have  settled  my  part  of  the  Harris  debt  with  my  brother 
T.  B.  Holden.  I  paid  him  in  land  to  the  amount  of  160 
dollars.  There  was  no  money  passed.  When  my  father 
divided  up  the  land  he  told  me  and  T.  B.  Holden  and 
Frank  Green,  who  was  then  my  sister's  husband,  that  the 
Harris  debt  had  not  been  paid;  that  he  wished  to  divide 
his  land,  and  we  must  help  him  pay  that  debt.  He  said 
he  would  do  what  he  could,  but  if  he  could  not  pay  it  all 
we  would  have  to  pay  the  balance.  This  was  the  day  the 
land  was  being  run  out  for  division.  Mine  was  run  out 
before  that  time.  Frank  Green  was  my  sister's  husband 
and  was  there  to  see  how  the  lines  were  run.  My  sister 
was  not  there.  I  went  home  after  the  land  was  surveyed 
and  was  not  present  when  the  deeds  were  written  ; "  and 
defendents  excepted.  This  is  the  only  exception  presented 
by  the  record,  and  the  evidence  above  quoted  and  objected 
to  seems  to  be  all  the  evidence  as  to  a  parol  trust,  as  between 
Richard  Holden,  Sr.,  and  the  defendant  Dora,  except  the 
testimony  of  W.  R.  Martin,  in  which  he  says :  "I  went  over 
there  to  take  probate  of  some  deeds,  and  Richard  Holden, 
Sr.,  in  the  course  of  a  conversation  said  something  about 
he  had  divided  up  his  lands  and  his  children  would  have  to- 
pay  the  Harris  debt." 
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We  do  not  think  this  evidence  competent  or  siiificient  to 
authorize  the  court  to  submit  the  fourth  issue  to  the  jury, 
jind  if  the  defendants  had  asked  the  court  so  to  instruct  the 
jury,  we  would  have  sustained  their  prayer.  But  as  no 
such  prayer  was  made,  we  cannot  consider  this  question  as 
to  whether  there  was  any  evidence,  or  any  such  evidence  as 
should  have  been  submitted  to  the  jury.  State  v.  Ki^ei\ 
115  N.  C,  74().  And  we  prefer  to  put  our  opinion  upon 
facts  admitted  or  not  disputed  rather  than  upon  the  excep- 
tion to  evidence  which  seems  to  us  to  have  been  immaterial 
and  to  have  proved  so  little,  if  anything. 

It  is  contended  that  the  judgment  below  should  be  sus- 
tained upon  the  doctrine  of  contribution,  and  the  case  of 
Badger  v.  Daniel^  79  X.  C,  372,  is  cited  as  authority  for 
this  position.  But  we  do  not  think  so.  Xor  do  we  think 
Badger  v.  Daniel  supports  this  position.  In  that  case  the 
personal  representative  of  Joyner,  the  debtor,  as  well  as  his 
devisees  were  made  parties  to  the  action.  This  being  so^ 
that  is,  the  estate  of  Joyner  being  represented — the  matter 
of  contribution  wns  worked  out.  But  our  case  differs  from 
Badger  v.  Daniel  in  several  important  and,  we  think,  essen- 
tial respects.  The  first  is,  as  we  have  stated,  in  that  case  the 
personal  representative  of  the  debtor's  estate  was  a  party,  and 
in  this  case  the  personal  representative  is  not  a  party.  And 
we  think  it  a  well  settled  rule  in  this  State  that  no  assets  of  a 
deceased  person  can  be  applied  to  the  payment  of  debts 
(where  there  is  no  lien)  except  by  or  through  the  personal 
representative,  whether  lands  or  personal  effects.  Tvck  v. 
Walker,  1()()  N.  C,  285  ;  Mauney  v.  Hohnes,  87  N.  C,  428  : 
Murchison  v.  Williams,  71  N.  C,  135.  Another  distinc- 
tion is  that  in  Badger  v.  Daniel,  the  lands  there  subjected 
to  the  payment  of  the  debts  of  the  testator  were  willed  to 
the  defendants,  other  than  the  executor.  And  under  the 
law  they  were  subject  to  the  payment  of  debts.     While  in 
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this  case  the  lands  of  the  defendant  were  not  willed  to  her 
by  the  debtor,  but  were  conveyed  to  her  by  deed  daring  the 
life  time  of  the  debtor,  and  w^ere  not  like  the  lands  devised 
in  the  case  of  Badger  v.  Daniel^  subject  to  the  payment  of 
any  debt  due  by  Richard  Holden,  Sr.,  at  the  time  of  his 
death,  unless  the  conveyance  was  made  in  fraud  of  such 
debt.  They  are  not  void  as  contended,  but  only  voidable 
under  the  statue  ot  13th.  Elizabeth,  if  conveyed  in  fraud  of 
creditors.  And  this  under  our  law  can  only  be  determined 
by  or  through  the  personal  representative.  Mxirchison  v. 
Willia?n8  and  Tu^*k  v.  Walker,  supra. 

But  it  is  admitted  that  Richard  Holden,  Jr.,  bought  the 
land  and  that  Harris'  money  paid  for  it  and  that  Holden  took 
a  deed  for  the  same  under  the  express  agreement  to  hold  it 
in  trust,  first  to  repay  Harris  the  purchase  money,  and  then 
in  trust  for  his  father,  Richard  Holden,  Sr. 

The  fact  that  the  land  was  bought  and  paid  for  with  the 
monev  of  Harris  constituted  Holden  a  trustee  for  Harris' 
benefit  to  the  extent  of  the  money  paid,  without  the  express 
a|?reement  that  he  w^as  to  hold  it  in  trust  for  Harris.  York 
V.  Landis,  65  N.  C,  535  ;  Stallings  v.  Lane,  88  N.  C,  214. 
And  the  equitable  estate  would  have  been  in  Harris  by 
operation  of  law.  But  in  this  case  there  was  not  only  the 
trust  the  law  created,  but  there  was  an  express  trust  that 
Richard  Holden,  Jr.,  should  hold  it,  first  to  pay  Harris' 
debt  and  then  for  his  father.  This  being  so,  the  equitable 
estate  in  said  land  was  in  Harris  until  his  debt  was  paid. 
ShelUm  V.  Shelton,  5  Jones  Eq.,  292 ;  Shields  v.  Whitaker, 
82  X.  C.,  516.  And  the  fact  that  he  surrendered  the  note 
^iven  him  by  Richard  Holden,  Jr.,  and  took  the  note  of 
Richard  Holden,  Sr.,  and  his  three  sons  B.  M.  Holden,  F. 
C.  Holden  and  T.  B.  Holden,  did  not  discharge  the  trust 
to  him.  Hyman  v.  Devereux,  63  N.  C,  624;  Ijames  v. 
Gaither,  93  N.  C,  358.     But  it  did  change   the  evidence 
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of  debt,  and  give  him  other  additional  security  therefor. 
Before  this  note  was  executed,  neither  was  Richard  Holdeu, 
Sr.,  B.  M.  Holden,T.  B.  Holden  or  F.  C.  Holden  bound  to  Har- 
ris for  the  debt.  But  after  that,  they  were  all  bound  for  the 
debt,  and  he  miffht  collect  it  out  of  either  of  them  if  it  became 
necessary  to  do  so.  And  though  the  case  does  not  say  so  in  so 
many  words,  we  think  sufficient  appears  to  show  that  this 
new  note  was  given  by  Richard  Holden,  Sr.,  as  principal, 
and  his  sons,  as  sureties.  This  being  so,  Richard,  Sr.,  and 
then  the  lands  were  bound  for  this  debt  firsjt ;  the  sureties 
to  the  note  were  only  bound  as  sureties,  both  to  Richard, 
Sr.,  and  to  the  land,  which  had  already  been  dedicated  to 
the  payment  of  this  debt.  In  other  words,  B.  M.  Holden, 
F.  C.  Holden  and  T.  B.  Holden  were  sureties  to  both  Rich- 
ard Holden,  Sr.,  and  also  to  the  land.  And  Richard 
Holden,  Sr.,  and  the  land  were  both  principal  debtors  as  to 
these  sureties.  And  this  being  so,  it  would  seem  that  as  T. 
B.  Holden  had  paid  the  debt  of  his  principal^  he  would 
have  the  right  to  be  re-imbursed  out  of  the  principal — the 
land.  York  v.  Landis,  supra;  Nelson  v.  Williams^  2  D. 
&  B.  Eq.,  118 ;  Bank  v.  Jenkins,  64  N.  C,  719;  Matthews 
v.  Joyce,  85  N.  C,  258. 

But  there  is  another  view  presented  by  the  facts  in  this 
case,  which  seems  to  us  to  sustain  the  plaintiff's  right  to 
recover  as  against  the  defendants,  and  that  is,  the  whole  of 
the  450  acres  of  land  was  dedicated  to  the  payment  of  the 
Harris  debt.  He  had  the  right  to  collect  one-third  of  his 
debt  oiit  of  the  lot  given  to  defendant  Dora.  And  when 
the  plaintiff  was  compelled  by  judgment  to  pay  Harris,  he 
was  subrogated  to  the  rights  of  Harris.  Bell  v.  Jasper,  2 
Ired.  Eq.,  597;  Fox  v.  Alexander,  1  Ired.  Eq.,  340;  Harris 
V.  Harrison,  78  N.  C,  202 ;  Heron  v.  Marshall,  42  Am. 
Dec,  447,  and  note ;  his,  Co,  v.  Middleport,  124  U.  S.,  534- 
Thift  being  so,  it  seems  to  us  the  judgment  below  should  be 
sustained.  Affirmed. 
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Avery,  J.  (concurring)  :  The  only  testimony  offered  to 
subject  the  land  conveyed  by  the  father  to  his  daughter 
(now  Mrs.  Strickland,  then  Mrs.  Green)  by  deed  absolute 
upon  its  face,  with  the  burden  of  the  trust,  is  that  of  the 
grantee's  brother,  and  is  as  follows :  "  When  my  father 
divided  up  the  land  he  told  me  and  T.  B.  Holden  and 
Frank  Green,  who  was  then  my  sister's  husband,  that  the 
Harris  debt  had  not  been  paid,  that  he  wished  to  divide  up 
his  land  and  we  must  help  to  pay  that  debt.  He  said  he 
would  do  what  he  could,  but  if  he  could  not  pay  it  all  we 
would  have  to  pay  the  balance.  This  was  the  day  the  land 
was  being  run  out  for  division.  Mine  had  been  run  out 
before  that  time.  Frank  Green  was  my  sister's  husband 
and  was  there.  My  sister  was  not  present.  I  went  home 
after  the  land  was  surveyed,  and  was  not  present  when  the 
deeds  were  written.  " 

It  is  an  established  rule  of  law  that,  in  order  to  the  cre- 
ation of  a  parol  trust  thereby,  the  declaration  of  a  grantor 
must  be  made  either  prior  to,  or  cotemporaneously  with 
the  execution  of  the  deed,  and  must  be  sufficiently  explicit 
and  definite  to  indicate  clearly  what  is  the  subject  matter 
of  the  trust,  the  extent  of  the  charge  or  burden  imposed 
and  the  purpose  for  which  it  is  imposed.  1  Perry  on  Trusts, 
Sec.  77.  This  principle  arises  out  of  the  very  nature  of  a 
trust,  which  is  an  unexecuted  use,  and  which,  when  created 
before  the  enactment  of  the  statute  of  uses,  by  a  declara- 
tion accompanying  or  preceding  a  feoffment,  must  have 
been  so  certain  that  the  witnesses  could  bear  in  their  mem- 
ories such  a  clear  and  determinate  recollection  of  the  con- 
scientious duty  devolved  upon  the  feoffee,  as  would 
enable  the  ecclesiastical  court  to  enforce  it,  had  simply  said, 
when  erecting  monuments  to  indicate  division  boundaries, 
that  unless  he  should  meantime  discharge   a  certain  debt, 

his  children,   who  would  be   enfeoffed   by   him   of  shares 
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unequal  in  quantity  and  value  of  his  land,  must  pay  it, 
without  indicating  in  what  proportion,  no  court  of  con- 
science would  have  assumed  to  declare  that  his  purpose  was 
to  require  them  to  pay  equal  portions  of  the  debt  out  of 
unequal  bounties  bestowed  by  him.  This  is  but  an  illus- 
tration of  the  necessity  for  the  rule  that,  while  trusts  attend- 
ing the  transmission  of  the  legal  estate  by  deed  may  be  created 
by  oral  declarations  and  while  the  proof  need  not  be  sup- 
ported by  testimony  such  as  is  required  to  convert  an  abso- 
lute deed  into  a  mortgage  {Shields  v.  Whitaker,  82  N.  C, 
51(>)  the  Courts  will  not  attempt  to  enforce  them  unless  the 
purpose  of  the  grantor  be  clearly  expressed.  1  Perry,  sxipra^ 
Sec.  83.  "  Indeed  (says  Perry  in  the  section  cited)  Courts 
require  demonstration  on  the  latter  point,  and  the  trust 
will  not  be  executed  if  the  precise  nature  of  it  (the  subject 
matter  of  the  trust)  and  the  particular  persons  who  are  to 
take  as  cestuis  que  trusty  and  the  proportions  in  which  they 
are  to  take,  cannot  be  ascertained."  The  same  rule  as  to 
ascertaining  from  the  terms  of  the  trust  the  certainty  of 
the  subject  matter  and  the  manner  of  disposition  of  the 
trust  fund  among  those  who  are  to  receive  it,  obtains, 
whether  the  trust  be  declared  orally  or  in  writing,  and 
whether  by  devise  by  other  writing,  or  by  oral  declarations 
made  prior  to,  or  accompanying  the  execution  of  a  deed, 
and  whether  the  trust  is  created  for  the  benefit  of  children 
or  in  favor  of  creditors.  It  is  competent  to  create  a  charge 
upon  land  to  pay  debts  by  declarations  made  at  the  same  time 
and  subject  to  the  same  limitations,  as  where  the  trust  is  raised 
to  provide  for  children.  3  Pom.  Eq.  Jur.,  Sec.  1244  to  1248. 
In  either  case,  the  declaration,  in  order  to  its  enforcement, 
ought  to  show  or  in  some  way  enable  the  court  to  ascer- 
tain, either  in  what  })roportion  the  burden  is  to  be  borne 
by  several  holders  of  the  legal  estate,  or  in  what  ratio 
benefits  are  to  be  apportioned  between  cestuis  gn-e  trusty  as 
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the  ease  may  be.  Speaking  of  this  subject,  Lewin  (Vol.  1, 
Btar  page  56  of  his  work  on  Trusts)  says  that  a  trust  will 
Dot  "be  executed  if  the  precise  nature  of  the  trust  cannot 
be  ascertained."  Has  the  exact  nature  of  the  trust  been 
deterniined  in  this  case  ?  Id  certum  est  quod  cerium 
reddi potest.  It  has  been  found  by  the  jury  that  the  tract 
of  land  conveyed  to  the  ferae  defendant  was  one-third  in 
value  of  the  whole  landed  estate  of  her  father.  The  pur- 
pose of  the  father  therefore  to  impose  a  charge  of  one- 
third  of  whatever  debt  was  still  due  at  the  time  of  his 
death,  may  be  fairly  implied  from  his  language.  This  con- 
clusion is  not  reached  without  difficulty,  but  it  is  probably 
safe  to  rest  the  decision  upon  the  principle  that  it  was  the 
expressed  intention  of  Richard  Holden,  Sr.,  to  charge  all 
of  the  tracts  of  land  conveyed  to  his  children  by  voluntary 
deed  with  the  debt  for  the  purchase  money  unpaid  at  his 
death,  and  that  he  could  so  charge  it  by  declaration  preced- 
ing or  accompanying  the  execution  of  the  deed.  3  Pome- 
roy,  Bujpra.  If  her  share  is  one-third,  as  the  jury  found,  it 
is  not  inequitable  to  subject  it  to  one-third  of  the  debt  still 
due,  in  furtherance  of  what  appeared  to  be  her  father's 
purpose.  If  the  amount  of  the  charge  in  favor  of  the 
original  creditor  was  one-third  of  the  debt,  then  when  her 
brother  discharged  the  lien,  was  he  not  subrogated  j)ro 
tanto  to  the  rights  of  the  creditor  against  her  ?  It  must  be 
admitted,  as  already  stated,  that  Richard  Holden,  Sr., 
could  create  and  did  create  bj'  his  declaration  a  charge 
upon  the  whole  of  the  land  in  favor  of  the  creditor,  and 
that  charge  could  have  been  enforced  by  the  creditor  or  his 
representatives.     2  Story  Eq.  Jur.,  p.  589,  Sec.  1244. 

If  T.  B.  Holden  was  his  father's  surety  and  as  such  paid 
the  whole  of  the  debt,  then  the  statute  {Code^  Sec.  209'^  to 
2096)  gives  him  a  right  of  action  against  co-sureties  at  law, 
and  also  such  priority  as  the  creditor  would  have  had  as  a 
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claimant  against  his  father's  estate.  The  creditor  had  a 
priority  as  an  incumbrance  holding  a  claim  that  must  have 
been  satisfied  out  of  the  land  before  it  could  have  been 
subjected  to  pay  any  claim  against  the  grantee  and  before 
her  title  could  be  perfected.  19  Am.  &  Eng.  Enc,  84 ; 
Abbott's  Law  Dictionary — Priority.  If  by  virtue  of  the 
declaration  a  charge  was  created  in  favor  of  Harris  the 
creditor,  then  T.  B.  Holden  on  payment  of  that  debt,  con- 
stituting the  charge  and  having  priority  over  other  claimB, 
was,  as  surety,  subrogated  in  equity  to  the  rights  of  the 
creditor,  arising  either  out  of  any  prior  lien  or  indemnity 
in  his  favor,  against  the  land  conveyed  to  the  y*<^7/i^  defend- 
ant {Peebles  v.  Gay^  115  N.  C,  38)  and  was  entitled  to 
recover  one-third  of  the  debt,  which  he  paid  as  surety  of 
his  father,  from  the  feme  defendant  as  the  holder  subject  to 
the  charge  imposed  by  her  father  upon  the  one-third  in 
value  of  the  land  burdened  with  the  debt,  which  he  con- 
veyed to  her.  It  seems  to  have  been  conceded,  if  it  did  not 
appear  positively,  that  T.  B.  Holden  was,  though  nomi- 
nally a  principal,  in  reality  the  surety  of  his  father.  Wei- 
fare  v.  Thompson^  83  N.  C,  276.  For  the  reasons  given, 
I  think  the  judgment  should  be  affirmed. 

Clark,  J.  (concurring) :  Richard  Holden  died  leaving 
an  indebtedness  for  the  balance  due  on  purchase  money 
for  land  and  no  personal  property  applicable  to  his  debts. 
Prior  to  his  death  he  had  divided  this  land,  the  sole  prop- 
erty he  had,  among  his  three  children,  one  of  whom  is  the 
defendant,  and  conveyed  it  to  them  by  deed.  Thejury 
find  that  Richard  Holden  at  the  time  of  these  conveyances 
by  him  did  not  retain  sufficient  property  to  pay  his  debts 
and  available  for  that  purpose  and  that  the  defendant 
received  one-third  of  the  land  in  value.  The  deeds  on  their 
face  express  that  tliey  are  made  in  consideration  of  natural 
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love  and  affection    and   it   is  admitted   that  there  was  no 
valuable  consideration. 

Harris  brought  an  action  on  the  bond  for  the  purchase 
money  against  the  executor  of  Richard  Holden  and  obtained 
jud^pnent  for  the  amount  due  with  a  decree  that  the  one- 
third  of  the  land  conveyed  by  Richard  Holden  to  the  plain- 
tiff should  be  subject  to  payment  of  the  debts  because  it 
was  a  voluntarj'  deed  and  void  as  to  creditors.  The  plain- 
tiff paid  off  said  judgment  and  his  brother  has  repaid  him 
one-third  and  this  is  a  proceeding  to  subject  that  third  of 
the  land  which  is  in  possession  of  the  defendant  to  the 
repayment  of  the  other  third. 

The  jury  find  as  a  fact  that  when  Richard  Holden  con- 
veyed this  third  of  the  land  to  the  defendant  it  was  expressly 
charged  with  the  duty  of  paying  its  one-third  of  the  Harris 
debt.  This  should  be  conclusive.  But  if.  we  put  that 
entirely  on  one  side,  this  would  still  be  so  by  operation  of 
law  without  any  agreement,  on  two  grounds: 

First,  It  is  alleged  in  the  complaint  and  is  submitted  in 
the  answer  that  the  indebtedness  to  Harris  was  secured  by 
the  conveyance  of  the  land  to  a  trustee  to  pay  the  purchase 
money  and  afterwards  to  convey  to  Richard  Holden.  The 
trustee  having  died  a  decree  was  made  in  an  action  brought 
by  Richard  Holden  against  the  widow  and  heirs-at-law  of 
the  trustee  for  a  conveyance  to  Richard  Holden  but  the 
creditor  Harris  was  not  a  party  to  that  proceeding  and  was 
unaffected  by  it.  His  Honor  also  correctly  instructed  the 
jury  that  the  trust  in  favor  of  the  creditor  was  not  aban- 
doned. His  taking  a  new  note  for  the  balance  due  and 
unpaid  on  the  purchase  money,  in  the  absence  of  evidence 
to  show  such  an  intention,  was  not  an  abandonment  of  the 
security.  Hyman  v.  Devereux^  63  N.  C,  624.  One  part 
of  the  trust  property  having  paid  the  debt,  this  part  which 
passed  without  any  consideration  to  the -defendant  is  charge- 
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able  to  contribute  its  pro  rata.     Adams  Eq.,  570 ;  Stanly 
V.  Stocks,  16  N.  C,  318. 

Secondly,  The  conveyances  to  the  three  children,  being 
entirely  voluntary,  were  void  as  to  creditors,  since  property 
sufficient  and  available  to  pay  his  debts  was  not  retained 
by  the  father.  Each  share  so  conveyed  is  liable  for  its  pro- 
portionate part  of  the  debt,  and  as  the  plaintiiF's  share  has 
by  decree  of  a  court  been  subjected  to  the  payment  of  tiie 
whole  debt,  he  is  clearly  entitled  to  be  reimbursed  by  a 
decree  subjecting  the  one-third  of  the  land  conveyed  to  the 
defendants  to  an  order  ol*  sale  for  the  repayment  of  the  one- 
third  of  the  debt  for  which  the  defendant's  share  was 
chargeable  and  which  plaintiff  has  been  heretofore  forced 
to  pay  under  the  orders  of  the  Court.  This  would  be  so  if 
the  defendant  had  been  a  devisee.  Badger  v.  Daniel,  79 
N.  C,  372,  382 ;  Green  v.  Green,  69  N.  C,  25 ;  4  Am.  and 
Eng.  Enc,  11 ;  Taylor  v.  Taylor,  48  Am.  Dec,  400 ;  Scher- 
merhorn  v.  Barhydt,  9  Paige,  28 ;  Clowen  v.  Dickersan,  5 
Johns.,  Ch.  235.  And  she  is  in  no  better  position  as  one  of 
the  grantees  of  the  father  under  a  deed  void  as  to  creditors. 
This  view  renders  the  exceptions  taken  immaterial,  and  if 
there  was  error,  as  to  which  it  is  unnecessary  to  intimate 
any  opinion,  such  error  was  harmless. 

Affirmed. 
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In  re  R.  M.  FREEMAN. 

Mortgage  of   Wife^s  Land  for  Improvement  of  Land — 

Curtesy, 

Where  a  ferae  covert  with  the  consent  of  her  husband  mortgaged 
her  separate  real  estate  to  secure  money  borrowed  upon 
the  joint  note  of  herself  and  husband  to  improve  the  land, 
and  upon  the  death  of  the  wife  the  land  is  sold  upon  the 
petition  of  the  surviving  husband  and  the  heir  of  the  wife, 
the  curtesy  interest  should  not  be  charged  with  the  debt,  but 
the  debt  should  first  be  paid  out  of  the  entire  proceeds  and  the 
curtesy  interest  ascertained  and  paid  from  the  surplus. 

This  was  an  ex  parte  petitiou  for  the  sale  of  land,  heard 
before  the  Clerk  of  the  Superior  Court  of  Wayne  County. 
It  appeared  that  Lilly  W.  Freeman,  being  the  owner  of  a 
lot  in  Goldsboro,  executed  a  mortgage  with  her  husband  to 
recover  a  note  for  $1,000  tor  money  borrowed  to  improve 
the  lot  which,  upon  her  death,  descended  to  her  only  child, 
the  infant  petitioner.  It  appearing  to  the  interest  of  the 
parties  that  a  sale  should  be  made  at  $2,750  it  was  so 
ordered  and  Bynum^  e/.,  at  Chambers^  rendered  the  follow- 
ing judgment : 

"It  appearing  to  the  Court  that  Lilly  W.  Freeman  died 
leaving  her  surviving  R.  M.  Freeman,  Jr.,  her  son  and 
only  heir-at-law,  and  R.  M.  Freeman,  her  husband— and 
that  during  her  life  she  and  her  said  husband  executed  the 
note  and  mortgage  set  out  in  the  petition — that  the 
debt  had  not  been  paid — but  was  due  and  owing  at  the 
time  of  her  death — and  it  appearing  that  the  said  R.  M. 
Freeman  is  tenant  by  the  courtesy. 

It  is  therefore  adjudged  : 

1st.  That  the  debt  and  mortgage  is  a  lien  on  the  entire 
property. 
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2nd.  That  the  curtesy  interest  of  the  said  R.  M.  Freeman 
is  liable  first  to  pay  the  indebtedness. 

3rd.  The  Clerk  will  therefore  ascertain  what  is  the  cash 
value  of  the  interest  of  the  said  R.  M.  Freeman  in  the  said 
house  and  lot — at  the  date  of  the  decree  for  sale  and  apply 
so  much  of  the  money  due  him  as  tenant  by  the  curtesy  as 
may  be  necessary  to  pay  off  and  discharge  said  debt  and 
interest — the  balance  to  be  paid  to  him. 

4th.  If  there  be  not  enough  found  to  be  due  him  as  ten- 
ant by  the  curtesy  to  pay  said  debt — then  the  balance 
necessary  to  pay  the  same  to  be  paid  out  of  the  amount 
due  to  R.  M.  Freeman,  Jr.,  as  heir-at-law  of  Lilly  W.  Free- 


man." 


From  this  judgment  the  petitioner  (R.  M.  Freeman) 
appealed. 

Messrs.  Aycock  cfe  Daniels^  for  R.  M.  Freeman  (appel- 
lant). 

No  counsel,  contra, 

AvEBY,  J. :  The  note  being  in  form  a  joint  contract  of 
husband  and  wife  was,  within  the  meaning  of  the  statute, 
executed  with  his  written  consent.  Farthing  v.  Shields^ 
106  N.  C,  289  ;  Flaum  v.  Wallace,  103  N.  C,  296.  While 
she  did  not  specifically  charge  her  separate  personal  estate 
or  enter  into  a  contract  in  any  way  enforcible  against  her 
by  merely  signing  such  a  note  as  is  described  in  the  record 
sent  up,  she  did  afterwards  bind  the  land  conveyed  in  the 
mortgage  deed  executed  by  her  husband  and  herself.  Farth- 
ing V.  Shields,  supra,  at  p.  299 ;  Thurher  v.  LaRoque,  105 
N.  C,  301  ;  Williams  v.  Walker,  111  N.  C,  *604.  She 
might  have  so  encumbered  her  own  land  to  secure  a  debt 
of  the  husband  created  for  and  enuring  solely  to  his  benefit. 
Shinn  v.  S^nith,  79  N.  C,  310  ;  JVewhart  v.  Peters,  80  N. 
C,  166. 
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Here  however  it  is  found  as  a  fact  that  the  money  which 
was  the  consideration  of  the  note,  was  paid  to  her  and  was 
expended  by  her  in  building  a  house,  which  of  course 
enhanced  the  value  of  the  land  sold.  It  was  competent 
and  pertinent  as  between#the  parties  interested  to  enquire 
into  the  consideration.  Flaum  v.  Wallace,  supra  ;  Jeffries 
V.  Green,  79  N.  C,  330. 

The  wife  died,  leaving  as  her  only  heir-at-law  the  infant 
petitioner,  R.  M.  Freeman,  Jr.,  who,  with  his  next  friend 
appointed  by  the  Court,  joins  his  father,  R.  M.  Freeman, 
tenant  by  the  curtesy,  in  the  petition  to  sell  the  land. 
The  sole  question  presented  by  the  appeal  is  whether  the 
mortgage  debt,  which  is  a  lien  upon  the  land,  is  to  be  first 
discharged  out  of  the  purchase  money  arising  from  the  sale 
of  the  land,  and  then  the  present  value  of  the  husband's 
life  estate  in  the  residue  ascertained  and  paid  to  him,  or 
whether  the  present  value  of  his  life  estate  in  the  whole 
fund  is  to  be  first  determined  and  the  whole,  or  so  much  of 
it  as  may  be  necessary,  applied  to  the  payment  of  the  debt 
in  exoneration  of  the  interest  of  the  heir-at-law.  The  wife 
was  not  surety  for  the  husband  and  her  infant  heir-at-law 
cannot  in  voke  the  aid  of  the  principle  approved  in  Weil  v. 
Thomas,  114  N.  C,  197,  for  the  reason  that  his  mother  did 
not  mortgage  her  land  to  secure  a  debt  created  by  the  hus- 
band for  his  own  benefit,  but  to  procure  money  to  be 
expended  on  the  improvement  o^'  her  separate  real  estate. 
The  right  of  the  wife  to  secure  the  payment  of  money 
expended  in  the  improvement  of  her  own  land  by  convey- 
ing it  by  a  mortgage  deed,  in  which  the  husband  joins  and 
with  privy  examination  of  herself,  cannot  be  questioned,  as 
was  said  by  the  present  Chief  Justice  in  Jeffries  v.  Green, 
snpra^  "except  upon  the  theory  that  a  feme  covert  cannot 
sell  or  charge  her  separate  estate  for  her  own  benefit  or  the 
improvement  of  her  own  property." 
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The  consideration  of  the  debt  liaving  enured  to  the 
enhancement  in  value  of  the  very  tract  of  land  now  sold,  it 
would  be  inequitable,  when  the  purchase  money  comes  into 
Court  for  division  between  her  husband,  as  tenant  by  the 
curtesy,  and  her  heirs-at-law,  to  devote  so  much  of  it  as  is  due 
him  in  lieu  of  his  life  estate  to  the  payment  of  the  unpaid 
balances  on  the  note,  on  the  ground  that  she,  as  surety,  had 
pledged  her  property  for  his  debt.  Atkinson  v.  Richardson^ 
74  N.  C,  455.  Such  a  ruling  would  be  founded  upon  a 
theory  clearly  contradictory  of  the  facts  explicitly  found  by 
the  Court  as  the  basis  of  the  decree. 

For  the  reasons  given  the  judgment  must  be  reversed 
and  judgment  entered  below  in  accordance  with  this  opin- 
ion. 

Reversed. 


GOLDSBORO  STORAGE  AND  WAREHOUSE  COMPANY 

V.  B.  L.  DUKE  et  al. 

Landlord    and    Tenant —  Lessor   and   Lessee — Notice  of 
Intention  to  Cancel  Lease —  Withdrawal. 

Where  a  lessor  under  a  power  contained  in  the  lease  gives  notice 
■to  lessee  of  his  intention  to  cancel  the  lease  and  take  pos- 
session at  the  end  of  thirty  days,  for  non-payment  of  rent, 
such  notice  is  not  an  offer  which  may  be  accepted  by  the 
tenant  and  thus  made  irrevocable,  but  the  lessor  may  with- 
draw it  and  sue  for  the  rent. 

Civil  action,  tried  at  October  Term,  1894,  of  Wayne 
Superior  Court,  before  Bymnn^  »/.,  and  a  jury.  The  action 
was  brought  to  recover  installments  of  rent  reserved  on  a 
lease  of  certain  warehouse  proj)erty  in  Goldsboro  by  the 
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plaintiff  to  the  defendant,  B.  L.  Duke,  which  became  due 
December  1st,  1893,  and  January  20,  1894. 

The  clause  of  the  lease  upon  which  the  controversy  arose, 
is  as  follows  : 

"On  failure  of  said  B.  L.  Dnke  to  pay  said  rents  when 
due,  said  Storage  and  Warehouse  Co.  shall  have  power  to 
terminate  this  lease  and  shall  have  a  right  of  entry  and 
p«>65ession  to  said  leased  property  at  the  expiration  of 
thirty  days  after  a  notification  of  said  B.  L.  Duke  of  such 
neglect  to  pay  any  semi-annual  payment." 

On  December  19,  1893,  the  plaintiff  notified  the  defend- 
ant B.  L.  Duke  and  the  other  defendants  to  w^hom  he  had 
made  a  general  assignment  for  the  benefit  of  creditors,  that 
the  installment  of  rent  due  December  1st,  1893,  was  due  and 
unpaid  and  that  unless  the  same  should  be  paid  on  or 
before  the  20th  day  of  January,  1894,  the  plaintiff  would, 
under  the  powers  reserved  in  the  lease,  enter  upon  the 
property  and  take  possession  of  the  same. 

On  December  26,  1893,  the  defendant  trustees  sent  to  the 
plaintiff  their  reply,  as  follows  : 

"  Your  agent,  Mr.  Peterson,  was  in  this  city  December 
19th  and  made  us  a  proposition  in  regard  to  the  warehouse 
which  we  cannot  accept.  We  at  the  same  time  recognize 
yonr  right  to  enter  and  take  possession  of  the  property  and 
terminate  the  lease." 

On  December  30,  1893,  the  plaintiff  wrote  to  defendants 
withdrawing  the  notice  of  December  19th,  1893,  and  noti- 
tVing  them  that  it  would  not  insist  upon  a  forfeiture  of  the 
lease  nor  re-enter  upon  the  property,  but  would  insist  upon 
the  payment  of  the  rent  accrued  and  accruing. 

It  was  in  evidence  that  no  offer  to  surrender  possession 
of  the  property  to  plaintiff  or  tender  of  the  keys  was  made 
to  plaintiff  until  after  December  30th,  1893.  It  was  also 
in  evidence  that  the  plaintiff  has  never  been  in  possession 
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of  the  property  since  the  execution  of  the  lease.  There 
was  evidence  that  defendants  used  the  leased  property  for 
storage  of  cotton  after  January,  1894,  and  until  June,  1894. 
The  following  issues  were  submitted  to  the  jury  : 
"  1.  Was  the  lease  mentioned  in  the  complaint  termi- 
nated i 

"  2.  If  so,  when? 

"  3.  What  amount  is  plaintiff  entitled  to  recover? " 
His  Honor  charged  the  jury  that  upon  the  whole  evi- 
dence, if  they  believed  it  they  should  find  the  first  issue 
^' Yes,"  the  second  "  December  20,  1893,"  and  the  third 
*'  From  the  defendant  Duke  $702.90,  with  interest,  <fec." 
Plaintiff  excepted  to  the  instructions  and  appealed  from 
the  judgment  which  was  given  on  the  verdict  rendered  in 
accordance  therewith. 

Aycock  cfe  Daniels^  for  plaintiff  (appellant). 
Fuller^  Winston  <&  Fuller,  for  defendant. 

Clark,  J.:  This  case  is  governed  by  Patrick  v.  JRail- 
road,  93  X.  C,  422.  The  notice  is  not  an  offer,  which  the 
lessee  could  accept  and  thereby  make  irrevocable.  It  was 
a  notice  of  proposed  action  under  the  contract  which  by  its 
terms  the  lessee  could  avoid  by  payment  in  30  days  of  the 
rent  due.  The  recall  of  the  notice  is  not  an  attempted 
renewal  of  an  ended  contract  but  the  withdrawal  of  a  notice 
in  pursuance  of  which  it  might  soon  have  ended.  Patrick 
V.  liailroad^  supra,  p.  428. 

It  is  not  necessary  to  repeat  the  strong  reasoning  of 
Smith,  C.  J.,  in  that  case.  The  notice  could  have  been 
withdrawn  at  anv  time  before  tlie  dav  named  for  it  to  take 
ett'ect.      It  WHS  vo,v  emii<f<a  sed  non  !rrevoeahilif<. 

Error. 
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DANIEL  LANGSTON  AND  WIFE  v.  H.  WEIL  &  BRO. 

Practice —  Judgment^  Appeal  from  Not  Perfected —  Res 

pTudicata, 

Where  the  Court  below  affirmed  on  appeal  a  judgment  of  the  Clerk 
in  a  proceeding  before  the  latter  to  set  aside  a  special  pro- 
ceeding for  the  sale  of  land  and  an  appeal  was  taken  from 
said  judgment  of  affirmance  but  was  not  perfected,  a  subse- 
quent motion  to  divide  the  action  was  properly  overruled, 
the  matters  involved  being  res  judicata. 

This  was  an  action  or  proceeding  instituted  before  the 
Clerk  of  the  Superior  Court  of  Wayne  County  by  the 
plaintiffs,  to  set  aside  the  decree  in  a  special  proceeding 
under  which  lands  of  iki^feme  plaintiff's  ancestor  had  been 
sold,  and  heard  at  January  Term,  1895,  of  Wayne  Superior 
Court,  before  Winston^  J,     The  complaint  was  as  follows  : 

The  plaintiff,  Elizabeth  Langston,  upon  information  and 
belief,  alleges : 

1.  That  the  late  K.  W.  Langston  died  on  the day  of 

• ,  1864,  having  made  no  will  and  being  seized  in  fee  of 

the  following  tract  of  land  (describing  it),  and  one  other 
tract  adjoining  (describing  it),  all  of  the  above  mentioned 
tracts  being  the  same  conveyed  by  T.  T.  Hollowell,  admin- 
istrator, to  H.  Weil  (fe  Bro. 

±  That  at  the  time  K.  W.  Langston  died,  he  had  na 
children,  and  his  only  heirs-at-law  were  the  children  of  his- 
deceased  brother,  G.  Langston,  and  Mrs.  Lane,  his  sister, 
who  had  six  children,  the  j^laintiff  Elizabeth  ])eing  one  of 
them,  and  was  married  at  the  time  the  said  Mrs.-Lane  died, 
and  her  husband  is  still  living. 

3.  That  Mrs.  Lane  remained  in  possession  of  the   land 

after  the  death  of  said  Langston  until  the day  of  May, 

18S0,  when  she  died. 
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4.  That  said  K.  W.  Langston  left  a  widow  who  is  now 
living  in  Wilmington,  N.  C. 

5.  That    Hollowell    w-as    appointed    administrator     of 

Langston,  deceased,  on  April  22,  1865,  and  on day  filed 

a  petition  to  sell  the  land  of  the  late  Langston  for  assets  to 
pay  debts.  No  process  or  summons  was  served  on  the  heir  of 
Grafton  Langston  or  Mrs.  Lane,  nor  has  either  of  them 
appeared  in  the  so-called  petition. 

6.  That  the  late  Langston  had  sufficient  personal  prop- 
erty to  pay  the  debts  of  his  estate. 

7.  That  Hollowell,  administrator,  in  pursuance  of  this 
ex  parte  decree,  pretended  to  sell  the  land,  and  on  Decem- 
ber 29,  1870,  made  a  deed  to  defendant  Weil,  which  is 
made  a  part  of  this  complaint. 

9.  That  said  Weil,  well  knowing  that  S.  H.  Denmark 
(mortgagor)  had  no  power  to  mortgage  this  land  to  him  for 
the  purpose  of  aiding  him  in  cultivating  a  crop  for  the  year 
1891,  and  in  pursuance  of  power  of  sale  contained  in  this 
mortgage,  sold  the  land  to  one  David  J.  Ezzell  and  made 
deed  to  him. 

10.  That  said  Ezzell,  well  knowing  that  Weil  had  no 
power  to  make  a  deed  to  him,  notwithstanding  this  fact 
made  a  deed  to  said  Weil  <k  Bro. 

11.  That  all  of  the  above  mentioned  deeds  were  made  to 
Weil  ife  Bro.,  on  account  of  the  authority  of  said  Hollowell, 
administrator,  to  sell  the  same. 

12.  That  defendant  took  possession  of  the  land  in  1880 
wuth  full  knowledge  of  all  the  facts  set  forth  in  this  com- 
plaint. 

13.  That  Denmark,  well  knowing  that  he  had  no  power 
to  make  a  deed  to  defendants,  notwithstanding  this  fact, 
and  under  the  right  obtained  by  purchasing  the  land  from 
Hollowell,  made  a  deed  to  defendants. 

Wherefore,  plaintift'  demands  judgment  that  the  petition 
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of  Hollowell  as  administrator  aforesaid,  and  the  confirma- 
tion thereof,  to  sell  lands  specified  in  the  complaint,  be  set 
aside;  that  all  the  deeds  specified  in  the  complaint  to 
defendants  be  cancelled,  and  for  such  other  and  further 
relief,  &c. 

Demurrer: — Defendants  demurred  upon  the  following 
grounds : 

1.  For  that  the  clerk  has  no  jurisdiction  of  the  cause  of 
action  set  out  in  the  complaint  to  set  aside  the  final  decree 
and  other  orders  in  a  special  proceeding  to  sell  land  for 
assets. 

2.  The  clerk  has  no  jurisdiction  of  the  cause  of  action 
set  out  in  complaint  to  cancel  certain  deeds  referred  to 
therein. 

3.  For  that  the  complaint  fails  to  state  facts  sufiicient  to 
constitute  a  cause  of  action,  in  that  it  asks  to  set  aside  a 
final  decree  and  other  orders  made  in  a  certain  proceeding 
before  the  clerk  in  1865  upon  the  ground  that  plaintiff", 
who  was  then  an  infant  and  a  necessary  party  to  said 
action,  was  not  served  with  process. 

4.  For  that  upon  the  facts  stated  in  the  complaint  the 
remedy  of  plaintiff  is  by  motion  in  the  original  proceed- 
ing and  not  by  a  new  action.  AVherefore,  defendants  pray 
that  the  proceeding  be  dismissed,  etc. 

The  proceeding  was  thereupon  dismissed  by  the  clerk 
and  the  plaintiff*  appealed  to  the  Judge.  Judge  Byiium 
enstained  the  judgment  of  the  clerk  and  the  plaintiffs 
appealed.  Plaintiff^s  counsel  moved  to  amend,  at  Septem- 
ber Term,  1894,  by  dividing  the  case  into  two  actions,  one 
before  the  clerk  to  set  aside  a  final  decree  obtained  in  the 
late  court  of  Pleas  and  Quarter  Sessions  to  sell  lands  to 
pay  debts,  upon  the  ground  that  there  was  never  any  ser- 
vice upon  or  appearance  by  plaintiff*  or  any  person  under 
whom  they  claim ;  the  other  before  the  Judge  in  term  to 
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cancel  and  declare  null  and  void  the  several  conveyances 
specified  in  the  complaint  through  which  defendants  claim 
title  to  the  land.  This  motion  was  refused  by  the  clerk, 
and  upon  appeal  the  following  judgment  was  rendered  by 
Whiston^  J,:  "This  cause  coming  on  to  be  heard  upon 
motion  of  plaintiff  to  divide  the  case  into  two  actions  (as 
set  out  in  the  above  motion  to  amend)  and  it  appearing  to 
the  court  that  heretofore  a  demurrer  has  been  filed  and 
sustained,  and  judgment  rendered  dismissing  this  proceed- 
ing, it  is  now"  adjudged  that  said  motion  to  divide  be 
denied." 

Messrs,  Allen  <&  Dortch,  for  defendants  (appellants). 
No  counsel,  contra. 

Per  Curiam : — Special  proceeding  in  which  defenflants 
demurred  to  complaint  filed  before  the  clerk.  The  clerk 
sustained  the  demurrer  and  ordered  that  the  proceeding  be 
dismissed.  On  appeal  Judge  Bynuni  on  the  3rd  of  July, 
1894,  sustained  the  ruling  of  the  clerk.  From  this  last 
judgment  the  plaintiffs  appealed  to  the  Supreme  Court,  but 
did  not  perfect  the  appeal.  At  September  Term,  1894,  of 
the  Superior  Court  of  Wayne  County,  plaintiffs  moved, 
before  Winston^  Judge  jyresiding^  for  leave  to  divide  the 
action  into  two.  The  court  refused  the  motion  on  the 
ground  that  the  matters  involved,  in  the  controversy  were 
res  adjudicata. 

The  judgment  of  the  court  below  is  affirmed. 

Aflirmed. 
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S.  A.  SALMON  to  use  of  J.  T.  ROGERS  v.  D.  H.  McLEAN. 
Justice  8  JiLdgra^nt — Rehedring — StaUite  of  Limitatio^is. 

1.  While  a  new  trial  cannot  be  granted  by  a  Justice  of  the  Peace, 

a  rehearing  may  be  allowed  in  certain  cases  mentioned  in 
Sec.  845  of  The  Code, 

2.  Where  a  judgment  was  rendered  by  a  Justice  of  the  Peace  and 

upon  a  rehearing  granted  by  him  a  similar  judgment  was 
rendered,  the  Statute  of  Limitations  began  to  run  from  the 
date  of  the  latter,  the  first  judgment  having  been  vacated. 

This  was  an  appeal  from  a  Justice's  judgment,  tried  be- 
fore Bynuin^  J.^kuA  a  jury,  at  the  November  Term,  1894,  of 
the  Superior  Court  of  Harnett  County. 

Long,  a  witness  for  the  plaintiff,  testified  that  he  was  a 
Justice  of  the  Peace  during  the  year  1887.  That  on  the 
12th  day  of  April,  1887,  he  rendered  a  judgment  in  favor  of 
S.  A.  Salmon  against  defendant  D.  H.  McLean,  on  a  note 
for  the  sum  of  $171.67  ;  that  he  had  a  rehearing  of  the  case 
on  May  2,  1887,  and  again  gave  the  same  judgment. 

Upon  his  cross-examination  witness  testified  that  he  did 
not  remember  whether  the  application  for  the  rehearing  was 
made  by  the  defendant  within  ten  days  after  April  12  or 
not.  Rehearing  was  on  May  2,  and  the  judgment  rendered 
that  day. 

S.  A.  Salmon  testified  that  he  transferred  the  judgment 
to  plaintiff  J.  T.  Rogers  and  that  he  was  the  owner  of  it. 

Plaintiff  then  introduced  the  docket  of  Long,  the  Justice 
of  the  Peace,  which  showed  the  judgment  rendered  against 
D.  H.  McLean  in  favor  of  S.  A.  Salmon  on  12th  April,  1887, 
with  a  rehearing  granted  May  2,  1887,  and  a  judgment  for 
same  amount  on  May  2,  1887 ;  that  the  judgment  was  on  a 
bond  for  money,  and  it  also  showed  a  transfer  of  the  judg- 
ment to  J.  T.  Rogers. 
116—14 
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The  defendant  introduced  the  summons  in  the  ease,  which 
was  dated  on  April  30,  1894. 

1.  Plaintiff  insisted  that  the^date  of  the  judgment  was 
May  2,  and  that  he  was  not  bound  by  the  statute  of  limita- 
tions. 

2.  That  if  the  judgment  of  April  12  was  the  judgment 
there  was  a  suspension  of  the  judgment  by  the  order  to 
rehear,  and  that  that  time  should  not  be  counted  against 
him,  and  that  that  would  not  make  the  seven  years. 

The  Court  instructed  the  jury  that  a  Justice's  judgment, 
was  barred  by  a  lapse  of  seven  years,  and  that  the  true  date 
of  the  judgment  was  April  12,  1887 ;  that  the  statute  of 
limitations  began  to  run  then,  and  that  if  fliey  found  more 
than  seven  years  had  elapsed  from  that  time  until  this  suit 
was  begun,  which  was  April  30,  1894,  they  should  answer 
the  issue  as  to  the  bar  of  the  statute,  "Yes",  otherwise 
"No". 

There  was  a  verdict  for  the  defendant,  and  from  the 
judgment  thereon  plaintiff  appealed. 

Mr,  Z.  jB.  Chapin^  for  plaintiff  (appellant). 
Messrs.  T,  M.  Argo  and  F.  P.  Jones^  for  defendant. 

Clark,  J. :  A  new  trial  can  not  be  granted  by  a  justice 
of  the  peace  (The  Code^  865),  but  in  the  cases  mentioned  in 
The  Code^  845,  a  rehearing  may  be  allowed.  Froneherger 
v.  Lee,  66  N.  C,  333 ;  Gamuil  v.  Gamhlll,  89  N.  C,  201  ; 
Gucuio  Company  v.  Bridgers^  93  N.  C,  439.  Though  the 
judgment  was  first  rendered  12  April,  1887,  a  rehearing 
was  granted  and  the  new  judgment  was  rendered  2  May, 
1887.  The  statute  ran  from  the  2  May  because  the  first 
judgment  was  vacated  by  the  rehearing.  This  action  was 
begun  April  30,  1894,  which  was  within  the  seven  yeart^ 
limited  by  statute.     Code^  Sec.  153  (1).     The  defendant  hat* 
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no  ground  to  complain,  for  the  rehearing  was  granted  on 
hiB  motion.  In  instructing  the  jury  that  the  judgment  was 
barred,  there  was  error. 

Error. 


R.  E.  LEAVELL  v.  WESTERN  UNION  TELEGRAPH  COM 

PANY. 


Telegraph   Companies  —  Telegraph    Cmnmissioii  —  Illegal 
Rates  of  Charge  for  Service — Discrimination. 


1.  Where  a  telegraph  company  has  a  continuous  line  between  two 
points  in  this  State,  the  fact  that,  in  transmitting  it,  it  sent 
the  message  over  the  lines  of  another  company  does  not 
'  excuse  its  violation  of  the  rate  prescribed  by  the  Railroad 
Commissioners  for  the  transmission  of  a  message  sent  over 
the  lines  of  one  company. 

•*.  It  is  the  duty  of  a  telegraph  company  to  have  sufficient  facili- 
ties to  transact  all  the  business  offered  to  it  for  all  points  at 
which  it  has  offices,  since  it  is  not  a  mere  private  duty  but  a 
public  duty  which  its  franchise  authorizes  it  to  perform. 

A  contract  whereby  a  telegraph  company  gives  to  a  railroad 
company  a  preference  of  business  over  its  line  to  the  exclu- 
sion of  others  is  an  illegal  discrimination  and  cannot  excuse 
the  telegraph  company  for  using  the  line  of  another  com- 
pany in  the  transmission  of  a  message  between  two  points 
in  this  State  between  which  it  has  a  continuous  line. 


W' 


This  was  a  complaint,  heard  before  the  Railroad  Com- 
mission,  in  Jialeigh,  on  the  13th  November,  1894. 

The  complaint  was  filed  August  21, 1894,  alleging  a  vio- 
lation of  the  tariff  rate  prescribed  by  the  Commission  for 
the  transmission  of  telegraphic  messages. 

The  plaintiff  alleged  that  on  August  17,  1894,  he  deliv- 
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ered  a  ten-word  message  to  the  defendant,  at  Wilson,  N. 
C,  to  he  transmitted  to  Edenton,  X.  C,  and  was  required 
hy  the  defendant  to  pay  fifty  e6nts  for  the  transmission  of 
the  message,  and  that  this  was  a  violation  of  the  rate  pre- 
scribed by  the  Railroad  Commission  of  Xorth  Carolina. 
• 

The  defendant  answered  the  complaint  on  the  31st  of  Au- 
gust, 1894,  through  its  General  Superintendent,  J.  B.  Tree, 
alleging  that  the  "telegraphic  tolls  from  Wilson,  N.  C,  to 
Norfolk,  Va.,  are  twenty-five  cents  for  ten  words,  and  the 
rate  from  Norfolk,  Va.,  to  Edenton,  N.  C,  is  twenty-five 
cents,  making  a  total  of  fifty  cents.  The  message  was  sent 
via  Norfolk  because  it  is  the  only  telegraph  route  by  which 
the  business  addressed  to  Edenton  can  be  handled  and 
turned  over  to  the  Elizabeth  City  and  Norfolk  Telegraph 
Company,  at  Norfolk,  Va.,  as  the  Western  Union  Tele- 
graph Company  has  no  commercial  oflice  at  Edenton, 
N.  C.^' 

The  case  was  assigned  for  hearing  at  a  session  of  the 
Commission  at  Raleigh  on  November  13,  1894,  when  J.  B. 
Tree,  Superintendent  of  the  defendant  company ;  N.  C. 
Pamplin,  Manager  of  the  defendant  company  at  Norfolk, 
Va. ;  E.  C.  Hudson,  Manager  of  the  defendant's  otfice  at 
Wilson,  N.  C. ;  M.  F.  Bond,  Manager  of  the  Elizabeth 
City  and  Norfolk  Telegraph  Com])any,  at  Elizabeth  City, 
N.  C,  a])peared  and  were  examined  as  witnesses  on  the 
part  of  the  defendant. 

The  defendant  also  put  in  evidence  the  contract  between 
the  Western  Union  Telegraph  Company  and  the  Elizabeth 
City  and  Norfolk  Telegraph  Company,  and  the  contract 
between  the  Western  Union  Telegraph  Company  and  the 
Norfolk  and  Southern  Railroad  Company,  while  the 
Western  Union  Telegraph  Company  submitted  the  excep- 
tions or  limitations,  also  hereinbelow  incorporated,  to  the 
use  or  to  the  legal  force  and  eflect  of  the  latter  paper. 
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It  was  agreed  that,  while  the  complaint  and  answer  were 
informal,  the  ease  should  be  heard  upon  its  merits,  as  an 
allegation  on  the  part  of  the  plaintiff  of  a  violation  of  the 
rates  prescribed  by  the  Commission  and  a  denial  on  the 
part  of  the  defendant  of  the  allegation,  with  leave  to  both 
plaintiff  and  defendant  to  amend  the  same  in  the  progress  of 
the  case  if  desired. 

The  following  facts  were  found  bv  the  Commission  : 

1.  The  plaintiff,  on  August  17,  1894,  delivered  a  mes- 
sage of  ten  words  to  defendant's  agent  at  Wilson,  N.  C, 
and  requested  him  to  forward  the  same  at  once  to  Edenton, 
^'.  C,  at  the  same  time  tendering  the  agent  twenty-five 
cents  to  pay  for  the  transmission  of  the  message.  The 
defendant's  agent  demanded  fifty  cents  for  the  transmission 
of  the  message,  explaining  why  he  did  so,  and  showing  the 
plaintiff  his  tariff  book  in  which  Edenton  was  marked  as 
an  office  which  could  be  reached  only  by  passing  over  the 
wires  of  another  Telegraph  Company.  The  plaintifl'paid 
the  sum  demanded,  protesting  that  it  was  a  violation  of  the 
rates  prescribed  by  the  Railroad  Commission  of  North 
Carolina,  and  declaring  that  he  would  seek  redress. 

2.  Wilson  and  Edenton  are  both  towns  situated  in  the 
State  of  North  Carolina. 

3.  When  the  message  reached  Norfolk,  Va.,  it  was  trans- 
ferred to  the  offiee  of  the  Elizabeth  Citv  and  Norfolk  Tele- 
graph  Company  and  sent  over  the  wire  of  this  last  named 
company  to  its  destination. 

4.  There  is  a  corporation  duly  organized  and  incorpora- 
ted according  to  law,  under  the  name  of  the  Elizabeth  City 
and  Norfolk  Telegraph  Company,  engaged  in  the  transmis- 
eion  of  telegraphic  messages  upon  a  line  extending  from  the 
town  of  Edenton,  and  through  the  town  of  Elizabeth  City, 
in  North  Carolina,  to  the  towns  of  Portsmouth  and  Norfolk, 
in  the  State  of  Virginia :  that  the  said  line  was,  at  the  time 
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mentioned  in  the  complaint,  and  is  now,  operated  and  con- 
trolled exclusively  by  the  Elizabeth  City  and  Norfolk  Tele- 
graph Company,  and  was  not  then,  and  is  not  now,  operated 
by  or  under  the  control  of  the  defendant. 

These  facts  are  found  from  the  contract  between  the  de- 
fendant and  the  Elizabeth  City  and  Norfolk  Telegraph  Com- 
pany, and  the  testimony  of  the  witnesses. 

5.  That  the  shortest  and  only  route  by  which  a  message 
could  have  been  or  could  now  be  transmitted  from  Wilson 
to  Edenton  traversed  a  part  of  the  State  of  Virginia. 

6.  That  just  prior  to  the  19th  day  of  December,  1888, 
the  defendant  controlled  and  operated  a  line  of  telegraph 

.  along  the  track  of  the  Norfolk  and  Southern  Railroad  Com- 
pany, from  the  town  of  Berkley,  in  the  State  of  Virginia, 
to  Edenton,  in  the  State  of  North  Carolina,  passing  through 
the  said  town  of  Elizabeth  City,  and  on  said  19th  day  of 
December,  1888,  entered  into  an  agreement  with  the  said 
Norfolk  and  Southern  Railroad  Company  for  the  mainten- 
ance and  operation  of  said  telegraph  line.  (  The  pertinent 
clauses  are  referred  to  in  the  opinion  of  Associate  Justice 
Clark.  ) 

7.  That  since  said  19th  day  of  December,  1888,  the 
defendant  has  operated  said  line  under  said  contract. 

These  facts  are  found  from  the  above  contrac't  and  testi- 
mony of  the  witnesses. 

8.  That  there  is  a  telegraphic  office  at  Edenton,  which  is 
operated  by  an  agent  who  is  in  the  employment  of  the  said 
railroad  company,  but  no  commercial  messages  are  trans- 
mitted at  said  office. 

9.  That  commercial  messages  are  transmitted  at  other 
offices  on  said  line,  viz.,  Centreville,  Moyock  and  Hertford, 
and  that  these  said  offices  are  operated  by  agents  who  are 
in  the  employment  of  the  railroad  company.  These  facts 
are  found  from  the  testimony  of  the  witnesses. 
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10.  That  the  defendant  refuses  to  transmit  commercial 
messages  at  the  two  offices  of  Edenton  and  Elizabeth  City, 
because,  as  stated  by  its  witnesses,  these  offices,  if  retained, 
as  they  are  at  the  depots,  would  affi^rd  very  little  accom- 
modation to  the  public,  while  to  open  offices  up  in  the 
towns  would  require  an  original  and  a  continuous  outlay 
which  the  business,  especially  if  divided  with  the  Elizabeth 
City  and  Norfolk  Telegraph  Company,  would  not  justify, 
and  because  in  this  connection  the  defendant  company  does 
not  wish,  or  deem  it  good  faith,  to  interfere  with  the  busi- 
ness of  that  company,  because  the  single  wire  now  strung 
along  the  line  of  the  railroad  could  not  properly  accommo- 
date both  the  railroad  and  the  public  business,  the  latter 
being  increased  by  doing  commercial  business  at  Edenton 
and  Elizabeth  City,  while  the  business  would  not  justify 
the  expense  of  erecting  and  maintaining  another  wire  along 
the  road;  that  the  defendant  company  had  opened  com- 
mercial telegraph  offices  at  the  depots  at  Moyock  and  Cen- 
treville  and  other  places  where  such  offices  are  open  along 
the  Norfolk  and  Southern  Railroad,  because  the  Elizabeth 
City  and  Norfolk  Telegraph  Company  did  not  have  offices 
at  these  places,  and  this  action  on  the  part  of  the  defendant 
was  required  in  order  to  afford  any  telegraph  facilities  to 
the  public. 

11.  That  on  the  19th  day  of  April,  1880,  the  defendant 
entered  into  a  contract  with  the  Elizabeth  City  and  Nor- 
folk Telegraph  Company. 

12.  That  by  its  contract  with  the  Norfolk  ^nd  Southern 
Railroad  Company  the  defendant  has  a  continuous  line  by 
which  messages  may  be  transmitted  from  Wilson  to  Eden- 
ton, and  other  points  in  North  Carolina,  but  which  line 
traverses  a  part  of  the  State  of  Virginia,  passing  through 
the  citv  of  Norfolk. 

a.* 

This  fact  is  found  from  the  testimony  of  Mr.  Tree. 
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13.  That  the  telegraphic  oflSces  at  Ceutreville,  Moyock 
and  Hertford  on  said  line  are  operated  by  men  in  the 
employment  of  the  railroad  company,  and  the  rate  pre- 
scribed by  the  Railroad  Commission  is  observed. 

This  fact  is  found  from  the  testimony  of  Mr.  Tree. 

14.  In  the  transmission  of  messages  between  Wilson  and 
Edenton,  over  the  lines  of  the  two  telegragh  companies,  i.  <*., 
between  Wilson,  N.  C,  and  Norfolk,  Va.,  over  the  lines  of 
the  Western  Union  Telegraph  Company,  and  between  Nor- 
folk, Va.,  and  Edenton,  N.  C,  over  the  lines  of  the  Eliza- 
beth City  and  Norfolk  Telegraph  Company,  messac^es  were, 
and  are,  booked  both  from  Wilson  and  from  Edenton  to 
Norfolk,  and  never  to  any  point  beyond  Norfolk ;  and,  at 
Norfolk,  these  messages  are  handled  and  treated  in  all 
respects  as  if  they  originated  in  Norfolk  or  were  received 
there  for  delivery  in  that  city — the  receipt,  handling  and 
transmission  of  these  messages  in  Norfolk,  and  the  liability 
-of  the  two  telegraph  companies  concerned  in  their  trans- 
mission corresponding  to  a  rebilling  of  goods  between  sepa- 
rate and  independent  lines  of  transportation  in  the  course 
of  a  transit,  embracing  a  distance  covered  by  both  lines : 
the  transaction  in  such  a  case  differing  entirely  from  the 
ordinary  relay  of  a  message  at  an  ordinary  relay  office  of 
the  Western  Union  Telegraph  Company  between  two  of  its 
own  lines. 

15.  That  the  telegraph  office  at  Edenton,  mentioned  in 
finding  S,  is  at  the  railroad  depot,  about  a  third  of  a  mile 
from  the  business  center  of  the  town,  and  no  commercial 
telegraph  business  is  done  there,  while  the  office  of  the 
Elizabeth  City  and  Norfolk  Telegraph  Company,  which  is 
open  for  commercial  business,  is  up  in  the  business  center 
of  the  town. 

1().  That  by  finding  1*2,  the  Commission  means  only  to 
find  that   it   would   be   physically   possible  to  connect  the 


X.  C]  FEBRUARY  TERM,  1895.  217 


Leavell.  V,  Telkgraph  Company. 

wires  of  the  Western  Union  line  between  Wilson,  N.  C, 
and  Norfolk,  Va.,  with  the  wire  of  the  Western  Union  line 
along  the  Norfolk  and  Southern  Railroad,  so  as  to  make 
the  line  physically  and  electrically  continuous;  but  the 
witnesses  testified  that  the  business,  both  of  the  railroad 
and  of  the  public,  w^ould  be  thus  embarrassed  and  delayed 
rather  than  advantaged. 

17.  The  twenty-sixth  section  of  the  act  creating  the  Rail- 
road Commission  provides  :  *'The  said  Commissioners  are 
hereby  authorized  and  required  to  make,  or  cause  to  be 
made,  just  and  reasonable  rates  of  charges  for  the  trans- 
mission of  messages  by  any  telegraph  line  or  lines  doing 
business  in  the  State." 

IS.  That  in  pursuance  of  said  section,  the  Commission, 
on  Ma}'  6,  1891,  made  and  prescribed  the  following  stand- 
ard  telegraphic  rates  : 

''On  and  after  June  1,  1891,  all  telegraphic  messages 
having  their  origin  and  terminating  within  this  State  will 
l>e  charged  as  follows  : 

"Ten  body-words  or  under,  twenty-five  cents. 

"Over  ten  words,  two  cents  for  each  additional  word.'" 

From  these  facts  the  Commission  concludes : 

1.  That  the  telegraphic  oflice  at  Edenton,  on  the  line  of 
the  Norfolk  and  Southern  Railroad,  is  under  the  control  of 
the  defendant,  and  that  the  operator  in  said  oSice,  although 
employed  by  the  said  railroad  company,  is  the  agent  and 
operator  of  the  defendant. 

2.  The  telegraphic  message  transmitted  by  the  defend- 
ant over  said  line  of  the  Norfolk  and  Southern  Railroad 
Company  from  or  to  Edenton,  to  or  from  Wilson,  or  any 
other  point  in  North  Carolina,  does  not  constitute  com- 
merce between  the  States,  although  traversing  another 
State  in  the  ronte,  and  is  subject  to  the  rates  prescribed  by 
the  Commission. 
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3.  That  defendant  cannot  be  heard  to  say  that  it  did  not 
send  the  message  mentioned  in  this  case  over  its  own  line 
from  Norfolk  to  Eden  ton. 

4.  That  the  charge  of  fifty  cents  mentioned  in  this  case 
was  in  violation  of  the  rates  prescribed  by  the  Commis- 
sion. 

Wherefore,  it  is  adjudged  by  the  Commission,  and  so 
ordered,  that  defendant  refund  to  plaintiff  the  sum  of 
twenty-five  cents,  the  excess  above  the  rates  allowed  by 
law,  and  that  said  defendant  desist  from  further  violation 
of  the  rates  prescribed  by  the  Commission  for  transmission 
of  messages  from  Wilson  to  Edenton. 

From  this  judgment  defendant  prayed  an  appeal  to  the 
Supreme  Court. 

The  defendant  made  no  exceptions  to  the  findings  of  fact, 
but  filed  the  following  exceptions  to  the  conclusions  of  law  : 

"The  defendant  excepts  to  the  conclusions  of  law  and  to 
the  orders  and  adjudications  of  the  honorable  Board  of  Rail- 
road Commissioners,  in  this  case — 

"1.  Because  said  Board  erroneously  finds,  as  conclusions 
of  law,  {a)  that  the  telegraphic  office  at  Edenten,  on  the 
line  of  the  Norfolk  and  Southern  Railroad,  is  under  the 
control  of  the  defendant ;  and  (J)  that  the  operator  in  said 
office,  although  employed  by  the  said  railroad  company,  is 
the  agent  and  operator  of  the  defendant. 

"2.  Because  said  Board  finds,  as  conclusions  of  law,  {a) 
tliat  a  telegraphic  message  transmitted  by  the  defendent 
over  said  line  of  the  Norfolk  and  Southern  Railroad  Com- 
pany from  or  to  Edenton,  to  or  from  Wilson,  or  any  other 
point  in  North  Carolina,  does  7iot  constitute  commerce 
between  the  States,  although  traversing  another  State  in  the 
route :  and  (h)  that  such  transmission  of  a  telegraphic  mes- 
sage is  subject  to  the  rate  prescribed  by  the  Commission^ 
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which  eonclnsions  are  not  only  erroneous  but  also  irrele- 
vant to  tne  facts  of  this  case  as  found  by  said  Board  itself. 

"3.  Because  said  Board  did  not  find  as  conclusions  of  law, 
(a)  that  a  telegraphic  message  transmitted  by  the  defendant 
over  its  own  line,  from  Wilson,  N.  C,  to  Norfolk,  Va.,  and 
by  the  Elizabeth  City  and  Norfolk  Telegraph  Company 
over  its  line,  from  Norfolk,  Va.,  to  Edenton,  N.  C,  under 
the  facts  conceded  and  found  in  this  case,  does  constitute 
commerce  between  the  States ;  and  (5)  that  such  transmis- 
sion of  a  telegraphic  message  is  not  subject  to  the  rates 
prescribed  by  the  Commission,  which  conclusions  and 
adjudications  would  have  been  at  once  sound  in  law  and 
relevant  in  fact. 

"4.  Because  said  Board  erroneously  decides. and  adjudges 
that  the  defendant  cannot  be  heard  to  say  that  it  did  not 
send  the  message  mentioned  in  this  case  over  its  own  line 
from  Norfolk  to  Edenton,  i.  e.j  decides  and  adjudges,  that 
the  defendant  cannot  be  heard  to  say  that  that  occurred  in 
this  case  which  said  Board  itself  finds  did  occur  therein,  viz., 
that  the  message  in  question  was  in  fact  sent  from  Norfolk 
to  Edenton  over  the  line  of  the  Elizabeth  City  and  Norfolk 
Telegraph  Company. 

"5.  Because  said  Board  erroneously  decides  and  adjudges, 
that  the  charge  of  fifty  cents,  mentioned  in  this  case,  was  in 
violation  of  the  rates  prescribed  by  the  Commission. 

"6.  Because  said  Board  erroneously  adjudges  and  orders, 
(a)  that  the  defendant  refund  to  the  plaintiif  the  sum  of 
twenty-five  cents;  {b)  that  said  sum  of  twenty-five  cents  is 
the  excess  above  the  rate  allowed  by  law,  which  adjudica- 
tion, upon  the  facts  found  in  this  case,  is  itself  in  violation 
of  the  rate  prescribed  by  the  Commission  ;  and  {c)  that  the 
defendant  desist  from  further  violation  of  the  rate  prescribed 
by  the  Commission  for  transmission  of  messages  from  Wil- 
son to  Edenton. 
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"7.  Because  each  and  every  of  the  above  conclusions  of 
law,  orders  and  adjudications  is  not  only  erroneoiis  and 
unwarranted  by  the  facts  or  the  law,  but  is  also  such  as  the 
said  honorable  Board  has  no  jurisdiction  and  no  lawful 
power  to  find  or. to  render." 

It  is  agreed  that  the  copies  of  the  contract  between  the 
Western  Union  Telegraph  Company  and  the  Elizabeth  City 
and  Norfolk  Telegraph  Company,  and  also  the  contract 
between  the  Western  Union  Telegraph  Company  and  the 
Norfolk  and  Southern  Railroad  Company,  as  printed  in  the 
Albea  case,  are  correct,  and  that  copies  of  these  papers  may 
be  filed  in  the  papers  of  this  cause  as  correct  copies  of  the 
original  contracts. 

Attorney  General^  %y  plaintifif. 

M7\  liohert  Stiles^  for  defendant  (appellant). 

Clark,  J. :  In  JkV'jrrens  Co,  v.  Railroad^  111  N.  C,  463, 
this  Court  aftirmed  the  constitutionality  of  the  act  (Ch. 
320,  Acts  1891)  establishing  the  Railroad  and  Telegraph 
Commission.  In  Mayo  v.  Telegraph  Co.^  112  N.  C,  343,  it 
sustained  the  power  of  such  Commission  under  Section  26 
of  said  a(*t,  to  establish  rates  for  telegraph  companies.  In 
•  Railroad  Contrnisson  v.  Telegraph  Co.  (Albea's  case),  113 
N.  C,  213,  the  Court  held  that  telegraphic  messages  trans- 
mitted by  a  company  from  and  to  points  in  this  State, 
although  traversing  another  State  in  the  route,  do  not  con- 
stitute inter-state  commerce  and  are  subject  to  the  tariff 
regulaticm  of  the  commission.  In  this  it  followed  the  unan- 
imous opinion  of  the  Supreme  Ccuirt  of  the  United  States, 
delivered  by  Fuller,  C.  J.,  in  Railroad  v.  Pennsylrania^ 
145  U.  S.,  192.  To  the  same  purport,  Carapbell  v.  Rail- 
road^  80  Iowa,  587. 

In  the  present  case  the  commission  find  as  a  fact  that 
"  the  defendant  has  a  continuous  line  by  which  messages 


X.  C]  FEBKUARY  TERM,  1895.  221 


Leave LL  v.  Telegraph  Company. 


may  be  transmitted  from  Wilson  to  Edenton  and  other 
adjacent  points  in  North  Carolina,  but  this  line  traverses  a 
part  of  the  state  of  Virginia,  passing  through  the  city  of 
Norfolk ; "  and  it  properly  holds  upon  the  evidence  "  that 
the  telegraph  otBce  at  Edenton  is  under  the  control  of  the 
defendant,  and  the  operator,  though  employed  by  the  rail- 
road company,  is  the  agent  and  operator  of  the  defendant." 
It  necessarily  follows  from  this  state  of  facts  that  as  the 
defendant  could  have  sent  the  message  the  whole  distance 
overMts  own  line,  it  can  not  be  heard  to  say  that  it  did  not 
jdo  what  it  ought  to  have  done  and  thus  collect  50  cents  for 
the  message  instead  of  25  as  allowed  by  the  commission 
tariff.  The  defence  set  up  that  in  fact  it  only  carried  the 
message  to  Norfolk  and  then  paid  another  company  to  for- 
ward it  to  Edenton  can  not  be  regarded  when  it  might 
itself  have  completed  the  delivery  of  the  message.  The 
defendant  seeks  to  excuse  itself  or  the  plea  that  it  has  only 
one  wire  to  Edenton  and  that  this  is  fully  occupied  at  that 
oiBce  by  the  work  it  does  for  the  railroad  company.  But 
it  is  the  duty  of  the  telegraph  company  to  have  sufficient 
facilities  to  transact  all  the  business  offered  to  it  for  all 
points  at  wliich  it  has  offices.  If  the  press  of  business  offered 
is  so  great  that  one  wire  or  one  operator  at  a  joint  is  not  suffi- 
cient it  is  the  duty  of  the  company  to  add  another  wure  or 
an  additional  employee.  It  is  not  a  mere  private  business 
but  a  public  duty  which  the  defendants  by  their  franchise 
are  authorized  to  discharge.  It  is  further  to  be  noted  that 
in  giving  to  the  railroad  company  the  preference  in  the  use 
ol  their  line  to  Edenton,  while  at  other  points,  as  Moyock, 
Centreville  and  Hertford  on  the  same  line,  the  public  is 
admitted  to  the  use  of  the  wire,  the  defendant  is  making  d 
forbidden  and  illegal  discrimination  in  favor  of  one  custo- 
mer and  against  the  public  at  large,  as  was  intimated  in 
Albea's  case,  supra^  113  N.  C,  on  page  226.     The  findings 
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of  fact  and  evidence  are  fuller,  and  present  a  somewhat  differ- 
ent and  stronger  case  against  the  defendant  than  in  Albea's 
case.  By  Section  11  of  the  defendant's  contract  with  the 
railroad  company  the  defendant  remains  owner  of  the  tele- 
graph line  to  Edenton,  N.  C,  and  its  belongings  which  are  to 
remain  "part  of  its  general  telegraph  system"  and  "to  be  con- 
trolled and  regulated  by  the  telegraph  company."  Section 
third  of  the  contract  gives  the  railroad  messages  precedence 
over  commercial  business  but  stipulates  that  when  railroad 
business  shall  require  the  exclusive  use  of  one  wire  thetele- 
graph  company  shall  on  sixty  days  notice  furnish  material  for 
a  second  wire,  which  second  wire  shall  be  used  for  railroad 
business  exclusively,  and  such  commercial  business  as  can 
be  done  without  interfering  w-ith  railroad  business.  Section 
6  provided  that  where  the  railroad  company  shall  open 
offices,  the  operators  "acting  as  agents  of  the  telegraph  com- 
pany "  shall  receive  such  commercial  and  public  telegrams 
as  may  be  offered,  collecting  rates  prescribed  by  the  tele- 
graph company,  and  render  monthly  statements  and  paj- 
over  the  receipts  to  the  telegraph  company.  Section  7  pro- 
vides that  whenever  the  volume  of  business  at  any  point 
justifies  it,  the  telegraph  company  shall  put  in  an  additional 
operator.  It  will  be  thus  seen  that  the  line  to  Edenton  is 
an  integral  part  of  the  defendant's  general  telegraph  sys- 
tem. It  is  only  by  virtue  of  its  franchise  as  a  telegraph 
company  that  it  can  operate  its  line  to  Edenton  at  all. 
It  cannot  discriminate  at  that  point  in  favor  of  or  against 
anv  customer.  It  can  not  substract  itself  from  obedience 
to  the  rates  prescribed  by  the  authority  of  the  State,  acting 
through  the  Commission,  by  a  contract  giving  one  cus- 
tomer, the  railroad,  preference  in  business  and  pleading 
that  sucli  business  occupies  the  only  wire  it  has.  The 
discrimination  is  itself  illegal.  Besides,  if  it  were*  not, 
the  small  cost  of  an  additional  wire,  which  it  is  common 
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knowledge  does  not  exceed  ten  dollars  per  mile,  fur- 
nishes no  ground  to  exempt  the  defendant  from  furnish- 
ing the  additional  facility  to  do  the  buSiness  for  all.  The 
charge  of  a  double  rate  between  Edenton  and  other  points 
in  North  Carolina  is  a  far  heavier  imposition  upon  the  pub- 
public  than  the  cost  of  the  additional  wire  to  defendant, 
and  is  just  the  kind  of  burden  and  discrimination  which 
the  Commission  was  established  to  prevent.  In  Albea's 
case,  siipra^  no  commercial  message  was  tendered,  and  the 
point  now  decided  was  not  presented  by  the  record.  The 
rahng  of  the  Commission  is  in  all  respects 

AflBrmed.' 


ELIAS  CARR  v.  OCTAVIUS  COKE,  Secretary  of  State. 

Statutes  —  Enactment  —  Ratification  —  Presiding  Officers' 
Siynaiures  Fraudulently  Procured  or  Affixed  through 
Mistake. 

When  it  appears  that  a  bill  has  been  duly  signed  by  the  presidiuK 
officers  of  the  two  Houses  of  the  General  AsBembly,  declar- 
ing it  to  have  been  read  three  times  in  each  House,  the 
Courts  cannot  go  behind  such  ratification  to  inquire  whether 
it  was  fraudulently  or  erroneously  enrolled  before  it  had 
been  passed  after  the  requisite  readings  by  each  House, 
although  the  Journals  do  not  show  that  it  was  so  passed. 

{Avery  aiid  Clark^  J,  «/.,  dissent,  arguendo.^ 

Action  by  Elias  Carr  against  Octavius  Coke,  Secre- 
tary of  State,  for  a  mandamus,  &c.,  heard  before  Starbucks 
/.,  at  April  Term,  1895,  of  Wake  Superior  Court. 
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Complaint  was  as  follows: 

"The  plaintiff,  in  behalf  of  himself  and  all  other  citizens 
of  the  State  of  Norfli  Carolina,  complaining,  alleges: 

"1.  That  defendant  is  Secretary  of  State  of  North  Caro- 
lina, and  by  virtue  of  his  office  has  the  custody  of  all  the 
Acts  passed  by  the  Legislature  of  1895,  or  which  purport 
to  have  been  passed  by  it. 

"2.  That  it  becomes  his  duty  by  law  to  deliver  certified 
copies  of  said  acts  to  the  Public  Printer  of  said  State  for 
printing  and  publication. 

"3. .When  so  printed  and  published,  they  become  presump- 
*tive  evidence  that  they  are  laws  duly  and  constitutionally 
enacted. 

'*4.  On  the  13th  day  of  March,  Anno  Domini  1895,  a  bill 
was  signed  by  the  President  of  the  Senate  and  Speaker  of 
the  House  of  Representatives  in  the  Legislature  of  North 
Carolina  at  its  last  session,  in  the  presence  of  each  Hoiise, 
and  purports  to  have  been  ratified  upon  that  day,  which 
reads  as  follows : 

^'an  act  to  regulate  assignments  and  other  conveyances 

of  like  nature  in  north  carolina. 

"  jTA^  General  Assewhly  of  North  Carolina  do  enact: 

"Section  1.  That  all  conditional  sales,  assignments, 
mortgages  or  deeds  of  trust,  which  are  executed  to  secure 
any  debt,  obligation,  note  or  bond  which  gives  preferences 
to  any  creditor  of  the  maker,  shall  be  absolutely  void  as  to 
existing  creditors. 

''Section  2.  That  all  laws  in  conflict  with  this  act  are 
hereby  repealed. 

"Section  3.  That  this  act  shall  be  in  force  from  and  after 
its  ratification. 

"Ratified  the  13th  day  of  March,  A.  D.  1895. 


X.  C]  FEBRUARY  TERM,  1895.  225 


GARR  V,   COKB. 


"5.  The  said  bill,  as  this  plaintiff  is  informed  and  believes, 
was  not  enacted  a  law  in  accordance  with  the  provisions  of 
the  Constitution  of  this  State. 

**6.  The  Journals  of  both  Houses  of  the  Legislature  show 
that  it  was  not  read  three  times  in  either  House. 

"7.  The  Journal  of  the  Senate  shows  that  it  was  never 
read  before  that  body,  and  never  passed  any  reading  in  it. 

"8.  The  Journal  of  the  House  of  Representatives  shows 
that  it  was  introduced  in  that  body  and  referred  to  a  com- 
mittee.  The  said  committee  reported  it  back  to  the  House 
with  an  amendment  and  is  silent  as  to  its  passage ;  the  bill 
was  laid  on  the  table  on  its  second  reading  in  that  body  on 
the  12th  day  of  March,  Anno  Domini  1895.  This  appears 
also  in  the  entries  upon  the  calendar  of  bills  of  the  House. 

"9.  The  bill  is  marked  and  stamped  ^'Tabled  12th  day  of 
March,  Anno  Domini  1895."  The  affidavit  of  Ellington  is 
hereto  attached  and  prayed  to  be  taken  as  a  part  hereof. 

"10.  It  is  now  deposited  among  the  tabled  bills  in  their 
proper  receptacle  in  what  is  known  as  the  old  State  Library 
in  the  Capitol. 

"11.  By  some  means  unknown  to  this  plaintiff,  but  which 
he  is  informed  and  believes  to  be  fraudulent,  the  said  bill 
was  enrolled  by  some  person  to  this  plaintiff  unknown,  in 
the  office  of  the. Enrolling  Clerk  and  signed  by  mistake  by 
the  President  of  the  Senate  and  Speaker  of  the  House  of 
Representatives  upon  the  day  upon  which  it  purports  to 
have  been  ratified. 

"12.  The  copy  of  the  enrolled  bill  purporting  to  have 
been  ratified,  as  above  stated,  is  now  in  the  custody  of  the 
defendant,  the  Secretary  of  the  State  of  North  Carolina. 

"13.  The  said  defendant,  in  performance  of  the  duty  by 
law  imposed  upon  him,  is  compelled  to  deliver  for  print- 
ing and  publication  to  the  Public  Printer  of  this  State  a 

certified  copy  of  said  fraudulent  act  to  he  published  and 
116—15 
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printed  as  an  act  of  the  Legislature  of  1895,  unless 
restrained  from  so  doing  by  order  of  this  Court. 

"14.  The  said  defendant  now  threatens  and  declares  his 
intention  to  so  deliver  a  certified  copy  of  the  said  fraudu- 
lent act  to  the  Public  Printer  to  be  published  and  printed 
as  aforesaid. 

"15.  The  act  when  so  printed  and  published  becomes 
presumptively  an  act  of  the  Legislature,  duly  enacted,  and 
a  valid  law  of  the  State. 

"16.  This  plaintiif  is  informed  and  believes  that  after 
such  printing  and  publication  there  is  no  legal  method  by 
which  such  presumption  can  be  rebutted  in  the  Courts  of 
this  State,  as  long  as  said  act  remains  in  the  custody  of  the 
Secretary  of  said  State,  tiled  with  the  acts  of  the  Legisla- 
ture legally  passed  by  it. 

"17.  The  plaintiff  is  a  resident  and  citizen  of  the  State 
of  North  Carolina  and  owns  property  within  said  State 
over  and  above  his  homestead  and  personal  property 
exemptions ;  he  proposes  to  reside  in  said  State  hereafter, 
and  he  in  common  with  many  other  citizens  will  be  injured 
in  his  right  of  alienation  of  his  property  if  said  fraudulent 
act  of  the  Legislature  is  ]>rinted  and  published  in  the 
manner  above  stated  or  remains  in  the  custody  of  the  said 
Secretary  of  State,  tiled  with  acts  of  the  Legislature  ae 
above  set  forth.  That  he  is  a  creditor  of  debtors  who  are 
indel)ted  to  others  and  will  be  deprived  by  the  said  act  of 
the  right  to  secure  debts  so  due  him  by  mortgage,  condi- 
tional sales,  deeds  of  trust  or  assignments,  unless  the  relief 
])rayed  tor  in  this  complaint  is  granted. 

"18.  That  a  summons,  together  wijh  a  copy  of  this  com- 
])laint,  has  been  served  on  defendant  in  this  action. 

"AVherefore,  the  i)laintitf  i)rays  that  an  order  be  made 
by  this  (?(»urt  directing  said  defendant  Secretary  of  State 
to  show  cause   why  a  j)erempt<)ry  mandamus  shall    not   be 
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issued  against  him  to  compel  him  to  remove  the  said  act 
from  the  files  of  the  law  required  to  be  kept  by  him,  and 
why  he  should  not  be  enjoined  from  delivering  a  certified 
copy  of  said  act  to  the  Public  Printer  of  this  State  to  be 
printed  and  published  as  a  law  of  this  State.  And  the 
plaintiff  further  prays  that  the  said  defendant  may  be 
restrained  in  the  meantime  from  delivering  a  certified  copy 
of  said  act  to  the  Public  Printer  to  be  printed  and  pub- 
lished as  aforesaid,  and  demands  such  other  and  further 
relief  as  the  Court  may  adjudge  that  he  is  entitled  to  in 
the  premises,  and  asks  that  this  complaint  may  be  treated 
as  an  affidavit  for  the  purpose  of  obtaining  the  temporary 
restraining  order  for  which  he  prays." 

The  following  affidavit  was  attached  to  the  complaint : 

**J.  C.  Ellington  makes  oath  that  he  is  State  Librarian 
of  the  State  of  North  Carolina  and  was  such  at  the  time  of 
the  searches  mentioned  below. 

"That  on  or  about  the day  of  March,  1895,  after  the 

Legislature  adjourned,  and  several  times  thereafter,  he 
made  most  diligent  and  thorough  search  in  the  office  of 
Enrolling  Clerk  of  the  last  General  Assembly  of  North 
Carolina  for  the  document  from  which  the  paper  now  in 
the  office  of  the  Secretary  of  said  State  was  copied,  which 
purports  to  be  an  act  to  regulate  assignments  and  other 
like  conveyances  in  North  Carolina  and  to  have  been  fati- 
tied  on  the  13th  day  of  March,  1895,  and  that  the  same 
could  not  be  found  and  has  not  since  been  found  therein. 

"He  further  maketh  oath  that  he  has  carefully  examined 
the  calendar  of  the  Senate  of  the  last  General  Assembly  of 
N(»rth  Carolina  for  the  entire  session  and  it  contains  no 
reference  to,  or  mention  of  said  bill  or  act  either  by  nuni- 
her  or  title  of  anv  similar  bill. 

"He  further  maketh  oath  that  he  has  most  carefully 
examined  the  Journal  of  the   proceedings  of  the  House  of 
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Representatives  of  the  said  General  Assembly  from  the 
20th  day  of  February,  1895,  to  the  13th  day  of  March, 
1895,  both  inclusive  ;  said  journals  being  deposited  in  the 
office  of,  and  now  in  the  custody  of,  the  Secretary  of  State 
of  North  Carolina,  and  that  he  found  the  following  entries 
on  the  Journal  of  the  proceedings  of  the  said  20th  day  of 
February.  (See  page  12,  House  Journal,  February  20, 
1895.) 

"Inteoduction  of  Bills. 

"By  Mr.  Smith,  of  Stanly,  H.  B.  1018 :  A  bill  to  be 
entitled  an  act  to  regulate^  assignments.  Referred  to  the 
Finance  Committee." 

"That  he  finds  nothinir  else  on  said  Journal  of  that  day 
touching  the  said  bill  or  act,  or  anv  similar  bill  or  act. 

"He  further  maketh  oath  that  he  found  on  the  Journal  of 
the  proceedings  of  said  House  on  the  21  st  day  of  February, 
1895,  the  following  entries:  (See  page  8,  House  Journal 
February  21,  1895.) 

"Reports  of  Committee^. 

"By  Mr.  Hileman,  from  the  Committee  on  Finance :  H. 
B.  1018,  a  bill  to  be  entitled  an  act  to  regulate  assignments, 
with  a  favorable  report." 

"That  he  found  nothing  else  on  said  Journal  of  that  day 
touching  the  said  bill  or  act,  or  any  similar  bill. 

"He  further  maketh  oath  that  he  found  on  the  Journal  of 
the  proceedings  of  said  House  on  the  28th  day  of  February, 
1895,  the  following  entries:  (See  House  Journal  February 
28,  1895.) 

"On  motion  of  Mr  Smith,  of  Stanly,  H.  B.  1018 :  A  bill 
to  regulate  assignments  is  made  the  special  order  for  8:30 
p.  m.,  Friday." 

"  That  he  found  nothing  else  on  the  Journal  of  that  day 
touching  said  bill  or  act,  or  any  similar  bill  or  act. 
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"He  further  inaketh  oath  that  there  is  no  entry  on  said 
Journal  of  any  act  concerning  the  said  bill  or  any  similar 
bill  on  the  Friday  for  which  it  was  made  a  '  pecial  order.' 

"He  further  maketh  oath  that  he  found  on  the  Journal  of 
the  proceedings  of  said  House  on  the  13th  day  of  March, 
]895,  being  the  day  of  final  adjournment,  the  following 
entry : 

"Mr ,  from  the  Committee  on  Enrolled  Bills, 

reports  the  following  bills  and  resolutions  as  properly 
enrolled,  which  were  duly  ratified  and  sent  to  the  office  of 
the  Secretary  of  State :  'An  Act  to  Regulate  Assign- 
ments.' 

"That  there  are  no  other  entries  on  the  days  referred  to 
nor  on  any  other  day  between  the  20th  day  of  February 
and  the  13th  day  of  March,  1895,  except  those  mentioned, 
touching  said  hill  or  act,  or  any  similar  bill  or  act. 

"  He  further  maketh  oath  that  he  has  carefully  examined 
the  Journal  of  the  Senate  of  the  last  General  Assembly  for 
the  corresponding  dates  and  that  he  finds  no  reference  to 
said  bill  or  an^  similar  bill  either  by  number  or  title,  and 
that  the  same  doth  not  appear  on  said  Journal  among  the 
bills  reported  as  '  enrolled  and  ratified.' 

"  That  he  found  the  bill,  a  copy  of  which,  withyac  simile 
copy  of  endorsements,  is  appended  to  and  made  a  part  of 
this  affidavit,  among  the  tabled  bills  in  the  old  library  room 
in  the  capitol,  where  legislative  documents  are  filed. 

"  J.  C.  ELLINGTON." 

"Sworn  to  and  subscribed  before  me  this  29th  day  of 
April,  1895. 

(  Seal.  )  W.  T.  SMITH, 
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AN    ACT    ENTITLED     AN    ACT    TO    REGULATE     A68IGNMENT8    AND 
OTHER  CONVEYANCES  OF  LIKE  NATURE    IN   NORTH  CAROLINA. 

The  General  Assemhly  of  North  Carolina  do  enact: 

Section  1.  That  all  conditional  sales,  assignments,  mort- 
gages, or  deeds  in  trust  which  are  executed  to  secure  any 
debt,  obligation,  note  or  bond  which  gives  preference  to 
any  creditor  of  the  maker,  shall  be  absolutely  void  as  to 
existing  creditors,  except  those  given  to  secure  cash 
advanced  at  the  time  of  the  execution  of  the  same  or  to 
secure  advancements  for  farming  purposes. 

Section  2.  That  all  laws  in  conflict  with  this  act  are 
hereby  repealed. 

Section  3.  Tliis  act  shall  be  in  force  from  and  after  its 
ratification. 

The  Finance  Committee  report  this  bill  favorably  with 
the  following  amendment,  recommended  by  the  committee. 

HILEMAN, 

*'  Amended  by  striking  out  in  section  one  all  after  tlie 
word  'creditors'  in  line  five  of  said  section." 

On  the  back  of  said  act  is  endorsed  the  following: 

''  II.  B.  No.  1018.  S.  B.  No - 

By  R.  L.  Smith. 

A  bill  to  be  entitled  an  act  to  regulate  assignments. 
Passed  first  reading  February  20th,  1895.     Committee  on 
Finance. 

Passed  House ,  ISO 

Favorable  report  February  21,  1895. 

Engrossed  

Tabled  March  12,1895. 


Engrossing  Clerk. 
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Special  Order  Friday  evening  8:30. 
Sent  to  Senate ,  189 


Clerk  of  House. 

Defendant  moved  to  dismiss  the  action  on  the  ground  that 
the  Court  had  no  jurisdiction  to  grant  the  relief  asked  by 
plaintiif. 
His  Honor  rendered  the  following  judgment : 
This  action  coming  on  for  further  orders  and  being  argued 
by  counsel  and  considered  by  the  Court  it  is,  on  motion  of 
attorneys  for  defendant,  ordered  and  adjudged  by  the  Court 
that  this  action  be  dismissed  for  want  of  jurisdiction  of  the 
Court  to  grant  the  relief  prayed  for  in  the  complaint,  on  the 
ground  that  the  Court  cannot  go  behind  the  ratification  of 
the  act  as  the  same  appeared  in  the  office  of  the  Secretary 
of  State,  and  the  defendant  recover  his  costs,  to  be  taxed  by 
the  clerk,  of  the  plaintiff  and  his  surety  for  costs. 

The  plaintiff  excepted  to  the  ruling  and  judgment  of  the 
Court,  assigning  error  as  follows  : 

"1.  For  that  His  Honor  ruled  that  the  Court  did  not 
have  jurisdiction  of  the  subject  matter  of  the  controversy. 

"2.  For  that  His  Honor  ruled  that  the  complaint  did  not 
set  forth  facts  sufficient  to  constitute  a  cause  of  action. 

"3.  Because  His  Honor  did  not  rule  that  it  was  the  duty  of 
the  Court  to  inform  itself  by  any  legitimate  source  of  infor- 
mation within  its  reach,  especially  by  the  Journals  of  both 
Houses  of  the  General  Assembly,  of  the  existence  and  pass- 
age of  the  act  in  controversy. 

"4.  For  that  His  Honor  erred  in  not  continuing  the 
injunction  until  the  hearing,  and  in  not  hearing  any  evi- 
dence upon  the  question  of  the  passage  of  the  act. 

"5.  For  that  His  Honor  erred  in  deciding  that  the  mere 
presence  of  the  act  in  the  office  of  the  Secretary  of  State, 
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signed  by  the  presiding  officers  of  both  houses,  was  abso- 
lutely conclusive  upon  the  judicial  department,  and  that 
the  Courts  could  not  look  behind  the  ratification  of  the 
said  act." 

Messrs,  F,  H,  B^ishee  and  Graham^  Boone  dh  Boone,  for 
plaintiff"  (appellant). 

Messrs,  J,  B,  Batchelor  and  Armistead  Jones,  for  defend- 
ant. 

Faircloth,  C.  J. :  The  plaintiff*,  as  a  citizen  and  tax- 
payer of  the  State,  brings  this  action  against  the  defendant 
as  Secretary  of  State,  who  by  virtue  of  his  office  is  the  cus- 
todian of  all  Acts  passed  by  the  Legislature,  or  which  pur- 
port to  have  been  passed,  whose  duty  it  is  to  deliver  certi- 
fied copies  of  said  Acts  to  the  Public  Printer  for  publication. 
The  prayer  is  that  the  defendant  show  cause  why  a  per- 
emptory mandamus  shall  not  issue  to  compel  him  to  remove 
tlie  act  under  consideration  from  his  files,  and  why  he  should 
not  be  enjoined  from  delivering  a  certified  copy  of  the  same 
to  tlie  Public  Printer.  An  act  to  regulate  assignments  and 
other  conveyances  of  like  nature  in  North  Carolina,  ratified 
March  13,  1895,  is  the  one  under  consideration. 

The  complaint  alleges  that  the  Act  was  signed  by  the 
President  of  the  Senate  and  the  Speaker  of  the  House  of 
Representatives  on  the  said  13th  of  March  in  the  presence 
of  each  House,  and  purports  to  have  been  ratified  upon 
that  day ;  that,  upon  information  and  belief  the  act  did  not 
become  law  according  to  the  Constitution  of  the  State. 
That  the  journals  of  both  Houses  show  that  it  was  not  read 
three  times  in  either;  that  it  was  never  read  in  the  Senate, 
and  was  tal)led  in  the  House  on  its  second  reading ;  and  that 
by  some  unknown  fraudulent  means  the  bill  was  enrolled 
bv  some  person,  unknown  to  the  plaintiff,  and  signed  by 
the  said  President  and  S}>eaker  by  mistake. 
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The  defendant  answered  denying  the  material  allega- 
tions. 

At  the  hearing  the  defendant  moved  to  dismiss  the  action 
on  the  ground  that  the  court  had  no  jurisdiction  to  grant 
the  relief  prayed  for  by  the  plaintiff.  The  motion  was 
heard  and  His  Honor  dismissed  the  action  for  want  of  juris- 
diction to  grant  the  relief  on  the  ground  that  the  court 
cannot  go  behind  the  ratification  of  the  act  as  the  same 
appeared  in  the  oflSce  of  the  Secretary  of  State.  With  the 
act  before  us,  on  its  face  regular  and  in  due  form,  ratified 
by  the  genuine  signatures  of  the  President  of  the  Senate 
and  Speaker  of  the  House,  the  question  is  presented.  Can 
the  Court,  as  a  co-ordinate  branch  of  the  Government,  look 
behind  this  record  and  investigate  by  inquiry  and  proof  the 
manner  in  which  this  record  was  established  by  the  legisla- 
tive branch  of  the  Government,  for  any  of  the  causes  alleged 
in  the  complaint  ? 

It  may  be  stated  in  the  outset  that  it  is  an  important 
question  and  one  that  has  not  been  heretofore  presented 
directlv  to  this  Court. 

The  Court  cannot  be  blind  to  the  consequences  that  will 
flow  from  a  decision  either  way.  On  the  one  hand,  if  we 
cannot  look  behind  the  record,  then,  paid  and  corrupt  men, 
lobbyists  and  other  interested  ones  in  and  around  the  legis- 
lative halls,  will  feel  more  confident  and  safer  in  their 
disreputable  work.  On  the  other  hand,  if  we  can  open  the 
door  and  permit  every  act  of  the  legislature  to  be  inquired 
into,  behind  the  record,  for  any  of  the  causes  alleged  in  the 
complaint,  then  the  State  will  be  plagued  with  all  the  evils 
of  a  veritable  Pandora's  box.     Bv  an  examination  of  the 

€,' 

decisions  of  the  courts  of  the  diff'erent  States,  we  find  some 
diversity  among  the  decisions  and  the  opinions  of  eminent 
jurists.  Those  courts,  holding  the  affirmative  of  the  ques- 
tion, as  a  rule  have  done  so  by  reason  of  some  provision  in 
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their  State  Constitutions  or  some  pre-existing  statutes.  In 
one  or  more  States  the  negative  was  held,  and  after  JEk  change 
in  their  Constitutions  the  reverse  was  held  by  reason  of 
some  new  clause  in  the  organic  law. 

We  find  in  no  State  Constitution  the  exact  wording  as  it 
is  in  ours.  We  are  therefore  left  to  reason  with  ourselves, 
and  construe  the  true  meaning  of  our  organic  law,  aided  by 
the  best  authorities  at  our  command. 

Let  it  now  be  understood  that  it  is  not  a  question  of 
fraud  or  wrong-doing  in  the  Legislative  halls,  as  alleged  in 
the  complaint,  with  which  we  are  confronted,  but  simply  a 
question  of  power.  It  cannot  be  said  that  this  Court  from 
its  origin  until  now  has  ever  failed  to  lay  its  hands  upon 
fraud  or  any  wrong-doing,  whenever  authorized  by  law  and 
requested  to  do  so.  If  crimes  are  perpetrated  in  legisla- 
tion, the  authors  are  liable  and  can  be  punished  as  other 
violators  of  the  law,  and  possibly  a  reasonable  and  honest 
effort  by  the  proper  authorities  would  bring  to  light  the 
authors  of  the  wrong,  if  any  has  been  done.  There  is  now 
before  the  Court  in  this  proceeding  no  one  who  is  in  the 
slightest  degree  alleged  or  supposed  to  be  connected  with 
wrong-doing  in  this  matter.  So,  then,  we  are  considering  a 
question  of  power,  and  not  of  investigation  behind  the 
record  of  a  co-ordinate  branch  of  the  State  Government. 

Our  Constitution,  Art.  2,  Sec.  16,  declares  that :  "Each 
House  shall  keep  a  journal  of  its  proceedings  which  shall  be 
printed  and  made  public  immediately  after  the  adjourn- 
ment of  the  General  Assembly,"  and  in  Section  23,  "All 
i)ills  and  resolutions  of  a  Legislative  nature  shall  be  read 
three  times  in  each  House  before  they  pass  into  laws ;  and 
shall  be  signed  by  the  presiding  officers  of  both  Houses." 
What  shall  be  the  entries  on  the  Journals  is  not  indicated 
by  the  Constitution,  except  as  aboye.  It  is  the  province 
and  duty  of  the  Court  to  construe  and  interpret  Legislative 
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acts,  and  see  if  they  disregard  or  violate  any  provision  of 
the  Constitution,  and  if  so  found,  to  declare  them  invalid, 
and  this  is  done  upon  the  face  of  the  Act  itself.  Beyond 
this  duty  arises  the  question  of  power  in  the  Court  to  look 
behind  the  legislative  record  and  inquire  into  its  proceed- 
ings for  any  cause  set  out  in  the  complaint.  Our  decision 
upon  this  question  is  based  upon  the  "reason  of  the  thing", 
upon  public  policy  for  the  best  interests  of  the  State,  and 
upon  the  decisions  of  other  courts  and  our  own,  which  com- 
mend themselves  to  our  minds,  some  of.  which  are  now 
cited. 

At  common  law  the  ratification  and  approval  of  an  act 
of  Parliament  was  conclusive  and  unimpeachable,  etc.  "An 
Act  of  Parliament,  thus  made,  is  the  exercise  of  the  high- 
est authority  that  this  Kingdom  acknowledges  upon  earth." 
"And  it  cannot  be  altered,  amended,  dispensed  with,  sus- 
pended or  repealed,  but  in  the  same  forms  and  by  the  same 
authority  of  Parliament ;  for  it  is  a  maxim  in  law  that  it 
requires  the  same  strength  to  dissolve,  as  to  create  an  obli- 
gation." 1  Blackstone  Com.,  185-6.  "The  journal  is 
of  good  use  for  the  intercourses  between  the  two  Houses, 
and  the  like,  but  when  the  Act  is  passed  the  journal  is 
expired.  The  journals  of  Parliament  are  not  records,  and 
cannot  weaken  or  control  a  statute,  which  is  a  record  and  to 
be  tried  only  by  itself."  Hex  v.  Arundel,  Hobart,  109-111, 
Trinity  Term,  14  Jac.  jBroadnaxw  Groom,  64  N.  C,  244, 
was  a  question  upon  a  private  act  requiring  30  days'  notice 
of  application,  required  by  Art.  II,  Sec.  4,  (now  Sec.  12)  of  the 
Constitution,  and  the  motion  was  to  prove  that  the  notice  had 
not  been  given.  -Pearson,  C.  J.,  said  :  "We  are  of  opinion 
that  the  ratification  certified  by  the  Lieut.  Governor  and 
the  Speaker  of  the  House  of  Representatives  makes  it  a 
'matter  of  record,'  which  cannot  be  impeached  before  the 
Courts  in   a  collateral  way.      Lord  Coke  says,   'A  record 
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until  reversed  importeth  verity.'  There  can  be  no  doubt 
that  acts  of  the  Legislature,  like  judgments  of  courts,  are 
matters  of  record,  and  the  idea  that  the  verity  of  the 
record  can  be  averred  against  in  a  collateral  proceeding  is 
opposed  to  all  of  the  authorities.  The  courts  must  act  on 
the  rpaxim,  ^Om7iia  jyresumunhir,  <&c.  Suppose  an  Act  of 
Congress  is  returned  by  the  President  with  his  objection, 
and  the  Vice-President  and  Speaker  of  the  House  certif}- 
that  it  passed  afterwards  by  the  Constitutional  majority,  is 
it  open  for  the  courts  to  go  behind  the  record  and  hear 
proof  to  the  contrary  ?" 

In  Scarborough  v.  Robinson^  81  N.  C,  409,  in  which 
this  question  was  not  directly  before  the  Court,  Smith,  C.  J., 
in  the  discussion  uses  this  language  on  page  426 :  ''The 
Constitution  declares  that  the  legislative,  executive  and 
Supreme  Judicial  powers  of  the  government  ought  to  be 
forever  separate  and  distinct  from  each  other.  Art.  I,  Sec. 
8.  And  if  the  nature  and  effect  of  an  enrolled  bill,  duly 
certified  and  deposited  in  the  proper  office,  be  such  as  we 
have  attributed  to  it,  it  unavoidably  follows  that  the  com- 
pulsory order  demanded  in  the  action  would  be  an  interfer- 
ence with  the  legitimate  exercise  of  the  law-making  power 
and  an  obstruction  to  the  harmonious  working  of  the  sep- 
arate and  distinct  co-ordinate  departments  of  tlie  govern- 
ment, and  must  consequently  be  denied."  We  quote  this 
extract  in  order  to  show  the  trend  of  the  judicial  mind  of 
the  Court  as  then  constituted.  In  Field  v.  Clark^  143  U. 
S.,  649  (1891)  the  question  was  elaborately  argued  and 
considered  in  an  able  opinion.  The  allegation  was  that  an 
important  section  in  the  bill  as  it  passed  was  not  in  the 
enrolled  bill  authenticated  by  the  signatures  of  the  Speak- 
ers and  deposited  in  the  office  of  the  Secretary  of  State. 
After  full  consideration  of  the  numerous  points  argued, 
the  Court  held  as  follows :  "The  signing  by  the  Speaker  and 
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bv   the    President   of  the  Senate,   in  open   session,   of  an 

enrolled  bill  is  an  oiBcial  attestation  by  the  two  Houses  of 

such  bill  as  one  that  has  passed  Congress ;  and  when  the 

bill  thus   attested  receives  the  approval  of  the  President 

and  is  deposited  in  the  Department  of  State  according  to    , 

law,  its  authentication  as  a  bill  that  has  passed  Congress  is 

complete  and  unimpeachable.     It  is  not  competent  to  show 

from  the  journals  of  either  House  of  Congress  that  an  Act 

so  authenticated,  approved  and  deposited,  did  not  pass  in 

the  precise  form  in  which  it  was  signed  by  the  Presiding 

officers  of  the  two  Houses  and  approved  by  the  President.'^ 

The   argument   was  pressed   that  a  bill   signed  by   the 

Speakers    and  approved   by   the   President  and  deposited 

with  the  Secretary,  as  an  Act,  does  not  become  a  law  if  it 

had  not  in  fttct  been  passed  by  Congress.     The  Court  said, 

in  view  of  the  express  .requirements  of  the  Constitution, 

the  correctness  of  this  general  principle  cannot  be  doubted. 

"But,"   said   the   Court,    "this  concession   of  the  general 

principle*  does  not  determine  the  precise  question  before 

the  Court ;  for  it  remains  to  inquire  as  to  the  nature  of  the 

evidence  upon   which  a  court  may  act,  when   the  issue  is 

made  as  to  whether  a  bill,  asserted  to  have  become  a  law, 

was  or  was  not  passed  by  Congress.     This  question  is  now 

presented  for  the  first  time  in  this  Court." 

"We  cannot  be  unmindful  of  the  consequences  that 
must  result  if  this  Court  should  feel  obliged  to  declare  that 
an  enrolled  bill,  on  which  depends  public  and  private 
interests  of  vast  magnitude,  which  has  been  duly  authenti- 
cated by  the  presiding  officers  and  deposited  in  the  a7*ckives 
an  an  Act  of  Congress  was  not  in  fact  passed,  and  therefore 
did  not  become  a  law."  Page  670.  Although  the  Con- 
stitution does  not  require  that  Acts  of  Congress  shall  be 
authenticated  by  the  Speakers'  signatures,  the  Court  said 
that  "Usage,  the   orderly   conduct  of  legislative  proceed- 
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ings,  and  the  rules  under  which  the  two  bodies  have  acted 
since  the  organization  of  the  Government,  require  that 
mode  of  authentication,"  and  when  a  bill  is  so  authenti- 
cated '4t  carries  on  its  face  a  solemn  assurance  by  the 
.  legislative  and  executive  departments  that  it  was  passed  by 
Congress.  The  respect  due  to  co-equal  and  independent 
departments  requires  the  judicial  department  to  act  on 
that  assurance,  leaving  the  courts  to  determine  whether 
the  Act  so  authenticated  is  in  conformity  with  the  Consti- 
tution." Page  372.  "It  is  admitted  that  an  enrolled  act 
thus  authenticated  is  suflScient  evidence  of  itself,  nothing  to 
the  contrary  appearing  upon  its  face,  that  it  passed 
Congress."     Page  672. 

In  Paiighorn  v.  Young ^  32  N.  J.  Law,  29,  Beasley,  C.  J., 
delivered  a  strong  opinion  against  the  aflBrniative  of  the 
present  question,  and  Judge  Harlan  says:  "The  conclu- 
sion was  that  upon  grounds  of  public  policy  as  well  as  upon 
the  ancient  and  well  settled  rules  of  law  a  copy  of  a  bill 
bearing  the  signatures  of  the  presiding  officers  of  the  two 
Houses  and  in  custody  of  the  Secretary  of  State,  was  con- 
clusive proof  of  the  enactment  and  contents  of  a  statute, 
and  could  not  be  contradicted  by  the  legislative  journals  or 
in  any  other  mode,"  page  674,  and  other  cases. 

In  €x parte  Wren,  63  Miss.,  512,  is  found  a  case  mucli  in 
point,  in  which  (Campbell,  J.,  in  an  able  and  vigorous  opin- 
ion, said  that  an  enrolled  act,  such  as  we  are  considering, 
"  is  the  sole  exposition  of  its  contents  and  the  conclusive 
evidence  of  its  existence  according  to  its  purport,  and  it 
is  not  allowable  to  look  further  to  discover  the  historv  of 
the  Act  or  ascertain  its  provisions.  Every  other  view  suh- 
ordinaU'S  the  legislature  and  disregards  tliat  co-equal  posi- 
tion in  our  system  of  the  three  dei)artments  of  Govern- 
ment.'" He  then  shows  that,  if  such  a  rule  should  prevail 
H  justice  of  the  ])eace  and  all  other  judicial  officers  would  l>e 
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compellable  and  would  have  the  right  to  investigate  the 
question  whether  any  legislative  act  was  passed  according 
to  the  requirements  of  the  Constitution  and  whether  it  was 
procured  by  mistake,  fraud  or  otherwise,  and  upon  the  com- 
plaint of  any  resident  tax-payer. 

With  these  authorities  we  are  content.  There  are  numer- 
ous others  but  it  would  be  useless  to  pursue  them.  We  are 
considering  the  main  and  important  question  which  we 
understand  the  plaintiff  intended  to  bring  to  the  attention 
of  the  Court,  without  any  remarks  on  the  pleadings.  It 
seems  to  be  conceded  that  the  main  allegation  cannot  be* 
established  by  the  journals  as  evidence,  and  that  conse- 
quently it  must  be  done  by  some  other  kind  of  proof.  It  is 
urged  that  fraud  vitiates  every  thing,  but  if  we  can  go 
behind  the  record,  would  not  mistake,  bribery,  A:c.,  serve 
equally  as  well  ?  It  is  also  argued  that  the  fraud  alleged 
is  admitted  and  is  therefore  to  be  taken  as  a  fact  for  the 
purposes  of  this  action.  Admitted  by  whom  ?  The  respon- 
dent does  not  admit  it  in  his  answer.  The  motion  was  to 
dismiss  for  want  of  jurisdiction  and  the  Court  rendered  its 
decision  expressly  on  that  ground.  The  defendant  is  a 
mere  ministerial  State  officer  who  M'as  not  a  member  of  the 
legislature  and  has  no  authority  from  it  to  plead  or  admit 
anything  for  it.  Is  he  authorized  by  the  Speakers  of  the 
two  Houses  to  admit  that  they  signed  the  bill  by  mistake  ( 
They  have  made  no  such  admission  so  far  as  this  record 
distdoses  and  they  have  no  opportunity  to  admit  or  deny 
anything.  Is  the  defendant  authorized  to  admit  that  by 
some  unknown  and  fraudulent  means  the  ])ill  was  enrolled  ( 
If  so,  who  authorized  him  to  admit  it  i  The  defendant 
might  have  ignored  this  proceeding  entirely  without  the 
slightest  dereliction  of  duty.  Who  then  defends  the  legis- 
lature or  its  Speakers  when  tliis  grave  (juestion  is  under 
consideration  <      The  Executive  does  not  feel  it  his  dutv  to 
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defend  in  the  matter,  presumably  because  he  is  not  author- 
ized by  any  one  to  do  so.  Then,  is  there  such  admission  of 
fraud  or  any  other  wrong  as  to  enable  the  Court  to  treat 
the  allegations  of  the  complaint  as  facts  i  But,  however 
these  matters  are,  we  have  seen  that  we  have  no  power  to 
make  the  order  asked  for  by  the  plaintiff,  and  that  the 
remedy,  if  any  is  needed,  is  with  the  legislative  branch  of  the 
State  Government. 

We  are  of  opinion  that  His  Honor  committed  no  error 

and  his  judgment  is  affirmed. 

Affirmed. 

Montgomery,  J.  ( concurring ):  The  single  question  for 
decision  is,  can  this  Court  inquire  into  and  pass  upon  the 
history  of  a  paper  writing  which  purports  to  be  an  Act  of 
the  General  Assembly  and  which  is  authenticated  by  the 
undisputed  and  genuine  signatures  of  the  President  of  the 
Senate  and  the  Speaker  of  the  House  of  Representatives  i 
It  is  to  be  always  kept  in  mind  that  the  point  is  not  as  to 
the  powers  of  the  Supreme  Court  to  pronounce  a  law,  which 
is  admitted  to  have  been  enacted,  void  by  reason  of  its 
unconstitutionality.  Our  jurisdiction  in  that  case  would 
be  complete  and  unchallenged.  But  the  question  is,  when 
the  legislature  has  solemnly  certified  to  a  fact,  that  is,  to  the 
passage  and  ratification  of  an  act  which  is  within  its  own 
sphere,  will  the  judiciary  be  permitted  to  inciuire  into  or 
dispute  that  certification  ?  The  case  is  of  the  very  first 
impression  and  it  ought  to  be  settled  upon  the  principles 
of  sound  reason  and  well  considered  authoritv.  This  is  a 
strictly  legal  (question  and  ought  to  be  settled  according  to 
the  principles  of  the  law.  The  Court  is  aware  that  its 
judgment  in  this  case  may  be  attended  with  dangers  in  the 
future,  but  it  is  not  our  province  to  provide  against  dangers 
to  the  Commonwealth  further  than  to  construe  honestlv 
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and  as  intelligently  as  we  can,  the  laws  which  the  Legisla- 
tive Department  of  the  government  has  enacted.  It  may 
be  said  however,  in  this  connection  that,  if  policy  ought  to 
have  governed  the  Court  in  this  matter, — if  results  ought  to 
have  been  anticipated — we  feel  that  in  the  decision  of  the 
Court  we  have  chosen  the  lesser  of  the  two  evils  to  be 
dreaded. 

The  question  at  issue  brought  to  the  light  the  more  than 
possibilities  of  two  most  serious  menaces  to  popular  gov- 
ernment. The  first  one,  that  of  the  power  of  a  corrup- 
tible or  incompetent  clerical  force  or  that  of  a  depraved 
and  hired  set  of  lobbyists,  or  both  together,  to  tamper  with 
the  Acts  and  proceedings  of  the  legislature  and  haver  that 
certified  to  be  law  which  was  never  in  fact  enacted  ;  the 
second,  that  of  the  power  of  defeated  and  unscrupulous 
politicians,  when  stung  by  loss  of  oflBce  or  a  desire  for 
revenge  on  their  political  enemies,  to  practically  repeal  the 
legislation  of  their  successful  opponents  by  resorts  to  the 
courts  upon  mere  allegations  that  there  was  fraud  in  the 
passage  of  the  acts  or  in  their  ratification,  and  by  procur- 
ing injunctions  upon  affidavits  obtained  possibly  through 
bribery  or  through  theignoranceorcarelessnessof  the  oath- 
maker.  By  the  decision  of  the  Court  the  latter  danger,  the 
far  most  to  be  dreaded,  is  avoided.  The  presiding  oflicers 
of  the  two  Houses  may,  by  taking  a  sufficiency  of  time  and 
by  close  scrutiny  and  rigid  examination  of  the  bills  and 
wrappers,  prevent  fraud  and  error  in  ratification,  if  such  a 
thing  be  attempted ;  while  for  the  latter  danger  no  limit  or 
restraint  can  be  found  except  in  the  conscience  of  men  who 
have  never  cultivated  a  sense  of  either  generosity  or  justice. 
The  motives  and  purposes  of  the  plaintiffs  in  this  action  are 
not  intended  to  be  reflected  on,  neither  is  the  character  or 
official  conduct  of  any  officer  or  clerk  of  the  last  General 

Assembly.     No  testimony  has  been  heard  in  the  case  and 
116—16 
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this  Court  knows  nothing  of  the  facts  or  motives.  We  have 
simply  discussed  dangers  in  the  future,  in  this  connection. 
In  the  conclusions  to  which  I  have  arrived  I  have  tried  to 
keep  before  me  the  great  importance  of  the  legal  question 
involved,  and  to  keep  out  of  mind,  as  an  utterly  insignifi- 
cant feature  of  the  case,  the  wretched  creatures  who  would 
commit  such  a  detestable  piece  of  meanness  as  the  com- 
plaint charges.  They,  when  detected,  will  receive  the 
execration  of  all  good  men  and  most  richly  will  they  deserve 
it.  It  would  have  been  well  for  the  people  and  for  the 
cause  of  good  government  if  they  had,  or  could  have  been 
ferreted  out  and  named  in  the  complaint  that  they  might 
have' been  pilloried  in  an  indignant  public  sentiment.  But 
to  the  law  in  the  case : — 

Of  the  three  co-equal  departments  of  our  government,  the 
Legislative  is  of  the  most  importance.  It  is  sovereign  as 
long  as  it  keeps  within  the  bounds  of  the  Constitution. 
The  powers  of  the  Judicial  Department  are  clearly  defined 
and  limited  in  the  Constitution.  Except  to  hear  claims 
against  the  State  (and  then  only  to  recommend  action  to 
the  General  Assembly)  the  whole  power  of  this  Court  is 
embraced  in  these  words  :  "The  Supreme  Court  shall  have 
jurisdiction  to  review  upon  appeal  any  decision  of  the 
Courts  below  upon  any  matter  of  law  or  legal  inference." 
Const.,  Art.  IV,  Sec.  8.  This  means,  in  plain  English,  that 
this  Court  can  construe  the  laws  when  their  meaning  is  a 
matter  of  contention  between  litigants,  and  that  it  can 
determine  in  cases  properly  befoie  it  whether  or  not  statu- 
tory enactments  are  constitutional.  The  writer  of  this 
knows  of  no  other  instances  in  which  this  Court  can 
directly  or  indirectly  pass  upon  the  conduct  of  the  General 
Assembly.  As  to  the  formulae  that  are  necessary  to  convert 
a  bill  into  a  law,  we  cannot  inquire,  if  the  ratification  in 
proper  form  appears  and  the  signatures  of  the  proper  oflS- 
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cere  are  duly  attached.  However,  in  the  case  before  ns, 
the  plaintiff  alleges  that  what  he  styles  the  pretended  Act 
is  not  a  law  because  it  was  not  read  three  times  in  each 
House  before  it  received  the  signatures  of  the  presiding 
oflScers  of  both,  as  the  Constitution  requires.  That  instru- 
ment certainly  does  require  that  "All  bills  and  resolutions 
of  a  Legislative  nature  shall  be  read  three  times  in  each 
House  before  they  pass  into  laws ;  and  shall  be  signed  by 
the  presiding  oflScers  of  both  Houses,"  and  it  is  as  equally 
certain  under  the  decisions  of  this  Court  that  the  certificate 
of  ratification  attested  by  the  signatures  of  the  presiding 
ofiicers  carries  with  it  the  presumption  conclusive,  that  all 
such  bills  and  resolutions  have  been  duly  passed  by  the 
bodies  and  connot  be  questioned  by  the  Courts.  Suppose, 
as  individuals,  we  admit,  which  the  answer  does  not,  that 
this  bill  did  not  pass  its  several  readings,  can  that  fact  be 
shown  in  a  Court  of  law  in  the  face  of  ratification  and  the 
genuine  signatures  of  the  presiding  oflBcers  certifying  to  the 
contrary  if  This  is  the  naked  question.  Ratification  gives 
authority  to  the  Act.  The  presiding  officers  who  upon 
ratification  attach  their  signatures  to  a  bill  do  it  in  open 
session,  calling  the  attention  of  the  members  to  the  fact  that 
the  same  is  about  to  be  signed  and  reading  the  title  of  the 
bill.  When  it  is  signed,  ratification  is  thereupon  made 
of  it  by  the  body  through  their  agent,  the  presiding 
officer.  It  is  their  act  and  deed  and  nothing,  not  even  the 
Journal  itself,  can  contradict  it  or  be  used  as  evidence 
against  it.  Ratification  is  of  higher  dignity  and  of  more 
authority  than  the  journals  kept  by  the  Clerks.  Ratifica- 
tion at.d  the  signatures  of  the  proper  officers  presume  a  jias- 
sage  of  the  bill  by  the  Legislature  according  to  the  recjuire- 
ments  of  the  Constitution,  and  the  Courts  of  Law — the 
Judicial  Department — a  co-equal  department,  are  not 
allowed  to  go  behind   or  question    them.     We  have   clear 
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authority  for  this  in  our  own  reports.  In  the  case  oi Broad- 
nax  V.  Groora^  64  N.  C,  244,  certain  tax-payers  in  Rocking- 
ham County,  in  their  complaint,  sought  an  injunction  against 
the  collection  of  a  tax  levied  by  the  commissioners  under  an 
act  of  the  General  Assembly  on  the  ground  that  the  act  was 
private  and  was  passed  without  the  30  days'  notice  of  applica- 
tion required  by  the  Constitution.  That  case  presented  the 
very  question  which  we  have  before  us  now.  Could  the 
plaintiifs  in  that  case  be  allowed  to  go  behind  the  ratifica- 
tion of  the  act  and  show  by  any  kind  of  proof — by  the 
journals  or  otherwise — that  the  constitutional  requirement 
had  not  been  complied  with  %  The  Constitution  provides 
that  ''The  General  Assembly  shall  not  pvasfe  any  Private  Law- 
unless  it  shall  be  made  to  appear  that  30  days  notice  of  appli- 
cation to  pass  such  a  law  shall  have  been  given.''  The  Con- 
stitution provides  that  ''All  bills  and  resolutions  of  a  legisla- 
tive nature  shall  be  read  three  times  in  each  House. before 
they  pass  into  laws."  The  constitutional  requirement  in  both 
these  instances  is  specific  and  definite  and  positive ;  and  yet 
this  Court  held  in  the  Broadnax  case,  supra^  that  the  act  hav- 
ing been  certified  by  the  Presiding  Officers  of  both  Houses  as 
duly  ratified  it  was  not  competent  for  the  judiciary  to  go 
behind  the  ratification.  Chief  Justice  Pearson  who  deliv- 
ered the  opinion  of  the  Court  in  that  case,  said:  "We  do 
not  think  it  necessary  to  enter  into  the  question  whether 
this  is  a  Public  act  or  a  Private  one,  in  regard  to  which  30 
days  notice  of  the  application  must  be  given  ;  for  taking  it 
to  be  a  mere  private  act  we  are  of  the  opinion  that  the  rati- 
fication certified  by  the  Lieutenant-Governor  and  the 
Speaker  of  the  House  of  Representatives  makes  it  a  mat- 
ter of  record  which  can  not  be  impeached  before  the 
Courts  in  a  collateral  way.  Lord  Coke  says  'A  record 
until  reversed  importeth  verity. '  There  can  be  no  doubt 
that   acts  of  the    General    Assembly,    like   judgments   of 
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Courts,  are  matters  of  record,  and  the  idea  that  the  verity 
of  the  record  can  be  averred  against  in  a  collateral  pro- 
ceeding is  opposed  to  all  of  the  authorities.  The  Courts 
must  act  on  the  maxim  *  omnia  presnmunter.^  Suppose 
an  Act  of  Congress  is  returned  by  the  President  with  his 
objections  and  the  Vice-President  and  the  Speaker  of  the 
House  certify  that  it  passed  afterwards  by  the  Constitu- 
tional majority,  is  it  open  for  the  Courts  to  go  behind  the 
record  and  hear  proof  to  the  contrary  ?"  It  is  clear  from 
the  above  that  the  meaning  of  the  Chief  Justice,  when  he 
said  *'  We  are  of  opinion  that  the  ratification  certified  by 
the  Lieutenant-Crovernor  and  the  Speaker  of  the  House  of 
Representatives  makes  it  a  matter  of  record  which  cannot 
be  impeached  before  the  Courts  in  a  collateral  way,"  was, 
that  all  attacks  in  the  Courts  upon  legislation  which 
appeared  to  be  ratified  and  had  the  signatures  of  the  presid- 
ing officers 'attached,  were  collateral  attacks,  and  that  any 
direct  impeachment  of  such  acts  must  arise  in,  and  be  con- 
ducted by,  that  jurisdiction  which  has  power  in  the  matter — 
the  Legislative  Department.  If  he  only  meant  to  sa}^  that 
the  Court  cmild  afford  a  remedy  in  such  matters,  but  that 
they  ^would  not  do  so  in  the  case  then  before  the  Court, 
because  the  attack  was  collateral,  then  it  would  have  to  be 
admitted  that  he  expressed  himself  most  confusedly  in  one 
of  the  most  important  questions  ever  brought  before  the 
Court.  That  would  be  a  bold  assertion  to  make  of  Judge 
Pearson.  And  besides  if  the  proceeding  in  that  case  was 
not  direct  but  only  collateral,  then  it  is  not  saying  too  much 
to  declare  that  no  direct  method  of  attacking  an  act  of  the 
legislature  through  the  Courts  can  be  devised.  Certainly 
that  was  a  more  direct  impeachment  than  the  one  now 
l>efore  the  Court,  We  are  not  without  direct  authorities 
from  other  Courts  than  our  own. 

In  the  Case  of  e,v  parte  Wren,  63  Miss.,  512,  this  same 
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question  is  discussed  and  decided  upon  the  same  principle 
as  was  Broadnax  v.  Grooin^  supra^  that  Court  holding  that 
an  enrolled  Act  of  the  legislature,  having  been  signed  by 
the  presiding  officers  of  the  two  Houses  and  the  Grovernor, 
is  the  sole  expositor  of  its  contents  and  is  conclusive  evi- 
dence that  the  act  so  signed  contains  the  provisions  of  the 
bill  as  passed  by  the  two  Houses.  And  the  journals  of 
those  Houses  cannot  be  resorted  to,  to  show  that  such  act 
does  not  contain  amendments  to  the  bill  which  were 
adopted  by  the  two  branches  of  the  legislature.  The  Court 
said  "  Every  other  view  subordinates  the  legislature  and 
disregards  the  co-equal  position  in  our  system  of  the  three 
departments  of  government."  The  opinion  in  Wren's  case 
is  comparatively  of  recent  date — is  a  very  able  one — and 
reviews  the  decisions  of  many  of  the  State  Courts  on  this 
question.  It  mentions  that  the  Courts  of  many  of  the 
States,  including  that  of  North  Carolina  in  the  case  of 
Broadnax  v.  Groom.^  held  the  same  opinion  as  did  the 
Supreme  Court  of  Mississippi. 

In  Panghorn  v.  Young^  32  N.  J.,  29,  the  principle  laid 
down  in  the  Broadnax  case  is  more  than  endorsed.  The 
Supreme  Court  of  New  Jersey  in  that  case  decided,"  first, 
that  when  an  act  had  been  passed  by  the  legislature  and 
signed  by  the  Speaker  of  each  House,  approved  by  the 
Governor,  and  filed  in  the  office  of  the  Secretary  of  State, 
an  exemplification  of  it  under  the  Great  Seal  is  conclusive 
evidence  of  its  existence  and  contents  ;  second,  that  it  is  not 
competent  for  the  Court  to  go  behind  this  attestation  or  to 
admit  evidence  lo  show  that  the  law,  as  actually  voted  on 
and  passed  and  approved  by  the  Governor,  w^as  variant 
from  that  filed  in  the  office  of  the  Secretary  of  State ; 
third,  the  minutes  of  the  two  Houses  or  either  of  them, 
although  kept  under  the  requirements  of  the  Constitution, 
cannot  be  received  as  evidence  for  such  purpose.     In  that 
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case  the  Court  said :  '"The  body  which  passes  a  law 
must  of  necessity  promulgate  it  in  some  form.  In  point 
of  fact  the  legislative  power  over  the  certification  of  its 
own  laws  is  of  necessity  almost  unlimited  as  will  appear 
from  the  circumstance  that,  with  regard  to  the  body  of  an 
act,  there  is  no  evidence  of  any  kind  but  that  which  the 
legislature  itself  furnishes  in  the  copy  deposited  in  the 
State  archives.  We  are  also  to  reflect  that  it  is  the  power 
which  passes  the  law  which  can  best  determine  what  the  law 
is,  which  itself  has  created.  The  legislature  in  this  case  has 
certified  to  this  Court  by  the  hands  of  its  two  principal  officers 
that  the  act  now  before  us  is  the  identical  statute  which  it 
approved,  and  in  my  opinion  it  is  not  competent  for  the 
Court  to  institute  an  inquiry  into  the  truth  of  the  fact  thus 
solemnly  attested." 

The  above  cited  authorities  seem  to  me  to  be  founded 
on  experience  and  the  law,  and  on  a  wise  public  pol- 
icy; and  as  Justice  Avert  well  said,  in  substance, 
in  Logan  v.  Railroad^  at  this  Term,  we  ought  to  be 
influenced,  when  looking  for  assistance  from  the  decisions 
of  other  courts,  by  those  opinions  which  embody  sound 
principles  and  just  reasoning  rather  than  by  a  simple 
numerical  array  of  decided  cases. 

I  have  tried  to  show  that  the  decision  of  the  Court  in 
this  case  is  in  harmony  with  its  former  decisions  and  that 
the  Court  is  sustained  by  the  opinions  of  some  of  the  a])lest 
courts  of  other  States.  State  v.  Glasgow^  1  N.  C, 
176,  was  not  even  cited  as  an  authority  by  the  counsel  for 
plaintift'  in  the  argument  before  us.  It  has  no  bearing 
that  I  can  see  on  this  case  as  a  law  authority,  though 
interesting  as  a  bit  of  early  official  corruption.  Xo  legis- 
lative Act  or  power  was  questioned.  It  was  simply  the 
case  where   a   former   Secretary   of  State   himself  fraudu- 
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lentlv  issued  a  land  warrant,  was  indicted  and  convicted 
of  the  offence,  and  stripped  of  his  official  honors. 

In  addition,  there  is  to  ray  mind  another  insuperable 
objection  to  the  adoption  by  the  Court  of  the  plaintiff's 
view  of  this  case.  It  is  this  :  There  could  in  that  event 
be  no  unity  of  decision  even  in  our  own  Courts.  If  the 
certificate  of  ratification  can  be  inquired  into  by  the  Courts, 
then  the  trial  courts,  with  the  sarae  ma^tter  in  issue,  that  is, 
whether  an  Act  properly  certified  as  having  been  ratified 
had  duly  passed  its  several  readings,  might  and  could 
arrive  at  different  verdicts  and  judgments,  as  the  proof 
varied  in  each  trial.  To-day  a  statute  might  be  declared 
void  because  a  jury  had  determined  that  it  had  not  passed 
its  several  readings,  and  to-morrow  the  same  statute  in  a 
new  trial  with  additional  testimony,  or  in  a  different 
court,  might  be  declared  good  And  valid.  And,  again,  if 
ratification  be  not  conclusive,  how  are  the  stability  and 
integrity  of  our  statutory  laws  to  be  maintained  in  other 
States  and  abroad  if 

From  the  position  I  have  taken  in  this  concurring  opin- 
ion, it  is  not  necessary  for  me  to  discuss  the  other  allega- 
tions of 'the  complaint  that  the  signatures  of  the  presiding 
officers  were  procured  by  fraud.  If  the.  certificate  of  ratifi- 
cation cannot  be  impeached  in  a  court  of  law,  even  by  the 
journals  themselves  as  evidence,  it  is  certain  that  by  all  the 
rules  of  evidence  parol  proof  cannot  be  introduced  for  tliat 
purpose. 

In  conclusion  I  desire  to  enYphasize  that  the  Court  has 
not  made  a  decision  upon  a  mere  matter  of  fraud.  It  is  a 
question  of  jurisdiction — of  power  ;  whether  one  co-equal 
department  of  the  Government  can  invade  the  province  of 
another  and  question  or  dispute  the  solemn  act  of  the  latter 
attested  l)y  the  genuine  signatures  of  those  officers  who  are 
empowered  and  required  to  attest  and  certify  those  acts. 
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I  insist  that  the  decision  of  the  Court  in  this  case  upholds 
the  integrity  and  independence  of  one  of  the  co-equal 
departments  of  the  Government,  and  preserves  the  power 
and  jurisdiction  of  the  two  involved  in  this  suit.  It  is 
better  for  us,  and  will  be  better  for  posterity,  if  in  cases 
where  fraud  and  deceit  have  been  or  shall  be  practiced 
upon  the  presiding  officers  of  the  Senate  and  House,  by 
means  of  which  their  signatures  to  spurious  bills  have 
been  obtained,  for  the  legislature  to  be  convened  (if  an 
adjournment  w^as  had  before  discovery)  and  allowed  to  cor- 
rect such  errors  or  mistakes,  than  that  the  Court  should 
assume  a  jurisdiction  which  does  not  belong  to  it,  and 
thereby  begin  an  encroachment  upon  the  rights  of  the  leg- 
islative department,  to  end  possibly  injudicial  tyranny,  the 
basest  and  the  most  detestable  species  of  oppression. 

Avery,  J.  (dissenting):  The  plaintiff  alleges  on  behalf 
of  the  people  of  North  Carolina,  that  a  forged  paper,  pur- 
porting to  be  an  enrolled  bill,  that  had  passed  both  Houses 
of  the  General  Assembly,  was  placed  before  the  Presiding 
officers  of  the  Senate  and  House  of  Kepresentatives,  and 
that,  being  misled  by  fraudulent  misrepresentations,  they 
were  induced  to  attach  their  official  signatures  to  it  and  give 
it  the  force  and  eifect  of  a  law.  Upon  these  facts  the 
plaintiff,  as  a  citizen  and  in  the  name  of  the  people  of  the 
State,  prays  the  Court  to  declare  that  this  paper  which  by 
such  covinous  trickery  has  been  placed  upon  the  files  in  the 
office  of  the  Secretary  of  State,  is  not  a  part  of  the  statute 
law  and  to  restrain  that  officer  from  furnishing  it  for  pub- 
lication among  the  Acts  of  the  Legislature.  The  Judge 
who  presided  in  the  court  below  holds  that,  admitting  the 
paper  ratified  in  this  way  to  have  been  a  forgery,  the  Courts 
are  powerless  to  remedy  this  great  wrong  and  the  people 
can  have  no  relief  till  the  Legislature  shall  again  assemble. 
If  it  be  asked  how  this  admission  was  made,  I  answer  that 
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it  was  made  by  the  Judge  who  heard  the  case  below, 
when  he  held,  on  motion  of  defendant's  counsel,  that 
the  plaintiff  was  not  entitled  to  the  relief  demanded 
upon  the  face  of  the  complaint  unanswered,  or,  in  other 
words,  if  there  were  no  denial  by  answer  of  the  allegation 
that  the  enrollment  of  the  bill  was  procured  by  fraud 
and  the  signatures  made  by  mistake,  the  Court  had  no 
authority  to  remedy  the  wrong  done  to  the  public.  If 
authority  be  demanded  to  sustain  this  proposition  then 
I  refer  as  the  last  of  an  indefinite  line  of  decisions  sustain- 
ing this  familiar  doctrine  to  Bank  v.  Adrian^  decided 
at  this  Term,  in  which  the  present  Chief  Justice,  in  a 
very  elaborate  opinion  declared  that,  when  a  plaintiff 
insisted  that  the  answer  did  not  state  facts  sufficient  to 
constitute  a  defence,  just  as  the  defendant  contends  here 
that  the  complaint  fails  to  state  facts  constituting  a  cause 
of  action,  it  was  a  case  "in  which  one  party  alleged 
fraud  and  the  other  admitted  it." 

In  my  opinion,  to  admit  that  an  adroit  forger  can  fraud- 
ulently convert  his  own  handiwork  into  a  statute  which  the 
courts,  with  full  knowledge  of  its  character  must  enforce  as 
law,  is  to  confess  before  the  world  that  government  of  the 
people  and  by  the  people  is  an  egregious  failure.  I  am 
not  prepared  to  admit  that  Courts  of  Equity,  which  have 
dealt  death  blows  to  fraud  wherever  it  has  reared  its  hydra 
head,  for  hundreds  of  years,  must  desist  from  unearthing 
and  undoing  such  iniquity  be(!ause  the  perpetrator  attempts 
to  take  refuge  in  the  purlieus  of  the  temple  where  a  co- 
ordinate department  of  the  government  is  in  council.  The 
arm  of  the  law  is  not  so  shortened  that  it  cannot  right  such 
wrong  wherever  done.  No  precincts  are  too  sacred  to  be 
invaded  by  its^  process  when  such  an  end  is  in  view.  We 
cannot  forget  the  fact  that  this  is  a  case  of  the  first  impres- 
sion.    The  judicial  annals  of  the  States  of  this  TTnion  have 
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been  searched  in  vain  to  find  a  parallel  for  it  and  any  argu- 
ment founded  upon  the  authorities  cited  is  misleading  in 
that  it  assumes  an  analogy  where  none  exists. 

As  this  is  the  first  case  in  the  history  of  Anglo-Saxon 
civilization  where  a  forger  has  attempted  to  play  the  role 
of  law-maker,  it  seems  to  me  a  fitting  opportunity  to   vin- 
dicate the  truth  of  the  axiom  that  our  system  of  jurispru- 
dence aflTords  an  adequate  remedy  for  every  wrong  done  to 
a  citizen,  either  as  individual  or  as  a  representative  of  the 
public.     Courts  of  Equity  (says  a  leading  law-writer)  have 
been  confidently  resorted  to  in  order  to  sift  the  consciences 
of  men  and  trace  out  fraud,  so  that  titles  founded  upon  it 
might  be  declared   void.     When  the  plaintiflf  comes  into 
court  to  demand  this  probing  of  the  consciences  of  those 
who  know  the  history  of  this  admitted  fraud  and  forgery, 
counsel  for  the  defence  meet  him  with  the  objection  that 
the  clause  of  the  Constitution,  which  guarantees  the  inde- 
pendence of  three  co-ordinate  branches  of  the  State  govern- 
ment, is  an  insuperable  barrier  to  any  action  on  the  part  of 
the  Courts.     Section  8,  of  Article  I,  of  the  Constitution,  pro- 
vides that  "The  legislative,  executive  and  supreme  judicial 
powers  of  the  State  ought  to  be  forever  separate  and  dis- 
tinct."    Is  it  an  invasion  of  the  domain  of  either  of  the 
other    two  departments    to  draw  in   question  before   the 
courts  the  validity  of  an  instrument  only  attested  by  the 
chief  officers  of  either  of  them?     The  organic  law,  it  will 
be  observed,  couples  the  Executive  with   the  Legislative 
Department.     Where  a  private  citizen  of  North  Carolina 
records  an   entry  upon  the  entry-taker's  books,  containing 
a  specific  description  of  a  tract  of  land,   or   by  a  survey 
makes  an  indefinite  description  certain,  before  liis  neighbor 
makes  an  entry  of  the  same  land,  though  the  latter  may 
procure  an  older  grant  signed  by  the  Governor  of  the  State, 
the  Courts   in  the  exercise  of  their  equitable  jurisdicticm 
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have  never  hesitated,  upon  application  of  the  senior  enterer, 
to  declare  the  older  grant  issued  by  the  head  of  the  Execu- 
tive Department  null  and  void,  and  to  compel  the  junior 
enterer  to  convey  the  legal  title  to  him  who  has  the  better 
right,  because  with  notice  that  his  neighbor  had  expended 
his  money  for  an  entry  of  the  same  land  the  junior  enterer 
is  guilty  of  fraud  in  procuring  the  first  title  from  the 
State.  Johnston  v.  Shelton^  4  Ired.  Eq.,  85 ;  Harrh  v. 
Kwiiiy^  1  Dev.  &  Bat.,  374 ;  Citrrie  v.  Gibson^  4  Jones  Eq., 
25 ;  Munroe  v.  MeCormick^  6  Ired.  Eq.,  85  ;  Grayson  v. 
English^  115  N.  C,  358.  Though  grants  for  land  are 
signed  by  the  chief  officer  of  a  co-ordinate  branch  of 
the  government,  it  has  never  been  suggested  during  the 
eenturv  in  which  the  courts  have  been  setting:  aside  these 
solemn  ])atent8,  under  the  great  seal  of  State,  on  the  ground 
that  they  were  procured  by  fraud,  that  the  courts  were 
invading  the  independent  domain  of  the  Governor,  as  the 
head  of  the  Executive  Department. 

This  being  a  case  of  the  first  impression  here,  the 
issue  must  not  be  obscured  by  remote  analogies,  drawn 
from  precedents  not  in  point.  If  Sec'tion  8,  of  Arti- 
cle 1,  of  the  Constitution,  is  invoked  to  prevent  the 
investigation  demanded  by  the  people  through  that 
one  of  their  number,  whom  thev  have  chosen  as  their 
Executive  Chief,  it  will  be  seen  at  a  glance  by  layman  as 
well  as  lawyer  that  the  Constitution  affords  the  same  pro- 
tection to  the  independence  of  the  Executive  as  of  the  leg- 
islative and  judicial  departments.  If  it  is  an  impenetra- 
ble shield,  behind  which  fraud  mav  stalk  secure  and  mock 
with  ghoulish  glee  the  anger  of  an  injured  people,  when 
suit  is  brought  to  show  that  the  signatures  of  the  two  pre- 
siding officers  of  the  two  branches  of  the  Legislature  were 
i)rocured  bv  fraud  and  attached  bv  mistake  to  an  instru- 
ment  aff*ecting  the  rights  of  the  whole  body  of  the  people. 
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The  result  was,  that  wliile  the  legislature,  as  the  represent- 
atives of  the  popular  will,  is  still  clothed  with  the  residuary 
power,  or  that  which  is  not  expressly  granted  to  either  of 
tlje  other  departments  and  that  does  not  fall  within  the 
prohibitions  mentioned,  it  is  in  the  exercise  of  its  own  del- 
egated authority,  co-equal,  not  superior,  to  the  other  co- 
ordinate branches  acting  within  the  purview  of  their  powers. 
All  three  are  mere  agents  of  the  people,  acting  under  an 
express  power  of  attorney.  When  therefore  it  is  provided 
in  Section  16,  Art.  Ill,  of  the  Constitution,  that  "  All 
grants  and  commissions  shall  be  issued  in  the  name  and  by 
authority  of  the  State  of  North  Carolina,  sealed  with  the 
Great  Seal  of  the  State,  signed  hy  the  Governor  and  coun- 
tersigned by  the  Secretary  of  State  ",  and  in  Section  23, 
Art.  II,  that  ''AH  bills,  <fec.,  shall  be  signed  by  the  presid- 
ing oflScers  of  the  two  houses  ",  the  one  clause  is  hedged 
about  with  no  more  of  the  divinity  of  sovereignty  than  the 
other. 

Battle^  Judge^^9iy^  in  State  v.  Glen^l  Jones,  321,  "Our 
predecessors  were  the  iirst  of  any  Judges  in  any  State  in 
the  Union,  to  assume  and  exercise  the  jurisdiction  of  decid- 
ing that  a  legislative  enactment  was  forbidden  by  the  Con- 
stitution and  was  therefore  null  and  void.  See  Bayard  v. 
Singleton^  Martin's  (N.  C.)  Rep.,  48,  decided  in  November, 
1 789,  which  was  four  or  five  vears  anterior  to  the  earliest 
case  on  the  subject  referred  to  by  Chancellor  Kent*.  I  Kent's 
Com.,  450."  Since  that  early  day  this  Court  has  never  hes- 
itated to  assume  this  authority  to  pronounce  a  statute 
passed  by  the  legislature  with  all  of  the  forms  of  law,  null 
and  void  because  repugnant  to  the  Constitution.  Indeed 
at  this  Term  an  act  which  had  not  been  published  in  the 
laws,  but  which  was  regularly  passed  at  the  last  session  of 
the  legislature,  has  been  in  effect  declared  unconstitutional, 
because  the  right  of  exacting  more  than  six    per  cent,  as 
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interest  allowed  therein  was  held  to  fall  within  the  consti- 
tutional inhibition  against  granting  special  privileges. 

No  one  questions  the  right  of  this  Court  in  a  proper  case 
to  pronounce  an  Act,  which  is  admitted  to  embody  the  true 
sentiment  of  the  Legislature,  void  on  the  ground  that  it 
had  no  right  to  pass  it,  yet,  if  what  now  purports  to  be  the 
statute  before  us  had  provided  that  the  lawful  rate  of  inter- 
est in  this  State  should  be  three  per  cent,  a  month,  or 
thirty-six  per  annum,  and  its  passage  had  been  procured  by 
speculators  and  note-shavers,  it  would  nevertheless  be  con- 
tended, if  the  opinion  of  the  Court  is  founded  upon  the  cor- 
rect interpretation  of  the  organic  law,  that  the  people 
would  be  placed  in  the  dreadful  dilemma  of  groaning  under 
snch  a  burden,  until  another  General  Assembly  should 
meet,  or  of  a^ing  the  Governor  to  call  an  extraordinary 
session,  at  a  heavy  expense,  of  the  same  Legislature,  that 
according  to  the  admissions  in  the  pleadings  failed  at  its 
last  session  to  close  some  of  its  Clerk's  rooms  against 
forgery  and  fraud.  I  do  not  believe  that  the  law  properly 
interpreted  reduces  us  to  this  dire  extremity. 

There  would  be  a  prospect  of  a  much  more  economical 
and  satisfactory  settlement  of  this  controversy  by  the  trial 
before  a  jury  of  an  issue  of  fraud,  as  demanded  by  the 
plaintiff,  than  by  inviting  the  same  bodies  with  the  same 
lobbyists  lurking  around  them,  to  remedy  the  great  wrong 
that  the  public  have  suffered  through  some  agency  that  was, 
at  its  last  session,  able  to  reach  its  employees.  With  due 
deference  for  the  views  of  others,  I  am  of  opinion  that 
we  ought  on  this  question,  which  has  been  presented  to  us 
first  of  all  the  courts  of  America,  to  follow  the  example  of 
our  predecessors  more  than  a  century  ago,  and  assert  for 
the  courts  the  power  to  unravel  fraud,  even  if  the  tangled 
skein  should  take  u^  behind  the  solemn  act  of  ratification 
by  presiding  officers,  as  did  the  determination  of  the  early 
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judges  to  prevent  violations  of  the  sacred  instrument  which 
they  had  sworn  to  support. 

The  clear-cut  issue  of  law  raised  by  admitting  the  truth 
of  the  charge  of  fraud  must  not  be  obscured  by  discussing 
the  preceding  allegations  in  reference  to  a  bill,  in  the 
same  words,  the  legislative  history  of  which  is  traced 
till  it  is  found  tabled  in  the  House  and  turned  over 
to  the  State  Librarian,  who  is  the  custodian  of  bills,  which 
are  thus  strangled  in  the  earlier  stages  of  their  existence. 
These  allegations  are,  at  most,  but  an  attempt  to  negative 
the  idea  in  advance,  that  the  forged  paper  had  a  legislative 
history  leading  up  to  its  ratification,  which  the  defendant 
might  contend  could  not  be  contradicted.  It  does  not  seem 
to  me  bad  pleading  to  have  inserted  these  allegations,  when 
the  relief  demanded  was  a  perpetual  restraining  order 
against  the  defendant,  although  the  plaintiff'  relied  solely 
upon  the  ground  that  the  paper  presented  to  the  presiding 
officers  w-as  falsely  and  fraudulently  represented  to  them  to 
be  an  enrolled  bill  and  its  ratification  procured  in  that  way. 
Counsel  for  the  defendant  cannot  be  allowed  "to  blow  hot 
and  cold"  to  induce  the  Court,  on  motion,  to  hold  that  it 
cannot  hear  proof  of  the  allegation  of  fraud,  if  true,  and 
then  to  say  by  way  of  breaking  the  force  of  the  ruling 
invoked  that  they  could  disprove  the  charges  of  forgery  and 
fraud,  if  they  would.  The  fact  that  the  bill  was  enrolled 
without  authority  and  signed  by  mistake,  is  not,  for  the 
purposes  of  this  appeal,  denied  by  any  one.  That  it  is 
fraudulently  enrolled  and  presented  for  signature  is  alleged 
in  the  complaint,  and  His  Honor  holds  that  even  though  all 
this  is  true  the  Court  has  no  jurisdiction  to  hear  evidence 
to  show  its  truth. 

The  argument  deduced  from  supposed  future  inconven- 
ience is  alw-ays  the  most  specious  ariti  unsatisfactory  kind 
of  reasoning.     To  the  suggestion   that  possible  evils  may 
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ensue  from  sustaining  the  power  of  the  Courts  to  impeach 
the  validity  of  a  statute,  it  may  be  answered  that  the 
announcement  that  the  Constitution  is  a  shield  for  manu- 
facturers of  forged  law  will  indeed  open  a  Pandora's  box, 
out  of  which  will  issue  invitations  to  those  who  are  capable 
of  such  a  crime  to  throng  the  lobbies  of  our  legislative  halls 
and  make,  by  bribery,  forgery  and  other  fraudulent  prac- 
tices, the  laws  which  should  be  framed  to  afford  remedies 
for  the  grievances  and  protection  t  >  the  rights  of  the  peo- 
ple. 

A  free  government  like  ours  must  always  be  dependent 
for  its  stability  more  upon  the  virtue  and  integrity  than 
upon  the  intelligence  of  its  citizens.  As  well  might  we 
insist  that  the  statute,  which  allows  any  person  in  the  State 
to  make  affidavit  that  any  other  person  has,  as  he  is 
informed  and  believes,  committed  murder,  and  demand  a 
warrant  for  his  arrest,  should  be  repealed  because  it  opens 
a  way  for  the  arrest  of  every  innocent  man  in  the  State,  as 
that  to  permit  investigation  of  the  allegation  that  what 
purports  to  be  a  law  regularly  ratified  is  not  in  reality  an 
expression  of  the  will  of  the  people  through  their  represen- 
tatives, but  the  work  of  a  forger,  would  raise  a  doubt  as  to 
the  validity  of  every  statute  passed  by  the  legislature. 
Where  a  plaintiff  asks,  on  behalf  of  the  people,  an  order 
restraining  the  Secretary  of  State  from  publishing  a  ratified 
Act  on  file  in  his  oflSce  he  is  required  to  make  an  oath,  which 
if  made  falsely  and  without  probable  cause  subjects  him  to 
punishment  for  perjury.  It  is  not  to  be  supposed  that  such 
risks  will  be  taken  inconsiderately,  and,  if  the  perpetrators 
of  this  disgraceful  crime  could  be  impaled  before  the  world 
and  held  up  to  public  execration,  it  is  to  be  hoped  that 
another  century  of  our  history  would  glide  by  without  such 
a  flagrant  instance  of  corrupt  interference  with  legislation. 

I  understand  my  brethren  to  concede,  what  cannot  be 
116—17 
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denied,  that  not  one  of  these  cases  cited  to  sustain  the 
opinion  of  the  Court  is  exactly  in  point  here,  for  the  reason 
that  it  has  never  before  been  charged,  much  less  proved, 
that  the  ratification  of  a  forged  bill  was  fraudulently  pro- 
cured, when  it  had  not  in  fact  passed.  The  question  raised 
in  the  cases  relied  upon  by  the  majority  of  the  Court  to  sustain 
their  position,  was  whether  the  journals  of  the  two  legisla- 
tive  houses  could  be  used  to  show  that  an  enrolled  bill 
did  not  pass.  No  such  thing  is  proposed  by  the  plaintiff 
here.  In  the  complaint  he  says  that  a  paper  purporting  to 
be  an  act  of  the  legislature  was  fraudulently  enrolled  and 
signed  by  mistake,  and,  as  introductory  to  this  allegation, 
he  avers  in  substance  that  the  journals  not  only  do  not 
contradict  but  tend  to  confirm  it.  A  similar  bill  passed 
its  first  reading  in  the  House  of  Representatives,  was 
tabled  on  its  second  reading,  and  can  now  be  adduced 
in  evidence  from  the  office  of  the  lawful  custodian  of  such 
papers.  The  journal  of  the  Senate  fails  to  show  that  any 
such  bill  was  ever  before  that  body.  So  that  the  record  of 
the  one  body,  as  far  as  rt  goes,  tends  to  corroborate,  while 
there  is  no  recorded  history  of  any  such  bill  in  the  journals 
of  the  other  to  contradict  what  is  relied  upon  by  the  plain- 
tiff* as  the  basis  of  his  action,  the  fact  that  a  forged  paper, 
signed  by  the  presiding  officers  by  mistake,  is  now  being 
enforced  to  restrict  the  right  of  the  citizen,  in  the  interest 
of  the  procurers  of  this  monumental  fraud.  Looking  at 
the  case  from  the  standpoint  of  my  brethren,  it  appears 
from  a  brief  of  cases  involvin^jc  the  question  whether  the 
ratification  can  be  contradicted  by  the  journals,  which  will 
be  found  in  the  notes  on  pages  Of)l-667  of  Volume  143  of 
the  United  States  Reports,  that,  in  28  of  the  States,  the 
courts  have  held  that  it  is  competent  to  impeach  the  ratifi- 
cation by  the  journals  directly  ;  while  it  is  held  to  the  con- 
trarv  in  but  nine  States.     The  conceded  fact  that  in  some 
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of  those  States  there  are  constitutional  amendments  pro- 
viding that  the  ratification  may  be  contradicted  by  the 
journals  shows  conclusively  that  we  have  no  reason  to 
fear  the  threatened  ills  which  are  prophesied  as  probable 
results  of  going  behind  the  ratification  of  an  act  to  show 
that  it  did  not  pass  and  that  its  enrollment  was  procured 
by  fraud,  when  twenty-eight  States  still  aflford  good  gov- 
ernment to  their  citizens,  after  permitting  the  journals  to 
be  used  to  show,  not  fraud,  but  that  the  ratified  bill  did  not 
pass.  Indeed  it  is  worthy  of  special  notice  that  the  for- 
gery of  what  purports  to  be  an  enrolled  bill  has  been  first 
attempted  where  the  people  had  never  been  permitted  to 
go  behind  the  ratification  and  when  it  was  hoped  by  the 
perpetrators  of  the  fraud  that  their  covinous  work  would 
prove,  as  it  has  done,  eflfectual.  When  the  courts  of  more 
than  three-fourths  of  the  States  have  ventured  to  go  behind 
the  ratification  of  statutes  to  call  in  question  the  regularity 
of  the  successive  steps  preceding  the  signing  by  the  pre- 
siding oflScers,  it  seems  to  me  that  we  may  venture,  when 
the  first  attempt  is  made  to  impeach  for  fraud  instead  of 

« 

irregularity,  to  look  for  an  analogy  to  govern  us  rather  to 
the  views  of  the  twenty-eight  than  to  the  opinions  of  the 
nine  Courts. 

The  position  of  the  Court,  in  my  opinion,  finds  no  sup- 
port in  the  case  of  Broadnax  v.  Grooia^  64  N.  C,  244, 
where  Chief  Justice  Pearson,  speaking  for  the  Court,  holds 
that  '*The  ratification  certified  by  the  Lieutenant-Governor 
and  the  Speaker  of  the  House  of  Representatives  makes  it 
a  matter  of  record,  which  cannot  be  impeached  before  the 
courts  in  a  collateral  way^  But  the  plaintiff  is  making 
not  a  collateral,  but  a  direct  attack,  and  the  Court  in  that 
opinion  concedes  that  even  a  record  can  be  successfully 
avoided  and  reversed,  where  it  is  directly  attacked  for 
fraud   or   irregularity.     It   is   true   that  where   there  is  a 


260  IN  THE  SUPREME  COURT.  [116 


Carr  v.  Cokk. 


want  of  jurisdiction  apparent  upon  the  face  of  a  record,  it 
may  be  impeached  without  any  direct  proceeding,  just  ag> 
the  validity  of  ratified  statute  may  be  questioned  for 
repugnance  to  the  Constitution.  Springer  v.  Shavender^ 
decided  at  tliis  Term.  If  the  Constitution  does  not  forbid, 
why  should  public  policy  prohibit  a  citizen  on  behalf  of 
the  whole  people  from  impeaching  a  statute  for  fraud, 
when  for  his  own  protection  he  may  attack  a  judgment 
regular  upon  its  face  i  It  was  said  obiter  in  Scarhorough 
V.  Rohinson^  81  N.  C,  409,  that  the  journals  could  not  be 
introduced  to  attack  the  existence  and  validity  of  a  statute 
regularly  filed  among  the  records  in  the  office  of  the  Secre- 
tary of  State.  If  that  doctrine  is  conceded  to  have  the 
force  of  law,  it  in  no  wise  aflfects  a  case  where  the  plaintift* 
relies  upon  proving  that  the  enrollment  of  the  bill  was 
procured  by  fraud,  and  where,  if  the  defendant  resorts  to 
the  journals  to  disprove  it,  he  finds  that  they  tend  rather 
to  corroborate  than  to  contradict  the  allegation.  The 
opinicm  of  the  majority  of  the  ("ourt,  in  the  case  of  Cook 
V.  MeareH^  decided  at  this  Term,  intimates  very  broadly 
that  the  opinion  in  Scarborough  v.  Mobinsfyn  ought  to  be 
overruled  upon  the  point  really  involved,  because  it  con- 
ceded to  the  presiding  officers,  if  corrupt  or  unmindful  of 
their  duty,  the  power  by  refusing  to  sign  to  in  reality 
veto  bills  regularly  passed  by  the  Representatives  of  the 
people.  Should  we,  then,  standing  in  a  position  to  make  a 
precedent  for  the  courts  of  America,  hesitate  to  declare 
invalid  an  act  which,  we  must  assume,  both  of  these 
officials  would  declare  to  have  been  done  bv  mistake  on 
their  part,  and  to  have  been  procured  by  fraud  on  the  part 
of  others  i 

I  deeply  regret  that  the  majority  of  the  Court  have 
deemed  it  their  duty  to  hold  that  the  Courts  have  no  power 
to  investigate  and  remedy  the  great  wrong  which  has  been 
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done  to  the  public.  I  regret  it  because  it  gives  immunity 
to  the  wrong-doers  in  this  case,  and,  in  my  judgment, 
encouragement  to  others  to  attempt  like  frauds  in  the 
future. 

Clark,  J.  (dissenting) :  A  demurrer  ore  temia  was 
entered  and  the  action  dismissed  because  a  cause  of  action 
was  not  stated.  For  the  purposes  of  this  proceeding,  there- 
fore, the  allegations  of  the  complaint  are  admitted  to  be 
true.  It  is  thereby  admitted  that  a  bill  was  introduced 
into  the  lower  House  of  the  General  Assembly ;  that  this 
bill  on  its  second  reading  was  voted  down  by  the  Repre- 
sentatives of  the  people ;  that  the  Journal  also  shows  that 
fact,  and  the  bill  itself  was  stamped  "tabled"  and  placed  in 
the  package  of  "tabled"  bills,  where  it  still  remains.  It  is 
further  admitted  that  the  bill  was  not  introduced  in  the 
Senate  at  all  but,  that  notwithstanding  the  bill  was  defeated 
in  one  House?  and  never  presented  for  consideration  in  the 
other,  a  fraudulent  copy  of  a  bill  of  similar  tenor  was  pro- 
cured to  be  made  by  a  sub-copyist  of  the  enrolling  clerk, 
and  by  mistake  on  the  part  of  the  two  speakers,  who  were 
made  to  believe  that  it  was  a  bill  which  had  been  duly  read 
three  times  in  each  House,  it  was  signed  by  them.  The 
purport  of  the  bill  is  to  prohibit  debtors  from  preferring 
any  creditor  in  making  assignments. 

The  plaintiflF  alleges  that  as  a  tax-payer  he  has  a  right  to 
be  protected  from  paying  the  expenses  of  printing  the 
fraudulent  bill  and  distributing  it  among  the  laws  of  the 
State;  that  as  a  citizen  he  has  a  right  to  be  excused  from 
including  it  among  the  laws  which  as  a  voter  he  has  sworn 
to  support,  and  that  as  a  creditor  the  right  he  has  had  by 
our  laws,  time  out  of  time,  to  have  his  debtors  prefer  him, 
should  they  see  fit,  should  not  be  taken  away  from  him 
against  the  will  of  the  people,  as  expressed  by  their  repre- 
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sentatives  in  this  legislature,  as  likewise  in  many  previous 
ones. 

The  Constitution  under  which  we  live,  and  which  everv 
officer  of  the  State,  from  the  highest  to  the  least,  and  every 
registered  voter  has  sworn  to  support,  provides  that  "All 
bills  shall  be  read  three  times  in  each  House  before  they 
pass  into  laws,^^  It  is  admitted  here  that  this  pretended 
law  has  not  been  read  three  times  in  each  House.  It  is 
admitted  that  it  has  not  been  read  three  times  in  either 
House.  It  is  admitted  that  it  was  read  in  only  one  House, 
and  in  that  the  people,  through  their  representatives, 
defeated  it  and  refused  to  let  it  pass.  It  is  admitted  that 
subsequently  the  Speakers  were  imposed  upon  and  erro- 
neously certified  that  the  bill  had  passed  three  readings  in 
each  House. 

It  is  contended,  however,  that  we  cannot  go  behind  the 
signatures  of  the  Speakers.  But  the  signatures  of  the 
Speakers,  procured  by  fraud,  are  not  their  signatures. 
Fraud  vitiates  them  as  it  vitiates  everything  it  touches. 
It  is  urged,  however,  that  it  is  dangerous  to  open  up  the  Acts 
of  the  Legislature  to  be  set  aside  for  fraud,  and  that  this 
would  unsettle  the  laws.  The  fraud  alleged  is  not  in  pro- 
curing the  passage  of  an  Act,  but  in  procuring  an  untrue 
certificate  that  it  has  been  passed.  If  the  alleged  statute 
is  not  the  will  of  the  people,  expressed  in  a  constitutional 
way  by  three  readings  in  each  house  of  the  General  Assem- 
bly, there  is  no  power  to  make  it  a  law,  and  no  considera- 
tion of  danger  should  prevent  a  declaration  that  the  laws 
heretofore  made  by  the  people,  in  the  constitutional  mode, 
cannot  be  repealed,  revoked  and  set  aside  in  this  mode.  If 
there  could  be  any  danger  in  refusing  to  admit  as  a  law  a 
bill,  which,  without  having  been  passed,  is  untruly  certified 
as  having  been  passed,  it  is  to  be  remembered  that  among 
a  free  ])eople,  no  other  danger  is  comparable  to  that  of 
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substituting  in  the  enactment  of  laws  for  the  will  of  the 
people  the  power  of  money  in  securing,  by  shifty  devices, 
a  false  certificate  of  the  passage  of  an  Act,  and  a  holding 
by  the  Courts  that  such  villiany  is  conclusive  and  above  the 
power  of  the  people  to  correct  through  their  courts. 
Deeds  signed,  sealed  and  delivered  bind  the  parties,  but  it 
has  never  been  considered  that  land  titles  would  be  unset- 
tled if  deeds  procured  by  fraud  w^ere  set  aside.  This  rather 
tends  to  avoid  land  troubles.  So,  rejecting  from  the  stat- 
ute book  a  surreptitious  bill  which  admittedly  was  not 
enacted  by  the  votes  of  the  people's  representatives  is  not 
to  unsettle  the  laws,  but  to  establish  them  "broad-based 
upon  the  people's  will."  If  a  judgment  of  this  or  any 
other  Court  under  seal  should  be  procured  by  mistake  or 
fraud,  it  can  be  set  aside. 

It  is  urged,  however,  that  this  touches  a  co-ordinate' 
department  of  the  government.  But  the  Judiciary  is  the 
only  body  authorized  to  investigate  and  ascertain  whether 
it  is  the  act  of  the  General  Assembly,  or  a  measure  which, 
rejected  by  the  body,  has  nevertheless  been  fraudulently 
palmed  off  on  the  Speakers  and  their  signatures  thereto 
procured  by  fraud  practiced  on  them.  The  Executive  is 
also  a  co-ordinate  department.  It  is  matter  of  history  that 
towards  the  close  of  the  last  century  certain  land  warrants 
were  fraudulently  issued  by  the  Secretary  of  State,  the  broad 
seal  of  the  State  was  affixed,  and  the  Governor  being  misled 
honestly  affixed  his  signature  (as  the  Speakers  did  heie),  but 
the  Court  went  behind  the  Great  Seal,  behind  the  admittedly 
genuine  signature  of  the  Governor,  set  the  fraudulent  land 
warrants  aside,  and  jailed  the  agent  of  the  fraud,  and  the 
next  Legislature  changed  the  name  of  the  county  (Glasgow) 
which  had  been  named  in  honor  of  the  dishonest  Secretary 
of  State. 

The  Supreme  Court  of  this  State  had  its  origin  in  the 
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organization  by  law  of  a  temporary  tribunal  created  to 
investigate  and  set  aside  this  fraud  perpetrated  on  the 
Executive  Department,  and  indeed  by  one  of  its  heads  and 
to  punish  its  perpetrators.  State  v.  Glasgow^  Conference 
Rep.,  38  (1  N.  C.)  It  would  be  singular  if  after  the  lapse 
of  nearly  a  century  the  developed  Court,  with  larger  pow- 
ers and  chosen  by  the  people,  should  be  powerless  to  set 
aside  and  annul  a  greater  fraud  upon  popular  rights 
perpetrated  by  simulating  the  people's  imprimatur  in  pass- 
ing off,  as  a  law  of  the  State,  a  bill  which  their  Represen- 
tatives rejected,  and  which  some  corrupt  hireling  of 
interested  parties  procured  to  be  falsely  certified  as  an  Act 
of  the  General  Assembly  by  the  officers  of  that  bodv,  who 
were  deceived,  in  the  rush  and  hurry  of  the  closing  hours 
of  the  session,  into  believing  it  was  a  genuine  bill.  Fail- 
ing for  many  sessions  to  procure  the  "passage  of  the  act 
from  the  popular  assembly,  the  interested  parties  fraudu- 
lently procured  this  bill  to  be  certified  as  having  been 
passed.  To  give  it  currency  as  law  is  to  pass  off  "the 
buzzard  in  the  eagle's  nest"  as  the  imperial  eagle  itself. 
We  acknowledge  as  laws  only  the  legal  expression  of  the 
people's  will.  This  bill  is  not  the  people's  will.  It  is 
what  their  Representatives  have  declared  by  a  vote  was 
not  their  will.  It  is  not  such  as  this  that  the  men  of 
Korth  Carolina  have  sworn  to  support  as  "laws."  It  is 
such  as  this  wliich  we  have  sworn  not  to  support  as  laws, 
by  our  oath  to  a  Constitution  which  says  nothing  shall  be 
a  law  till  it  has  been  adopted  by  having  received  the  asseut 
of  our  Representatives  on  three  several  occasions  in  each 
House  of  tlie  General  Assembly.  This  has  not  onlv  not 
received  such  assent,  but  has  received  their  refusal. 

The  power  to  construe  a  law  necessarily  carries  with  it 
the  power  to  investigate  whether  a  pretended  law  is  really 
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a  law  duly  enacted  or  a  fraudulent  simulation  which  in 
fact  was  never  enacted  into  law. 

In  the  presence  of  so  vital  and  so  plain  a  principle,  pre- 
cedents are  not  needed,  but  we  have  them.  The  Constitu- 
tion provides  that,  before  becoming  laws,  bills  shall  be  read 
three  times  in  each  House  a7id  shall  be  signed  by  the 
Speakers.  In  Scarborough  v.  Rohinson^  81  N.  C,  409,  it 
was  held  that  if  the  latter  requirement  was  lacking,  the 
bill  was  not  a  law,  even  though  it  had  the  other  and  far 
more  important  requirement  of  having  been  passed  three 
times  in  each  House.  A  fortiori^  if  the  bill  has  not  received 
the  assent  of  the  three  constitutional  readings,  it  cannot  be 
the  will  of  the  General  Assembly.  To  hold  otherwise  would 
be  to  sacrifice  form  to  substance,  and  to  say  that  the  certifi- 
<*ate  of  the  Speaker  is  sufficient  without  a  vote  of  the  General 
As^sembly,  and  (as  in  this  case)  in  spite  of  an  adverse  vote 
of  that  body.  Again,  the  Constitution  requires  that  th.e 
style  of  an  Act  shall  be,  "  The  General  Assembly  of  North 
Carolina  do  enact."  In  State  v.  PatterHon,  98  N.  C,  660, 
it  was  held  that  although  the  Speakers  had  signed  and 
certified  a  bill  as  ratified,  yet,  if  this  formula  was  omitted 
therefrom,  it  was  a  nullity,  because  the  Constitution 
required  it. 

But  we  are  in  the  presence  of  a  greater  and  more 
important  constitutional  requirement  than  the  formula 
which  begins  an  act,  or  the  certificate  of  the  speakers. 
These  are  matters  of  form  and  essential  only  because 
required  by  the  Constitution.  We  are  now^  face  to  face 
with  the  constitutional  requirement  that  the  bill  shall  three 
times  receive  the  assent  of  each  House  "before  it  shall 
become  a  law,"  and  the  principle,  greater  than  the  Consti- 
tution itself,  that  the  law-making  power  resides  in  the  sov- 
ereign people  to  be  exercised  by  their  representatives,  and 
that  nothing  shall  be  law  \inless  voted  by  them,   and  espe- 
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cially  nothing  shall  be  law  which  (as  in  this  case)  has  been 
refused  by  their  vote.  Even  the  common  law  itself  is  law 
in  this  State  only  by  virtue  of  an  enactment  of  the  General 
Assembly. 

In  other  States,  questions  have  come  up  as  to  the  power 
to  go  behind  the  certificate  of  ratification  signed  by  the 
Speakers,  in  cases  of  mere  irregularities,  and  it  has  been 
held  in  twenty-eight  States  that  this  can  be  done,  as  this 
Court  has  already  held  in  State  v.  Patterson,  supra.  In 
nine  States  only,  it  has  been  held  that  the  certificate  of  rati- 
fication is  conclusive  against  irregularities.  These  cases 
need  not  be  here  recited  and  reviewed.  They  are  easily 
accessible  in  the  23  Am.  &  Eng.  Enc,  196  et  seq.  But  in 
none  of  these  cases  have  we  the  bold  and  glaring  and 
admitted  fraud  upon  popular  sovereignty,  which  is  here 
presented. 

.  The  requirement  that  thirty  days  notice  must  be  given 
of  a  private  law  is  a  condition  precedent  which  the  legisla- 
ture passes  upon,  but  a  constitutional  provision  that  the 
bill  must  be  7*ead  three  times  in  each  House  before  it  passes 
into  law  goes  into  the  essential  matter  which  a  court  must 
determine  in  passing  upon  the  question  whether  a  printed 
piece  of  paper  laid  before  it  is  a  legislative  enactment. 
The  certificate  of  the  speaker  is  certainly  prima  facie  and 
very  strong  presumption  that  it  is,  but  whe^i  the  very  matter 
at  issue  is  the  allegation  that  the  certificate  of  the  Speaker 
was  procured  by  fraud  (and  this  is  admitted  l)y  the  demur- 
rer), then  it  is  begging  the  question  to  say  that  such  piece 
of  paper  is  conclusively  the  law  of  the  land  without  the 
vote,  nay,  against  the  votes,  of  the  law-making  power.  It 
is  also  begging  the  qucstiofi  to  say  that  the  legislature  cer- 
tifies to  us,  over  the  signatures  of  their  two  principal  offi- 
cers, that  this  act  was  passed.  The  very  issue  is,  did  the 
two  officers  so  certify,  or  were  tlieir  signatures    procured 
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by  fraud.  If  so,  it  is  in  law  not  their  signatures  and  this 
is  admitted  by  the  demurrer  which  admits  the  allegations 
that  in  truth  the  bill  did  not  pass,  but  was  defeated,  and 
that  the  certificate  of  the  presiding  officers  is  false  and  was 
procured  by  fraud  practiced  on  them,  an  allegation  which 
those  officers  in  justice  to  themselves  should  have  been  per- 
mitted to  prove  by  their  own  testimony  in  court. 

The  people  are  the  source  of  all  power,  but  if  there  is 
fraud  in  certifying  untruly  to  the  declaration  of  their  will 
at  the  ballot  box  the  courts  can  and  will  right  the  wrong 
and  declare  the  true  result.  Whence  comes  it  that  the 
legislative  department  is  so  superior,  or  so  inferior,  that 
a  certificate,  fraudulently  procured,  which  falsely  cer- 
tifies that  it  has  passed  a  bill,  can  not  be  set  aside  on  proof 
that,  in  truth,  the  opposite  result  was  declared.  The  Courts 
have  the  same  power  to  investigate  in  one  case  as  in  the 
other. 

It  is  not  the  declaration  of  the  result  of  a  vote  by  the 
legislature  itself  which  is  in  question,  for  that  would  be 
conclusive,  but  the  false  certificate  that  it  had  so  declared, 
when  it  is  admitted  that  the  legislature  declared  just  the 
opposite  by  tabling  the  bill. 

In  this  proceeding,  if  the  jury  found  that  the  certificate 
was  false  and  was  fraudulently  procured,  the  judgment 
would  be  to  strike  the  fraudulent  bill  out  of  the  files  and 
out  of  the  printed  laws  and  to  declare  it,  what  it  is,  a  nul- 
lity, as  to  all  the  world.  This  being  ap  equitable  jurisdic- 
tion the  action  can  only  be  maintained  in  the  Superior 
Court  and  one  action  is  conclusive.  It  is  not  open  to  the 
objection  that  such  proceedings  might,  if  allowed,  be 
brought  before  a  justice  of  the  peace,  nor  that  there  might 
be  difierent  verdicts  before  different  juries.  That  might  be 
urged  against  a  proceeding  as  in  Wyatt  v.  M^f^g  Co,^  at 
this  Term,  where  the  in¥alidity  of  an  act  is  attempted  to 
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he  set  up,  collaterally  as  it  were,  in  litigution  between  par- 
ties. But  it  cannot  apply  where  the  proceeding  is  brought 
against  the  Secretary  of  State  directly  to  have  the  act, 
which  is  fraudulently  procured  to  be  certified,  struck  out 
of  the  files  of  enrolled  bills  in  his  oflice  and  declared  a 
nullity.  In  CooJe  v.  MeareSy  at  this  Term,  Furches,  J., 
speaking  for  the  Court,  animadverted  upon  the  holding  in 
Scarhorouffh  v.  Hohinson  that  the  signatures  of  the  speak- 
ers were  essential  to  the  validity  of  an  act  on  the  ground 
that  this  is  to  give  them  an  unrevisable  veto  power.  For 
a  stronger  reason,  then,  to  give  to  their  signatures  the  eifect 
of  law,  witliout,  or  contrary  to,  the  vote  of  the  legislature 
is  to  give  them  far  more  than  an  unrevisable  negative  power 
of  veto.  It  gives  them  the  unrevisable  positive  legislative 
power.  In  this  case,  there  is  even  more,  for  this  vast  power, 
without  revision  bv  anv  authoritv,  is  vested  in  their  si^jna- 
tures  when  procured  by  fraud  if  the  courts  cannot  reject  a 
pretended  act,  even  when  it  is  offered  to  be  proved  by  the 
verdict  of  a  jury  that  such  act  did  not  pass  the  legislature 
and  was  not  intentionally  signed  by  the  speakers  and  the 
speakers  are  not  allowed  to  testify  that  their  signatures 
were  procured  by  fraud. 

The  Constitution  does  not  require  that  the  presiding  ofli- 
cers  shall  sign  bills  in  the  presence  of  the  Houses  or  with 
their  assent,  and  neither  the  certificate  itself  nor  the  com- 
plaint indicates  that  this  was  done.  It  may  be  the  usual 
practice,  but  it  is  nj)t  required,  nor  does  it  appear  to  have 
been  done ;  hence,  there  is  no  presumption  that  it  was 
done,  upon  which  an  argument  can  be  based.  The  signing 
has  no  law  making  power  in  itself,  but  is  a  mere  certifica- 
tion of  what  the  law-making  body  has  decided,  and  like  all 
certificates  may  be  impeached  for  fraud  or  mistake; 
otherwise,  the  certificate  is  more  powerful  than  the  author- 
ity doing  the  act  which  is  certified. 
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If  we  could  conceive  that  the  two  presiding  officers  of 
any  legislature  should  purposely  certify  that  a  bill  has 
passed,  which  had  in  fact  been  defeated,  this  could  not 
nullify  the  action  of  the  two  Houses.  If  it  could,  then, 
they  and  not  the  General  Assembly,  are  the  law-making 
power.  Certainly,  for  a  stronger  reason,  when  the  signa- 
tures of  the  presiding  officers  are  procured  by  a  trick  and 
frand  practiced  on  them,  there  can  not  be  such  virtue 
therein  as  to  make  a  law  against  the  vote  of  the  body. 

The  case  most  strongly  relied  on  bv  the  defendant  is 
Field  V.  Clark,  143  U.  S.,  295,  but  in  that  case  it  was 
admitted  that  the  Act  had  passed  both  Houses  and  had  been 
approved  by  the  President,  and  the  point  decided  by  the 
Court  was  that  the  Act  would  not  be  vitiated  because  a 
Section,  which  was  in  it  when  passed  by  the  Houses,  was 
omitted  in  the  enrolled  Act  on  file.  It  must  be  noted  also 
that  the  United  States  Constitution  does  not  contain  the 
essential  provision  which  is  in  our  Constitution  that  "Each 
bill  must  be  read  three  times  in  each  House  before  it 
becomes  a  law,"  and  that  in  addition  to  the  signatures  of 
the  Speakers  there  is  the  further  safe-guard  that  the  bill  is 
subject  to  the  supervision  and  approval  of  the  President, 
which  the  bill  there  in  question  had.  Notwithstanding  these 
vital  differences  in  the  two  Constitutions  and  the  remote 
bearing  the  actual  point  there  decided  has  upon  this  case, 
the  court  nevertheless  takes  occasion  to  say  (Harlan,  J.)  in 
that  very-  opinion :  "  A  bill  signed  by  the  Speaker  of  the 
House  of  Representatives  and  by  the  President  of  the  Sen- 
ate, presented  to  and  approved  by  the  President  of  the 
United  States,  and  delivered  by  the  latter  to  the  Secretary 
of  State  as  an  Act  passed  by  Congress,  does  not  become  a 
law  of  the  United  States  if'  it  had  not  in  fact  heen  pafised 
hy  Congress.  In  view^  of  the  express  requirements  of  the 
Constitution  the  correctness  of  this  general  principle  can- 
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not  be  doubted."  An  enunciation  more  exactly  in  point 
in  its  application  to  the  controversy  before  us  cannot  be 
found. 

Here,  the  bill  was  not  voted  in  either  House,  but  was 
expressly  negatived  by  a  vote,  and  this  fact  appears  by  the 
Journals  (which  are  required  by  the  Constitution  to  be 
kept)  and  is  also  admittedly  beyond  controversy.  The 
certificate  of  ratification  was  not  purposely  and  knowingly 
appended  by  the  Speakers.  They  never  knowingly  intended 
to  certify  that  this  bill  had  been  read  three  times  in  each 
House.  Their  signatures  were  inadvertently  appended  and 
^vere  procured  by  a  gross  fraud.  They,  in  law,  are  not 
their  signatures.  This  is  not  the  "signing"  which  the  Con- 
stitution requires  to  bills  which  have,  three  times  before 
such  signing,  been  read  with  the  approval  of  each  House. 

The  conflicting  decisions  from  other  States  as  to  whether 
the  signatures  of  the  Speakers  can  be  contradicted  by  the 
journals  have  no  application  to  this  case  where  the  allega- 
tion is  of  fraud  in  procuring  their  signatures. 

The  facts  of  this  great  fraud  are  admitted  for  the  pur- 
pose of  this  appeal,  for,  though  the  complaint  makes  these 
allegations,  the  action  is  dismissed  "because  a  cause  of 
action  is  not  stated."  It  must  be  lawful  to  allege  and  to  prove 
such  fraud  if  "government  by  the  people  and  for  the  peo- 
ple" is  to  continue.  Otherwise,  government  by  fraud  has 
begun,  the  sure  and  unfailing  sign  in  all  history  that  the 
end  of  representative  government  is  at  hand.  The  judg- 
ment below  should  be  reversed. 
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L.  R.  WYATT  et  al  v.   WHEELER  &  WILSON  MANUFAC- 
TURING COMPANY  et  al. 

Statutes — Enactment — Ratification — Signatures  of  Presi- 
ding Officers  Fraudulently  Procured  &r  Affixed  hy 

Mistake, 

(For  Syllabas  see  Carr  v.  Co/ce,  ante.) 

On  the  14th  of  March,  A.  D.  1895,  the  plaintiff  L.  R. 
Wyatt,  executed  to  the  plaintiffs  Job  P.  Wyatt  and  J. 
K.  Holding,  the  deed  of  assignment  attached  to  the  com- 
plaint conveying  the  large  real  and  personal  estate  embraced 
therein  and  making  preference  of  certain  creditors  named 
therein. 

Thereupon  sundry  creditors  alleging  said  deed  to  be  void 
under  the  "Act  to  Regulate  Assignments  and  Other  Like 
Conveyances  in  North  Carolina,"  pur])orting  to  have  been 
passed  by  the  last  General  Assembly  of  this  State  and  to 
have  been  ratified  on  the  13th  day  of  March,  1895,  obtained 
judgments  against  the  said  L.  R.  Wyatt  in  Wake  Superior 
Court,  and  placed  executions  thereon  in  the  hands  of  the 
Sheriff  of  Wake  county,  who  levied  the  same  upon  the 
tangible  property  embraced  in  said  deed  of  assignment  and 
was  proceeding  to  sell  the  same,  when  the  said  trustor  and 
tru&tees  in  behalf  of  themselves  and  all  the  creditors  of  the 
said  L.  R.  W^yatt  who  should  come  in  and  make  themselves 
parties  plaintiff  and  contribute  to  the  costs  and  expense  of 
this  action  instituted  this  action  against  the  said  judgment 
creditors,  asking  for  an  injunction  against  said  sale  and 
such  other  relief  as  they  might  be  entitled  to.  An  order 
was  made  requiring  the  defendants  to  show  cause  before 
His  Honor  Judge  Starbuck,  holding  the  April  Term  of  the 
Superior  Court  of  Wake  County,  why  the  injunction  should 
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not  be  granted  and  that  the  defendants  be  restrained  in  the 
meanwhile. 

The  cause  coming  on  to  be  heard  at  said  term  and  hav- 
ing been  fully  argued,  His  Honor  rendered  the  judgment 
dismissing  this  action  and  vacating  the  injunction.  The 
plaintiffs  excepted  to  said  judgment  in  that — 

1st.  It  adjudged  that  the  validity  of  the  act  in  question 
could  not  be  impeached  by  evidence  of  non  compliance 
with  the  parliamentary  requisites  and  forms  of  enactment. 

2d.  That  the  Court  had  no  jurisdiction  to  hear  such 
impeaching  evidence. 

3d.  It  adjudged  that  the  action  be  dismissed  for  want  of 
jurisdiction. 

4th.  That  the  plaintiifs  and  their  sureties  pay  the  costs 
of  the  action. 

5th.  That  the  injunction  be  dissolved. 

Plaintiff  appealed. 

Messrs,  Strong  <&  Stro7ig  and  J,  N.  Holding^  for  plain- 
tiffs (appellants). 

Messrs  Argo  cfe  Snow^  for  defendants. 

Faircloth,  C.  J.:  For  the  reasons  assigned  in  Carr  v. 
Coke^  at  this  Term,  the  judgment  of  the  court  below  is  sus- 
tained. Affirmed. 

Clark,  J.  (dissenting) :  This  case  resembles  much  that 
of  Carr  v.  Coke^  at  this  Term,  an  investigation  of  the  same 
fraud  being  asked,  and  it  is  unnecessary  to  repeat  the 
reasons  given  in  the  dissenting  opinions  filed  in  that  case. 
In  this  case  the  plaintiffs  claim  under  an  assignment  exe- 
cuted in  accordance  with  the  laws  heretofore  in  force  in  this 
State,  which  in  this  respect  legislature  after  legislature, 
including  the  present  one,  has  declined  to  alter.  The  plain- 
tiffs contend  that  such  assignment  is  valid,  and  that  their 
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rights  are  not  affected  by  the  pretended  "  assignment  law  " 
which  after  being  defeated  on  its  passage  in  the  present 
General  Assembly  was  surreptitiously  and  fraudulently 
procured  to  be  signed  by  a  deception  practiced  on  the 
Speakers.  The  action  was  dismissed  below  on  the  ground 
that,  taking  the  allegations  to  be  true — and  indeed  they 
were  not  seriously  controverted  on  the  argument — the  Court 
had  no  jurisdiction  to  right  this  great  wrong  and  fraud. 

Without  passing  upon  the  doubtful  question  whether  the 
validity  of  the  statute  can  be  properly  questioned  in  the 
somewhat  collateral  way  in  which  it  is  presented  in  this 
case,  I  cannot  concur  in  the  reasons  given  for  the  decision 
by  the  Court.     It  would  seem  that  certainly  the  Speakers 

of  the   two   Houses  should   have  been   allowed   to  testify 

• 

that  this  fraud  had  been  practiced  on  them  and  that  their 
signatures  had  not  been  knowingly  and  intentionally  placed 
to  a  bill  which  they  knew  had  not  been  passed,  but  which  had 
been  defeated.  This  was  due  to  them,  to  the  legislature  and 
to  the  people.  The  people  are  entitled,  as  a  sacred  and  invi- 
olable right,  to  be  governed  by  no  laws  save  those  enacted 
by  their  representatives  duly  and  legally  assembled.  The 
act  of  a  corrupt  and  hired  villian,  whose  proper  place  is  in 
the  penitentiary,  should  by  no  process  of  reasoning  or 
refinement  of  logic  be  imposed  on  the  people,  in  express 
contradiction  to  a  vote  of  their  General  Assembly.  The 
power  of  consolidated  wealth,  acting  through  the  channel 
of  a-  purchased  and  hireling  lobby,  is  a  growing  evil  in  all 
American  legislation.  The  solemn  and  unmistakable  issue 
in  this  case,  brushing  aside  all  technicalities,  is  simply 
this:  Shall  the  law  be  what  the  Representatives  of  the 
people  declare  it  shall  be,  or  shall  the  will  of  powerful  and 
menacing  combinations  of  capital,  acting  through  the  lob- 
byists, with  which  they  everywhere  assail  legislative  action, 

override  and  be  substituted  for  the  popular  will  ?     To  a 
116—18 
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fearful  extent  this  has  been  the  result  in  Congress  and  in 
many  State  legislatures,  but  by  more  devious  methods. 
This  is  the  first  instance  in  which  one  of  these  combina- 
tions, failing  to  secure  its  end  by  infiuencing  legislation  in 
the  usual  mode,  has  boldly  and  cynically  defied  the  action 
of  the  General  Assembly  and  set  aside  its  negative  vote 
by  fraudulently  substituting  the  defeated  bill  as  a  genuine 
one,  and  procuring  the  unintentional  signatures  of  the 
Speakers.  For  the  first  time  in  American  history  accumu- 
lated capital  and  its  hirelings  have  dared  to  take  so  bold  a 
step. 

We  are  asked  to  say  that  such  action  is  beyond  the  power 
of  the  Courts.  The  plaintiflB  have  no  power  to  call  the 
Legislature  together,  and  they  may  be  unable  to  satisfy  the 
Governor  that  their  wrongs,  great  as  they  are,  are  sufiicient 
to  tax  the  public  with  the  expensive  precedent  of  re-sura- 
moning  the  legislature  whenever  the  fraud  of  a  lobbyist  is 
discovered.  There  is  an  easy,  a  cheap  and  speedy  rem- 
edy ^y  setting  aside  the  signatures,  as  fraudulent,  upon 
the  testimony  of  the  Speakers  to  that  effect  and  the  ver- 
dict of  a  jury.  Upon  the  verdict  of  a  jury,  every  man 
is  dependent  for  the  protection  of  his  property,  his  rep- 
utation, his  liberty  and  his  life.  Surely  it  is  a  competent 
tribunal  to  decide  whether  the  signatures  to  a  piece  of 
paper  were  knowingly  and  intentionally  affixed  by  the 
Speakers  with  the  assent  of  their  respective  Houses,  or 
whether  the  bill  had  been  defeated  on  its  attempted  pas- 
sage and  notwithstanding  such  defeat  the  signatures  and 
certificate  of  the  Speakers  had  been  thereafter  procured  by 
a  bold  and  shameless  fraud.  Reduced  to  its  last  analysis, 
the  question  is  simply  whether  legislatures  shall  legislate, 
and  whether  the  time-honored  institution  of  "twelve  good 
men  and  true"  shall  be  trusted  to  declare,  upon  the  testi- 
mony of  the  presiding  officers  of  the  two  Houses,  that  a 
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gross  fraud  was  perpetrated  on  them  in  procuring  their 
siocnatures  to  a  hill  which  had  not  been  enacted  by  the  two 
Houses,  but  had  been  tabled. 

This  is  not  a  conflict  of  authority  between  the  legislature 
and  the  Court,  nor  is  the  Court  asked  to  go  behind  the 
authenticated  declaration  by  the  legislature  of  any  action 
it  has  taken.  The  very  question  to  be  investigated  is 
whether  the  legislature  authorized  such  authentication. 
The  demurrer  admits  that  it  did  not.  The  Court  is  simply 
asked  to  say  which  it  will  regard  as  valid, — the  action  of 
the  legislature  itself  in  voting  down  this  bill,  or  that  of  a 
lobbyist  in  afterwards,  by  fraud,  procuring  the  uninten- 
al  and  untrue  certificate  of  the  speakers  that  it  had  passed. 

This  is  not  an  occasion  when  public  policy  or  individual 
rights  can  tolerate  the  suppression  of  an  investigation. 
The  investigation  should  be  full,  free  and  searching.  "  The 
lights  should  be  turned  on " — not  off^.  No  one  who  is 
honest  and  pure  and  of  good  repute  need  fear  an  investi- 
gation.    Others  have  no  claim  to  be  protected  from  it. 

MoNTGOMBBY,  J.  (coucurring)  :  This  case  presents  the 
same  question  that  was  heard  in  Carr  v.  Coke^  at  this 
Term,  i.  e.,  Can  the  courts  go  behind  the  records  of  the 
General  Assembly  to  consider  the  method  by  which  an  Act 
was  passed  when  the  Act,  on  its  face,  is  in  due  form  ratified 
by  the  genuine  signatures  of  the  presiding  oflicers  in  the 
presence  of  their  respective  Houses  assembled,  and  filed 
with  the  Secretary  of  State,  as  the  custodian  of  all  the  leg- 
islative Acts. 

In  Carr  v.  Cohe,  supra^  there  was  no  allegation  of 
forgery  whatever,  and  any  argument  based  on  such  ground 
is  misleading,  unjust  to  His  Honor  below  and  aside  from 
the  legal  question  involved.  It  was  stated  in  that  case 
that  the  question  was  one  of  jurisdiction,  and  tliat  was  the 
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sole  question  under    review    and    the    reasoning    and   the 
authorities  are  there  to  be  found. 

A  suggestion  has  been  made  and  followed  up  by  elabor- 
ate arguments,  to  the  effect  that  in  numerous  instances  in 
the  cases  of  grants  by  the  State  of  the  same  land  to  two 
parties,  at  different  dates,  this  Court  has  gone  behind  the 
Great  Seal  of  the  State  attached  to  the  grants  issued  by 
the  Executive — a  co-ordinate  branch  of  the  State  Govern- 
ment— and  it  is  concluded  that  if  the  Court  can  go  behind 
the  Great  Seal  of  the  State  and  declare  the  Act  of  the 
Executive  in  issuing  a  grant  to  the  junior  enterer  to  be 
void  because  the  second  entry  was  obtained  in  fraud  and 
with  notice  of  first  entry,  therefore  the  Court  can  as  well 
go  behind  the  Legislative  record  and  declare  the  Act  void 
because  it  was  procured  by  fraud  and  the  like.  There  is 
no  room  for  this  suggestion  and  the  argument  based  on  it, 
I  think,  finds  no  support  in  the  Reports  of  this  Court. 
The  whole  is  based,  I  think,  on  a  misapprehension  of  the 
facts  in  this  case  as  well  as  of  the  law  laid  down  bv  this 
Court  in  cases  heretofore  decided.  No  case  decided  by 
this  Court  can  be  found  in  which  it  is  held  that  any  grant 
of  land  by  the  State  with  its  Seal  afiixed  by  the  Executive 
is  void  or  invalid  (except  when  the  entry  or  grant  is  so 
defective  that  the  land  cannot  be  located)  for  the  reason 
that  the  grant  was  obtained  by  fraud  upon  the  rights  of  the 
first  enterer,  who  was  the  junior  grantee,  nor  any  case  in 
which  it  is  held,  as  stated  in  the  argument  that  "Equity 
vacates  a  patent  which  the  Governor  signs" — "because  it 
is  procured  in  fraud  of  the  superior  right  of  a  single 
citizen."  On  the  contrary  this  Court  has  uniformly  held 
that  the  grant  or  patent  issued  to  the  second  enterer  (first 
grantee)  passes  the  legal  title  to  the  grantee  and  declares 
that  he  holds  it  in  trust  for  the  first  enterer  (second  gran- 
tee) for  the  reason  that  he  obtained  his  grant  with  notice  of 
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the  equity  of  the  firBt  eiiterer  and  in   fraud  of  his  rights 
and  the  Court  orders  the  said  grantee  to  convey  the  legal 
title    to    the   equitable   owner;    and    so  these    co-ordinate 
departments  work  in  harmony.     And  in  case  of  future  liti- 
gation in  which  the  title  was  involved  the  owner  would 
have  to  invoke  this  grant,  obtained  by  fraudulent  conduct 
of  the  first  grantee,  in  order  to  establish  his  title.     In  the 
fete  case  of  Grayson  v.  English^  115  N.  C,  358,  His  Honor 
below  adjudged  that  the  plaintiffs  "hold  the  legal  title  to 
land  in   controversy  in  trust  for  the  defendant,  and  that 
&aid  plaintiffs  execute  to  the  defendant  a  good  and  sufficient 
deed  releasing  all  their  right,  title   and   interest  in   said 
lands,"  and   this   Court   aflirmed   the  judgment  below  on 
numerous  authorities.  Associate  Justice  Avery  delivering 
the  opinion  of  the  Court  and  saying  "The  junior  enterer 
being  affected  by  it  (notice)  would  hold  under  any  grant 
taken  out  by  him  subject  to  the  right  of  the  person  hold- 
ing the  older  entry  to  take  out  a  grant  also  and  have  the 
senior  grantee  declared  a  trustee  and  ordered  to  convey  to 
him."     So  we  find  upon  the  authorities  that  this  Court  has 
not  declared  the  "older  grant  issued  by  the  head  of  the 
Executive  Department  null  and  void,*'  but  has  allowed  it 
to  stand,  and  adjusted  the  equities  between  interested  par- 
ties.    In  this  case  if  His  Honor  had  empanneled  a  jury 
and  had  the  pleadings  read  in  the  usual  manner,  and  when 
evidence  was  offered  for  the  plaintiff's  purpose,  had  held 
the  evidence  incompetent  the  same  question  as  the  prei?ent 
would  have  been  presented ;  and   a  useless  formality  can 
have   but    little    bearing    upon     the    important    question 
intended  to  be  presented  by  the  plaintiff.     There   is   no 
error. 

Avery,  J.  (dissenting) :  But  for  the  direct  answer  in  the 
concurring  opinion  filed  in   this  ease  to  my  argument  in 
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Carr  v.  Coke,  I  should  be  content  to  concur  in  the  clear 
and  concise  presentation  of  the  points  made  by  Justice 
Clark. 

Dr.  Wharton,  one  of  the  most  eminent  authorities  on 
criminal  law  says,  "  Forgery  at  common  law  is  defined  by 
Sir  William  Blackstone  as  the  fraudulent  making  or  alter- 
ing of  a  writing  to  the  prejudice  of  another's  rights,  and  by 
Mr.  East  as  the  false  making,  malo  animOj  of  any  written 
instrument."  The  plaintifl*  alleged,  Ist,  that  a  written 
enrolled  bill  was  fraudulently  made ;  2nd,  that  it  was  used 
to  the  prejudice  of  the  rights  of  all  the  people  of  North 
Carolina,  in  that  it  restricted  the  debtor  in  his  right  to  dis- 
pose of  his  property  and  in  that  it  deprived  the  creditor  of 
the  means  of  securing  what  was  due  to  him. 

The  Judge  below  holds  that,  admitting  all  this,  the  court 
has  no  power  to  remedy  the  great  wrong  to  which  the  peo- 
ple are  reluctantly  submitting.  The  act  of  the  hireling, 
who  was  instrumental  in  perpetrating  a  fraud  so  prejudi- 
cial to  the  public,  certainly  had  all  of  the  turpitude  of  the 
most  heinous  of  technical  forgeries,  and  it  is  needless  to 
discuss  the  question  whether  an  indictment  would  lie  for 
that  offence.  Society  can  better  afford  to  condone  the 
crime  of  the  ignorant  negro,  who  so  clumsily  signed  the 
name  of  Major  Vass  to  an  order  for  ten  pounds  of  bacon 
{State  V.  Collins,  115  N.  C,  716)  than  the  great  wrong  of 
procuring  the  enrollment  and  ratification,  as  a  law,  of  an 
instrument  prepared  by  an  expert  agent  of  foreign  capital- 
ists. Yet  the  perpetrator  of  the  petty  oflence  is  sentenced 
to  hard  labor  in  the  penitentiary,  while  the  instrument 
as  well  as  the  authors  of  the  most  gigantic  fraud  Ifnown  to 
history  are  safely  entrenched  ])eliind  a  constitutional  quib- 
ble. 

Under  the  circumstances  I  fail  to    comprehend  how  I 

have  been  unjust  to  the  learned  Judge,  who  heard  the  case 
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below,  in  characterizing  the  conduct,  for  which  he  held 
that  the  law  aiforded  no  redress,  as  morally  if  not  legally 
a  forgery.  In  the  presence  of  a  great  danger,  which 
threatens  the  very  security  of  popular  government,  it  seems 
to  me  little  less  than  trifling  to  waste  time  in  discussing 
the  speculative  question,  whether  an  indictment  would  lie 
against  wrong  doers,  if  discovered,  when  the  burning  ques- 
tion before  us  is  whether  the  courts  can  or  will  first  inci- 
dentally lend  their  aid  in  the  detection  of  the  guilty  par- 
ties by  ferreting  out  the  fraud  and  vacating  the  covinous 
instrument. 

It  is  earnestlv  maintained,  that  there  is  no  room  for  the 
suggestion  that  the  courts  had  ever  gone  behind  a  grant 
for  land  issued  by  the  Governor,  and  that  "  the  argument 
based  on  it  finds  no  support  in  the  Reports  of  this  Court." 
Is  it  true  or  untrue  that  equity  has  vacated  patents  signed 
by  the  chief  executive  for  an  hundred  years  ?  It  is  conce- 
ded, that  the  Courts  have  ordered  a  senior  grantee  hold- 
ing under  a  junior  entry  to  convey  to  the  junior  grantee 
whose  right  was  founded  upon  an  older  entry,  because  the 
latter  was  '*  the  equitable  owner."  If  the  claimant  under 
the  younger  grant  holds  the  equitable  estate,  it  follows  of 
necessity,  that  the  prior  grant  by  the  Governor,  under  the 
great  Seal  of  the  State,  was  ineffectual  lo  convey,  what  it 
purported  to  pass,  the  beneficial  ownership  in  the  land,. 
and,  when  the  courts  in  the  exercise  of  their  equitable 
jurisdiction  required  the  holder  of  the  legal  title  to  convey 
to  the  true  owner,  they  gave  precisely  the  same  redress 
that  was  afforded  in  all  other  cases,  where  a  deed  for  land 
had  been  successfully  impeached  for  fraud. 

A  gives  to  B  a  thousand  dollars  to  buy  for  him  a  tract 
of  land  that  is  to  be  sold  by  the  Clerk  of  the  Court  at 
public  auction.  B  purchases  the  land,  pays  for  it  with  A's 
money  and  causes  the  Clerk  to  convey  to  him  instead  of  A. 
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The  only  remedy  that  A  has  now  is  to  file  a  complaint  in 
the  nature  of  a  bill  in  equity  and  ask  that  B  be  compelled 
to  convey  the  legal  title,  which  he  has  procured  by  fraud, 
to  the  rightful  owner.  Would  it  be  misapprehension  of 
the  law  in  such  a  case  to  say  that  equity  vacated  the  deed 
which  the  Clerk  signs,  because  it  has  been  procured  in 
fraud  of  the  superior  right  of  the  man  who  furnished  the 
money  to  pay  for  the  land  i  It  is  familiar  learning  that 
parties  were  under  the  former  practice  compelled  to  resort 
to  a  Court  of  Equity  for  remedy  in  a  vast  majority  of  cases 
of  fraud,  and,  even  where  courts  of  law  could  take  cogni- 
zance, there  was  generally  a  concurrent  jurisdiction  in  the 
Courts  of  Chancery.  8  Am.  and  En.  Enc,  p.  651.  It  is 
equally  familiar  learning  that  where  parties  were  com- 
pelled to  invoke  the  aid  of  a  Court  of  Equity  to  avoid  the 
operation  of  a  conveyance  of  land,  it  was  because  in  Court 
of  Law  the  grantee  in  the  deed  which  they  sought  to 
impeach  was  deemed  to  be  the  owner,  and  to  hold  the  legal 
estate  but  subject  to  the  right  of  the  true  owner  to  resort 
to  equity  and  force  him  to  convey.  In  all  such  cases  the 
deed  is  declared  ineffectual  to  pass  the  beneficial  interest, 
and,  when  its  operative  force  is  destroyed,  it  is  properly 
said  to  be  vacated.  The  grant  is  vacated  for  fraud,  whether 
a  decree  for  cancellation  be  made  or  a  reconveyance  ordered 
to  the  party  having  the  right  to  assert  an  equity.  In 
either  case  the  Court  exercises  its  equitable  jurisdiction  to 
vacate  or  set  aside  a  conveyance.  Adams  Eq.,  174.  In 
the  supposed  case  of  constructive  trust,  which  has  been 
used  for  illustration,  the  conveyance  is  set  aside  or  vacated 
by  compelling  the  fraudulent  grantee  from  the  Clerk 
or  Commissioners  to  convey  the  legal  estate  to  the  right- 
ful equitable  owner,  jus^t  as  the  senior  grantee  is  com- 
pelled to  convey  to  the  junior  grantee,  who  has  the  right 
to  claim  equitable  ownership.     In  either  case  the  holder  of 
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the  legal  estate  is  in  law  the  owner,  and   will  hold   the 
property  unless  the  true  owner  invoke  the  aid  of  equity  to 
undo  the  fraud.     The  parallel  may  be  extended  by  calling 
attention  to  the  fact  that  neither  the  Clerk  nor  the  Gov- 
ernor is  a  necessary  party  to  the  proceeding  to  vacate  the 
deed  or  grant.     It  is  equally  unnecessary  to  make  the  two 
presiding  officers,  who  have  appended  their  signatures  to 
the  forged  bill,  parties  to  the  suit  brought  by  an  interested 
party  to  set  aside  or  vacate  what  purports  to  be  a  ratified 
Act  and  have  it  declared  inoperative  as  a  law.     It  is  no 
misapprehension   of  fact    or  law  to  state  that  they  have 
merely    appended  'their   signatures   as   the   representative 
heads  of  the  Legislative  Department  (in  accordance  with 
the  requirements  of  Art.  2,  Sec.  23,  of  the  Constitution) 
to  a  bill,  just  as  the  Governor  signs  and  attaches  the  Seal 
of  the  State  to  a  grant,  in  compliance  with  Art.  3,  Sec. 
16.     With  all  of  the  additional  light  that  has  been  thrown 
upon  the  issues  of  law  involved  I  am  still  unable  to  com- 
prehend why  the  Courts    are    prohibited    from    declaring 
that  a  paper  signed  by  the  heads  of  the  Legislative  branches 
i«i  inoperative  because    the    attestation    was    obtained   by 
fraud,  while  it  is  admitted  to  be  competent  for  the  same 
tribunals  to  adjudge  that  the  Governor's  grant  does  not 
pass  the  equitable  interest,  which  is  the  true  and  rightful 
ownership  of  land.     The  only  dift'erence  seems  to  be  that 
the  signatures  to  the  one  instrument  are  obtained  in  fraud 
of  the  rights  of  the  whole  body  of  the  people  of  the  State, 
while  but  a  single  individual  is  interested  in  setting  aside 
the  other. 

But  supposing,  for  the  sake  of  argument,  that,  when  the 
judicial  arm  of  the  government  declares  that  the  grant  of 
the  Governor  has  failed  to  pass  the  equitable  estate,  which 
it  purported  to  convey,  it  is  not  trenching  upon  the  inde- 
pendent province  of  the  executive  department,  because  the 
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Court  concedes  that  the  legal  estate  passes.  What  will  be 
said  to  the  suggestion,  that  under  the  act  of  1798,  which  is 
still  in  force  {The  Code,  Sees.  2786  and  2787  ;  Bev.  Code, 
Ch.  42,  Sec. '29;  Rev.  Stat,  Chap.  42,  Sec.  29)  Courts  of 
law  were  empowered,  where  it  was  alleged  that  a  grant  had 
been  issued  since  the  4th  of  July,  1776,  by  means  of  "false 
suggestion,  surprise  or  fraud"  to  repeal  and  vacate  the 
patent  and  that  a  copy  of  the  decree  may  be  filed  in  the 
office  of  the  Secretary  of  State  as  notice  that  the  Court  has 
declared  the  grant  of  the  Governor  null  and  void  ?  Does 
not  this  statute  provide  for  vacating  a  patent  both  as  a 
conveyance  of  the  legal  and  equitable  estate  because  it  has 
been  issued  "in  fraud  of  the  rights  of  a  single  citizen  T' 
This  proceeding  (formerly  a  scire  facias^  now  a  petition) 
was  allowed  to  be  instituted  in  a  Court  of  law  only  by  a 
senior  against  a  junior  grantee,  the  distinction  being  care- 
fully drawn  that  the  remedy  of  the  senior  enterer  against 
the  senior  grantee  of  the  same  land  for  fraud  in  procuring 
his  grant,  was  in  chancery.  Cf  Kelly  v.  Clayton,  2  Dev. 
and  Bat.,  246;  Craw  v.  Holland,  4  Dev.,  417;  Carter  v. 
White,  101  N.  C,  80.  So  that  a  grant,  issued  in  fraud  of 
the  rights  of  an  older  grantee,  on  the  birthday  of  American 
Independence,  has  been  ever  since  its  execution  liable  to  be 
repealed  and  vacated  by  a  common  law  Court,  and  pro- 
nounced ineflectual  to  convey  any  interest  either  in  law  or 
equity,  because  it  could  be  shown  to  have  been  obtained  by 
fraud.  If  the  Courts  can  go  back  nearly  120  years  to 
vacate  for  fraud  a  grant  signed  by  the  Governor  and  order 
its  decree  to  be  filed  in  the  office  of  the  Secretary  of  State 
as  notice  to  the  world,  why  should  it  imperil  the  indepen- 
dence of  the  legislative  department  to  declare  null  and 
void  and  vacate  for  fraud  a  forged  paper  deposited  in  the 
very  same  office  and  purporting  to  be  a  statute,  signed  by 
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the  presiding  oflScers,  when  it  was,  in  fact,  the  covinous 
work  of  a  forger  'i 

It  is  suggested,  that,  where  a  junior  grantee  causes  a 
senior  grant  to  be  set  aside  for  fraud,  if  future  litigation 
should  arise  involving  the  title,  the  former  "would  have  to 
invoke  this  grapt,  obtained  by  the  fraudulent  conduct  of 
the  first  grantee  in  order  to  establish  his  title."  Is  this  a 
Bound  legal  proposition  ?  I  think  it  is  very  clearly  unten- 
able. When  such  junior  grantee  is  compelled  to  eject  a 
trespasser,  he  need  offer  in  order  to  establish  his  prima 
facie  right  to  recover  nothing  but  the  grant  to  himself  from 
the  State.  Mohley  v.  Griffin,  104  N.  C,  112.  Should  the 
trespasser,  whether  he  should  be  the  original  senior  grantee 
or  his  heirs,  or  another,  set  up  the  older  grant  in  order  to 
show  a  better  outstanding  title,  it  would  only  render  it 
necessary  to  offer  in  reply  the  record  of  the  suit  in  equity, 
in  which  the  grant  w^as  vacated,  in  order  to  estop  the  gran- 
tee or  his  heirs,  or  to  disprove  the  allegation  of  another 
that  there  was  a  better  outstanding  title.  Isler  v.  Harrison, 
71  N.  C,  64;  Davis  v.  Higgins,  87  X.  C,  300,  and  cases 
cited.  If  the  junior  grantee,  after  obtaining  his  decree  to 
set  aside  the  senior  grant,  should  attempt  to  use  it  in 
deraigning  his  title  against  a  trespasser  in  possession,  the 
latter  could  still  compel  him  to  rely  upon  the  junior  grant 
by  offering  in  evidence  the  record  of  the  same  suit,  showing 
that  the  grant  relied  on  had  been  declared  invalid. 

I  regret  that  it  has, become  necessary  to  draV  in  question 
such  plain  elementary  principles  in  order  to  sustain  the 

soundness  of  the  conclusion  reached  bv  the  Court  in   these 

•/ 

ea^es. 

But,  if  it  were  conceded  to  be  a  correct  legal  proposition 

that  a  senior  enterer  would  be  compelled  in  all  cases  to  use 

the  senior  grant  in  deraigning  his  title  from  the  State,  and 

that  the  senior  grant  is  n.ot  therefore  null  and  void,  we 
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must  still  confront  the  stubborn  fact  that  this  Court  (in 
O^ Kelly  V.  Clayton^  supra;  Carter  v.  White^  supra^  and  other 
cases)  has  repeatedly  recognized  the  validity  of  the  act  of 
1798  and  the  jurisdiction  of  the  Courts  under  its  authority 
to  vacate  and  repeal  grants,  both  as  conveyances  of  the 
legal  and  equitable  .estates. 

I  still  confidently  maintain  upon  the  plain  principles 
stated  and  the  authorities  cited,  that,  when  a  grant  from 
the  Governor  fails  to  pass  the  equitable  estate  as  against  a 
more  meritorious  claimant,  the  Courts,  in  so  declaring  and 
decreeing  a  conveyance  of  the  legal  estate  to  the  rightful 
owner,  adjudge  the  grant  ineffectual  originally  and  void  as 
a  conveyance  of  the  equitable  or  beneficial  estate. 


VAN  B.  MOORE,  Executor  of  SALLIE  L.  GATLING,  et  al,  v. 
JOHN  T.  PULLEN,  Administrator  of  M.  A.  MOREHEAD. 

Judgment —  Compromise  Decree — Legacies — Interest. 

1.  Where,  in  a  will  contest,  a  compromise  judgment  was  entered 

whereby  legatees  named  in  the  will  were  to  receive  certain 
amounts  in  settlement  of  their  legacies  which  were  ordered 
to  be  paid  by  the  administrator  cum  testamento  thereafter  to 
be  appointed,  the  judgment  was  not  such  a  judgment  as, 
under  Section  530  of  'The  Code,  would  draw  interest  from  its 
date. 

2.  Pecuniary  legacies  draw  interest  from  one  year  after  the  death 

of  the  testator. 

In  a  controversy  in  Wake  Superior  Court,  at  its  Octo- 
})er  Term,  1891,  concerning  the  probate  of  the  last  will 
and  testament  of  Marv  A.  Smith,  sometimes  called  Marv 
Ann  Morehcad,  between  the  propounders  and  the  caveators, 
by  agreement  between    all  parties  interested,    a  trial    by 
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jury  was  waived,  and  the  court  found  that  a  certain  paper 
writing  of  date  August  10th,  1863,  produced  for  probate 
a*,  the  last  will  and  testament  of  Mary  A.  Smith,  was  her 
last  will  and  testament :  and  in  furtherance  of  a  compromise 
and  agreement  made  at  the  same  time  the  Court  adjudged 
that  the  administrator  with  the  will  annexed  hereafter  to 
be  appointed  (the  executor  named  in  said  will  being  dead) 
should  pay  to  the  legatees  or  their  assigns  respectively,  and 
that  said  legatees  or  said  assigns  should  receive  in  full 
of  their  legacies  certain  sums  of  money  named  in  the  order. 
The  present  action  was  brought  by  the  plaintiffs,  some  of 
the  legatees,  to  recover  interest  on  the  said  legacies  from 
the  date  of  said  adjudication,  and  $100  each  to  Van  B. 
Moore,  executor,  etc.,  and  Lucy  C.  Henry,  which  defendant 
had  tendered  to  them  but  which  they  declined  to  receive. 

Montgomery,  J.  (after  stating  the  case  as  above) :  By  con- 
sent of  all  the  parties  this  case  was  heard  by  the  Judge  presi- 
ding at  Wake  Superior  Court  (a  jury  being  waived)  at  its 
October  Term,  1894,  and  judgment  was  rendered,  as 
follows : 

It  is  considered,  ordered  and  ajudged  by  the  Court  that 
interest  does  not  begin  to  run  on  the  legacies  mentioned, 
described  and  set  out  in  the  complaint  and  in  Exhibit  A, 
until  after  two  (2)  years  from  the  date  of  the  qualification 
of  the  defendant  John  T.  PuUen,  as  administrator,  with 
the  will  annexed  of  Mary  Ann  Smith,  sometimes  called 
Mary  Ann  Morehead,  and  that  the  plaintiffs  or  any  of 
them  are  not  entitled  to  interest  on  said  legacies,  or  any  of 
them,  except  from  that  date. 

And  it  appearing  to  the  Court  from  the  admissions  of  the 
pleadings  that  there  remains  the  sum  of  one  hundred  dol- 
lars due  and  unpaid  on  the  legacy  bequeathed  to  Sallie  L. 
Gatling,    and   the  sum   of  one   hundred   dollars  due   and 
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unpaid  on  the  legacy  bequeathed  to  Lucy  C.  Henry,  which 
amount  has  heretofore  been  tendered  to  them  and  each  of 
them  by  the  defendant  herein  at  the  date  of  the  last  pay- 
ment made  to  them  as  set  out  in  the  complaint ; 

It  is  considered,  ordered  and  adjudged  by  the  Court  that 
the  plaintiff,  Van  B.  Moore,  executor  of  Sallie  L.  Gatling, 
and  the  plaintiff  Lucy  C  Henry,  recover  of  the  defendant 
herein  the  sum  of  one  hundred  dollars  each  with  interest 
from  the  date  of  this  judgment  until  paid,  together  with 
their  costs  of  tliis  action  expended.  And  that  the  defend- 
ant recover  of  the  plaintiff  other  than  Van  B.  Moore,  exec- 
utor of  Sallie  L.  Gatling  and  Lucy  C.  Henry,  his  costs  in 
this  action  expended. 

The  plaintiffs  excepted  and  appealed  from  the  said  judg- 
ment to  this  Court,  and  assigned  as  error:  "1.  That  the 
Court  erred  in  not  awarding  interest  to  the  plaintiffs  upon 
the  several  amounts  due  them  from  the  date  of  the  judg- 
ment mentioned  in  the  pleadings.  2.  That  the  Court 
erred  in  not  awarding  such  interest  from  one  year  after  the 
death  of  said  testatrix.  2J.  That  the  Court  erred  in  not 
awarding  such  interest  from  two  years  after  the  death  of 
the  testatrix.  3.  That  the  Court  erred  in  not  awarding 
the  plaintiffs  Van  B.  Moore,  executor,  and  Lucy  C.  Henry 
interest  from  two  years  after  the  death  of  the  testatrix. 
4.  That  the  Court  erred  in  not  awarding  the  said  plaintiffs 
interest  from  two  years  after  the  letters  of  administration 
were  issued  to  the  defendant.  5.  That  the  judgment  should 
have  been  in  favor  of  the  plaintiffs  for  the  amount  claimed 
for  them,  and  for  costs." 

Mr.  John  Tr.  Hinadalej  for  plaintiffs  (appellants). 
Messrs.  Smith  cfc  Jioyden^  for  defendants. 

Montgomery,  J.  (after  stating  the  facts  as  above) :  The 
first  exception  is  overruled.     We  cannot  take  the  view  that 
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the  adjudication  made  at  October  Term,  1891,  was  a  judg- 
ment of  the  Court  for  money  by  virtue  of  the  compromise 
and  without  reference  to  the  future  execution  of  the  will, 
and  therefore  under  section  530  of  The  Code  to  bear  inter- 
est from  its  date.  In  the  case  of  Brewer  v.  The  University^ 
110  N.  C,  26,  this  Court,  in  speaking  of  one  of  the  lega- 
cies under  this  very  will,  uses  this  language  :  "When  tlie 
will  of  the  testatrix  was  established  by  the  proper  orders 
and  judgment  of  the  Court,  the  defendant  became  entitled 
to  have  the  fund  bequeathed  therein  to  it,  not  by  virtue  of 
any  compromise  as  suggested  by  the  plaintiff,  but  by  virtue 
of  the  will." 

The  second  exception  is  sustained.  The  rule  is  that 
pecuniar^''  legacies  bear  interest  from  one  year  after  the 
death  of  the  testator.  Hart  v.  Williams^  77  N.  C,  426  ; 
Swann  v.  Swann^  58  N.  C,  5^97.  This  makes  it  unnecessary 
to  look  further  into  the  exceptions. 

There  is  error.  The  judgment  below  must  be  reversed 
eicept  as  to  the  findings  of  the  indebtedness  due  to  Van  B. 
Moore,  executor,  and  to  Lucy  C.  Henry,  respectively,  and 
tliev  are  entitled  to  interest  on  those  sums  because  the  tender 
was  not  a  sufficient  one  in  law — it  was  not  for  all  that 
was  due. 

Let  this  be  certified  to  the  Court  below  that  judgment 
may  be  had  in  accordance  with  this  opinion. 
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MARY  E.  CRAM  v.  WILLIAM  C.  CRAM. 

Htishand  and  Wife — Action  hy  Deserted  Wife  for  Allow- 
ance for  Support — Jurisdiction — Province  of  Judge  to 
Determine  Amouut  of  Allowance — Statutes^  Construction 
of — Headings  of  Code  Chapters. 

1.  A  heading  or  title  arranged  by  the  compilers  for  a  chapter  or 

section  of  The  Code  in  no  way  affects  the  construction  of 
the  language  of  the  statute  itself. 

2.  A  wife  who  has  been  deserted  by  her  husband  and  left  unpro- 

vided for  may,  under  section  1292  of  l^he  Code^  sue  him  for  a 
support,  without  asking  for  a  divorce. 

3.  The  fact  that  the  summons,  in  a  proceeding  under  section  1292 

of  The  Code,  of  which  a  Judge  of  the  Superior  Court  has 
jurisdiction,  was  made  returnable  at  Term,  does  not  affect 
the  jurisdiction  of  the  Judge  to  hear  and  determine  the 
matter. 

4.  Vague  and  indefinite  allegations  of  infidelity  on  the  part  of  a 

wife  made  by  a  husband  in  his  answer  to  her  complaint  in  a 
proceeding  for  support  and  maintenance,  under  section  1292 
of  The  Code,  will  not  be  allowed  to  affect  the  question  of  the 
husband^s  liability  in  such  proceeding. 

5.  Where,  by  an  agreement  for  a  separation  between  husband  and 

wife,  the  former  agreed  to  pay  a  certain  monthly  allowance, 
and  the  husband,  after  paying  several  installments  discon- 
tinued the  payments,  he  cannot  set  up  the  agreement  in  bar 
of  her  action  for  a  support  under  section  1292  of  The  Code 
even  though  he  discontinued  the  payments  because  she 
demanded  that  the  allowance  be  increased. 

6.  In  proceedings  under  section  1292  of  The  Code  it  is  the  province 

and  duty  of  the  Judge  to  determine  what  is  a  reasonable 
subsistence  for  the  wife,  either  by  hearing  testimony  himself 
or  by  reference  to  a  referee  to  ascertain  the  facts  as  to 
the  income  of  the  husband,  etc. 

Civil  action,  or  proceeding  under  1292  of  The  Cod^, 
heard  before  Bynum^  «/.,  at  October  Term,  1894,  of  Wake 
Superior  Court.  The  plaintiff,  Mary  E.  Cram,  commenced  the 
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action  by  a  summons  against  the  defendant,  William  C. 
Cram,  made  returnable  to  October  Term,  1894,  of  said 
court  and  filed  her  complaint  on  the  20th  October,  1894,  in 
which  she  alleged  the  marriage  of  herself  and  husband  in 
New  York,  in  October,  1871,  the  birth  of  a  son,  the  defend- 
ant's subsequent  infidelity  and  desertion,  his  removal  to 
North  Carolina  and  his  living  with  another  as  his  wife. 
She  further  alleged  that  she  had  no  means  of  support  for 
herself  and  son  but  was  compelled  for  a  long  period  to 
maintain  herself  and  son  by  manual  labor ;  that  through 
negotiations  she  obtained  from  the  defendant  an  agreement 
to  pay  her  $10  per  month,  which  he  did  not  keep  and  per- 
form. Subsequently,  in  1892,  she  came  to  Raleigh,  w^here 
he  was  living,  and  after  negotiations  with  the  defendant,  a 
written  agreement  was  entered  into  between  herself  and 
her  husband  by  which  he  agreed  to  pay  her  $400  in  cash  at 
that  time  and  $50  per  month  during  her  life,  while  she 
agreed,  on  her  part,  to  leave  the  State  and  never  return, 
from  which  agreement  she  claims  to  be  absolved  by  the 
failure  of  the  defendant  to  keep  his  promise  as  to  the  pay- 
ment of  the  monthly  allowance.  The  complaint  further 
alleged  that  defendant  was  a  man  of  considerable  property 
and  income,  that  his  desertion  of  plaintiff  was  without 
excuse  or  any  fault  on  her  part  and  that  she  had  alw^ays 
bemeaned  herself  as  a  faithful  and  affectionate  wife,  &c. 
The  prayer  is  for  an  allowance  from  the  property  and 
income  of  the  defendant  and  for  an  order  restraining  him 
from  selling  any  of  his  property  until  the  allowance  be 
paid. 

The  defendant  moved  to  dismiss  the  action  on  the  ground 
(l)  that  the  complaint  did  not  state  facts  suflBcient  to  con- 
stitute a  cause  of  action ;  (2)  that  the  Superior  Court  in 
term  has  no  jurisdiction  of  ihe  action  but  the  same  should 

be  by  special  proceeding  before  the  judges  of  said  court ;  (3) 
116—19 
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that  the  plaintiff  had  not  filed  such  aflBdavit  as  was  required 
to  be  filed  with  such  complaint  by  section  1287  of  The  Code^ 
stating  that  the  complainant  has  been  a  resident  of  the 
State  for  two  years  next  preceding  the  filing  of  the  com- 
plaint, and  that  the  verification  of  the  complaint  is  insuf- 
ficient in  law  to  give  the  said  action  a  status  in  this  Court. 
The  Court  refused  the  motion  and  defendant  excepted. 

The  defendant  then  filed  his  answer  in  which  he  alleged 
that  when  about  18  years  of  age  he  became  acquainted 
with  the  plaintiff,  who  was  then  25  or  30  years  of  age  and 
was  then  and  had  been  years  previous  a  woman  of  loose 
virtue  and  habits ;  that  she  exercised  an  artful  influence 
over  him  and  that  some  ceremony,  which  he  did  not  at  the 
time  regard  as  a  marriage,  took  place  and  thereafter  they 
lived  together,  that  he  left  the  place  at  which  they  were 
residing  to  seek  employment  elsewhere  at  his  trade,  and 
subsequently  refused  to  live  with  plaintiff  on  account  of  her 
character  and  alleged  relations  with  other  men  ;  that  he  paid 
her  the  $10  per  month  so  long  as  he  knew  where  to  send 
it,  but  discontinued  it  when  she  changed  her  address 
without  informing  him  as  to  her  whereabouts ;  that  he  kept 
the  agreement  made  in  1892  until  the  plaintiff  wrote  to  him 
that  unless  he  paid  her  a  larger  amount  she  would  come 
back  to  Raleigh,  and  he  then  declined  to  pay  her  any 
more.  The  answer  denies  that  defendant  is  a  man  of  prop- 
erty or  any  considerable  income.  The  defendant  avers 
that  his  abandonment  of  the  plaintifi'  was  caused  by  her 
lewd  and  vicious  life  and  conduct  before  and  after  the  mar- 
riage and  alleges  that  since  his  abandonment  she  has 
cohabited  with  other  men  and  had  so  admitted  to  him. 
The  defendant  also  set  up  the  agreement  entered  into 
between  him  and  plaintiff  as  a  contract  for  a  separation  for 
a  valuable  consideration,  &c. 

Thereupon    the   plaintiti'  moved  for    judgment    against 
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defendant  upon  complaint  and  answer  for  support  and 
maintenance.  The  defendant  objected  to  the  hearing  of 
this  motion  or  any  trial  of  the  action  at  this,  which  was  the 
appearance  term  of  the  Court  for  this  action.  This  objec- 
tion was  overruled  by  the  Court,  and  the  defendant 
excepted.  The  Court  then  heard  the  plaintitf's  motion, 
and  found  the  facts  and  rendered  the  judgment  as  follows : 

This  cause  coming  on  to  be  heard  upon  the  complaint 
and  answer,  the  Court  finds  as  facts  upon  the  pleadings 
and  admissions  in  the  answer  that  the  plaintiff  and  the 
defendant  were  lawfully  mairied  ;  that  they  have  never  been 
divorced,  and  therefore  the  Court  considers  and  adjudges 
that  the  plaintiff  is  entitled  to  a  support  and  maintenance 
out  of  the  property  of  the  defendant ;  that  she  recover  the 
same  and  her  costs  of  suit,  and  this  cause  is  retained  for 
inquiry  by  a  jury  as  to  the  amount  of  maintenance  to 
which  the  plaintiff  is  entitled. 

The  defendant  objected  to  the  finding  of  facts  by  the 
Court.  Objection  overruled  and  defendant  excepted.  The 
defendant  excepted  to  the  judgment  rendered  by  the  Court, 
and  prayed  an  appeal. 

The  defendant  alleges,  as  grounds  of  his  appeal  and 
errors  in  law :  The  several  exceptions  to  rulings,  proceed- 
ings and  judgment  of  the  Court  as  before  stated  ;  and  more 
particularly,  as  it  was  stated  by  the  counsel  for  the  plain- 
tiff, and  was  held  by  the  Court,  that  this  was  not  an  action 
for  alimony  under  the  statute,  but  an  action  for  support 
and  maintenance,  the  Court  could  not  find  the  facts  and 
give  judgment  for  support  and  maintenance  at  the  api>ear- 

•  

anee  Term  of  this  action,  nor  at  any  other  Term. 

Me^%rs.  T.  M,  Argo  and  J.  H,  Fleiriing^  for  plaintiff. 
Messrs.  Shepherd  cfe  Busbee^  T.  P.  Devereux  and  J.  B. 
Baichdor^  for  defendant  (appellant). 
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Avery,  J. :  The  statute  {The  Code,  Sec.  1292)  provides 
that  "if  any  husband  shall  separate  himself  from  his  wife 
and  fail  to  provide  her  with  the  necessary  subsistence, 
according  to  his  means  and  condition  in  life,  etc.,  the  wife 
may  apply  for  a  special  proceeding  to  the  Judge  of  the 
Superior  Court  for  the  County  in  which  he  resides,  to  have 
a  reasonable  subsistence  secured  to  her  and  to  the  children 
of  the  marriage  from  the  estate  of  the  husband,  etc." 

Postponing  for  the  present  the  discussion  of  the  suffi- 
ciency of  the  reasons  ojffered  by  him  for  discontinuing  the 
payment  of  an  allowance  to  her,  and  of  the  validity  of  the 
agreement  under  wliich  it  was  paid,  we  deem  it  best  to  first 
pass  upon  the  question  that  confronts  us  in  limine,  whether 
the  plaintiff  can,  either  under  the  statute  or  in  the  asser- 
tion of  a  right  conceded  to  her  by  our  courts  of  equity  and 
not  destroyed  by  the  later  marriage  acts,  maintain  this 
action  against  her  husband.  It  is  admitted  that  the  defend- 
ant was  married  to  her;  that  he  separated  from  her,  and 
for  some  time  before  the  action  was  brought  had  failed  to 
provide  for  her  support.  It  follows  necessarily,  that  if  the 
Court  had  jurisdiction  of  this  proceeding,  she  had  the  right 
to  recover  unless  precluded  by  some  matter  set  up  in  bar  by 
the  defendant.  The  plaintift'  had  the  privilege  of  issuing 
a  summons  returnable  in  vacation,  as  in  other  special  pro- 
ceedings, except  that  it  was  required  to  be  heard  before  the 
Judge,  not  the  Clerk  of  the  Court.  The  fact  that  she  did 
not  avail  herself  of  that  right  but  fixed  the  return  day 
during  the  Term,  when  it  would  be  presumably  more  agree- 
able to  the  Court  and  suitors  to  have  it  determined,  seems 
to  US  to  furnish  no  suflicient  reason  for  doubting  the  juris- 
diction of  the  Court.  Tlie  preparation  by  the  compilers  of 
The  Code  of  a  heading  for  the  section,  printed  in  diflferent 
type  and  intended  to  convey  an  idea  of  its  contents  with- 
out reading,  and  which  was  also  a  part  of  the  index  to  the 
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volume,  in  no  way  affects  the  construction  of  the  language 
of  the  section  itself,  when  its  jneaning  is  so  perfectly 
obvious.  Were  we  at  liberty  to  treat  it  as  a  preamble,  its 
aid  could  not  be  invoked  in  ascertaining  what  was  the 
legislative  intent,  unless  that  intent  had  been  expressed  in 
doubtful  terms.  Randall  v.  R.  R.^  104  N.  C,  410.  Under 
the  common  law  rule,  which  left  the  husband  at  liberty 
always  to  contest  the  wife's  agency,  as  well  as  the  question 
whether  supplies  provided  her  were  necessary  and  suitable 
to  her  station  in  life,  the  wife  was  often  subjected  to  incon- 
venience, if  not  suffering,  in  providing  for  the  support  of 
herself  and  her  children.  It  was  because  she  was  relieved 
of  this  hardship  by  being  allowed  to  bring  her  action 
against  her  husband  (at  first  by  prochein  ami)  in  a  court 
of  equity,  that  the  courts  of  equity  in  some  of  the  States 
assumed  jurisdiction  of  the  enforcement  of  this  obligation 
as  well  as  of  some  contracts,  not  recognized  by  courts  of 
law,  where  her  existence  was  deemed  to  be  merged  in  that 
of  the  husband.  1  Bishop,  Marriage  &  D.,  sections  1385, 
1395  and  1397;  3  Pomeroy  Eq.  Jur.,  1299;  1  Bishop, 
Married  Women,  Sec.  643;  1  Pomeroy  Eq.  Jur.,  Sec.  171 
(p.  196,  2nd  Ed.) ;  Stewart,  Husband  &  Wife,  Sec.  74. 

It  is  not  necessarv  that  we  should  determine  whether 
this  Court  has  aligned  itself  with  those  which  sustain  the 
exercise  of  this  equitable  jurisdiction,  or  with  those  holding 
the  opposite  view,  since  whatever  may  have  been  the  rule 
before  the  enactment  of  the  statute,  there  is  no  room  for 
doubt  as  to  the  intention  of  the  Legislature.  AVhether  it 
was  passed  in  affirmance  of  an  existing  principle  or  by  way 
of  establishing  a  new  doctrine  is  immaterial  if,  by  the  terms 
of  the  statute,  the  right  to  sue  for  a  support  without  asking 
for  a  divorce  is  given  to  a  wife  who  has  been  deserted  and 
left  unprovided  for  by  her  husband.  AVhere  the  statute 
makes  the  proceeding  plainly  but  a  means  of  obtaining  the 
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reasonable  subsistence,  which  the  law  makes  it  the  dutv  of 
the  husband  to  furnish  t^o  the  wife,  the  head-lines  cannot 
be  allowed  the  effect  of  uselessly  cumbering  it  with  the 
requirements  as  to  form,  prescribed  for  applications  for 
divorce  and  alimony  by  section  1287,  for  reasons  which  are 
inapplicable  to  a  suit  of  this  kind. 

The  allegations  in  the  answer  of  infidelity  on  the  part  of 
the  wife  are  too  vague  and  indefinite  to  constitute  the  basis 
of  an  action  for  divorce,  and  are  entitled  to  no  considera- 
tion in  determining  the  question  of  the  husband's  liability 
in  this  proceeding.  Sparks  v.  Sparks,  69  X.  C,  319. 
While  it  is  conceded  that  the  statute  {Code,  Sec.  1831) 
recognizes  the  validity  of  deeds  and  agreements  of  separa- 
tion between  husband  and  wife,  w^here  they  are  living 
apart  at  the  time  of  execution  {Sparks  v.  Sparks,  94  N.  C, 
527;  and  1  Bishop,  M.  &  D.,  Sections  1251,  1269,  1270 
and  1303)  it  is  equally  true  that  while  such  contracts  are 
tolerated,  they  have  not  been  looked  upon  with  favor  by 
this  Court.  107  N.  C,  273.  If  we  concede  that  the  plain- 
tift'  had  the  right  to  demand  that  the  agreement  mentioned 
in  the  answer  be  enforced,  had  she  chosen  to  sue  upon  it, 
the  defendant  will  not  nevertheless  be  allowed,  after  repudia- 
ting it  by  ceasing  to  pay  or  ofier  to  pay  according  to  its 
jjrovisions,  to  set  it  up  as  a  bar  to  her  recovery  in  this 
action,  even  though  she  may  have  demanded  by  letter  a 
sum  larger  than  that  which  she  had  stipulated  in  the  agree- 
ment to  take  as  a  sufficient  allowance.  It  is  not  the  con- 
tract to  pay  a  certain  sum,  in  lieu,  which  quits  the  husband 
of  his  duty  to  furnish  a  support  for  the  wife  when  he  is 
discharged,  but  the  actual  payment  or  attempt  or  offer  to  pay 
in  fulfillment  of  his  agreement.  Kelly's  Contract,  Married 
Women,  p.  75 ;  1  Cord's  Legal  and  Eq.  Rights  of  Married 
Women,  Sees.  144,  145.  Having  ceased  to  perform  his 
agreement  to  pay  the  monthly  allowance,  referred  to  in  the 
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pleadings,  it  will  not  avail  him  now  as  a  defense  to  this  pro- 
ceeding for  maintenance  on  the  part  of  the  plaintiff  to 
whom  he  admits  that  he  was  married,  and  whom  it  is  con- 
ceded that  he  afterwards  deserted.  Whether  her  conduct 
from  other  standpoints  has  been  commendable  or  not, 
looking  at  this  case  only  in  its  legal  aspect,  we  find  no 
averment  in  his  answ^er  that  is  sufficient  in  law  to  discharge 
him  from  the  duty  which  grows  out  of  his  admitted  rela- 
tions to  her. 

The  only  remaining  question  is  whether  the  order  of  the 
Court  that  the  plaintiff  is  entitled  to  a  support  and  costs, 
and  that  the  cause  be  retained  for  the  jury  to  inquire  as  to 
the  amount  to  be  allowed  for  maintenance,  was  such  a 
judgment  as  the  Court  ought  to  have  rendered.  As  we 
have  said,  this  is  denominated  a  special  proceeding,  with 
the  special  peculiarity  that  it  is  returnable  before  the 
Judge,  who  is  substituted  for  the  Clerk.  When  issues  of 
fact  are  raised,  therefore,  it  must  have  been  the  intention  of 
the  legsilature  that  the  Judge,  like  the  Clerk,  shall  enter 
the  cause  on  the  docket  for  trial  by  jury.  Code^  Sec.  116, 
278  et  »eq.  If,  for  instance,  the  marriage  and  subsequent 
separatioD  had  been  denied  by  the  defendant,  it  would  have 
been  the  duty  of  the  Judge,  whether  the  cause  had  come 
before  him  in  vacation  or  during  the  term,  to  have  ordered 
a  trial  by  jury  of  the  issues  of  fact  so  raised.  But  it  is  the 
province  of  the  Judge,  not  of  the  jury,  to  ascertain  and 
adjudge  what  is  a  reasonable  allowance  for  the  mainte- 
nance of  the  wife.  AVhat  are  necessaries,  suitable  to  the 
station  in  life  of  an  infant  or  a  feme  covert^  is  a  question 
for  the  jury,  but  where  facts  are  found  or  admitted  which 
entitle  a  wife  to  a  statutory  allowance  for  support,  it 
becomes  the  duty  of  the  Judge,  as  in  the  case  of  fixing  the 
amount  of  alimony,  to  either  hear  evidence  himself  or  to 
order  a  reference  to  ascertain  such  facts,  as  to  the  income 
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of  the  husband,  the  value  of  his  estate,  &c.,  as  will  enable 
him  to  determine  what  is  "a  reasonable  subsistence,  accord- 
ing to  his  (the  husband's)  condition  and  circumstances"  as 
the  statute  declares  "it  shall  be  lawful  for  such  judge"  to 
do. 

The  judgment  therefore  must  be  modified  so  as  to  leave 
the  Judge  at  liberty  to  ascertain  the  condition  and  circum- 
stances of  the  defendant,  and  make  such  allowance  as  he 

may  deem  just.     Let  the  defendant  pay  the  costs  of  the 

« 

appeal. 

Judgment  Modified  and  Affirmed. 


E.  H.  LOVE  v.  THE  CITY  OF  RALEIGH. 

Cities — Mn7iicij}al  Liability  for  Acts  of  Agents  —  Negli- 
gence— Trial — Harmless  Error, 

1.  A  city  acting  within  the  purview  of  its  delegated  authority  is 

not  responsible  for  the  acts  of  its  agents  done  in  the  exercise 
of  its  judicial,  discretionary  or  legislative  powers ;  but  where 
the  city  is  acting  in  its  ministerial  capacity,  and  in  the  exer- 
cise of  powers  conferred  for  its  own  benefit  and  assumed 
voluntarily,  it  is  answerable  for  the  torts  of  its  agents,  pro- 
vided they  are  acting  within  the  scope  of  their  agency  and 
of  the  municipal  authority. 

2.  If  an  act  complained  of  lies  wholly  outside  of  the  general  or 

special  powers  of  a  municipal  corporation,  the  corporation 
is  not  liable  in  damages  for  such  act,  whether  it  was  done  by 
its  express  command  or  not. 

8.  A  city  has  no  implied  authority  to  provide  for  a  pyrotechnic 
display  on  a  Fourth  of  July  or  anniversary  celebration; 
therefore, 

4.  A  city,  not  having  the  exi)res8  power  to  provide  for  a  display 
of  fire-works,  is  not  answerable  in  damages  for  the  negli- 
gence of  its  agents  in  conducting  such  a  display  ordered  by 
it. 
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5.  Where,  in  the  trial  of  an  action,  a  plaintiff  is  not  entitled  to 
recover  in  any  view  of  the  evidence,  whether  admitted  or 
excluded,  the  exclusion  of  evidence  is  not  error  of  which 
plaintiff  can  complain. 

Civil  action,  tried  before  JBynuTn,  J.,  and  a  jury,  at 
October  Term,  1894,  of  Wake  Superior  Court.  The  action 
was  brought  by  Alice  L.  Love,  through  her  next  friend  and 
father,  E.  H-.  Love,  to  recover  damages  for  an  injury 
inflicted  upon  her  through  the  alleged  negligence  of  the 
defendant's  agents,  who  conducted  a  fire-works  display 
during  the  celebration  of  the  centennial  anniversary  of  the 
city  of  Raleigh,  in  October,  1892.  It  was  in  evidence  that 
the  mayor  and  board  of  aldermen,  in  pursuance  of  a  resolu- 
tion adopted  by  the  board  of  aldermen  to  fittingly  celebrate 
the  centennial  anniversary  of  the  City  of  Raleigh,  appointed 
a  committee  of  five  aldermen  to  act  in  conjunction  with  a 
larger  committee  of  citizens,  to  devise  methods  for  and  to 
superintend  the  celebration,  and  appropriated  from  the 
treasury  of  the  City  the  sum  of  $2,000  towards  defraying 
the  expenses.  The  aldermen  also  tendered,  by  resolution, 
the  use  of  Moore  square  for  fireworks  display.  An  ordinance 
of  the  city  was  put  in  evidence  which  prohibited  fire- 
works in  the  city,  but  provided  that  "nothing  herein  con- 
tained shall  prohibit  the  exhibition  of  fireworks  on  occa- 
sions of  public  rejoicing,  under  the  control  of  the  Mayor  or 
Chief  of  Police." 

It  was  admitted  that  on  "  the  Committee  on  Pvrotech- 
nics,''  appointed  by  the  Board  of  Managers  of  the  Celebra- 
tion, were  three  members  of  the  Board  of  Aldermen. 

There  was  evidence  of  unskillful  management  of  the  fire- 
works display,  and  that  a  stick  from  a  discharged  rocket 
fell  among  the  on-lookers,  and  ^riking  the  plaintifl'(a  child 
of  nine  years  of  age)  in  the  face,  mangled  the  cheek  and 
neck  and  so  injured  one  eye  that  it  had  to  be  removed. 
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Other  facts  appearing  in  the  testimony  are  referred  to  in 
the  charge  oi  J%idge  Bynum  at  the  trial. 

At  the  close  of  the  evidence,  the  plaintiff's  counsel 
handed  to  the  Judge  presiding  a  written  prayer,  signed  by 
counsel,  for  certain  special  instructions,  among  which  was 
the  following,  numbered  seven  : 

"  That  if  the  fireworks,  consisting  of  rockets,  bombs,  tkc, 
were  sent  up  at  night,  in  a  public  square  in  the  city,  after 
those  having  the  display  in  charge  on  behalf  of  the  city  had 
been  notified  by  the  experts  sent  out  with  the  fireworks 
that  the  place  was  not  suitable  for  the  purpose,  and  was 
dangerous,  and  at  the  time  of  sending  up  such  rockets,  itc, 
the  street  lying  immediately  north  of  the  point  from  which 
the  rockets  were  sent  up,  and  in  close  proximity  thereto, 
was  thronged  with  a  promiscuous  crowd  of  men,  women 
and  children,  who  were  close  enough  to  be  struck  by  falling 
rocket  sticks ;  and  the  rockets  were  set  so  that  the  sticks 
would  be  likely  to  fall  to  the  northward  of  the  point  from 
which  the  rockets,  ikc,  were  sent  up,  and  no  notice  or  warn- 
ing was  given  to  spectators  of  the  danger  of  occupying  said 
street,  and  the  rockets,  &c.,  were  so  sent  up  that  the  sticks 
fell  to  the  north,  northeast  and  northwest  of  the  point  from 
which  they  were  sent  up,  that  such  conduct  constitutes  neg- 
ligence in  law. 

"  And  if  plaintiff  attended  the  display  as  a  spectator  upon 
the  invitation,  express  or  implied,  of  the  managers  of  the 
centennial  celebration,  and  was  injured  by  such  negligence, 
as  above  stated,  she  is  entitled  to  recover,  although  the  dis- 
play was  gratuitous." 

The  Judge  refused  to  give  this  instruction,  and  charged 
the  jury  as  follows  : 

"Now,  gentlemen  of  the  jury,  I  have  read  you  the  notes  of 
the  evidence,  but  you  must  remember  the  evidence  for  your- 
selves and   be  governed  by  your  recollection  of  it.     Now, 
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gentlemen,  out  of  this  ease  grows  three  questions  that  are 
submitted  to.  you  to  be  answered.  I  will  take  the  second 
question  first :  did  the  plaintiff,  by  her  own  negligence, 
contribute  to  the  injury  she  sustained  ?  I  instruct  you,  if 
yon  believe  the  evidence  in  this  case,  to  answer  that  ques- 
tion  Xo,  without  going  into  the  whys  and  wherefores  or  the 
reasons.  Now  conies  the  first  question — 'Was  the  plaintiff 
injured  by  the  negligence  of  the  defendant?'  I  charge 
yon  thus :  In  order  to  hold  the  defendant  liable,  under 
any  circumstances,  for  the  injury  of  the  plaintiff,  it  must  be 
made  to  appear  to  your  satisfaction  that  the  defendant,  that 
is,  the  City  of  Raleigh,  authorized  the  display  of  the  fire- 
works at  the  place  where  and  in  the  manner  in  which  they 
were  conducted,  and  in  the  absence  of  proof  of  such 
authority  it  would  be  your  duty  to  answer  that  first  issue 
No.  Now  the  question  is  whether  there  is  proof  of  such 
authority  on  the  part  of  the  city  for  that  display  of  fire- 
works first.  I  charge  you  as  a  matter  of  law,  if  you  find 
the  fact  to  be  that  the  Board  of  Aldermen  of  the  citv  met 
together  and  appointed  a  committee  of  their  own  to 
co-operate  with  committees  appointed  by  the  citizens  for 
the  purpose  of  having  the  centennial  celebration,  and  these 
committees  jointly  agreed  that,  as  part  of  that  celebration, 
they  would  have  the  fireworks  display,  and  in  consequence 
of  that,  the  city,  by  resolution,  tendered  to  them  Moore 
Square,  and  they  accepted  that  tender  by  the  city,  and  had 
the  display  there,  that  would  be  authority  on  the  part  of 
the  city  for  the  display. 

"That,  in  itself,  does  not  make  the  city  liable  for  the  dam- 
ages to  the  plaintiff  in  this 'action  ;  before  the  plaintiff  can 
recover  further  proof  is  necessary  on  her  part.  She  must 
show  negligence  in  the  display  that  was  made  that  night, 
f^uch  negligence  as  shall  be  attributed  to  the  city  of  Raleigh, 
and  for  which  it  shall  be  held  responsible,  otherwise  it  will 
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he  your  duty  to  answer  the  first  question  No.  The  question 
is,  *Was  the  plaintiff  injured  by  the  negligence  of  the 
defendant?'  Not  by  shooting  off  fireworks,  but  by  the 
negligence  of  the  defendant.  What  is  negligence  is  a 
question  of  law.  The  facts  that  are  necessary  to  constitute 
the  negligence  you  must  pass  upon  and  find.  The  plaintiff 
insists  that  she  has  shown  negligence.  She  relies  upon  the 
fact  that  the  streets  were  thronged  with  people  on  all  sides ; 
that  these  fireworks  were  sent  up  from  a  vacant  square,  on 
four  sides  of  which,  on  the  opposite  sides  of  the  streets,  houses 
were  built,  and  the  streets  themselves  filled  with  people : 
that  the  fireworks  were  not  properly  sent  up,  and  that  in 
consequence  of  a  failure  to  send  them  up  properly,  a  stick 
from  one  of  the  rockets  fired,  fell  and  caused  the  injury. 
She  alleges  as  another  reason  of  negligence,  that  no  notice 
was  given  to  the  people  who  were  invited  to  attend,  by  the 
proceedings  read  to  you,  as  to  where  these  sticks  were  to 
fall,  wliere  the  points  of  danger  were  and  where  was  the 
proper  place  to  stand  to  see  the  fireworks. 

"The  defendant  alleges  that  it  was  not  incumbent  upon  it 
to  notify  the  people  where  to  stand  to  see  the  fireworks. 
It  alleges  that  it  was  done  without  fee  or  reward  to  the 
city,  but  for  the  entertainment  of  such  persons  as  might 
think  proper  to  go  and  look  at  it.  They  allege  further  that 
they  employed  for  the  purpose  of  sending  up  these  fire- 
works, experts  whose  duty  and  business  it  was  to  see  that  it 
was  done  properly.  They  allege  further  that  the  committee 
in  charge  of  these  fireworks,  as  testified  to  by  Mr.  Bowes, 
procured  the  lumber  and  fixed  the  arrangements  that  the 
experts  employed  by  the  city  stated  were  necessary  in  order 
that  those  things  might  be  properly  sent  up  and  the  display 
properly  conducted  on  the  part  of  the  city,  and  that  it' was 
done  in  accordance  with  these  directions.  The  plaintiff 
says  another  circumstance  relied  upon  by  her  is  the  fact 
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that  the  ground  secured  was  stated  by  one  of  the  experts 
not  to  be.  a  proper  place,  but  that  it  would  be  attended 
with  some  danger. 

**The  defendant,  in  reply,  says  that  it  is  obvious  from  the 
surroundings  that  the  danger  alluded  to  was  not  danger  to 
life  or  limb  of  persons,  but  to  the  property  of  the  citizens, 
and  not  to  any  other  injury. 

"Now,  gentlemen  of  the  jury,  as  to  the  law,  I  am  frank 
to  state  to  you  that  I  am  not  absolutely  clear  in  my  own 
mind  as  to  what  is  proper  in  this  case.  I  charge  you,  how- 
ever, that  it  is  your  duty  to  take  the  law  from  me;  whether 
right  or  wrong,  that  will  be  decided  in  a  Court  superior  to 
this  one.  It  was  not  the  duty  of  the  defendant  to  notify 
the  people  where  to  stand  in  order  to  see,  or  where  would 
likely  be  points  of  danger.  That,  in  itself,  is  not  negli- 
gence. I  charge  you  further  that  if  you  find  the  fact  to  be 
that  they  employed  experts  who  knew  what  they  were 
doing  in  sending  up  these  rockets,  and  that  they  were  sent 
up  in  the  way  in  which  fireworks  should  be  properly  sent 
up,  and  the  accident  occurred,  it  was  a  pure  accident, 
although  injury  might  have  resulted,  it  would  be  what 
lawyers  call  ^damnum  absque  injuria^^  for  which  the 
defendant  would  not  be  liable,  and  it  would  be  your  duty 
to  answer  the  first  issue  No.  , 

"If  you  are  satisfied  from  the  surroundings,  from  the  man- 
ner in  which  those  sticks  fell,  from  the  improper  manner  in 
which  the  display  was  conducted,  froni  the  fact  that  two  of 
the  aldermen,  as  testified  to  by  Mr.  Bowes,  himself  and 
Stronach,  were  on  the  committee  during  all  the  time  they 
were  being  sent  up,  if  these  and  other  circumstances  satisfy 
you  that  the  arrangements  for  sending  them  up  were  im- 
properly conducted  by  the  city,  or  that  the  city  did  not 
make  proper  inquiry  to  find  out  whether  the  men  they  had 
as  experts  knew  what  their  business  was,  and  the  experts 
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improperly  performed  their  duty,  in  consequence  of  which 
the  injury  happened,  then  I  charge  you  the  defendant 
would  be  liable  for  the  injury  resulting  from  that,  and  it 
would  be  negligence,  and  you  will  answer  the  first  question 
Yes. 

"I  believe  I  will  not  say  anything  more  on  the  first  issue. 

"As  to  the  third  issue.  If  you  answer  the  first  question 
Yes,  I  charge  you  to  answer  the  second  one  No.  If  you 
answer  the  first  one  No,  that  settles  it.  You  need  not 
go  any  further.  If  the  first  be  answered  Yes,  that  the 
plaintiff  was  injured  by  the  negligence  of  the  defendant,  the 
second  No,  that  she  did  not  contribute  it  to  herself,  the 
next  question  would  be  what  damage  is  the  plaintiff  enti- 
tled to  recover  ?  The  measure  of  damages,  gentlemen  of 
the  jury,  is  what  you  shall  iind  to  be  the  injury  in  dollars 
and  cents  that  she  has  sustained,  in  consequence  of  the  loss 
of  her  eye,  taking  into  consideration  her  agt),  prospects  in 
life,  what  she  may  have  accomplished  with  two  eyes  and 
cannot  with  one,  the  pain  and  suffering  she  underwent  in 
consequence  of  the  injury  inflicted — taking  these  circum- 
stances into  consideration,  what  is  a  fair  compensation,  in 
dollars  and  cents,  to  the  child  if  That  is  the  answer  to  the 
third  question,  and  I  feel  it  my  duty  to  say  to  you  that  in 
this  ca^  punitive  damages  will  not  be  allowed,  and  what  I 
mean  by  that  is  this,  the  damage  the  plaintiff  is  entitled  to 
recover  is  compensation  for  the  injury — not  a  punishment 
of  the  defendant — not  to  punish  the  corporation  for  any 
negligence  on  its  part,  but  to  compensate  the  plaintiff  for 
the  injury  she  sustained  in  consequence  of  the  negligence 
on  the  part  of  the  defendant  corporation  and  no  more. 
That  is,  as  nearly  as  I  can  state,  the  law  as  I  conceive  it. 
Oentlemen,  take  the  case." 

The  jury  returned  a  verdict  for  the  defendant,  whereupon 
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plaintiff  moved  the  Court  for  a  new  trial  upon  the  follow- 
ing grounds : 

1,  For  that  the  Judge  charged  the  jury,  among  other 
things,  as  follows :  "They  (alluding  to  the  defendant)  allege 
further  that  they  employed,  for  the  purpose  of  sending  up 
these  fireworks,  experts,  whose  duty  and  business  it  was  to 
see  that  it  was  done  properly.  They  allege  further,  that 
the  committee  in  charge  of  the  fireworks,  as  testified  to  by 
Mr.  Bowes,  procured  the  lumber  and  fixed  the  arrange- 
ments, that  the  experts,  employed  by  the  city,  stated  were 
necessary  in  order  that  those  things  might  be  properly  sent 
up  and  the  display  properly  conducted  on  the  part  of  the 
city,  and  that  it  was  done  in  accordance  with  these  direc- 
tions. *  *  *  I  charge  you  further  that  if  you  find  the 
fact  to  be  that  they  employed  experts  who  knew  what  they 
were  doing  in  sending  up  these  rockets,  and  that  they  were 
sent  up  in  the  manner  in  which  fireworks  should  be  prop- 
erly sent  up,  and  the  accident  occurred,  it  was  a  pure  acci- 
dent, although  injury  might  have  resulted.  It  would  be 
what  lawyers  call  damnuTa  absque  injuria^  for  which 
defendant  would  not  be  liable,  an,d  it  would  be  your  duty 
to  answer  the  first  issue  No."  To  which  portion  of  the 
charge  the  plaintiff  excepts  upon  the  ground  that  there  was 
no  evidence  before  the  Court  and  the  jury  upon  which  to 
base  said  instruction,  but  the  same  is  based  upon  an  hypo- 
thetical state  of  facts  only. 

2.  For  that  the  Judge  further  charged  the  jury :  *  *  * 
"If  these  and  the  other  circumstances  satisfy  you  that  the 
arrangements  for  sending  them  (the  fireworks)  up  were  im- 
properly conducted  by  the  city,  or  that  the  city  did  not 
make  proper  inquiry  to  find  out  whether  the  men  they  had 
a?  experts  knew  what  their  business  was,  and  the  experts 
improperly  performed  their  duty,  in  consequence  of  which 
the  injury  happened,"  &c.    To  which  portion  of  the  charge 
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the  plaintiff  excepts  upon  the  grouifd  that  there  was  no 
evidence  before  the  Court  and  jury  as  to  so  much  of  this 
portion  of  the  charge  as  assumed  that  experts  were 
employed  by  the  defendant  to  send  up  the  fireworks. 

3.  For  that  in  the  extracts  from  the  charge  above  quoted 
it  was,  in  eftect,  given  the  jury  to  understand  that  if  the 
men  who  came  to  the  city  with  the  fireworks  were  experts 
who  understood  their  business  of  sending  up  fireworks,  the 
defendants  would  not  be  liable  for  the  negligence  in  sending 
up  the  fireworks.  In  which  the  plaintifi'  insists  there  was 
error,  and  therefore  excepts. 

4.  For  that  the  Judge  refused  to  give  the  written  prayer 
for  special  instructions  numbered  seven.  In  which  refusal 
plaintiff  insists  there  was  error,  and  excepts. 

5.  For  that  the  Judge  instructed  the  jury,  "  It  was  not 
the  duty  of  the  defendant  to  notify  the  people  where  to 
stand  in  order  to  see  or  where  would  likely  be  points  of 
danger.  That,  in  itself,  is  not  negligence."  In  which 
plaintiff  insists  there  was  error,  and  excepts. 

The  motion  was  refused  and  from  the  judgment  for 
defendant  the  plaintiff  appealed. 

Messrs.  Battle  cfe  Mordecai^  for  plaintiff  (appellant). 
Mr,  J,  iY.  Holding  and  Strong  c&  Strong^  for  defendant. 

Avery,  J. :  The  principal  questions  presented  by  this 
appeal  are,  first,  whether  the  city  of  Raleigh  was  empow- 
ered by  any  general  or  special  statute  to  purchase  fire- 
works, and  order  a  committee  to  direct  the  manner  of 
making  the  display  ;  second,  whether,  if  no  such  authority 
had  been  de]f  gated  to  the  municipality,  it  would  be  answer- 
able for  the  wrongful  conduct  of  agents  acting  within  the 
scope  of  its  instruction  to  them,  but  in  the  exercise  of 
authority  not  delegated  to  it  by  the  Legislature. 
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It  will  possibly  aid  iis  in  the  elucidation  of  these  ques- 
tions to  lay  down  some  general  fundamental  rules  defining 
and  fixing  the  limits  of  municipal  powers.  So  long  as  a 
city  keeps  within  the  purview  of  its  delegated  authority,  it 
is  not  responsible  for  any  act  of  its  agents,  done  in  the 
exercise  of  its  judicial,  discretionary  or  legislative  powers, 
except  where  subjected  to  such  liability  by  some  express 
provision  of  the  Constitution  or  of  a  statute.  Moffitt  v. 
Asheville,  103  N.  C,  237 ;  Hill  v.  Charlotte,  72  N.  C,  56 ; 
1  Sherman  &  Redfield  on  Neg.,  Sec.  262  ;  Robinson  v.  Green- 
villey  42  Ohio,  625.  But  when  such  a  corporation  is  acting 
in  its  ministerial  capacity  or  its  corporate,  as  distinguished 
from  its  governmental  character,  in  the  exercise  of  powers 
conferred  for  its  own  benefit  and  assumed  voluntarily,  it  is 
answerable  for  the  torts  of  its  authorized  agent,  subject  to 
the  limitation  that  such  wrongful  acts  must  not  only  be 
within  the  scope  of  the  agency,  but  also  within  the  limits 
of  the  municipal  authority.  Moffitt  v.  Asheville,  supra, 
254;  2  Dillon  Mun.  Corp.,  (4th  Ed.)  Sec.  96S  (766). 

In  the  section  cited  above.  Judge  Dillon  says :  "  If  the 
act  complained  of  necessarily  lies  wholly  outside  of  the 
general  or  special  powers  of  the  corporation,  as  conferred 
by  its  charter  or  by  statute,  the  corporation  can  in  no  event 
be  liable  to  an  action  for  damages,  whether  it  directly  com- 
manded the  performance  of  the  act,  or  whether  it  be  done 
by  officers  without  its  express  command ;  for  a  corporation 
cannot,  of  course,  be  impliedly  liable  to  a  greater  extent 
than  it  could  make  itself  by  express  corporate  vote  or 
action."  Referring  especially  to  the  wrongful  acts  of 
agents  of  municipalities,  the  same  author  says  in  a  subse- 
quent section  (969a) :  "  As  to  torts  or  wrongful  acts  not 
resting  upon  contract,  but  which  are  ultra  vires  in  the 
sense  above  explained  (viz.,  wholly  and  necessarily  beyond 

the  possible  scope  of  the  chartered  powers  of  the  munici- 
116—20 


306  IN  THE  SUPKEME  COURT.  [116 


LOVK  V.  Ralrigh. 


pality)  we  do  not  see  on  what  principle  they  can  create  an 
implied  liability  on  the  part  of  the  municipality.  If  they 
may,  of  what  use  are  the  limitations  of  the  chartered  cor- 
porate powers?''  2  Thompson  on  Neg.,  737;  Smith  v. 
Rochester^  76  N.  Y.,  506  ;  Mayor  v.  CundiffsA  N.  Y.,  165.  jx 

It  is  not  denied  that  if  the  agent  in  the  course  of  his 
employment  is  guilty  of  negligence  or  commits  even  a  wil- 
ful trespass  with  the  belief  and  intention  that  the  act  will 
enure  to  the  benefit  of  the  prinjcipal,  then  not  only  does  the 
doctrine  of  'respondeat  superior  apply,  but  both  principal 
and  servant  may  be  made  to  answer  for  the  resulting  dam- 
age. See  authorities  cited  in  114  N.  C,  on  pp.  416  ct  417, 
especially  2  Dillon  Mun.  Corp.,  Sects.  979,  980  et  seq ; 
Iltvntt  V.  Swifts  3  Allen,  420;  Johnson  v.  Barber^  5  Gil- 
man  (111.)  425  ;    Wright  v.   Wilcox,  19  Wendell,  343. 

"Without  express  power  (says  Judge  Dillon,  1  Mun. 
Corp.,  Sec.  149-100)  a  public  corporation  cannot  make  a 
contract  to  provide  for  celebrating  the  fourth  of  July,  or  to 
provide  an  entertainment  for  its  citizens  or  guests.  Such 
contracts  are  void  and,  although  the  plaintiff'  complies 
therewith  on  his  j)art,  he  can  not  recover  of  the  corpora- 
tion.'' Hodges  v.  Buffalo,  2  Denio  (N.  Y.)  110;  2  Dillon, 
Sec.  916  et  seq  ;  Atistin  v.  CoggeshaU,  12  K.  I.,  329. 

it  is  needless  to  cite  further  authority  in  support  of  the 
proposition  that  if  a  city  is  not  empowered  to  contract  a 
debt  for  the  purpose  of  making  a  display  on  a  national  hol- 
iday, or  on  such  an  occasion  as  the  centennial  anniversary 
of  its  existence  as  a  municipality,  it  would  follow  of  neces- 
sity, that  it  could  not,  by  empowering  agents  to  supervise  a 
display  that  it  could  not  lawfully  pay  for,  subject  its  tax- 
payers to  liability  for  the  wilful  wrong  or  negligence  of  such 
agents,  when  they  are  acting  entirely  outside  of  the  scope 
of  any  duty  that  the  city  is  authorized  to  impose.  Dillon 
Mun.  Corp.,  Sec.  969a.     A  municipality  is  not  answerable 


N.  C]  FEBRDARY  TERM,  1895.  307 


Love  v.  Ralrioh. 


for  torts  of  a  servant,  except  where  the  wrong  complained 
of  is  an  act  done  in  the  course  of  his  lawful  employment  or 
an  omission  of  a  duty  devolving  upon  him  as  an  incident 
to  such  service. 

Before  entering  upon  the  consideration  of  the  sufficiency 
of  the  statutes  relied  upon,  to  authorize  the  action  of  the 
Mayor  and  Aldermen  of  the  City  in  making  an  appropria- 
tion and  appointing  a  committee  to  purchase  the  necessary 
articles  and  to  supervise  the  pyrotechnic  display  on  the 
occasion  referred  to,  it  is  perhaps  best  to  recur  to  the  rule 
that  a  municipality  is  clothed  with  those  powers  only  which 
are  granted  in  express  terms,  or  necessarily  or  fairly 
implied  from  or  incident  to  those  expressly  granted  and 
'which  it  is  essential  to  exercise  in  order  to  carry  out 
objects  and  purposes  of  creating  the  corporation.  1  Dillon 
Mun.  Corp.,  Sec.  89  (55) ;  State  v.   Webber,  107  N.  C,  962. 

In  all  of  the  cases  relied  upon  by  plaintiff's  counsel  it 
seems  that  the  municipalities  had  the  authority  to  pass  an 
ordinance  or  make  an  order  under  color  of  autliority.  It 
has  not  been  contended  or  alleged  that  the  action  is  founded 
npon  the  creation  of  a  nuisance  by  the  city,  nor  can  it  be 
suceessfullv  maintained  that  the  use  of  fireworks  is  anala- 
gous  to  the  case  of  blocking  up  a  public  highway,  which  it 
is  the  duty  of  the  municipality  to  maintain  in  good  condi- 
tion. 

The  charter  of  the  city  (Ch.  243,  Laws  of  1891)  grants  to 
the  Mayor  and  Aldermen  when  assembled,  the  following 
powers : 

'*Sec.  31.  That  the  aldermen  when  convened  shall  have 
power  to  make  and  provide  for  the  execution  thereof,  such 
ordinances,  by-laws,  rules  and  regulations  for  the  better 
government  of  the  city  as  they  may  deem  necessary :  Pro- 
vided^  the  same  be  allowed  by  the  provisions  of  this  act  and 
be  consistent  with  the  laws  of  the  land." 
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"Sec.  32.  The  board  of  aldermen  shall  contract  no  debt 
of  any  kind  unless  the  money  is  in  the  treasury  for  its  pay- 
ment, except  for  the  necessary  expenses  of  the  city  govern- 
ment." 

"Sec.  33.  That  among  the  powers  hereby  conferred  on 
the  board  of  aldermen,  they  may  borrow  money  only  by 
the  consent  of  a  majority  of  the  qualified  registered  voters, 
which  consent  shall  be  obtained  by  a  vote  of  the  citizens  of 
the  corporation  after  thirty  days  public  notice,  at  which 
time  those  who  consent  to  the  same  shall  vote  'approved' 
and  those  w^ho  do  not  consent  shall  vote  'not  approved' ; 
they  shall  provide  water  and  lights,  provide  for  repairing 
and  cleansing  the  streets,  regulate  the  market,  take  all 
proper  means  to  prevent  and  extinguish  fires,  make  regula- 
tions to  cause  the  due  observance  of  Sunday,  appoint  and 
regulate  city  policemen,  suppress  and  remove  nuisances, 
regulate,  control  and  tax  the  business  of  the  junk-shops 
and  pawn-shop  keepers  or  brokers,  preserve  the  health  of 
the  city  from  contagious  and  infectious  diseases;  may  pro- 
vide a  board  of  health  for  the  city  of  Raleigh  and  prescribe 
their  duties  and  powers,  provide  ways  and  means  for  the 
collection  and  preservation  of  vital  statistics ;  appoint  eon- 
stables  to  execute  such  precepts  as  the  Mayor  or  other  per- 
sons may  lawfully  issue  to  them,  to  preserve  the  peace  and 
order,  and  execute  the  ordinances  of  the  city ;  regulate 
the  hours  for  sale  of  spirituous  liquors  by  all  persons 
required  to  be  licensed  by  the  hoard,  and  during  periods  of 
great  public  excitement  may  prohibit  sales  of  spirituous 
li(juor  by  all  such  persons  for  such  time  as  the  board  may 
deem  necessary ;  may  pass  ordinances  imposing  penalties 
for  violations  thereof  not  to  exceed   a  fine  of  fifty  dollars 

or  imprisonment  for  thirty  days They  shall 

have  the  right  to  regulate  the  charge  for  the  carriage  of 
persons,  baggage  and  freight  by  omnibus  or  other  vehicle, 
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and  to  issue  license  for  omnibuses,  hacks,  dray^or  other 
vehicles  used  for  the  transportation  of  persons  or  things  for 
hire.  They  may  also  provide  for  public  schools  and  public 
school  facilities  by  purchasing  land  and  erecting  buildings 
thereon  and  equipping  the  same  within  the  corporate 
limits  of  the  citv  or  within  one-half  mile  thereof.  They 
may  also  construct  or  contract  for  the  construction  of  a 
system  of  sewerage  for  the  city  and  protect  and  regulate 
the  same  by  adequate  ordinances ;  and  if  it  shall  be  neces- 
f^ary,  in  obtaining  proper  outlets  for  the  said  system,  to 
extend  the  same  beyond  the  corporate  limits  of  the  city, 
then,  in  such  case,  the  Board  of  Aldermen  shall  have  the 
power  to  so  extend  it,  and  both  within  and  without  the 
corporate  limits  to  condemn  land  for  the  purposes  of  right- 
of-way  or  other  requirements  of  the  system,  the  proceedings 
for  such  condemnation  to  be  the  same  as  those  prescribed 
in  chapter  49,  section  6,  of  the  Private  Laws  of  1862  and 
'63,  or  in  the  manner  prescribed  in  chapter  49,  volume  1, 
of  The  Code:' 

In  these  provisions  of  the  charter  and  in  sections  3800 
to  3805,  both  inclusive,  of  The  Code,  will  be  found  enumer- 
ated all  of  the  powers  granted  to  the  city  by  general  or 
special  laws. 

We  do  not  think  that  the  general  power  to  pass  ordi- 
nances can  be  held  to  carry  with  it  by  implication  any  such 
grant  of  authority  as  that  to  expend  the  j)ublic  money  for, 
and  conduct  under  the  auspices  of  the  city  officers  such  a 
display  as  that  described  by  the  witnesses.  .  We  are  aware 
that  such  authority  has  been  assumed  by  cities  and  towns 
in  many  of  the  States,  but  where  the  exercise  of  it  has  ])een 
drawn  in  question  in  the  Courts,  it  has  been  sustained  only 
when  some  statute  expressly  conferred  the  power  to  make 
the  appropriation  for  that  particular  purpose.  As  we 
understand   the  authorities    cited,  the   Supreme   Court   of 
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Massachusetts  has  given  its  sanction  to  the  validity  of 
expenditures  for  such  purposes  only  where  some  express  pro- 
vision of  law  was  shown  to  warrant  it.  In  one  of  the  cases 
cited  from  that  State  {Tindley  v.  Salem^  137  Mass.,  171) 
the  Court  held  that  even  where  a  person  was  injured  by  the 
negligent  use  of  fireworks  by  the  servants  of  a  city  that  had 
ordered  the  display  for  the  gratuitous  amusement  of  the 
people  under  the  authority  of  a  statute,  the  city  was  not 
liable  to  answer  in  damages.  In  an  earlier  case  it  had  been 
held  that  a  city  council  must  act  strictly  in  pursuance  of 
statutory  power  to  make  such  displays  to  subject  it  to  lia- 
bility for  injuries  due  to  the  negligence  of  its  servants  in  the 
management  of  it.  Merriam  v.  Lourevel^  98  Mass.,  21  i). 
Where  no  statutory  authority  is  shown  for  a  wrongful  act 
done  under  the  direction  of  a  municipality,  the  Supreme 
Court  of  Massachusetts  lays  down  the  general  rule  as  to  its 
liability,  substantially  as  we  have  stated  it.  Cavanavgh  v. 
Boston^  139  Mass.,  426;  ClaJjUin  v.  Ilopkinnon^  ^  f^^ray, 
502.  If  there  is  no  authority  conferred  upon  the  Mayor 
and  Aldermen  by  the  statute  mentioned,  and  we  can  dis- 
cover none  after  diligent  search  and  examination,  it  is 
immaterial  whether  the  persons  in  immediate  control  of 
the  fireworks  were  servants  acting  under  the  direction  of 
the  committee  appointed  by  a  resolution  passed  by  the 
Mavor  and  Commissioners  and  stood  in  the  relation  of 
agents  to  the  city,  or  whether  they  were  independent  con- 
tractors. If  the  authorities  of  the  city  acted  ultra  uires  in 
ordering  the  display,  the  question  whether  they  employed 
expert  pyrotechnists  and  acted  upon  their  advice  after 
securing  their  services,  is  equally  as  irrevelant.  If,  there- 
fore, it  were  conceded  that  the  Chairman  of  the  Committee, 
appointed  by  the  city  for  the  purpose,  supervised  and 
directed  the  negligent  management  of  the  fireworks  and  at 
such  a  place  as 'it  was  evidence  of  a  want  of  care  to  select, 
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we  think  it  was  the  duty  of  the  Court  nevertheless  to  tell 
the  jury  that  the  Mayor  and  Aldermen  were  not  authorized 
by  law  to  make  an  appropriation  for  and  direct  the  man- 
agement of  a  display  of  fireworks,  and  that  the  city  was 
not  liable  to  respond  in  damages  for  the  wrongful  or  negli- 
gent conduct  of  a  servant  acting  under  instructions  given 
by  the  City  but  without  authority  of  law.  For  the  reasons 
given,  we  think  that  the  Court  should  have  instructed  the 
jury  that  in  no  aspect  of  the  evidence  was  the  defendant 
corporation  liable  for  the  acts  of  its  servants  in  the  man- 
agement of  the  fireworks.  Whether  the  rulings  of  the 
Court  upon  the  admissibility  of  testimony  were  abstractly 
erroneous  or  not,  is  not  material,  since  whether  excluded  or 
admitted,  it  was  manifest  that  the  plaintiff  was  not  in  any 
view  of  the  evidence  entitled  to  recover.  There  was  no 
error  of  which  the  plaintiff  can  justly  complain  and  the 
judgment  must  be  aflirmed. 

Aflirmed. 

Montgomery,  J.,  did  not  sit. 


SAMUEL  T.  SMITH  et  al  v.  R.  T.  GRAY,  Executor,  et  al. 

Acti&n  to  Secover  Land — Service  of  Process — Irregular 
Judgment  in  Sale  for  Partition — Collateral  AttacJc — 
Ratification  hy  Minors, 

1.  Where,  in  a  proceeding  to  sell  land,  an  order  of  sale  has  been 

made  and  property  sold  and  the  sale  confirmed,  the  judjj:- 
ment  is  final  and  can  only  be  set  aside  in  a  direct  proceeding 
for  that  purpose. 

2.  Where  infant  defendants  are  served  with  a  summons  in  pro- 

ceedings for  the  partition  of  land  and  a  g^uardian  ad  liUm  is 
appointed,  a  judgment  affirming  the  sale  cannot  be  set  aside 
in  a  collateral  proceeding  for  alleged  fraud  or  irregularity. 
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8.  Where  infants,  after  reaching  their  majority,  with  knowledge 
of  the  facts  rendering  the  sale  of  their  land  voidable  for 
irregularity,  receive  the  residue  of  the  purchase  price,  they 
ratify  the  sale. 

4.  Section  387  of  The  Code  cures  irregularities  in  a  partition  sale 
of  land  of  minors. 

Action  to  recover  a  half  interest  in  a  lot  of  land  in  Ral- 
eigh, N.  C,  alleged  to  have  been  irregularly  sold  in  proceed- 
ings for  partition  without  proper  service  of  the  summons  on 
minor  owners,  and  now  owned  by  and  in  the  possession  of 
the  defendants  to  whose  testator  it  came  after  several  mesne 
conveyances,  as  a  purchaser  for  value  and  without  notice  of 
any  irregularity  in  the  proceedings  for  its  sale.  The  action 
was  tried  before  Bynum^  «/.,  at  Fall  Term,  1894,  of  Wake 
Superior  Court,  and  from  a  judgment  in  favor  of  defendants, 
the  plaintiffs  appealed.  The  facts  are  stated  in  the  opinion 
of  Associate  Justice  Montgomery. 

Messrs.  T,  R.  Purnell  and  T.  M.  Argo^  for  plaintiffs 
( appellants ). 

M)\  a.  O,  Biirton^  for  defendants. 

FuRCHES,  J.  :  Though  we  may  feel  called  upon  to  affirm  * 
the  judgment  of  the  Court  below,  we  cannot  say,  as  the 
learned  judge  below  did,  that  in  our  "opinion  the  proceed- 
ing *B'  was  regular."  And  we  fear  that  plaintiffs,  while 
they  were  infants,  did  not  receive  the  protection  from  the 
Court  thev  should  have  had. 

t.' 

We  find  from  the  transcript  of  record  sent  up  that 
Andrew  Syme,  the  administrator  of  J.  J.  Jackson,  father 
of  plaintiffs,  commenced  a  proceeding  in  the  Superior  Court 
of  Wake  to  subject  the  land  in  controversy  to  assets,  to  pay 
debts  and  cost  of  administration,  in  which  he  states  in  his 
verified  complaint  that  the  property  is  worth  $2,000.  This 
proceeding  went  on  to  final  judgment  and  order  of  sale, 
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without  any  service  on  the  plaintiffs  in  this  action,  except 
that  a  member  of  the  bar,  professing  to  act  for  the  infant 
defendants,  had  accepted  service  of  process  and  although 
the  defendants  in  this  proceeding  claimed  their  homestead, 
the  Court  proceeded  to  judgment. 

In  this  proceeding.  Mason  and  Syme  were  appointed  com- 
missioners and  sold  the  land,  when  one  McGee  became  the 
purchaser  at  $910.00,  but  refused  to  comply  with  the  terms 
of  sale  for  the  reasons  that  the  infant  defendants  had  not 
been  served  with  process  and  that  the  homestead  had  been 
claimed.  Whereupon,  Thomas  Wynne,  who  had  married  the 
oldest  sister  of  plaintiffs,  who  was  unfriendly  with  plaintiffs, 
commenced  another  proceeding  in  the  same  Court  to  have 
this  property  sold  for  partition,  making  the  present  plain- 
tiffs defendants.  In  this  proceeding,  there  seems  to  have 
been  a  service  of  the  summons  as  follows  :  "  Served  Febru- 
ary 5th,  1880,  by  reading  the  within  summons  to  all  the 
defendants  named  within ";  and  there  was  a  guardian 
ndlitem  appointed  for  the  infant  defendants,  who  filed  an 
answer,  admitting  all  the  facts  set  out  in  the  complaint. 
And  a  judgment  and  order  of  sale  was  made  in  this  proceed- 
ing, and  Andrew  Syme  and  T.  P.  Devereux  were  appointed 
commissioners — sold  the  property  for  $800  and  reported  that 
it  had  brought  "  a  fair  and  full  price  "  and  recommended  a 
confirmation  of  the  sale,  which  was  made  by  the  Court. 
These  commissioners  seemed  to  have  made  this  sale  under 
the  order  of  the  Court  in  the  case  of  Syme,  Adm'r,  and  also 
under  the  order  in  the  case  of  Thos.  Wynne  against  plain- 
tiffs, in  the  proceeding  to  sell  for  partition.  As  they 
report  said  sale  in  both  proceedings,  the  Court  confirms  it 
in  both  proceedings  and  their  Meed  to  Pinkston  states  that 
it  is  made  under  both  proceedings. 

It  also  appears  that  the  same  attorney  who  undertook  to 
accept  service  in  the  case  of  Syme,  Adm'r,   for  the  infant 
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defendants,  acted  as  the  attorney  of  Thomas  Wynne  in  his 
proceedings  against  them  to  sell  the  property  for  partition. 

This  Court  cannot  say  that  such  "  proceedings  are  reg- 
ular," or  allow  them  to  receive  the  sanction  of  this  Court. 
And  if  the  case  stopped  here  we  would  most  unhesitatingly 
set  them  aside,  were  this  a  direct  proceeding  for  that  pur- 
pose. 

But  with  all  this  irregularity  we  cannot  say  they  were 
voidy  and  this  is  the  turning  point  in  the  case  in  favor  of 
the  defendants. 

Where  there  is  no  service  of  process  the  court  has  no 
jurisdiction  and  its  judgment  is  void.  Bank  v.  WilsoHj  80 
N.  C,  200;  Stmicill  v.  Gay,  92  N.  C,  462.  Such  judg- 
ments have  no  force  and  may  be  quashed  on  motion  or  ex 
mero  raotu,  and  will  be  treated  everywhere  as  a  nullitj'. 
Carter  v.  Rcnmtree,  109  N.  C,  29. 

When  a  judgment  is  attacked  for  fraud  the  remedy  is  by 
motion  in  the  cause,  if  the  proceeding  is  still  pending.  But 
if  the  proceeding  has  been  ended  by  final  judgment  an  inde- 
pendent action  must  be  brought.     Carter  v.  Ronntree^  »upra. 

In  a  proceeding  to  sell  lands  when  an  order  of  sale  has 
been  made  and  property  sold,  this  is  a  final  judgment,  and 
while  it  may  be  set  aside  in  a  direct  proceeding  for  that 
purpose,  it  cannot  be  attacked  in  a  collateral  proceeding. 
McLaurin  v.  McLaurin,  106  N.  C,  331 ;  McGlawhorn  v, 
Worthington,  98  N.  C,  199;  Sumner  v.  Se^soms,  94  N.  C, 
371 ;  Hare  v.  Hollonuui,  94  N.  C,  14.  But  it  seems  that 
this  is  one  of  the  cases  intended  to  be  provided  for  in  the 
act  of  1879  (Sec.  387  of  The  Code),  and  the  irregularities 
pointed  out  above  are  cured  by  this  Act.  Fowler  v.  Poor^ 
93  X.  C,  466 ;  Hare  v.  IIollr>man,  supra ;  Cates  v.  PicJceti^ 
97  N.  C,  21. 

As  this  judgment  was  only  irregular  and  not  void,  it 
would  seem  that  tlie  deed  of  tlie  commissioners  to  Pinks- 
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ton  conveyed  the  legal  title-  to  the  property  now  in  dispute 
and  may  be  considered  as  a  deed  from  plaintiffs,  while  they 
were  infants,  which,  though  voidable,  was  not  void  and  might 
be  ratified  by  them  after  they  reached  their  majority.  And 
if  this  is  so  we  hold  the  fact  that,  after  they  came  of  age 
and  being  in  possession  of  all  the  facts,  their  receiving  the 
residue  of  the  purchase  money  was  a  ratification  of  what 
had  been  done  and  of  defendants'  title.  And  they  will 
not  now  be  allowed  to  come  into  court  and  dispute  the 
same. 

It  is  not  contended  but  what  defendants  are  purchasers 
for  a  valuable  consideration  and  without  notice  ;  and  it  may 
be  that  this  would  be  another  ground  of  defense.  But  as 
we  have  decided  the  case  for  defendants  upon  other  grounds 
we  do  not  consider  this. 

Judgment  Aflirmed. 


G.  C.  FARTHING  v.  W.  T.  CARRINGTON. 

Practice — Controversy  loithout  Actwi — Matter  of  Public 
Interest — Hearing  on  Appeal — Conditional  Sales  and 
Mortgages^  Validity  of — Present  Consideration — Pre- 
existing Debts — Construction  of  Statute, 

1.  Where,  under  section  567  of  The  Code,  a  controversy  is  sub- 
mitted which  involves  matters  of  great  public  concern  and 
which  is  supported  by  an  affidavit  that  a  real  case  exists,  and 
that  the  controversy  is  submitted  in  good  faith  to  determine 
the  rights  of  the  parties,  this  Court  will,  upon  appeal,  deter- 
mine the  question  of  law  thus  raised,  although  the  state- 
ment of  facts  is  not  full  enough  to  render  a  judgment  com- 
manding or  prohibiting  a  thing  to  be  done.  (Avert  and 
Clark,  J.  J.,  dissenting.) 
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2.  Under  rules  10  and  12  this  Court  will,  by  consent  of  parties, 

receive  printed  argument,  without  regard  to  the  number  of 
the  case  on  the  docket  or  date  of  docketing  the  appeal,  and 
in  a  cause  directly  involving  a  matter  of  great  public  interest, 
will  assign  an  earlier  place  on  the  calendar  or  fix  a  day  for 
its  hearing. 

3.  Chapter  466,  Acts  of  1895,  entitled  *'An  act  to  regulate  assign- 

ments and  other  conveyances  of  like  nature  in  North 
Carolina,"  applies  only  to  conveyances  made  to  secure  pre- 
existing debts  and  not  to  those  executed  to  secure  a  debt 
growing  out  of  the  transaction  itself  and  for  a  present  con- 
sideration. 

Controversy,  submitted  witliout  action,  heard  before 
Green^  ./.,  at  March  Term,  1S95,  of  Durham  Superior 
Court,  and  from  the  judgment  rendered  therein  the  plain- 
tiff appealed.     The  appeal  was  docketed  in  this  Court  on 

the day  of ,  1895,  after  the  cases  from   the  5th 

District  had  been  disposed  of,  and  by  consent  was  heard  on 
the day  of  April,  1895. 

The  submission  to  the  Court  below  was  as  follows: 

To  the  Hon,  L,  Z.  Oreen^  Judge  Premding  at  the  March 
Terin^  1895,  of  Durham.  Superior  Court : 

G.  C.  Farthing,  Hiram  Jones  and  W.  T.  Carrington, 
being  parties  to  a  question  in  difference  which  might  be  the 
subject  of  a  civil  action,  present  a  submission  of  the  same 
to  the  Court  for  its  decision,  as  follows  : 

All  said  })arties  are  residents  of  Durham  County,  North 
Carolina,  except  Jones,  who  lives  in  Chatham.  All  parties 
agree  that  the  case  may  be  tried  in  Durham  County. 

On  the  23d  day  of  March,  1895,  said  Hiram  Jones,  desir- 
ing to  borrow  One  Hundred  Dollars,  applied  to  W.  T.  Car- 
rington,  who  loaned  him  said  sum,  which  was  attempted  to 
be  secured  by  the  execution  of  a  bond  and  mortgage,  the 
following  being  a  copy  of  the  said  mortgage : 

I,  Hiram  Jones,  of  the  County  of  Chatham,  of  the  State 
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of  Xorth  Carolina,  am  indebted  to  W.  T.  Carrington,  of 
Durham  County,  in  said  State,  in  the  sum  of  One  Hundred 
Dollars  for  which  he  holds  my  note,  to  be  due  on  the  1st 
day  of  November,  A.  D.  1895,  and  to  secure  the  payment 
of  the  same  I  do  hereby  convey  to  him  these  articles  of 
personal  property,  to-wit :  One  gray  mare,  name  MoUie, 
known  as  the  Gaston  Foard  mare,  about  6  years  old ;  one 
bay  horse  mule,  name  John,  known  as  the  Dick  Atwater 
mule,  about  5  years  old ;  one  red  no-horned  cow,  about  6 
Years ;  one  brindle-horned  cow  about  5  years  old  ;  8  head 
of  Hogs,  now  on  my  farm  where  I  now  live ;  1  one-horse 
wagon ;  all  my  farming  tools  and  geer ;  all  the  crop  that 
I  raise  on  my  land  or  any  other  land  that  I  tend  in  the 
year  of  1895,  such  as  wheat,  corn,  fodder,  shucks,  cotton, 
tobacco,  <fec.,  all  free  from  any  incumbrance  or  lien. 

But  on  this  Special  Trust,  That  if  I  fail  to  pay  said  debt 
and  interest  on  or  before  the  1st  day  of  Xovember,  A.  D. 
1895,  then  he  may  sell  said  property,  or  so  much  thereof  as 
may  be  necessary,  by  Public  Auction,  for  Cash,  first  giving 
twenty  days'  notice  at  three  public  places,  and  apply  the 
proceeds  of  such  sale  to  the  discharge  of  said  debt  and  inter- 
est on  the  same  and  pay  any  surplus  to  me  after  all  cost 
and  attorney,  &c. 

Given  under  my  hand  and  seal,  this  23d  day  of  March, 
A.  D.  1895. 

His 

HIRAM    X    JONES.  (Seal).     , 

Mark. 

Witness:  J.  J.  Thaxton. 


*10O.00.  DuBHAM,  N.  C,  March  23,  1895. 

On  or  before  the  Ist  day  of  November,  1895,  with  inter- 
est from  date  at  the  rate  of  8  per  cent,  per  annum  until 
paid,  I  promise  to  pay  to  the  order  of  W.  T.  Carrington  the 
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siiTQ    of  One   Hundred  Dollars,   for   value   received,    and 
secured  by  chattel  mortgage  with  even*  date  with  this  note. 

His 

HIRAM  X  JONES.  (Seal.) 

Mark. 

Witness :  J.  J.  Thaxton. 

That  at  the  time  of  and  before  the  execution  of  said 
mortgage,  said  Hiram  Jones  was  indebted,  by  note,  to  G. 
C.  Farthing,  above  named,  in  the  sum  of  One  Hundred 
Dollars,  and  said  P'arthing  contends  that  said  mortgage  is 
void,  for  the  reason  that  at  the  date  of  its  execution  he  was 
a  creditor  of  said  Jones,  as  above  stated.  Whereas,  said 
W.  T.  Carrington  and  Hiram  Jones  contend  that  neither 
the  letter  nor  the  spirit  of  the  new  anti-preference  law 
embraces  a  case  of  this  kind,  in  which  one  person,  however 
much  indebted  at  the  time,  creates  a  new  debt  and  seeks 
to  secure  the  same  by  mortgage,  trust-deed  or  other  secu- 
rity. And  so  desiring  to  save  costs  and  trouble,  they  ask 
the  decision  of  the  Court  upon  the  state  of  facts. 

W^.  T.   Cakeington. 

Hiram  Jones. 

G.  C.  Farthing. 

W^.  T.  Carrington  and  G.  C.  Farthing,  being  duly  sworn* 
states  that  this  controversy  is  real,  and  the  proceedings  in 
good  faith,  to  determine  the  rights  of  the  parties. 

W^.  T.  Carrington. 

Sworn  to  and  subscribed  before  me  this  April  1,  1895. 
W^itness  my  hand  and  notarial  seal. 

Chas.  K.   Faucette, 

Notary  Public. 

The  following  judgment  was  rendered  : 

''  The  Court  having  carefully  read   and  considered  this 

« 

controversy   without  action,   and  after  hearing   argument 
of  counsel,  is  of  opinion,  and  so  adjudges  here  and  now. 
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that  G.  C.  Farthing  is  not  entitled  to  have  the  mortgage 
set  out  in  the  '  controversy  submitted  '  declared  void,  but 
on  the  contrary,  that  said  mortgage  is  as  operative  and 
effectual  to  pass  title  as  it  would  have  been  prior  to  the 
passage  of  the  anti-preference  law  by  the  recent  legisla- 
ture.'' 

Messrs.  Boone  cfe  Boone^  for  plaintiffs  (appellants). 
Messrs.  Fuller^  Winston  db  Fuller^  for  defendant. 

Montgomery,  J. :  This  case  was  submitted  to  the  court 
below  under  section  567  of  The  Code^  and  is  here  by 
appeal.  This  section  of  The  Code  answers  a  most  excellent 
and  useful  purpose,  in  that  it  enables  parties  to  have  their 
questions  in  difference  settled  upon  an  agreed  state  of  facts, 
without  delay  and  without  the  cost  of  witnesses  and  a  trial 
below.  It  disregards  forms,  as  such,  and  the  perplexities  of 
pleadings.  It  requires  only  that,  by  affidavit,  it  shall  be  made 
to  appear  that  a  real  case  exists  and  that  the  controversy 
is  submitted  in  good  faith  to  determine  the  rights  of  the 
parties.  One  of  the  long  standing  rules  of  practice  of  this 
Court,  number  10,  provides  that,  "When  by  consent  of 
counsel  it  is  desired  to  submit  a  case  without  oral  argu- 
ment, the  Court  will  receive  printed  arguments  without 
regard  to  the  number  of  the  case  on  the  docket,  or  date  of 
docketing  the  appeal  *  *  "  Rule  13  amongst  other  things 
provides  that  the  Court  at  the  instance  of  a  party  to  a  cause 
directly  involving  a  matter  of  great  public  interest,  may 
assign  an  earlier  place  in  the  calendar  or  fix  a  day  for  the 
argument  thereof  which  shall  take  precedence  of  other 
business.  Under  these  rules  we  have  felt  it  to  be  our  dutv 
to  give  an  early  hearing  to  the  matters  involved  in  the  case 
before  us,  because  of  its  public  and  general  interest. 

Upon  examination  of  the  proceeding  before  us,  we  are 
not  satisfied  that  the  facts  are  stated  with  sufficient  full- 
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nesB  to  entirely  comply  with  the  statute  under  which  the 
matter  is  submitted  ;  but  the  question  of  law  which  is  sub- 
mitted is  presented  with  entire  distinctness.  And  while 
ordinarily  we  might  dismiss  the  proceeding  because  the 
case  is  not  full  enough  as  to  its  statement  of  facts,  yet 
where  a  matter  involves  a  great  public  interest,  as  does 
this  matter,  we  have  concluded  to  follow  a  late  precedent 
of  this  Court — "  Treat  the  case  as  in  the  nature  of  a  sub- 
mission of  the  controversy  without  a  formal  action."  The 
precedent  to  which  we  refer  will  be  found  in  Appendix 
"A,"  114  N.  C.  Reports,  and  is  as  follows : 

Executive  Department,  March  29,  1894. 

77?  the  Justices  of  the  Supreine  Courts 

Sirs  :  There  exists  a  difference  of  opinion  in  the  minds 
of  the  citizens  of  the  State  in  regard  to  the  term  of  office  of 
a  Judge  elected  by  virtue  of  the  provisions  of  section  25, 
Article  IV,  of  the  Constitution.  The  Attorney  General, 
in  an  opinion  filed  at  my  request  in  this  office,  has  advised 
me  that  every  Judge  elected  under  that  section  is  elected 
for  a  full  term  of  eight  years.  A  considerable  number  of 
able  members  of  the  legal  profession  diifer  from  him  in  his 
construction,  and  contend  that  a  Judge  so  elected  is  only 
elected  for  the  unexpired  term  of  his  predecessor  in  office. 
It  is  all  important  that  the  question  should  be  determined 
by  the  highest  Court  in  the  State  before  the  election  of 
Judges  shall  take  place  in  1894.  The  importance  of  hav- 
ing this  matter  determined  will  be  apparent  from  section 
2689  of  The  Code^  which  is  as  follows :  "When  the  elec- 
tion shall  be  finished  the  registrars  and  judges  of  election, 
in  the  presence  of  such  of  the  electors  as  may  choose  to 
attend,  shall  open  the  boxes  and  count  the  ballots,  reading 
aloud  the  names  of  the  persons  wlio  shall  appear  on  each 
ticket ;  and  if  there  shall  be  two  or  more  tickets  rolled  up 
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together,  or  any  ticket  shall  contain  the  names  of  more  per- 
sons than  such  elector  has  a  right  to  vote  for,  or  sliall  have 
a  device  upon  it,  in  either  of  these  cases  such  ticket  shall 
not  be  numbered  in  taking  the  ballots,  but  shall  be  void, 
and   the    counting    of  votes    shall    be    continued    without 
adjournment    until    completed,    and    the    result    thereof 
declared."     I  am  informed  by  the   Attorney  General*  that 
this  section  has  been  construed  by  the  Supreme  Court  in 
the  case   of  Deloatch  v.  Rogers^  86  N.   C.   Reports,  page 
357,  to  mean  that  if  a  ticket  contains  the  names  of  more 
persons  than  the  elector  has  a  right  to  vote  for  "it  is  not 
only  inoperative  as  to  the  person  improperly  voted  for,  but 
as  to  all  others  for  whom  the  elector  may  vote.     The  entire 
ballot  for   all  is  vitiated  and  must  be  rejected  from  the 
count."     This  section  has  not   been   modified  or  repealed, 
and  is  a  part  of  our  present  election  law.     By  virtue  of  its 
provisions  the  whole  Judicial  ticket  may  be  void  if  it  should 
contain  more  names  than  the  elector  has  a  right  to  vote  for. 
It  will  contain  more  names  than  the  elector  has  a  right  to 
vote  for  if  upon  it  is  printed  or  written  the  name  of  a  candi- 
date for  the  office  of  ♦!  udge   when   the  term   of  such  office 
will  not  have  expired  by  January  1,  1895.     It  is  manifest 
that  this  result  will  occur  if  the  Attorney   General's   opin- 
ion contains  a  correct  construction  of  Section  25,  Art.   IV, 
of  the  Constitution,  and  the  electors  of  the  State  vote  for 
Judges  upon  a  ticket  printed  or  written  in  accordance  with 
the  opposite  construction.     In   view  of  the  importance   of 
determining    the     doubt    prevailing   upon    the   subject   I 
respectfully  request  you  to  indicate  w'hat  is  your  construc- 
tion of  the  Constitutional  provisions  relating  thereto. 
I  have  the  honor  to  be. 

Very  respectfully  yours, 
(Signed)  Elias  Carr,  Governor. 

116—21 
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Raleigh,  N.  C,  April  3,  1894. 
To  THK  Governor  : 

Your  communication  of  the  29th  ult.,  requesting  an 
opinion  respecting  the  term  of  office  of  the  Judges  elected 
under  the  provisions  of  Section  25,  Art.  IV,  of  the  Consti- 
tution, lias  been  received  and  duly  considered  by  us.  We 
beg  to  assure  your  Excellency  that  we  appreciate  the 
importance  of  the  question  you  have  submitted  for  our 
consideration,  and  that  we  would  at  once  give  to  it  the 
thorough  investigation  which  its  solution  would  require  if 
we  could  feel  that,  in  expressing  an  opinion  upon  the  sub- 
ject, we  were  not  overstepping  the  bounds  which  a  proper 
sense  of  propriety  prescribes  for  our  action.  As  you  are 
aware.  Justices  Clark  and  MacRae  of  this  Court,  and 
Judges  Armfield,  Bynum,  Shuford,  Whitaker  and  Boykin, 
of  the  Superior  Court,  have  rights  of  i)roperty  in  offices 
which  would  be  affected  by  a  judicial  determination  of  the 
question  which  you  ask  us  to  answer,  and  we  find  our  per- 
plexity increased  by  the  fact  that  these  gentlemen  do  not  join 
your  Excellency  in  recjuesting  us  to  examine  into  the  mat- 
ter and  express  an  opinicm  thereon.  If  we  could  be  assured 
that  such  is  their  desire,  we  should  feel  less  embarrassed  in 
coming  to  a  conclusion  as  to  what  action  we  should  take 
in  this  emergency.  We  desire  to  state  that  Justices  Clark 
and  MacRak  have  deemed  it  proper  that  they  should 
abstain  from  taking  any  part  whatever  in  this  correspond- 
ence. 

W^e  are  yours  very  respectfully, 
(Signed  by) 

Shepherd,  C.  J.,  and  Avery  and  Burwell,  JJ. 

The  Associate  Justices  of  the  Supreme  Court  and  the 
Judges  of  the  Superior  Court,  whose  tenure  of  office  was 
affected  by  the  question  involved,  joined  in  a  request  that 
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the  matter  should  be  left  to  the  decision  of  Chief  Justice 
Shepherd  and  Associate  Justices  Avery  and  Bcrwell,  and 
the  following  reply  to  the  Governor  contains  their  opinion  : 

Raleigh,  May  11,  1894. 
To  THE  Governor, 

Dear  Sir  : — The  communication  from  our  associates  and 
the  Judges  of  the  Superior  Court  which  has  been  for- 
warded by  your  Excellency  to  us  relieves  us  of  embarrass- 
ment in  complying  with  your  request,  since  it  is  in  the 
nature  of  a  submission  of  the  controversv  in  reference  to 
their  terms  of  office  without  a  formal  action,"  &c.,  etc. 
(Signed  by) 

Shepherd,  C.  J.,  and  Avery  and  Burwell,  JJ. 

The  controversy  arises  upon  a  state  of  facts  which  brings 
before  us  the  construction  of  the  Act  of  the  General 
Assembly  of  March  13,  1895,  entitled,  "  An  Act  to  regu- 
late Assignments  and  other  conveyances  of  like  nature  in 
North  Carolina."  Section  1  is  as  follows  :  "That  all  condi- 
tional sales,  assignments,  mortgages  or  deeds  in  trust,  which 
are  executed  to  secure  any  debt,  obligation,  note  or  bond 
which  gives  preference  to  any  creditor  of  the  maker,  shall 
be  absolutely  void  as  to  existing  creditors."  The  plaintiff 
contends  that  the  mortgage  in  this  case  is  void  under  the 
provisions  of  the  act.  AV^e  are  of  the  opinion  that  the 
mortgage  is  valid,  and  that  the  Act  is  limited  to  condi- 
tional sales,  assignments,  mortgages  and  deeds  in  trust 
made  to  secure  pre-existing  debts  and  obligations,  and  that 
mortgages  of  the  nature  of  the  one  before  the  Court,  grow- 
ing out  of  the  transaction  itself  and  executed  for  a  present 
consideration,  do  not  come  within  the  operations  of  the 
statute  referred  to,  and  that  it  (the  8tatute)evidently  refers 
to  pre-existing  debts,  and  was  not  intended  to  embrace 
transactions  of  this  kind  where  the  debt  grows  out  of  the 
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transaction  itself  and  is  for  a  present  consideration.  We 
are  supported  in  this  position  by  an  opinion  of  this  Court 
at  its  January  Term,  1871,  delivered  by  Chief  Justice 
Pearson  in  the  case  of  McKay  v.  Gilliam^  ^b  N".  C,  130, 
construing  the  Act  of  1861,  Ch.  4,  Sec.  12,  which  Act  is 
substantially  like  the  one  now  under  consideration.  The 
same  principle  of  construction  is  also  recognized  in  Reeves 
V.  Cole^  93  N.  C,  90,  although  that  case  arose  on  the  con- 
struction of  the  statute  concerning  agricultural  supplies. 
However,  after  deciding  the  point  raised  in  that  case.  Chief 
Justice  Smith,  for  the  Court,  further  said :  '*A  similar 
method  of  construction  was  pursued  in  ascertaining  the 
meaning  and  giving  ettect  to  a  section  in  the  Act  of  Sep- 
tember 11,  1861,  which  declared  that  "all  deeds,  of  trust 
and  mortgages  hereafter  made  and  judgments  confessed  to 
secure  debts  shall  be  void  as  to  creditors"  unless  providinor 
for  the  payment  ^>?'6^  rata  of  all  the  debts  and  liabilities  of 
the  maker.  It  was  held  in  McKay  v.  Gilliam^  supra^  that, 
notw^ithstanding  the  broad  terms  of  the  act,  its  purpose  was 
'Ho  take  from  debtors  the  right  to  give  preference  to  some 
creditors  to  the  exclusion  of  others,"  and  its  operation  was 
confined  to  pre-existing  debts  and  did  not  include  a  loan 
contracted  at  the  time  of  the  execution  of  the  deed  and 
secured  by  it."  We  are  therefore  further  of  the  opinion 
that  the  act  before  us  is  intended  only  to  prevent  a  prefer- 
ence in  favor  of  pre-existing  creditors  in  the  cases  specified 
in  the  Act  itself.  The  appellant  will  pay  the  costs  of  this 
proceeding. 

Clark,  J.  (concurring  in  the  result) :  As  the  Conrt 
holds  that  the  question  of  the  construction  of  the  Act  is 
properly  raised,  by  the  record,  I  express  my  concurrence  in 
the  opinion  that  the  Act  only  applies  to  "assignments  and 
other  convevances  of  like  nature"  as  is  stated  in  the   title. 
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and  forbids  preferenceB  being  given   by  such  to  existing 
creditors,  and  that  it  has  no  application  to  mortgages,  crop 
liens  or  other  conveyances  which  may  be  executed  to  secure 
a  debt  or  loan  created  at  the  same  time  with  the  execution 
of  such  conveyance,  nor  where  the  conveyance  is  executed 
to  secure  advances  thereafter  to  be  made.     McKay  v.  Gtl- 
lianij  65  N.  C,  130.     But,  I  regret  I  cannot  concur  with 
the  majority  of  the  Court  that   the  question   is  properly 
before  us  in  this  poceeding.     The  submission  of  a  "contro- 
versy without  action"   under   The   Code^   Section   567,   is 
simply  an  inexpensive  and  prompt  proceeding  to  obtain  the 
decision  of  the  Court  as  to  the  rights  of  the  parties  in  a 
matter  where  the  facts  are  not  disputed.     It  dispenses  with 
summons  and  pleadings,  and  can  be  submitted  to  the  Judge 
at  Chambers  as  well  as  at  Term.     But  it  is  not  intended  as 
a   mode    of  propounding    queries  to   the   Court   to    settle 
abstract  questions  of  law  when  no  judgment  can  be  ren- 
dered directing  the  defendant  to  do  or  not  to  do  some  par- 
ticular act.     McKeihan  v.  Ray^  71  N.  C,   165;  Little  v. 
Thome,  93  N.  C,  69  ;  Millikan  v.  Fox,  84  N.  C,  107.     It 
is  a  substitute  for  a  civil  action  and  must  state  facts  suffi- 
cient to  constitute  a  cause  of  action  and  upon   which  the 
Court   could  have  rendered   a  judgment   if  presented   by 
complaint  and  demurrer.     The  question  here  sought  to  be 
decided  could  of  course  be  presented  in  this  manner  of  pro- 
ceeding,   but    only    upon    sufficient    facts    stated.     In   the 
present  case  all  the  facts  agreed  are  that  Carrington,  being 
indebted  to  the  plaintiff,  executed   a  mortgage  to  his  co- 
defendant  to  secure  a  loan  made  at  the  time  of  the  execu- 
tion of  the  mortgage,  and  the  plaintiff  asks  a  decree  that 
snch  mortgage  be  declared  void  as  to  him.     Suppose  the 
plaintiff  had  been  correct  in  alleging  that  the  mortgage  was 
void,  does  the  bare  fact  that  a  debtor  executes  a  void  mort- 
gage entitle  any  creditor  to  obtain  a  decree  that  the  mort- 


326  IN  THE  SUPREME  COURT.  [116 


Farthing  v.  Carrington. 


gage  is  void  ?  How  is  he  hurt  by  it  ?  The  creditor,  whose 
debt  has  not  ueeii  reduced  to  judgment,  has  no  lien  on  any 
particular  land  of  the  debtor.  He  has  no  ground  even  to 
ask  that  the  mortgage  be  removed  as  a  cloud  on  his  title. 
There  is  no  allegation  or  agreement  here  that  the  defend- 
ant Carrington  has  included  in  this  mortgage,  property 
above  his  homestead,  which  would  otherwise  have  been 
liable  to  execution  for  the  plaintiff's  debt  and  that  the 
defendant  has  none  other  property  liable  to  the  plaintiff^s 
execution.  Nor  is  it  averred  that  the  plaintiff  has  judg- 
ment and  execution,  and  if  he  had,  no  reason  is  shown  why 
he  could  not  sell  under  it  and  buy  the  property  embraced 
in  the  alleged  mortgage,  treating  it  as  void.  It  does  not 
appear  even  that  the  mortgage  has  been  registered.  It  is 
true  the  atfidavit  sets  out  that  this  is  a  honajid^  action,  but 
it  does  not  appear  that  the  plaintiff  has  siiffered  or  will  suf- 
for  any  detriment,  nor  that  the  courts  can  render  him  any 
aid.  Indeed,  on  the  facts  agreed  there  is  no  judgment  that 
the  Court  could  render,  unless  it  is  that  of  passing  upon  the 
abstract  question  of  the  construction  of  the  Act.  Nor  can 
I  concur  that  the  response  of  the  Court  (114  N.  C,  ^23)  to 
the  inquiry  of  the  Governor  as  to  the  tenure  of  Judicial 
office  is  a  precedent  in  this  case  which  concerns  merely  the 
rights  of  parties  litigant  in  a  civil  action  of  a  private 
nature. 

Avery,  J.  (dissenting):  The  statute  {Code,  Sec.  567) 
was  enacted  in  order  (said  Pkarson,  C.  J.,  in  McKethan  v. 
Ray^  71  N.  C,  165)  "to  dispense  with  the  formality  of 
summons,  complaint  and  answer."  It  would  manifestly 
lead  to  absurdity  to  hold  that  the  "controversy  without 
action"  was  intended  to  include  any  other  than  a  legal  con- 
troversy, if  the  statute  did  not  relieve  us  of  discussing  the 
general  principle  by  declaring  in  plain  terms  that  it  must 
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be  between  "  parties  to  a  question  in  difference,  which 
might  be  the  subject  of  a  civil  action."  It  follows  neces- 
sarily that  before  the  Court  can  consider  such  a  proceeding 
it  must  be  satisfied  from  the  statement  that  a  cause  of 
action  exists  and  this  can  only  appear  when  from  the  sworn 
statement,  however  informally  or  inartistically  drawn,  the 
Court  can  gather  facts  sufficient  to  constitute  "  the  subject 
of  a  civil  action."  Hence  it  has  been  held  that  where  the 
'^case  containing  the  facts  "  does  not  show  that  the  Court 
has  jurisdiction,  the  proposed  controversy  must  be  dis- 
missed. Little  V.  Thorne^  93  N.  C,  69.  Following  num- 
berless precedents,  beginning  with  Tucker  v.  Baker^  86  N. 
C,  1,  this  Court  has  held  during  the  present  term  in  the 
ease  of  Wehh  v.  Hiclctt^  Justice  Furches  delivering  the 
opinion  of  the  Court,  that  where  facts  cannot  be  gathered 
from  the  whole  complaint  that  would,  if  true,  entitle  a 
plaintiff  to  recover,  the  action  must  be  dismissed.  LdHsiier 
V.  Roper ^  114  N.  C,  17.  In  the  case  at  bar,  it  is  set  forth 
in  the  sworn  statement  that  Hiram  Jones,  one  of  the  parties, 
borrowed  one  hundred  dollars  from  another  party,  W.  T. 
Carrington,  on  the  23d  of  March,  1895. 

The  mortgage,  with  the  probate  and  certificate  of  regis- 
tration is  set  forth  in  full,  and  then  follows  the  portion  of 
the  affidavit  upon  which  the  status  of  the  case  in  Court 
depends,  which  is  as  follows : 

"That  at  the  time  of  and  before  the  executi-on  of  said 
mortgage,  said  Hiram  Jones  was  indebted,  by  note,  to  G. 
C.  Farthing,  above  named,  in  the  sum  of  One  Hundred 
Dollars,  and  said  Farthing  contends  that  said  mortgage  is 
void,  for  tlie  reason  that  at  the  date  of  its  execution  he  was 
a  creditor  of  said  Jones,  as  above  stated.  Whereas,  said  W. 
T.  Carrington  and  Hiram  Jones  contend  that  neither  the 
letter  nor  the  spirit  of  the  new  anti-preference  law  embraces 
a  case  of  this  kind,  in   which   one  person,  however  much 
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indebted  at  the  time,  creates  a  new  debt  and  seeks  to  secure 
the  same  by  mortgage,  trust-deed  or  other  security.  And 
so  desiring  to  save  costs  and  trouble  they  ask  the  decision 
of  the  Court  upon  the  state  of  facts. 

W.  T.  Cakbington, 
Hiram  Jonks, 
G.  C.  Farthing. 

"W.  T.  Carrington  and  G.  C.  Farthing,  being  duly  sworn, 
state  that  this  controversy  is  real,  and  the  proceedings  in 
good  faith,  to  determine  the  rights  of  the  parties. 

W.  T.  Carrington. 
"Sworn  to  and  subscribed  before  me  this  April  1, 1895. 
"Witness  my  hand  and  notarial  seal. 

CuAs.  K.  Faucette, 

Notary  Public." 

The  Act  of  March  13th,  1895,  provides  that  "All  condi- 
tional sales,  mortgages  or  deeds  in  trust,  which  are  executed 
to  secure  any  debt,  obligation,  note  or  bond  which  gives 
preference  to  any  creditor  of  the  maker,  shall  be  abso- 
lutely void  as  to  existing  creditors^  The  Statute  of  13th 
Elizabeth  {Code^  Sec.  1545)  declared  all  conveyances  exe- 
cuted "to  delay,  hinder  and  defraud  creditors  and  others  of 
their  just  and  lawful  actions,  etc.,  (only  as  to  that  person, 
his  heirs,  etc.)  to  be  utterly  void  and  of  no  effect."  Before 
the  enactment  of  that  statute  it  was  necessary  to  invoke 
the  aid  of  a  court  of  equity  to  have  a  deed  declared  void 
for  fraud,  and,  where  by  that  or  any  other  statute  deeds  are 
pronounced  void  as  against  creditors,  in  order  to  secure  a 
formal  declaration  of  their  invalidity  the  moving  party 
must  ask  relief  that  would  have  been  administered  formerly 
solely  in  a  court  of  equity. 
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It  does  not  appear  that  the  creditor  Farthing  has  sued 
upon  the  ntote  due  him,  or  that,  if  he  had  obtained  judg- 
ment   and    issued    execution   thereon,  he   could   not  have 
realized  his  debt  by  the  sale  of  other  property.     Unless  the 
creditor  has  the  right,  upon  the  state  of  facts  presented,  to 
demand  a  formal  declaration  of  the  Court  that  the  mortgage 
is  void,  no  cause  of  action  is  stated,  upon   which  he  can 
demand  any  judgment  whatever.     Southerland  v.  Harper^ 
S3  X.  C,  200.     Farthing  has  shown  no  shadow  of  a  claim 
to  either  the  specific  personal  property  or  the  land  cov^ered 
by  the  mortgage  to  Carrington,  and  there  is  not  the  slight- 
est ground,  therefore,  for  invoking  the  aid  of  the  Court  to 
remove  a  cloud  from  property  to  which  he  has  shown  no 
apparent  right  or  title.     Browning  v.  Lavender^  104  N.  C, 
61^:  Peacock  v.  Stott^  Ihid^  164.     "A  cause  of  action  is 
generally  held  to  be  a  union   of  the  right  of  the  plaintiff 
and  its  infringement  by  the  defendant."     1  Enc.  of  PI.  & 
Pr.,  p.  116.     The  two  elements  are  the  right  of  the  plain- 
tiff and  omission  of   duty  or  wrong    on    the  part    of  the 
defendant.     Hayes  v.  Clinkscales^  9  S.  C,  441.     Here,  the 
only  right  shown   to   be  in  Farthing,  in    whose  favor   an 
attempt  is  made  to  state  a  cause  of  action  if  any  exists,  is 
that  to  sue  for  and  recover  the  sum  of  one  hundred  dollars 
due  him,  but  there,  is  an  utter  failure  to  indicate  how  the 
mortgage,  without  further  explanation,  interferes  with  that 
right.     There  must  be  an   allegation  of  a  breach   or  of  a 
neglect  of  duty  and  a  damage  resulting,  in  order  to  prop- 
erly constitute  the  suit  in  Court.     Cooley,  J.,  in   Post  v. 
Campam,  42  Mich.,  96.     "The  Codes  of  Civil  Procedure 
create  no  new  causes  of  action.     Rights  are  entirely  inde- 
pendent of  remedies.     Whatever  was  a  cause  of  action  at 
law  or  a  ground   of  relief  in   equity  before  Codes,  is  now 
remediable  in  a  civil  action,  and   whatever  was  remediless 
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before  is  now  remediless  under  the  Codes.     1   Ene.  of  PL 
&  Pr.,  p.  145." 

There  must  be  some  limit  to  the  exercise  of  jurisdiction 
under  section  567.  It  is  well  settled  that  a  respectful 
letter  from  the  learned  members  of  the  bar,  who  represent 
the  parties  to  this  proceeding,  asking  the  Court  to  advise 
them  as  to  some  controversy  that  had  not,  but  might  in 
the  near  future  arise,  would  give  the  subject  matter  of  the 
communication  no  standing  in  the  Superior  Court  or  by 
appeal  here. 

I  am  at  a  loss  to  know  how  the  line  can  be  drawn  so  as 
to  guide  the  legal  profession  and  protect  the  Courts  against 
being  forced  to  spend  their  time  in  deciding  speculative 
questions  between  the  rule  that  the  statement  of  facts 
sufficient  to  constitute  a  cause  of  action  shall  be  regarded 
as  an  essential  prerequisite  to  the  consideration  of  a  contro- 
versy submitted  without  action,  and  the  loose  practice  of 
allowing  affidavits  suggesting  that  a  question  of  vital 
interest  to  the  public  is  about  to  arise,  and  requesting  the 
Court  to  relieve  the  parties  of  the  trouble  and  expense  of 
proceeding  in  the  prescribed  way,  and  to  give  it  a  proper 
status  in  Court.  I  cannot  concur  with  my  brethren  in  the 
view  that  the  letter  of  advice  to  the  head  of  a  co-ordinate 
branch  of  the  Government  (114  X.  C,  925)  is  a  precedent 
for  entertaining  and  deciding  this  case.  There,  the  Court 
followed  a  former  precedent  in  advising  a  co-ordinate 
department  (the  Legislature)  about  a  matter  that  con- 
fronted it  at  the  moment,  and  involved  a  grave  Consitu- 
tional  (juestion  upon  which  that  department  was  called 
upon  to  act  immediately.  There,  the  Court  gave  advice  in 
order  to  point  out  the  line  of  duty  which  was  prescribed 
by  the  Constitution,  and  it  was  not  necessary  to  render  a 
jugdment.  Here,  we  must  either  render  a  judgment  or 
dismiss    the    case    for   want   of  jurisdiction ;    there    is    no 
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middle  ground.  If  we  have  no  jurisdiction,  as  the  modi- 
fied opinion  of  the  Court  seems  to  concede,  then  our  judg- 
ment 18  a  nullity.  It  is  familiar  learning  that  a  judgment, 
where  the  Court  has  no  jurisdiction,  is  not  conclusive.  It 
seems  to  me  that,  where  it  is  conceded  that  a  case  is  coram 
non  judice^  the  Court  can  render  no  judgment,  and  it  is 
manifestly  our  duty  to  dismiss,  unless  we  mean  to  hold 
that  any  two  private  citizens  have  the  same  right  to  ask 
for  advice  about  their  diiferences  that  the  Legislature  or 
the  Governor  has  to  invoke  our  aid  in  acting  upon  a  grave 
Constitutional  question  upon  which  immediate  action  is 
inevitable.  To  this  proposition  I  cannot  give  my  assent, 
and  in  my  view  of  the  case  I  cannot  concur  with  my 
orethren  without  assenting  to  it. 

The  letter  to  the  Governor  which  is  referred  to  was  not 
an  adjudication  as  to  the  rights  of  the  Judicial  officers 
whose  terms  were  in  question.  But,  feeling  that  they  ^^-ould 
voluntarily  accept  the  advice  as  decisive,  the  Court  simply 
endeavored  to  exhibit  a  proper  appreciation  of  the  rights 
of  the  Judges  and  at  the  same  time  to  show  courtesy  to  the 
Chief  Executive  of  the  State  that  had  been  considered  due 
both  departments  when  similar  requests  had  been  theretofore 
made.  It  has  never  been  once  suggested  that  the  frequent 
designation  of  actions  for  possession,  since  feigned  actions 
and  forms  of  action  were  abolished  in  1868,  as  in  the  nature 
of  actions  of  ejectment,  warrants  this  Court  in  entertaining 
a  suit  begun  by  declaration  instead  of  by  summons,  and 
thus  disregarding  the  requirement  of  the  statute  {Code^ 
Sec.  161);  I  see  no  more  reason  for  attaching  greater  signifi- 
cance to  the  expression  ''in  the  nature  of  a  controversy 
without  action."  I  cannot  concur  in  the  view  that  statutes, 
enacted  in  derogation  of  general  law  and  heretofore  con- 
strued strictly  by  this  Court,  shall  be  deemed  modified  as  a 
mere  inference  from  the  use  of  such  illustrations.     But  the 
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judgment  of  the  court  below  that  Jones'  mortgage  is  not 
void  is,  as  I  understand  the  opinion  of  the  court,  left  undis- 
turbed, and  is  allowed  to  conclude  the  parties,  though  the 
<;ourt  had  no  jurisdiction  to  try  it. 

Whatever  may  be  the  magnitude  of  the  question  involved, 
I  deem  it  my  duty  to  refrain  from  the  expression  of  an  opin- 
ion upon  it,  just  as  it  would  be  proper  to  decline  to  respond 
to  a  written  request  accompanied  by  a  solemn  affidavit  and 
sent  in  an  informal  way  by  some  other  highly  respectable 
citizens  of  the  State.  I  therefore  dissent  from  the  opinion 
of  a  majority  of  the  Court  that  there  is  a  properly  consti- 
tuted case  before  us. 

If  the  majority  of  the  Court  had  ordered  that  the  appeal 
be  dismissed  for  want  of  jurisdiction,  thus  vacating  the 
judgment  below  which  will  now  remain  conclusive  on  the 
parties,  the  question  whether  I  should  give  expression  to 
my  'opinion  on  the  merits  might  have  been  considered, 
according  to  the  precedents,  one  of  propriety.  But  where 
the  Court,  as  the  conclusion  deduced  from  an  argument  to 
sustain  the  jurisdiction,  simply  ordered  that  the  appellant 
pay  the  costs,  then  with  great  deference  to  the  views  of 
others,  it  seems  to  me  that  my  course  should  be  dictated  by 
a  sense  of  duty  rather  than  of  propriety.  When  the  letter 
of  advice,  referred  to  in  the  opinion  of  the  Court,  was  sent 
to  the  Governor,  it  must  be  remembered  that  there  was  no 
judgment  appealed  from,  the  validity  of  which  depended 
upon  the  opinion  of  the  Court,  and  the  letter  concluded  no 
one  as  to  his  rights.  It  subserved  the  purpose  of  pointing 
out  to  the  Executive  Department  the  method  of  conducting 
the  approaching  election,  a  matter  upon  which  that  depart- 
ment was  required  by  law  to  take  action  forthwith. 

FuKCHES,  J.  (concurring  in  the  opinion  of  the  Court 
delivered  by  Justice  Montoomeky)  :     I  regret  that  there  is 
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any  reason  why  any  member  of  the  Court  should  feel  that 
he  was  not  authorized  in  this  proceeding  to  give  his  opinion 
as  to  the  proper  construction  of  the  Act  of  March  13th, 
1895,  as  we  are  bound  to  see  from  the  proceeding  before  us 
(if  we  close  our  eyes  to  all  other  sources  of  information) 
that  it  involves  a  matter  of  great  interest  to  the  business  of 
the  state. 

The  main  question,  and  the  one  intended  to  be  presented 
for  our  consideration,  is  the  construction  of  the  Act  of 
March  13th,  1895,  and  four  members  of  the  Court  have 
given  their  opinion,  construing  this  act  to  apply  to  pre- 
existing debts,  at  the  time  of  making  the  mortgage  or  other 
security  and  not  to  debts  made  contemporaneous  with  and 
agreed  at  the  time  of  their  making,  to  be  thus  secured.  The 
.  other  member  of  the  Court,  for  reasons  which  he  assigns, 
declines  to  express  any  opinion  as  to  the  construction  of  the 
Act.  Then  1  take  it  that  the  construction  of  the  Act  is 
settled,  so  far  as  the  opinion  of  four  of  the  Justices  of  this 
Court  can  settle  a  question. 

But  while  this  is  so,  two  of  the  Justices  are  of  the  opinion 
that  the  question  is  not  presented  in  such  a  way  as  to  jus- 
tify the  Cburt  in  giving  any  opinion  as  to  its  construction^ 
and  this  is  the  reason  for  my  writing  this  opinion. 

The  majority  of  the  Court  were  not  inadvertent  to  the 
objections  made  by  the  minority,  and  for  these  reasons  did 
not  undertake  to  render  a  formal  judgment,  affirming  or 
overruling  the  judgment  of  the  court  below  but  simply 
expressed  their  opinion  as  to  the  construction  of  the  Act. 
And  in  doing  this  we  thought  we  were  fully  warranted  by 
the  precedents  of  this  Court  and  the  matter  of  the  tenure 
of  the  Judges,  114  N.  C,  923,  is  cited  in  the  opinion  of  the 
Court  as  authority  for  the  action  of  the  majority.  The 
learned  members  of  the  Court,  Chief  Justice  Shepherd  and 
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Justices  Avery  and  Burwell,  who  rendered  the  opinion  in 
that  matter,  put  it  upon  the  ground  that  it  was  "  in  the 
nature  of  a  submission  of  the  controversy  in  reference  to 
their  terms  of  office,  without  a  formal  action."  This  seems 
to  be  authoritv  for  the  action  of  the  maioritv  of  the  Court 
in  this  proceeding.  But  the  minority  say  not,  for  the  reason 
that  it  was  in  response  to  a  letter  from  the  Governor  as  to 
a  grave  constitutional  question,  in  which  the  public  was 
interested  ;  that  it  was  not  an  adjudication  as  to  the  rights 
of  the  officers  whose  terms  were  in  question,  but  the  Court 
felt  that  they  would  voluntarily  accept  the  advice  as  deci- 
sive. 

It  is  true  that  the  (iovernor's  letter  to  the  Court  sug- 
gested  an  important  <][uestion  for  its  decision,  and  we  think 
one  proper  for  them  to  act  upon  ;  but  he,  as  Governor,  had 
no  interest  in  it.  His  election  or  term  of  office  was  in  nt» 
way  involved.  He  did  not  order  the  election  or  hold  the 
election.  These  were  provided  for  by  the  Legislature.  He 
could  not  add  to  or  take  one  day  from  the  terms  of  the 
Judges,  with  or  without  the  opinion  of  this  Court.  And  it 
is  conceded  that  the  opinion  of  this  Court  in  that  proceed- 
ing could  not  do  so.  But  the  opinion  was  given'because  it 
involved  a  grave  constitutional  question  in  which  the  public 
was  interested,  and  because  the  Court  had  reasons  for 
thinking  that  the  parties  really  interested  wished  the 
opinion  of  the  Court  and  would  be  governed  by  it. 

This  was,  as  I  have  said,  an  important  question  and  one, 
AS  I  think,  proper  to  be  decided  by  this  Court.  But  it  was 
not  necessary  to  the  administration  of  the  courts.  It  is 
most  probable  there  would  have  been  elections  held  for 
these  offices  without  this  opinion,  and  if  there  had  not  been 
and  in  this  way  a  vacancy  had  occurred  the  Governor  was 
authorized  by  the  Constitution  to  fill  it ;  so  the  administra- 
tion of  justice  would  have  gone  on. 


K  C]  FEBRUARY  TERM,  1895.  335 


Farthing  v.  Carrington. 


But  again,  it  is  contended  by  the  minority  that  Section 
5t)7  of  The  Code  is  only  intended  to  do  away  with  the  form- 
alities of  pleading,  and  to  properly  constitute  a  case  under 
this  section,  it  ought  to  contain  sufficient  averments  to  con- 
stitute a  cause  of  action  upon  which  the  Court  could  go  to 
judgment.  I  agree  to  this  proposition,  but  I  do  not  agree 
that  Webb  v.  Hicks^  decided  at  this  term,  is  in  conflict  with 
the  action  of  the  majority  of  the  Court  in  this  case.  In 
Webb  V.  Hicks^  supra^  the  court  below  held  that  the  plain- 
tiffs were  not  entitled  to  recover,  and  this  Court,  in  review- 
ing the  appeal  of  plaintiiFs  wCre  of  the  opinion  that 
plaintiffs'  complaint  did  not  state  a  cause  of  action, 
and  ''affirmed''  the  judgment  of  the  court  below.  It  is 
not  in  point  in  this  case,  as  I  think. 

But  admitting  as  I  do  that  there  should  be  sufficient  aver- 
ments to  enable  the  Court  to  proceed  to  judgment,  this  does 
not  prevent  the  Court  from  giving  its  opinion  in  a  case  of 
&ueh  importance  as  this.  And  I  think  the  Court  is  sus- 
tained in  so  doing,  not  only  by  the  case  in  114  N.  C,  923, 
^upra^  but  also  by  such  cases  as  the  following: 

In  McBryde  v.  Patterson^  78  N.  C,  412,  which  was  a 
contest  between  children  of  the  same  mother,  some  legiti- 
mate and  some  illegitimate,  as  to  property,  this  Court, 
Smith,  C.  J.,  delivering  the  opinion,  discusses  and  decides 
the  case  upon  its  merits,  and  then  held  that  the  appeal  was 
prematurely  taken  and  dismisses  the  appeal. 

In  Stute  V.  Davifie^  98  N.C.,  778,  in  a  case,  coming  up  by 
successive  appeals  from  a  justice's  court  to  this  Court,  upon 
the  construction  of  a  statute  changing  the  presumption  of 
evidence,  this  Court  fully  discusses  the  case  upon  the  merits 
and  declared  the  act  unconstitutional  and  void.  Smith,  C. 
J.,  delivering  the  opinion  of  the  Court  says :  "We  have 
gone  into  the  question  in  order  to  settle  the  question  of  the 
validity  of  the  statute  in  its  application  to  the  case  before 
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us,  and  because  it  will  practically  put  an  end  to  the  litiga- 
tion." The  case  was  then  dismissed  for  the  reason  that  the 
special  verdict  appealed  from  was  not  sufficient  to  found 
a  judgment  upon. 

In  Guilford  Co,  v.  Cfa,  Co.^  109  N.  C,  which  was  before 
this  Court  simply  upon  a  motion  for  a  certiorari  as 
a  substitute  for  an  appeal,  the  Court  discussed  and 
decided  the  case  upon  its  merits — Clark,  J.,  delivering 
the  opinion  of  the  Court,  and  then  refused  the  motion  of 
defendant  for  the  certiorari  to  bring  the  case  to  this  Court. 

In  State  v.  Tyler^  85  N.  C,  569,  a  case  involving  the 
question  as  to  whether  a  solicitor  was  entitled  to  a  $4.00  or 
$10.00  tax  fee,  this  Court  went  into  a  full  dicussion  of  the 
case  upon  its  merits — Ashe,  J.,  delivering  the  opinion  of 
the  Court,  and  closing  the  opinion  as  follows  :  "But  as  the 
State  has  no  right  to  appeal  in  this  case  and  has  no  interest 
in  the  question,  the  case  is  dismissed." 

In  Milling  Co.  v.  Finley^  110  N.  C,  411,  the  Court, 
Clark,  J.,  delivering  the  opinion,  discusses  the  case  on  its 
merits  and  sustains  the  judgment  below,  and  then  says  the 
appeal  is  premature  and  cannot  be  sustained. 

In  State  v.  Wylde^  110  N.  C,  500,  being  an  indictment 
for  bigamy,  the  Court  discusses  and  decides  the  ease  upon 
its  merits,  Clark,  J.,  delivering  the  opinion,  and  then  die- 
misses  the  appeal  upon  the  ground  that  the  affidavit  upon 
which  defendant  appealed  was  insufficient  to  bring  the  case 
to  this  Court. 

In  State  v.  Lockyear^  95  N.  C,  633,  which  was  an  indict- 
ment for  selling  liquor  by  the  Capital  Club  of  the  City  of 
Raleigh,  the  Court  thought  it  of  sufficient  public  importance. 
Smith,  C.  J.,  delivering  the  opinion,  to  discuss  and  decide 
the  case  upon  its  merits,  in  which  he  gives  the  following 
reason  for  deciding  a  case  not  properly  before  the  Court : 
"The  wish  of  the  parties  that  it  should  be  settled  and  the 
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law  declared,  so  that  it  might  be  observed  in  its  integrity," 
and  then  proceeded  to  dismiss  the  case  because  there  was 
no  judgment  in  the  court  below,  and  none  could  be  pro- 
nounced bv  this  Court. 

There  was  no  diflSculty  in  understanding  the  point 
intended  to  be  presented  to  the  Court  by  this  case.  2so 
one  has  complained  ot  it  on  that  account.  Then  I  repeat, 
treating  this  case  as  in  no  better  condition  than  it  would 
have  been  in  a  regular  action,  with  a  complaint  alleging 
all  the  facts  contained  in  this  submission,  with  a  demurrer 
to  the  complaint,  will  not  the  cases  cited  above  justify  the 
Court  in  giving  its  opinion  upon  the  merits  of  the  contro- 
versy ?  If  it  was  of  sufficient  importance  to  decide  whether 
a  solicitor  was  entitled  to  a  four  dollar  fee  or  a  ten  dollar 
fee  to  induce  the  Court  to  decide  the  case  upon  its  merits, 
though  it  was  before  the  Court  on  the  appeal  of  the  State, 
which  the  Court  say  had  no  interest  in  the  question  and  no 
right  to  appeal,  is  not  the  question  presented  by  this  case 
of  sufficient  importance  to  justify  the  Court  in  giving  its 
opinion  upon  the  construction  of  this  Act  ?  If  the  construc- 
tion of  an  act  of  tlie  Legislature  changing  the  rule  of  evi- 
dence as  in  Davis^  case,  supra^  was  of  sufficient  importance 
to  justify  the  Court  to  pass  upon  it  and  declare  ai?  act  of 
the  Legislature  unconstitutional  "because  it  will  practically 
put  an  end  to  the  litigation,"  is  not  the  matter  now  before 
the  Court,  which  must  seriously  affect  the  w^hole  business 
interest  of  the  State,  sufficient  to  justify  the  Court  in  giving 
its  opinion  as  to  the  construction  of  the  Act  of  the  13th  of 
March,  1895? 

But  it  is  contended  these  cases  do  not  apply  for  the  rea- 
son that,  although  the  Court  gave  its  opinion  when  it  had 
no  case  properly  constituted  before  it,  the  Court  after 
giving  the  opinions  in  the  cases  referred  to  then  dismissed 

the  appeals ;  and  as  to  whether  this  was  more  consistent 
116—22 
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with  the  views  of  my  brethren  who  differ  with  the  major- 
ity, I  will  not  pretend  to  say,  as  I  am  not  dealing  with 
that  question.  But  it  is  said  the  Court  should  have 
reversed  or  aflSrmed  the  judgment  below — that  there  is  no 
middle  ground.  Did  the  Court  in  the  cases  cited  above 
reverse  or  alKrm  the  judgments  below?  But  supposing 
this  may  not  be  considered  an  answer  to  this  position — that 
the  Court  should  have  reversed  or  affirmed  the  judgment  in 
the  Court  below — I  wish  to  give  my  own  answer  to  this 
proposition.  It  is  contended  by  the  minority  that  the  case 
does  not  state  facts  sufficient  to  authorize  a  judgment,  and 
the  judgment  pronounced  thereon  is  a  nullity.  If  they 
are  correct  in  this  position,  then  no  judgment  we  could 
have  pronounced  here  would  have  made  it  valid.  There 
was  no  use  in  shooting  at  a  dead  duck.  And  if  there  is  a 
sufficient  statement  of  facts  to  authorize  the  judgment 
below,  then  their  whole  theory  that  the  Court  was  wrong 
in  passing  upon  the  question  fails  and  falls  to  the  ground. 
Which  horn  do  they  take  ?  But  again,  if  the  Court  had 
the  right  to  consider  it  and  then  dismiss  it,  as  in  Davis' 
case,  in  Taylor's  case,  in  Lockyear's  case,  supra^  or  in  the 
case  of  the  Co^inUj  of  Guilford  v.  The  Georgia  Co,^  siipra^ 
when  it  .was  only  before  the  Court  on  an  application  for  a 
certiorari  to  bring  it  to  this  Court,  did  not  the  Court  have 
the  right  to  consider  this  case  without  dismissing  it  i  Does 
not  the  greater  include  the  less,  whether  it  is  called  middle 
ground  or  not  'i 

I  have  not  undertaken  to  argue  the  construction  of  the 
Act  as  given  by  the  Court.  So  far  as  I  know,  there  is  no 
difference  of  opinion  as  to  this.  I  say,  so  far  as  I  know, 
as  I  am  not  autliorized  to  speak  for  Justice  Avery  on  this 
point.  But  I  have  only  endeavored  to  show  that  the  Court 
is  justified  by  precedent  in  the  action  it  has  taken  in  this 
case. 
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But  I  will  say,  in  passing  from  this  case,  that  in  my 
opinion  the  Act  of  the  13th  of  March,  1895,  is  so  little 
like  the  statute  of  13th  Eliz.  {Code,  Sec.  1545)  that  it 
would  hardly  be  safe  to  reason  from  the  analogy  of  that 
statute  to  construe  the  Act  of  the  13th  of  March.  The 
gtatute  of  Elizabeth  does  not  avoid  any  conveyance,  unless 
there  is  an  intent  to  defraud  or  delay  the  payment  of  the 
creditors  of  the  maker,  and  then  such  creditors  must  be 
defrauded y  hindered  and  delayed^  or  the  conveyance  is 
valid.  This  statute,  without  regard  to  intent  or  as  to 
whether  anj'  one  is  damaged  or  not,  declares  the  convey- 
ance utterly  void,  if  the  maker  is  indebted  to  any  one  else 
at  the  time  of  making  the  same. 


UNION  BANK  OF  RICHMOND,  VA.,  v.  BOARD  OP  COMMIS- 
SIONERS OF  TOWN  OF  OXFORD. 

Railroad  Aid  Bonds — Election  to  Authorize  Iss^ie — Corn- 
projfiise  Decree  —  Estoppel —  Non-suit —  Constitutional 
Law. 

1.  Where,  in  a  suit  by  a  railroad  compaoy  to  compel  the  issuance 

by  a  town  of  bonds  in  aid  of  the  railroad,  a  compromise 
decree  was  rendered  whereby  the  town  was  released  from 
liability  for  one-half  of  its  subscription  in  consideration  of 
its  issuing  the  other  half,  the  town  is  estopped  from  denying 
the  validity  of  the  bonds  issued  in  pursuance  of  such  decree, 
and  such  estoppel  is  as  effectual  in  favor  of  the  purchaser  of 
the  bonds  in  a  suit  to  compel  the  payment  of  coupons  as  it 
would  be  if  the  action  were  brought  by  the  railroad  company. 

2.  Since  the  Statute  (Section  574  of  The  Code)  and,  indeed,  inde- 

pendent of  it,  where  disputed  claims  have  been  preferred 
against  a  town,  it  may  make  a  contract  with  the  creditor 
whereby  the  latter  agrees  to  discount  or  throw  off  a  portion, 
and  such  an  agreement  is  founded  upon  a  sufficient  consider- 
ation and  will  be  enforced. 


340  IN  THE  SUPKEME  COURT.  [116 


Bank  v.  Commissioners. 


3.  Where,  in  a  suit  by  a  railroad  company  against  a  town  to  com- 

pel the  latter  to  issue  bonds,  a  compromise  decree  was 
entered  whereby  the  company  was  required  to  release  the 
town  from  one-half  of  the  issue  upon  the  issuing  by  the 
'  town  of  the  other  half,  the  fact  that  such  release  has  not 
been  executed  by  the  railroad  (no  demand  for  such  release 
having  been  made)  will  not  invalidate  the  bonds  issued  in 
pursuance  of  the  decree  and  held  by  a  bona  fide  purchaser. 

4.  While  it  is  a  prerequisite  essential  to  the  validity  of  bonds 

issued  by  a  town  in  aid  of  a  railroad  that  the  Legislature 
shall  grant  the  power  to  aid  and  that  a  majority  of  the  qual- 
ified voters  shall  signify  their  approval,  yet  the  machinery 
for  ascertaining  the  will  of  the  electors  is  a  secondary  con- 
sideration ;  therefore, 

5.  Where  an  Act  of  the  Legislature  authorized  the  issue  of  bonds 

by  a  town  in  aid  of  a  railroad,  and  provided  for  their  pay- 
ment by  taxation  but  did  not  provide  for  an  election  on 
the  question  of  their  issuance,  and  the  election  was  held  In 
conformity  to  existing  election  laws  relating  to  the  borro'w- 
ing  of  money  by  municipalities,  the  bonds  issued  pursuant 
to  such  election  are  valid  in  the  hands  of  a  bona  fide  owner. 

6.  An  Act  of  the  Legislature  authorizing  towns  to  issue  bonds  in 

aid  of  a  railroad  and  providing  for  the  mode  of  payment 
thereof,  is  not  void  under  Sect.  7,  Art  7,  of  the  Constitn- 
tion,  because  it  does  not  provide  for  a  special  election  to 
ascertain  the  will  of  the  people,  since  the  general  la^ws 
relating  to  such  elections  are  applicable. 

7.  The  records  of  a  municipality  showing  that  a  proposition  to 

allow  it  to  issue  bonds  authorized  by  the  Legislature  was 
submitted  after  30  days'  notice,  and  that  a  majority  of  the 
qualified  registered  electors  signified  their  assent  by  their 
aifirmative  ballots,  are  conclusive  evidence  tHat  the  will  of 
the  majority  was  so  expressed. 

8.  In  an  action  by  the  holder  of  bonds  of  a  town  to  compel  the 

town  to  pay  them,  an  answer  merely  denying  the  complaint 
and  setting  up  as  a  counter-claim,  non-user,  failure  to  build 
and  complete  the  road  and  other  facts  which  might  enable 
the  State  to  have  the  charter  declared  forfeited,  and  prayinj;^ 
that  the  bonds  should  be  delivered  up  and  cancelled,  does 
not  constitute  such  a  counter-claim  or  demand  for  afBrma- 
tive  relief  as  will  prevent  the  plaintiff  from  taking  a  non- 
suit ujjon  the  holding  by  the  Judge  that  the  bonds  are  void. 
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9.  The  bona  fide  purchaser  of  municipal  honds  issued  in  aid 
of  a  raih*oad  is  required  to  look  no  further  than  to  see 
whether  those  things  essentially  prerequisite  to  the  issu- 
ing of  a  valid  municipal  bond  have  been  done  and 
cannot  be  made  to  suffer  because  the  town  did  not  take 
proper  and  effective  measures  to  secure  the  completion  of 
the  road  in  whose  aid  the  bonds  were  issued. 

Petition  for  Mandamus,  heard  before  Hohe^  e/.,  and  a 
jury,  at  November  Term,  1894,  of  Granville  Superior 
Court. 

The  Court  at  the  close  of  evidence  and  after  argument, 
having  intimated  an  opinion  that  on  the  evidence,  if 
believed,  plaintiff  could  not  recover,  and  that  he  would 
charge  the  jury,  if  they  believed  the  evidence,  they  should 
answer  second  issue  "No." 

That  the  bonds  were  issued  without  authority  and  plain- 
tiif  was  affected  with  notice. 

In  deference  to  the  opinion  the  plaintiffs  submitted  to  a 
non-suit  and  appealed.  Notice  waived  and  appeal  bond 
fixed  at  one  hundred  dollars. 

The  bond  with  the  coupons  sued  upon  are  as  follows : 

'*The  Board  of  Commissioners  of  the  Town  of  Oxford,  for 
value  received,  is  justly  indebted  to  and  promises  to   pay 

or  bearer,  the  sum  of  One  Thousand  Dollars, 

upon  presentation  of  this  bond  at  the  office  of  the  Treasurer 
of  said  Town  of  Oxford,  Granville  county,  and  State  afore- 
said, on  the  Ist  day  of  August,  1922,  with  interest  thereon 
at  the  rate  of  six  per  cent,  per  annum,  to  be  paid  semi- 
annually upon  the  1st  days  of  February  and  August  in 
each  and  every  year  till  the  maturity  of  said  Bond  upon  the 
surrender  of  and  in  "accordance  with  the  terms  of  the  inter- 
est warrants  or  coupons  hereto  annexc^d. 

**This  Bond  is  issued  in  pursuance  of  the  powers  and  the 
authority  granted  by  the  State  of  North  Carolina  as  pro- 
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vided  in  Chapter  49  of  The  Code  of  North  Carolina,  and  in 
pursuance  of  the  authority  granted  by  Section  30  of  the 
Charter  of  said  Town  of  Oxford,  which  is  embraced  in 
Chapter  21  of  the  Private  laws  of  1885,  as  passed  by  the 
General  Assembly  of  said  State,  and  in  pursuance  of  the 
authority  granted  by  Chapter  315  of  laws  of  1891,  passed 
by  the  General  Assembly  of  North  Carolina  and  ratified 
the  5th  day  ofMarch,  1891,  entitled  'An  Act  to  Incorpo- 
rate the  Oxford  and  Coast  Line  Railroad  Company.' 

"And  in  pursuance  of  an  election  held  in  said  Town  of 
Oxford,  on  the  27th  day  of  April,  1891,  and  of  a  settle- 
ment and  adjustment  of  a  controversy  and  litigation  in 
which  the  Oxford  and  Coast  Line  Railroad  Company  et  al 
were  plaintiffs  and  the  Board  of  Commissioners  of  Oxford 
and  Mayor  of  said  Tow^n  were  defendants,  adopted  by  the 
said  Board  of  Commissioners,  July  25th,  1892,  and  the 
judgment  and  decree  of  His  Honor,  H.  G.  Connor^  Judge 
preniding^  in  said  action  at  July  Term,  1892,  of  Granville 
Superior  Court. 

"This  Bond  may,  at  the  option  of  the  Board  of  Commis- 
sioners  of  Oxford,  be  redeemed  at  any  time  after  the  expira- 
tion of  ten  years  from  the  date  of  said  bonds  upon  the  pay- 
ment of  the  principal  and  interest  due  and  Fifty  Dollars 
additional  upon  each  of  the  bonds  so  redeemed,  due  notice 
of  the  call  therefor  having  first  been  given  by  publication 
for  sixty  days  in  some  newspaper  published  in  the  City  of 
New  York,  and  in  some  newspaper  published  in  the  City 
of  Baltimore,  and  in  some  newspaper  published  in  the  Town 
of  Oxford,  and  after'the  expiration  of  the  time  mentioned 
in  said  notice  all  interest  on  said  bond  shall  cease. 

"In  testimony  whereof,  the  said  Board  of  Commissioners 
of  Oxford  have  caused  this  Bond  to  be  signed  by  the  Mayor 
of  said  Town,  ex-oflicio  chairman  of  said  Board  of  Commis- 
sioners, and  attested  by  the  Clerk  of  said  Board  with  the  cor- 
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porate  seal  of  said  Town  of  Oxford,  North  Carolina,  this 

1st  day  of  August,  1892. 

George  P.  Fleming, 

Clerk  and  Secretary. 

i  Corporation  Seal  j  A.  A.  HiOKS, 

-  of  ^'  . 

(     Oxford,  N.  C.     ^  Mayor     and     Ex-Officio     Chairman    of 

Board  of  Commissioners  of  Oxford. 

(Interest  eonpons  calling  for  semi-annual    interest  are 
attached.) 

Dated  August  Ist,  1892.     Payable  at  the  oflSce  of  the  Town 
Treasurer  in  Oxford,  North  Carolina. 

(Signed)  A.  A.  Hicks,  Mayor. 

(Signed)  Geo.  P.  Fleming,  Clerk." 

The  following  agreement  was  offered  in  evidence : 

STATE  OF  NORTH  CAROLINA, 

Granville  County 


:} 


This  covenant  and  agreement  made  and  entered  into  this 
the  25th  day  of  July,  1892,  by  and  between  the  Oxford  & 
Coast  Line  Railroad  Company,  (chartered  by  an  Act  of  the 
General  Assembly  of  North  Carolina,  entitled  "An  Act  to 
incorporate  the  Oxford  &  Coast  Line  Railroad  Company," 
and  ratified  the  5th  day  of  March,  1891)  on  the  one  part, 
and  the  Board  of  Commissioners  of  Oxford  (a  municipal 
Corporation  also  chartered  by  an  Act  of  the  General  Assem- 
bly of  North  Carolina,  entitled  "An  Act  to  repeal  Chapter 
215  of  the  laws  of  one  thousand  eight  hundred  and  fifty- 
two,  and  to  charter  the  Town  of  Oxford,"  and  ratified  the 
16th  day  of  February,  1885)  on  the  other  part. 

Witnesseiky  That  whereas  in  the  year  1891,  the  Board 
of  Commissioners  of  Oxford,  ordered  an  election  to  be  held 
in  the  said  Town  of  Oxford,  on  the  25th  day  of  May,  1891, 
to  decide  upon  the  question  as  to  whether  the  Town  of 
Oxford  should  vote  to  issue  Bonds  to  the  amount  of  Forty 
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Thousand  Dollars,  to  subscribe  to  the  Capital  stock  of  the 
Oxford  &  Coast  Line  Railroad  Company,  the  money  so 
received  to  be  used  in  building  that  portion  of  the  said  road 
in  Granville  Countv,  and  afterwards  the  said  Board  of  Com- 
missioners  changed  the  day  of  holding  said  election  to  the 
27th  day  of  April,  1891,  by  another  order,  with  the  direc- 
tion that  those  who  favored  said  proposition  should  vote  a 
ballot  with  the  word  "Approved"  thereon  and  those  opposed 
should  vote  a  ballot  with  the  words  "Not  approved" 
thereon.  And  whereas  said  election  was  accordingly  held 
in  said  Town,  and  a  majority  of  the  qualified  voters  of  the 
said  Town,  voted  ballots  having  the  word  "Approved" 
thereon,  and  whereas  the  Oxford  &  Coast  Line  Railroad 
Company,  under  a  contract  with  James  T.  Pruden,  pro- 
ceeded to  construct  a  railroad  from  said  Town  of  Oxford  to 
a  point  in  said  County  of  Granville,  on  the  Durham  «t 
Northern  Railroad,  at  Jack  Dickerson's,  in  said  County, 
and  after  having  done  considerable  work  in  the  grading  of 
the  same,  demanded  that  the  Board  of  Commissioners  of 
Oxford  should  issue  Bonds  to  the  amount  of  Fortv  Thou- 
sand  Dollars  as  aforesaid,  as  a  subscription  by  the  said 
Board  of  Commissioners  to  the  Capital  stock  of  said  Oxford 
A:  Coast  Line  Railroad  Company,  which  said  Board  of 
Commissioners  refused  to  do ;  and  whereas  a  controversy 
has  arisen  thereupon,  between  tlie  parties  to  these  presents, 
the  party  of  the  first  part  claiming  and  insisting  that  it 
has  the  right  to  have  such  Bonds  as  aforesaid  issued  as  a 
subscription  by  the  party  of  the  second  part  to  the  Capital 
stock  of  the  said  Oxford  &  Coast  Line  Railroad  Company, 
and  to  compel  the  issue  of  the  same,  and  the  said  party  of 
the  second  part,  claiming  and  insisting  to  the  contrary, 
and  that  said  party  of  the  first  part  has  no  right  to  require 
or  compel  said  party  of  the  second  part  to  become  a  sub- 
scriber at  all  to  the  Capital  stock  of  said  Oxford  tt  Coast 
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Line  Railroad  Company,  or  to  issue  any  Bond  or  Bonds  as 
a  subscription  to  the  same,  and  whereas  there  may  be  rea- 
sonable doubt  as  to  whether  said  party  of  the  first  part  has 
such  right  as  claimed  by  it  as  aforesaid,  and  whether  said 
party  of  the  second  part  is  justified  in  its  refusal  as  afore- 
said, and  whereas  two  suits  have  been  brought  to  the 
Superior  Court  in  the  said  County  of  Granville,  by  the  said 
Oxford  <fe  Coast  Line  Railroad  Company  and  James  T.  Pru- 
den,  against  the  Board  of  Commissioners  of  Oxford,  A.  A. 
Hicks,  Mayor  of  the  Town  of  Oxford,  being  applications 
for  Mandamus,  and  whereas  upon  a  conference  between  the 
parties  to  these  presents,  it  has  been  concluded  by  and 
between  them,  that  it  is  best  for  the  interests  of  both  parties 
to  compromise  and  settle  said  controversy  in  manner  and 
upon  the  terms  hereinafter  set  forth : 

Now  therefore,  it  is  covenanted  and  agreed  by  and 
between  the  said  parties  to  these  presents  as  follows, 
to- wit : 

L  That  the  said  party  of  the  second  part,  instead  of  sub- 
scribing anything  to  the  capital  stock  of  said  Oxford  & 
Coast  Line  Railroad  Company,  or  issuing  Bonds  to  the 
amount  of  Forty  thousand  Dollars  as  a  subscription  to  the 
same,  shall  for  the  purpose  only  of  a  compromise  and  set- 
tlement of  this  controversy,  issue  to  the  said  party  of  the 
first  part,  Bonds  to  the  amount  of  Twenty  Thousand  Dol- 
lars, the  said  Bonds  or  their  proceeds  to  be  used  exclusively 
and  applied  in  aid  in  the  first  place  of  the  payment  and  sat- 
isfaction of  the  present  indebtedness,  contracts  and  liabili- 
ties of  the  said  party  of  the  first  part,  of  every  description, 
and  in  the  second  place,  if  more  than  sufficient  to  complete 
such  payment  and  satisfaction,  then  as  to  the  excess,  in  aid 
of  completing  the  construction  of  said  Railroad  which  is 
now  in  course  of  construction  by  said  party  of  first  part, 
between  the  town  of  Oxford  and  a  point  on  the  said  Dur- 
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ham  &  Northern  Railroad  as  aforesaid,  such  Bonds  to  be 
each  in  the  sum  of  $1,000.00  dated  August  1,  1892,  and  due 
and  payable  on  the  first  day  of  August,  1922,  with  coupons 
of  interest  attached  at  the  rate  of  six  per  cent,  per  annum, 
and  payable  semi-annually,  on  the  first  day  of  February  and 
the  first  day  of  August  in  each  and  every  year,  and  both 
Bonds  and  Coupons  to  be  payable  upon  presentation  at  the 
office  of  the  Treasurer  of  said  Town  of  Oxford,  in  said 
Town,  and  upon  the  surrender  of  the  same,  and  said  bonds 
to  purport  upon  their  face  to  be  issued  under  and  in  pursu- 
ance of  Chapter  315  of  Laws  of  1891,  and  Chapter  21  of 
the  Private  Laws  of  1885,  and  the  election  held  April  27, 
1891  :  And  this  agreement  and  settlement  and  the  judg- 
ment and  decree  of  the  Superior  Court  for  the  said  County 
of  Granville,  to  be  entered  in  the  said  suits  as  hereinafter 
is  mentioned,  and  that  said  party  of  the  second  part  shall 
after  the  expiration  of  ten  years  from  the  date  of  said  Bonds 
have  the  privilege  of  redeeming  all  or  any  of  said  Bonds 
before  maturity  upon  paying  the  principal  and  interest  due 
and  fifty  dollars  additional  upon  every  one  of  said  Bonds  so 
redeemed. 

II.  Co-temporarily  with  the  issue  and  delivery  of  the  said 
Bonds  to  the  amount  of  Twenty  Thousand  Dollars  as  afore- 
said, the  said  party  of  the  first  part  shall  and  does  covenant 
and  agree  to  fully  release,  acquit  and  discharge  the  said 
party  of  the  second  part  from  all  liability  or  obligation 
whatsoever  to  subscribe  or  pay  anything  whatever  to  the 
Capital  Stock  of  said  Oxford  &  Coast  Line  Railroad  Coin- 
pany,  or  to  issue  for  any  purpose  or  on  any  ground  or  claim 
whatsoever  any  further  or  other  Bonds  than  the  Twenty 
Thousand  Dollars  of  Bonds  so  agreed  to  be  issued  as  afore- 
said, and  also  to  guarantee  and  fully  to  protect  said  party 
of  the  second  part  from  and  against  being  called  on  at  the 
demand  of  said  party  of  the  first  part,  or  of  any  person   or 
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persons,  party  or  parties,  whomsoever,  or  whatsoever,  to 
subscribe  anything  to  said  Capital  Stock,  and  from  and 
against  any  liability  or  obligation  to  pay  anything  on 
account  of  any  subscription  or  liability  to  subscribe  to  said 
Capital  Stock.  Said  release,  acquittance  and  discharge, 
guarantee  and  protection  to  be  secured  by  instrument  or 
instruments  in  writing  properly  drawn  and  executed  in  form 
sufficient  for  that  purpose. 

III.  And  the  said  party  of  the  first  part  does  further 
covenant  and  agree  to  and  with  the  said  party  of  the  second 
part,  that  the  said  Bonds  agreed  to  be  issued  as  aforesaid  or 
the  proceeds  of  the  same,  shall  be  faithfully  applied  first  to 
the  payment  and  satisfaction  of  all  existing  debts,  contracts 
and  liabilities  of  the  said  party  of  the  first  part,  of  every 
kind  and  nature  whatsoever,  until  the  same  are  fully  paid 
and  satisfied,  and  secondly  if  the  said  Bonds  or  their  pro- 
ceeds should  be  more  than  sufficient  to  pay,  satisfy  and  dis- 
charge in  full  the  debts,  contracts'  and  liabilities  of  the  said 
party  of  the  first  part  as  aforesaid,  then  the  surplus  of  the 
same  shall  be  faithfully  applied  in  aid  of  the  completion  of 
said  railroad,  now  in  course  of  construction  as  aforesaid. 

IV.  And  the  said  party  of  the  first  part  doth  further 
covenant  and  agree  to  and  with  the  said  party  of  the  second 
part,  that  the  said  railroad  now  in  course  of  construction 
from  Oxford  to  a  point  on  the  Durham  and  Northern 'Rail- 
road, at  Jack  Dickerson's,  as  aforesaid,  shall  be  fully  com- 
pleted and  put  in  operation  within  a  reasonable  time  from, 
and  after  the  issuing  of  said  Bonds  as  aforesaid. 

V.  It  is  further  agreed  by  and  between  the  parties  to 
these  presents,  that  the  said  suits,  should  be  consolidated 
and  that  a  judgment  or  decree  .shall  be  entered  therein  in 
accordance  w:ith  the  said  compromise  and  agreement  and 
that  the  said  parties  of  the  first  part  shall  pay  the  cost  of 
said  suit. 
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VI.  It  is  further  agreed  and  uuderstood  by  and  between 
the  parties  to  the  presents  that  if  the  said  James  T.  Pruden 
shall  refuse  or  fail  to  consent  and  agree  to  the  entry  of  such 
judgment  or  decree  as  aforesaid,  then  and  in  that  case  these 
presents  shall  be  void  and  of  no  effect. 

In  testimony  whereof  the  said  Oxford  and  Coast  Line 
Railroad  Company  has  caused  these  presents  to  be  signed 
by  AVm.  F.  Beasley,  President,  and  R.  W.  Lassiter,  Secre- 
tary of  said  Company,  and  the  common  seal  of  said  Com- 
pany to  be  hereto  affixed,  and  the  said  Board  of  Commis- 
sioners of  Oxford  has  caused  the  presents  to  be  signed  by 
A.  A.  Hicks,  Mayor  of  said  town  of  Oxford,  and  G.  P. 
Fleming,  Secretary  of  said  Board  of  Commissioners,  and  the 
corporate  seal  of  the  Board  of  Commissioners  of  Oxford  to 
be  hereto  affixed  this  25th  day  of  July,  1892. 

The  Oxford  and  Coast  Line  Railroad  Company. 

a«V e««  :»ic  rCM  :«tf  J<^s i«ks  -•'Qk"  e«»;  XW  X 

lOxford    and   Coast^ 

I      Line  Railroad     .;  By  W.  F.  Beasley,  President. 

I        Company  of       f 

^   North  Oarolina.    j  jj   w.  Lassiter,  Secretary. 

I      Incorporated       J  ' 

I  1891.  I 

The  Board  of  Commissioners  of  Oxford, 


^  Corporation  of  j  Bv  A.  A.  Hicks,  Mayor. 

'/         Setl.^*  ^'   (  A'^d  ^'  ^'  Fleming,  Clerk  and  Sec. 


AVe,  AVm.  F.  Beasley  and  James  T.  Pruden,  concur  in 

the   foregoing    agreement  and   agree  to  be  bound  by    the 

same  in  all  respects  and  to  the  same  extent  as  if  we  were 

parties  thereto.     Our  hands  and  seals  this  25th  day  of  July, 

1892.  •  • 

W.  F.  Beasley,     [Seal.] 

J.  T.  Pruden,        [Seal.] 

The  following  is  the  compromise  judgment  referred  to  in 
the  opinion  : 


N.C.] 


FEBKUARY  TERM,  1895, 


349 


Bakk  v.  Commissioners. 


Judgment. 


y 


XORTH  CAROLINA,  )  In  the  Superior  Court, 
Granville  County,      j  July  Term,  1892. 

(1*) 
The  Oxford  and  Coast  Link  ) 
Eailroad  Company  and  James  >  Plaintiffs 
T.  Pruden.  ,  ) 

vs. 
The  Board  of  Commissioners  ) 
OF  Oxford,  A.A.Htcks,Mayor  >     Deffs. 
OF  said  town  of  Oxford,  ) 

(15) 

Also  • 

The  Same 

vs 
The  Same. 

Judgment. 

On  motion  and  by  consent  of  the  parties  on  both  sides, 
it  is  ordered  by  the  Court  that  the  above  mentioned  actions, 
one  returnable  to  the  present  terfti  of  the  Court  in  term, 
and  the  other  returnable  before  Hon.  H.  G.  Connor, 
(the  judge  presiding  and  holding  said  Court)  at  Cham- 
ter*,  on  the  25th  day  of  July,  1892,  be  consolidated,  and 
that  the  defendants  be  allowed  to  file  one  answer  only  to 
be  considered  and  used  as  an  answer  in  both  said  actions. 
And  the  defendants  having  filed  their  answer  as  aforesaid, 
and  the  parties  having  thereupon  filed  in  Court  in  said 
action  as  consolidated  as  aforesaid  an  agreement  between 
them  in  writing  the  same  being  a  compromise  and  settle- 
ment of  the  matters  in  controversy  in  said  actions  between 
the  parties  upon  the  terms  in  said  agreement  set  forth, 
one  of  which  terms  is  that  a  judgment  or  decree  shall 
be  entered  in  said  consolidated  actions  in  accordance 
with  said  compromise  and  agreement.  Now  on  motion  of 
the  parties  on  both  sides  the  Court  consenting  thereto,  and 
proceeding  to  render  judgment  in  said  consolidated  actions, 
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in  accordance  with  said  agreement  of  compromise  and 
settlement,  doth  adjudge  and  decree,  order  and  direct,  that 
the  defendant  the  Board  of  Commissioners  of  Oxford,  have 
prepared  and  issue  at  its  own  expense  to  the  plain tiif,  the 
Oxford  and  Coast  Line  Railroad  Company,  bonds  of  said 
defendant  to  the  amount  of  twenty  tliousand  dollars,  the 
said  bonds  or  tlieir  proceeds  to  be  used  exclusively  and 
applied  in  aid  in  the  first  place  of  the  payment  and  satis- 
faction of  the  present  indebtedness,  contracts  and  liabili- 
ties of  the  said  Oxford  and  Coast  Line  Railroad  Company, 
of  every  description,  and  in  the  second  place,  if  more  than 
suflScient  to  complete  such  payment  and  satisfaction,  then 
as  to  the  excess  in  aid  of  completing  the  construction  of 
the  railroad  now  in  course  of  construction  by  said  Oxford 
^nd  Coast  Line  Railroad  Company,  between  said  town  of 
Oxford  and  a  point  on  the  Durham  and  Northern  Railroad 
at  Jack  Dickerson's,  in  the  county  of  Granville,  and  the 
said  bonds  to  be  each  in  the  6um  of  One  Thousand  Dollars, 
dated  August  1st,  1892,  and  due  and  payable  the  first  day 
of  August,  1922,  with  Coupons  of  interest  attached  at  the 
rate  of  six  per  centum  per  annum,  and  payable  semi- 
annually on  the  1st  day  of  February  and  the  first  day  of 
August  in  each  and  every  year  until  paid,  and  both  bonds 
and  coupons  to  be  payable  when  due  upon  presentation  at 
the  office  of  the  treasurer  of  the  said  Town  of  Oxford,  in 
said  town,  and  upon  the  surrender  of  the  same,  and  the 
said  bonds  to  purport  upon  their  face,  to  l)e  issued  under 
and  in  pursuance  of  Chapter  315,  of  Laws  of  1891,  and 
Chapter  21,  of  the  Private  Laws  of  1885,  and  the  election 
held  April  27th,  1891,  and  the  agreement  and  settlement 
aforesaid  and  this  judgment  and  decree  and  said  bonds  to 
contain  a  provision  or  stipulation  that  the  Board  of  Com- 
missioners of  Oxford  shall  have  the  privilege  of  redeeming 
all  or  any  of  said  bonds  after  the  expiration  of  ten  years 
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from  the  date  of  the  same,  and  before  their  maturity  at 
any  time  upon  paying  the  principal  and  interest  due,  and 
fifty  dollars  additional  upon  every  of  said  bonds  so  re- 
deemed. 

And  the'  Court  doth  further  adjudge  and  decree,  order 
and  direct,  that  co-temporarily  with  the  issue  and  deliver- 
ing to  the  said  Oxford  and  Coast  Line  Railroad  Company 
of  the  said  bonds  to  the  amount  of  twenty  thousand  doHars 
as  aforesaid,  the  said  Oxford  and  Coast  Line  Railroad 
Company  at  its  own  charge,  deliver  to  the  Board  of  Com- 
missioners of  Oxford,  an  instrument  of  writing  with  the 
corporate  name  of  said  company  signed  and  its  common 
seal  afSxed  thereto  and  signed  by  its  president  and  secre- 
tary by  its  direction  and  authority,  fully  releasing,  acquit- 
ting and  discharging  the  Board  of  Commissioners  of  Oxford 
from  all  liabilities  and  obligations  whatsoever  to  subscribe 
or  pay  anything  whatsoever  to  the  capital  stock  of  said 
Oxford  and  Coast  Line  Railroad  Company,  or  to  issue  for 
any  purpose  or  any  ground  or  claim  whatsoever  any  further 
or  other  bonds  than  the  twerrty  thousand  dollars  of  bonds 
aforesaid,  and  also  fully  guaranteeing  and  protecting  said 
Board  of  Commissioners  of  Oxford,  from  and  against 
being  called  on  or  required  at  the  demand  of  the  said 
Oxford  and  Coast  Line  Railroad  Company,  or  any  person 
or  persons,  party  or  parties  whomsoever  or  whatsoever  to 
subscribe  anything  to  the  capital  stock  of  said  Oxford  and 
Coast  Line  Railroad,  and  from  and  against  any  liability  or 
obligation  to  pay  anything  on  account  of  any  subscription 
or  liability  to  subscribe  to  the  capital  stock  of  the  same. 

And  the  Court  doth  further  adjudge  and  decree,  order 
and  direct,  that  the  said  Oxford  and  Coast  Line  Railroad 
Company  apply  the  said  bonds  herein  directed  to  be  issued 
as  aforesaid,  or  their  proceeds,  first  to  the  i)ayment  and  sat- 
isfaction of  all  existing  debts,  contracts,  and  liabilities  of 
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said  company  of  every  kind  and  nature  whatsoever,  until 
the  same  are  fully  paid,  satisfied  and  discharged,  and  sec- 
ondly if  the  said  bonds  or  their  proceeds  should  be  more 
than  suflicient  to  pay,  satisfy  and  discharge  in  full  the  said 
existing  debts,  contracts  and  liabilities  of  the  said  Company 
as  aforesaid,  then  that  the  said  company  apply  the  surplus 
of  said  bonds  or  their  proceeds  in  aid  of  the  completion  of 
the  railroad  now  in  course  of  construction  as  aforesaid. 
And  the  said  Oxford  and  Coast  Line  Railroad  Company, 
its  officers  and  agents  are  hereby  strictly  prohibited  and 
enjoined  from  using,  disposing  of  or  applying  said  bonds  of 
twentv  thousand  dollars  herein  directed  to  be  issued  as 
aforesaid,  or  the  proceeds  of  the  same,  or  any  part  thereof, 
to  or  for  any  other  use  or  purpose  whatever,  than  is  herein 
before  mentioned. 

And  the  Court  doth  further  adjudge  and  decree,  order 
and  direct,  that  said  Oxford  and  Coast  Line  Railroad  Com- 
pany, complete  and  put  in  operation  or  cause  to  be  com- 
pleted and  put  in  operation,  the  said  railroad  now  in  course 
of  construction  from  the  said  -Town  of  Oxford,  to  a  point  on 
said  Durham  and  Northern  Railroad,  at  Jack  Dickerson's, 
in  Granville  county,  as  aforesaid,  within  a  reasonable  time 
from  and  after  the  issuing  of  said  bonds  of  twenty  thousand 
dollars  as  aforesaid.  And  the  Court  doth  further  adjudge 
and  decree,  order  and  direct,  that  the  plaintiff,  the  Oxford 
and  Coast  Line  Railroad  Company,  pay  the  costs  of  said 
actions  to  be  taxed  by  the  Clerk  of  this  Court.  And  in  case 
any  of  the  parties  shall  refuse  or  fail  in  anything  to  comply 
with  this  judgment  or  decree,  or  fully  to  do  and  perform  all 
or  any  of  the  things  herein  required  and  directed  to  be  done 
and  performed  by  such  parties,  then  the  other  parties  or  any 
of  them  interested  therein  shall  be  at  liberty  to  apply  to  the 

Court. 

H.  G.  Connor, 

Judge  Presiding. 
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STATE  OF  NORTH  CAROLINA,  ) 

Granville  County.       ) 

This  indenture  made  and  executed  this  3d  day  of  Decem- 
ber, 1894,  A.  D.,  bv  and  between  the  Oxford  &  Coast  Line 
Railroad  Company,  Corporation,  party  of  the  first  part,  and 
the  Board  of  Commissioners  of  Oxford  Corporation,  party 
of  the  second. 

Witnesseth,  That  whereas  the  party  of  the  second  part 
did  on  August  15th,  1892,  issue  and  deliver  to  the  party  of 
the  first  part  in  pursuance  of  a  decree  and  judgment  of  the 
Superior  Court  of  Granville  County,  at  its  July  Term,  1892, 
and  in  accordance  with  the  terms  of  a  written  agreement 
executed  by  the  parties  hereto  on  July  25th,  1892,  twenty 
coupon  bonds  of  the  party  of  the  second  part  in  the  denom- 
ination of  One  Thousand  Dollars  each,  containing  the 
recitals  directed  in  said  agreement  and  said  judgment. 
Now  therefore,  the  said  party  of  the  first  part,  for  and  in 
consideration  of  the  receipt  of  said  bonds,  doth  hereby  fully 
release,  acquit  and  discharge  said  -party  of  the  second  part 
from  all  liabilities  or  obligations  whatever  to  subscribe  or 
pay  anything  whatever  to  the  capital  stock  of  said  party  of 
the  first  part,  or  to  issue  for  any  purpose,  or  any  ground  or 
claim  whatsoever  any  further  or  other  bonds  than  the 
Twenty  Thousand  Dollars  of  Bonds  so  agreed  to  be  issued 
as  aforesaid,  and  the  party  of  the  first  part  doth  hereby 
guarantee  and  fully  protect  said  party  of  the  second  part 
from  and  against  being  called  on  at  the  demand  of  the  said 
party  of  the  first  part,  or  of  any  person  or  persons,  party  or 
parties  to  whomsoever  or  whatsoever  to  subscribe  anything 
to  said  capital  stock,  and  from  and  against  any  liability  or 
obligation  to  pay  anything  on  account  of  any  subscription 
or  liability  to  subscribe  to  said  capital  stock  of  the  party  of 
the  first  part. 

116—23 
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The  erasures  in  lines  three  and  four  of  page  2  before, 
made  before  execution. 

In  the  witness  whereof  the  said,  The  Oxford  &  Coast  Line 
Railroad  Company,  hatli  caused  its  corporate  seal  to  be 
hereto  aJBixed  and  hath  caused  its  President  and  Secretary 
to  sign  their  name  hereto. 

The  Oxford  and  Coast  Line  Railroad  Co. 

(  Seal  of  Oxford  1  Bv  A.  W.  Graham, 

■{  and  Coast  Line  >  "  t^      .  , 

(       R.  R.  Co.       )  President. 

R.  W.  Lassitbr,  Secretary. 


Proceedings  of  the  Board  of  Coinmissioners  of  the  Town 
of  Oxford,  JS^.  C,  March  9,  l%n,—Page  163. 

STATE  OF  NORTH  CAROLINA,  )  Mayor's  Office, 

Granville  County.       f      March  9,  1891. 

At  the  regular  meeting  of  the  Board  of  Town  Commission- 
ers held  this  day  there  were  present :  Messrs.  L.  G.  Smith, 
Mayor ;  L.  R.  Hunt,  A.  W.  Graham,  John  Webb  and  R.  T. 
Smith,  Commissioners. 

B.  S.  Royster  presented  to  the  Board  a  petition  in  word 
and  figures  following : 

We,  the  undersigned  citizens  and  tax  payers  in  the  Town 
of  Oxford,  solicitous  for  the  welfare  of  the  Town,  and 
earnestly  desirous  to  promote  the  same,  respectfully  petition 
the  Board  of  Commissioners  of  the  Town  of  Oxford  to  pro- 
vide for  an  election  in  said  Town,  on  the  proposition  to  s^ub- 
scribe  the  sum  of  $40,000  to  build  a  railroad  from  the  town 
of  Oxford  to  Springhope,  or  to  some  point  on  the  A.  C.  L.  R. 
R.,  or  to  some  other  R.  R.  system. 

(Signed)  B.  S.  Royster  and  others. 


r 
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Any  action  on  eaid  petition  was  postponed  until  after  a 
meeting  of  the  incorporators  of  the  Oxford  &  Coast  Line 
R.  R.  Co. 

F.  B.  Hays,  Clerk. 


Proceedings  of  the  Board  of  Commissioners  of  the 
Tenon  of  Oxford,  N.  C,  March  14,  l^^l.— Page  166. 

STATE  OF  NORTH  CAROLINA,  )  Mayor's  office, 

Town  of  Oxford,  j       March  14,  1891. 

At  a  called  meeting  of  the  Board  of  Town  Commission- 
ers, held  that  day,  there  were  present :  Messrs.  Louis  G. 
Smith,  Mayor ;  A.  W.  Graham,  R.  T.  Smith,  L.  R.  Hunt, 
John  Webb,  Commissioners. 

After  a  discussion  of  the  subject  by  various  citizens,  it 
was  ordered  : 

That  an  election  be  held  on  the  25th  day  of  May,  1891, 
to  decide  upon  the  question  as  to  whether  the  Town  of 
Oxford  shall  vote  to  issue  bonds  to  the  amount  of  Forty 
Thousand  Dollars  ($40,000),  to  subscribe  to  the  capital 
stock  of  the  Oxford  &  Coast  Line  R.  R.  Co.,  and  that  the 
mouey  so  raised  be  used  in  building  that  portion  of  the 
said  road  in  Granville  county. 

F.  B.  Hays,  Clerk. 


Proceedings  of  the  Board  of  Coratnissioners  of  the  Town 
of  Oxford,  N,  a,  March  24, 1891.— Pa^^  168. 

STATE  OF  NORTH  CAROLINA,  )  Mayor's  office. 

Town  of  Oxford.  (        March  24,  1891. 

At  a  called  meeting  of  the  Board  of  Town  Commission- 
ers, held  this  day,  there  were  present :   Messrs.   Louis  G. 
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Smith,  Mayor;  A.  W.  Graham,  R.  T.  Smith,  John  Webb, 
Commissioners. 

Messrs.  R.  W.  Lassiter,  Jr.,  and  J.  G.  Hall,  a  Special 
Committee  from  the  Commonwealth  Club,  petitioned  the 
Board  to  change  the  time  for  holding  the  election  on  the 
question  of  the  Town  subscribing  Forty  Thousand  Dollars 
to  the  Capital  Stock  of  the  Oxford  and  Coast  Line  Rail- 
road, from  the  25th  day  of  May,  to  the  27th  day  of  April 
next.     It  was  so  ordered. 

At  said  election  those  who  favor  said  proposition  shall 
vote  a  ballot  wth  the  word  "Approv^ed"  thereon;  those 
opposed  shall  vote  a  ballot  with  the  words  "Not  approved" 
thereon.  The  Mayor  was  requested  to  appoint  a  registrar 
and  inspectors  of  election,  both  for  the  said  Railroad  elec- 
tion and  for  the  regular  annual  municipal  election,  to  be 
held  the  first  Monday  in  May  next,  when  a  Mayor  and 
seven  Commissioners  will  be  elected.  Mr.  Graham  was 
appointed  a  committee  to  have  printed  and  listributed 
among  the  electors  of  the  Town,  about  one  hundred  hand 
bills,  notifying  them  of  the  change  in  the  date  of  the  Rail- 
road election.  No  further  business  offering,  the  Board 
adjourned. 

C.  B.  Leach, 
Clerk  ^r^  tern. 


Proceedings  of  the  Board  of  Commissioners  of  the  Toton 
of  Oxford,  N,  a,  April  19,  1 892.— Pa</<?«  246  and  247. 

STATE  OF  NORTH  CAROLINA,  ) 

Gkanvillk  County.  \ 

Entered  on  April  19,  1892.      ' 

Mayor's  office,  August  4,  1891. 

At  an  adjourned   meeting  of  the  Town   Commissioners 
held    on    August  4,  1891,  in    Mayor's   office,  there    were 
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present:  J.  S.  Brown,  Mayor ^o  Um,;  E.  T.  Smith,  R.  F. 
Knott,  J.  H.  Bullock,  Commissioners. 

Ordered  that  the  following  paper  be  spread  on  Town 
Record,  as  follows  : 

Whereas,  on  the  27th  day  of  April,  1891,  it  was  ordered 
by  the  Board  of  Commissioners  of  the  Town  of  Oxford,  to 
submit  to  the  qualified  voters  of  the  Town,  the  question  of 
subscribing  the  sum  of  Forty  Thousand  Dollars  to  assist 
in  building  the  Oxford  and  Coast  Line  Railroad. 

And,  whereas,  at  the  election  held  on  the  27th  day  of 
April,  1891,  the  said  question  was  submitted  to  the  voters 

of  said   Town,  and  out  of  a  registered   vote  of. 

it  was  found  that  323  votes  had  been  cast  "Approved," 
and  15  votes  had  been  cast  "Not  Approved,"  which  was  a 
clear  majority  of  the  qualified  registered  vote  of  said 
Town.  And  whereas  the  result  of  said  election  was  duly 
declared  in  front  of  the  Court  House  door  in  Oxford,  on 
the  28th  day  of  April,  1891,  by  W.  H.  White,  Registrar, 
and  the  poll  holders  of  said  election,  and  was  duly  recorded 
on  the  (19th  day  of  August,  1891)  in  the  minutes  of  the 
Board  of  Commissioners.  Now  therefore  be  it  resolved, 
that  the  bonds  of  the  Town  of  Oxford,  to  the  amount  of 
Fortv  Thousand  Dollars  of  the  denomination  of  One 
Thousand  Dollars  each,  payable  on  the  1st  day  of  Decem- 
ber, 1921,  with  interest  not  exceeding  six  per  cent,  per 
annum,  payable  on  the  1st  days  of  June  and  December 
each  and  every  year  until  maturity,  with  the  right  to  the 
Town  after  10  years,  upon  3  months  notice  in  some  news- 
paper published  in  the  Town  of  Oxford  and  the  Cities  of 
Baltimore  and  New  York,  to  redeem  said  bonds  upon  pay- 
ing tie  sum  of  $1,050,  and  the  accrued  interest  on  each 
bund,  be  immediately  and  upon  a  completion  of  a  con- 
tract by  the  authorities  of  the  Oxford  and  Coast  Line  Rail- 
road for  the  construction   of  the  same,  that  the  same  be 
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delivered  to  the  President  of  said  Railroad  Company  to 
aid  or  assist  in  building  said  Railroad.  And  that  whatever 
proportion  of  said  Forty  Thousand  Dollars  is  used  in  build- 
ing and  equipping  said  road,  shall  be  considered  a  sub- 
scription to  the  Capital  Stock  of  said  Railroad,  and  a 
certificate  shall  be  issued  to  the  Town  of  Oxford  for  stock 
to  said  amount. 

The  reason  this  part  of  the  meeting  held  on  the  4th  of 
August,  \vas  not  put  on  Town  Records  at  proper  time,  it 
was  lost  and  was  not  found  until  a  few  days  before  this. 
It  was  put  on  as  soon  as  it  was  found. 

G.  P.  Fleming, 

Clerk. 


Proceedings  of  the  Board  of  Comr/iissioners  of  the  Town 
of  Oivford,  N.  (?.,  August  3,  \S^±—Page  290. 

NORTH  CAROLINA,  )  Mayor's  office, 

Granville  County,  f  August  3,  1892. 

At  a  called  meeting  of  the  Board  of  Commissioners  held 
this  day  there  were  present :  Messrs.  A.  A.  Hicks,  Mayor  ; 
J.  M;  Currin,  W.  L.  Mitchell,  C.  D.  Osborn,  J.  G.  Hall, 
J.  F.  Edwards,  Commissioners. 

Ordered  on   motion  of  Mr.  Edwards, 

that  the  receipt  of  the  Oxford  and  Coast  Line  R.  R.  Co., 
be  spread  on  Towm  Record.  The  re(!eipt  is  as  follows, 
to-wit : 

Received  August  15,  1892,  of  A.  A.  Hicks,  Esq.,  Mayor 
of  the  Town  of  Oxford,  North  Carolina,  twenty  bonds  of 
the  denomination  of  One  Thousand  Dollars  each,  bearing 
interest  at  the  rate  of  six  per  cent,  per  annum,  semi- 
annually, payable  on  the  first  days  hf  February  and  August 
of  each  year,  principal  due  on  the  first  day  of  August,  1922. 
Said  bonds  having  been  authorized  and  issued  under  and 
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by  virtue  of  a  resolution  of  the  Board  of  Commissioners  of 
the  Town  of  Oxford,  and  a  Judgment  of  the  Superior 
Court  of  Granville  county,  rendered  at  the  July  Term, 
1892,  in  the  case  of  the  Oxford  and  Coast  Line  R.  R.  Co., 
against  the  Board  of  Commissioners  and  the  Mayor  of  the 
Town  of  Oxford.  Signed  Oxford  and  Coast  Line  R.  R. 
Co.,  by  Wm.  F.  Beasley,  President,  H.  C.  Herndon, 
Treasurer. 
Ct.  p.  Fleming,  Town  Clerk. 


ProceediTigs  of  the  Board  of  Commissioners  of  the  Town 
of  Oxford,  N.  a,  March  16,  \%^Z,—Page  313. 

NORTH  CAROLINA,  )         Oxford :  Mayor's  office, 

Granville  County.       \  March  16,  1893. 

Called  meeting  of  the  Board  of  Town  Commissioners 
held  this  day,  there  were  present :  A.  A.  Hicks,  Mayor ; 
J.  G.  Hall,  E.  T.  White,  C.  D.  Osborn,  W.  L.  Mitchell, 
J.  F.  Edwards,  G.  A.  Coggeshall,  J.  M.  Curriii,  Commis- 
sioners. 

A.  W.  Graham  addressed  the  Board  and  asked  them  to 
issue  an  order  on  the  Town  Treasurer  for  Six  Hundred 
Dollars,  with  which  to  pay  Coupons  on  O.  &  C.  L.  R.  R. 
Bonds. 

On  motion  of  G.  A.  Coggeshall,  the  Clerk  was 
instructed  to  issue  an  order  on  the  town  Treasurer,  paya- 
ble six  months  after  date,  for  Six  Hundred  Dollars,  to  A. 
W.  Graham,  Attorney,  to  pay  Coupons  now  due  on  O.  & 

C.  L.  Railroad  Bonds. 

E.  T.  Crews, 

Clerk  to  Board. 

The  following  are  the  portions  of  the  statutes  and  Con- 
stitution,'to  which  reference  is  made  in  the  opinion. 

Act  of  1891,  Ch.   315,  Sec.  10:     *'That  whenever  any 
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County,  City,  town  or  township  shall  issue  bonds  to  aid  in 
building  said  Oxford  &  Coast  Line  Railroad,  the  money 
derived  from  taxation  of  said  railroad  within  said  county 
shall  be  applied  to  the  payment  of  the  interest  on  said 
bonds  so  long  as  they  shall  remain  outstanding,  and  in  the 
event  that  two  or  more  cities,  towns  or  townships  in  any 
County  shall  issue  bonds  as  aforesaid,  then  the  money 
derived  from  the  taxation  of  said  railroad  within  said 
county  shall  be  applied  to  the  interest  on  said  bonds  in 
proportion  to  the  amount  of  bonds  so  issued  by  sa'd  cities, 
towns  or  townships  as  aforesaid." 

Act  of  1885,  Ch.  21,  Sec.  30  (Private  Laws):  "That 
among  the  powers  hereby  conferred  on  the  board  of  com- 
missioners (o+'  the  town  of  Oxford)  they  may  borrow  money 
only  by  the  consent  of  a  majority  of  the  qualified  registered 
voters  which  consent  shall  be  obtained  by  a  vote  of  the  citi- 
zens of  the  corporation  after  30  days  public  notice,  at  which 
time  those  who  consent  to  the  same  shall  vote  "  approved," 
arid  those  who  do  not  consent  shall  vote  "  not  approved  "; 
they  shall  provide  water,  provide  for  repairing  and  clean- 
ing the  streets,  regulate  the  market,  take  all  proper  means 
to  prevent  and  extinguish  fires,  make  regulations  to  cause 
due  observance  of  Sunday,  appoint  and  regulate  town 
watches,  suppress  and  remove  nuisances,  preserve  the 
health  of  the  town  from  contagious  and  infectious  diseases, 
appoint  constables  to  execute  such  precepts  as  the  Mayor 
or  other  persons  may  lawfully  issue  to  them  to  preserve  the 
peace  and  order  and  execute  the  ordinances  of  the  town, 
and  shall  appoint  and  provide  for  the  pay  and  prescribe 
the  duties  of  all  such  officers  as  may  be  deemed  necessary ; 
they  shall  have  the  right  to  regulate  the  charge  for  the 
carriage  of  persons,  baggage  and  freight  by  omnibus  or 
other  vehicle,   and    to   issue  license   to  omnibuses,  hacks, 
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drays  or  other  vehicles  used  for  transportation  of  persons 
or  things  for  hire." 

Const.,  Art.  VII,  Sec.  7 :  "  No  county,  city,  town  or 
other  municipal  corporation  shall  contract  any  debt,  pledge 
its  faith  or  loan  its  credit,  nor  shall  any  tax  be  levied  or 
collected  by  any  oflBcers  of  the  same,  except  for  the  neces- 
sary expenses  thereof,  unless  by  a  vote  of  the  majority  of 
the  qualified  voters  therein." 

« 

Messrs.  J,  S.  Manning ^  Shepherd  d?  Bushee  and  W,  J. 
Leake,  for  plaintiff  (appellant). 

Messrs,  W.  A.  Guthrie  and  Edwards  cfe  Royster,  for 
defendants. 

AvEKY,  J.  (after  stating  the  facts) :  If  an  action  had  been 
brought  by  a  tax-payer  of  the  town  of  Oxford  to  enjoin  the 
issue  of  bonds  in  payment  of  its  subscription  to  The 
Oxford  &  Coast  Line  Railroad  Company,  any  final  judg- 
ment upon  the  merits  would  have  operated  as  an  estoppel, 
both  upon  other  tax-payers  of  the  town  and  the  municipal- 
ity itself.  2  Black  on  Judgments,  Sec.  584.  In  two 
actions  brought  by  that  company  against  the  mayor  and 
commissioners  of  Oxford,  asking  for  mandamus  to  compel 
the  issuing  of  a  subscription  of  forty  thousand  dollars  in 
bonds  to  the  capital  stock  of  the  company,  in  which  a  con- 
troversy arose,  among  other  matters,  as  to  the  authority  to 
make  such  subscription,  a  compromise  decree,  drawn  in 
pursuance  of  a  previous  agreement  between  the  parties, 
was  entered  in  the  two  suits,  consolidated  by  order  of  the 
Court  into  one,  whereby  the  town  was  released  from 
further  liability  upon  the  issue  of  twenty  thousand  dollars 
instead  of  forty  thousand  dollars  in  its  bonds,  payable  to 
the  company,  and  upon  surrendering  its  right  to  call  for 
certificates  of  stock  in  the  company  to  the  amount  of  forty 
thousand  dollars.     If  the  decree  concluded  the  town  from 
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qiiestioning  the  validity  of  the  bonds,  the  estoppel  would 
be  as  effectual  in  favor  of  the  plaintiff,  who  sues  upon  past 
due  coupons  of  which  it  is  the  owner,  as  if  the  action  were 
brought  by  the  railroad  company.  Thompson  v.  Zee  Co^inty^ 
3  AVallace,  327.  Prior  to  the  passage  of  the  Act  1874-'75, 
Ch.  178  {Code^  Sec.  574)  an  agreement  to  receive  a  part  in 
lieu  of  the  whole  of  a  debt  due  was  held  to  be  a  nudum 
pactum  as  to  all  in  excess  of  the  sum  actually  paid.  Cur- 
vie  V.  Canady^  78  N.  C,  91  ;  Hayes  v.  Davidson^ 
70  N.  C,  573 ;  Mitchell  v.  Sawyer,  71  N.  C,  70 ;  Love  v. 
Johnston,  72  N.  C,  415.  But  where  such  agreements  haVe 
been  made  since  the  act  was  passed,  they  are  deemed 
to  have  been  entered  into  in  as  full  contemplation  of  its 
provisions  as  though  it  had  been  incorporated  into 
the  contract.  Koonce  v.  Russell,  103  N.  C,  179.  Indeed, 
independent  of  statutes,  where  disputed  claims  have  been 
preferred  against  it,  "a  town  may  make  a  contract  with  a 
creditor  whereby  the  latter  agrees  to  discount  or  throw  off 
a  portion,  and  such  an  agreement  (says  Judge  Dillon) 
is  founded  upon  a  sufficient  consideration,  and  will  be 
enforced."  1  Dillon  on  Mun.  Corp.,  Sec.  477 ;  Baskennlle 
V.  Tweed,  20  Me.,  178;  Amy  v.  Shelby  County,  &c.,  114  U. 
S.,  387.  In  our  case  there  were  mutual  considerations 
which,  it  would  seem,  would  have  given  vitality  to  the  con- 
tract and  made  it  enforcible  even  at  common  law.  The 
town  surrendered  its  claim  to  forty  thousand  in  certificates 
of  capital  stock,  in  consideration  of  being  released  from  its 
obligation  to  issue  forty,  instead  of  twenty,  one  thousand 
dollar  bonds  to  the  railroad  company.  We  can  see  no 
force  in  the  contention  that  the  failure  to  deliver  a  release 
in  accordance  with  the  decree  in  any  way  affects  its  valid- 
ity, when  it  does  not  appear  that  the  railroad  company  ever 
refused  or  neglected  on  demand  to  execute  it.  The  town 
cannot  take  advantage   of  the  laches  of  its  authorities  in 
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failing  to  demand  its  execution,  in  order  to  repudiate  their 
debt,  if  it  is  valid.     The  plaintiff  was  warranted  in  assum- 
ing that  the  town  had  demanded  its  execution  and  was  not 
bound  to  look  behind  the  decree  to  ascertain   whether  it 
had  exercised  common  prudence  in  protecting  itself.    These 
twenty  bonds  recite  that  they  are  issued  in  pursuance  of 
the  power  and  authority  granted   in  Chapter  49  of  The 
Cod^j  chapter  315,   Acts   1891,   and   section    30,  chapter 
21,  Acts  1885  (being  the  charter  of  the  town)  and  also  by 
virtue   of  an   election   held   as  provided  for   in   the   Acts 
referred  to,  and  in  accordance  with  the  compromise  decree 
in   the  cases  to   which  we  have  referred.     It  is  conceded 
without  question  that  no  municipal  corporation   is  author- 
ized to  issue  bonds  unless  the  power  to  do  so  is  granted 
either  in  express  terms  or  by  necessary  implication  by  the 
legislature.     The    unavoidable    implication    arising   from 
section  10,  chapter  315,  Laws  1891  (the  charter  of  the  com- 
pany) is  that  it   was  the  intention    of  the   legislature   to 
empower  ^'counties,  cities,  towns  and  townships"  to  issue 
bonds  to  aid  in  building  the  road  and  to  compel  either  cor- 
porate body  that  might  lend  its  credit  in  that  way,  to  pay 
all  such  tax  as  it  might  collect  on  the  franchise  and  prop- 
erty of  the  completed  road,   in   payment  of  the  interest 
accruing  thereon.      But,  it  is  insisted  that  the  power  can 
not  be  exercised  in  the  face  of  the  prohibitory  provision  of 
the  Constitution   (Art.  VII,  Sec.  7)  unless  the  authority 
to  loan  its  credit  received  the  sanction  of  a  majority  of  the 
qualified  voters  of  the  municipality,  and  that  it  is  as  essential 
to  the  validity  of  the  bonds  that  the  Legislature  should  in 
express  terms  authorize  the  election,  and  require  specifically 
a  vote  of  a  majority  of  the  qualified  voters,  as  that  it  should 
empower  the  town  to  aid.     It  is  admitted  to  be  an  essential 
prerequisite  to  the  validity  of  such  bonds  that  the  Legisla- 
ture should  grant  the  power  to  aid,  and  that  the  majority 
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of  the  qualified  voters  should  signify  their  approval  by 
their  ballots  cast.  The  machinery  for  ascertaining  the  will 
of  the  electors  is  a  secondary  consideration.  The  main 
purpose  was  to  prohibit  the  imposition  of  a  tax  for  certain 
objects  without  the  assent  of  a  majority  of  the  qualified 
voters.  The  Act  of  1891  in  assuming  that  counties,  towns 
and  townships  may  subscribe,  impliedly  manifests  a  purpose 
on  the  part  of  the  Legislature  to  allow  municipalities  "to 
issue  bonds  to  aid  in  building"  this  railroad,  and  leaves 
them  at  liberty  to  aid  as  may  seem  to  them  best,  and  by 
implication  to  do  what  they  were  expressly  allowed  to  do 
in  the  charter  of  the  Oxford  &  Clarksville  Road,  either 
make  donations  or  subscriptions.  The  statute  puts  no 
restriction  upon  the  town  as  to  the  manner  of  issuing  its 
bonds  in  aid  of  the  construction,  leaving  them  to  donate  or 
subscribe  at  their  option  with  the  approval  of  the  requisite 
number  of  voters.  In  the  case  of  Wood  v.  Oxford ^  97 
N.  C,  227,  Justice  Merrimon,  speaking  of  the  contention 
that  the  provision  in  the  railroad  charter  that  if  a  majority 
of  the  votes  cast  were  favorable  the  town  would  be  author- 
ized to  issue  the  bonds  was  unconstitutional,  said  :  "It  niav 
be  that  the  statute  contemplated  that  if  a  simple  majority 
of  the  qualified  voters,  voting,  shall  be  in  favor  of  such 
donation,  this  shall  be  sufficient  to  authorize  it  to  be  made. 
This  is  questionable,  but  we  need  not  decide  whether  it  so 
provides  or  not,  because  the  purpose  to  allow  such  donation 
to  be  made  is  manifest,  and  it  appears  in  the  case  before  us 
that  a  clear  majority  of  all  the  qualified  voters  of  the  town 
of  Oxford  voted  in  favor  of  the  proposed  donation  of  forty 
thousand  dollars  in  question,  thus  certainly  meeting  the 
essential  prerequisites  provided  by  the  statute,  and  observ- 
ing the  provisions  of  the  Constitution  (Art.  VJI,  Sec.  7) 
forbidding  towns  and  other  municipal  corporations  to  make 
a  debt,  except,  etc.,  unless  by  a  vote  of  a  majority  of  the 


X.  C]  FEBRUARY  TERM,  1896.  365 

Bank  d.  Commissioners. 

qualified  voters  therein,  and  likewise  observing  the  require- 
ments of  the  charter  of  the  town."  It  is  now  well  settled 
that,  under  the  Constitutional  provision,  a  majority  of  the 
qualified  voters  is  necessary  and,  in  the  absence  of  proof  to 
the  contrary,  a  majority  of  the  registered  voters  will  be 
deemed  a  majority  of  the  qualified  voters.  Rigshee  v. 
BurKara^  supra. 

The  purpose  of  the  Legislature  to  authorize  the  issue  in 
our  case  in  order  to  aid  in  any  way  they  might  deem  best, 
'is  apparent.    .  The   fact   that  a  majority  of  the  qualified 
voters  have  cast  their  ballots  in  favor  of  extending  aid  by 
subscription,  is  undisputed.      If  it  is  not  admitted,    the 
records  of  the  town  showing  that  a  proposition  to  allow  the 
municipality  to  lend  its  aid  by  the  issue  of  bonds  was  submit- 
ted after  thirty  days'  notice,  and  a  majority  of  the  qualified 
registered  electors   signified  their  assent    by  voting  "  ap- 
proved," and  it  is  settled  that  such  a  record  is  conclusive  evi- 
dence that  the  will  of  the  majority  was  so  expressed.     Nor- 
merit  v.  Charlotte^  85  N.  C,  387  ;    Cain  v.  Commissioners y 
S6  N.  C,  8  ;  Southerland  v.  Goldsboro,  96  N.  C,  49  ;  Duke 
V.  Brown^  Ihid^  127 ;  McDowell  v.   Constrivction  Co,^  96 
N.C.,  514;  Rigshee  \\  Durham^  98  N.  C,  81.     In  some  of 
the  cases  which  we  have  cited  it  is  declared  by  the  Court  to 
be  immaterial  that  the  act  providing  the  machinery  for  ascer- 
taining the  wishes  of  the  qualified  voters  had  provided,  in 
direct  conflict  with  the  constitution  as  construed   by  the 
Court,  that  a  majority  of  the  votes  cast  should  be  sufficient. 
These  decisions  rest  upon  the  ground  that  the  two  evils 
intended  to  be  guarded  against  were  the  using  of  the  credit 
of  municipal  corporations,  first,  without  the  assent  of  the 
legislature  clearly  given,  and,  second,  without  the  approval 
of  a  majority  of  the  qualified  voters  fairly  ascertained.     It 
was  this  broad   view  which  inspired   the  intimation  that 
either  section  30  of  the  charter  of  Oxford,  a  section  of  a 
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railroad  charter  which  was  declared  in  part  unconstitu- 
tional, or  the  constitutional  provision  itself  in  connection 
with  the  general  election  law,  would  be  sufficient  to  author- 
ize an  election  to  ascertain  the  will  of  the  voters,  where  the 
assent  of  the  Legislature  that  the  municipality  might  create 
a  debt  had  been  clearly  given.  In  Wood  v.  Oxford^  the 
Court  said  (after  what  has  already  been  quoted  from  the 
opinion),  "as  the  purpose  of  the  Legislature  to  allow  such 
donations  to  be  made  is  clear  and  express,  it  is  sufficient  if 
the  condition  upon  which  it  might  be  made  has  certainly,  in 
the  most  adverse  view  of  the  proposition  as  to  the  vote,  hap- 
pened." In  any  aspect,  it  is  beyond  question  that  the 
requisite  constitutional  majority  has  approved  of  what  the 
Legislature  first  clearly  assented  to — lending  the  aid  of  the 
town  by  issuing  its  bonds  to  the  building  of  the  railroad. 
With  the  legislative  permission  to  so  use  its  credit,  we  see  no 
reason  why  the  necessary  implication  should  not  follow  that 
the  town  might  ascertain  the  wishes  of  the  voters  in  a  way 
provided  in  the  charter  for  the  purpose  of  borrowing  money 
in  compliance  with  the  same  section  of  the  organic  law,  or, 
in  the  absence  of  such  special  provision,  under  the  general 
law  governing  elections  held  for  municipalities,  the  natural 
inference  being  when  an  election  is  authorized,  that  it  is  to 
be  held  in  the  usual,  if  some  unusual  mode  is  not  provided. 
Where  Legislative  sanction  is  given  and  the  will  of  the 
majority  of  qualified  voters  is  actually  ascertained,  it  is 
certain  that  the  danger-line  has  not  been  crossed  so  as  to 
wrongfully  subject  municipalities  to  the  burden  of  a  debt  for 
any  })urpose  except  necessary  expenses.  The  imperative 
requirement  of  the  Constitution  is  that  there  shall  be  a  con- 
currence of  the  legislative  and  the  popular  will,  the  former 
evidenced  by  a  grant  of  authority  to  vote,  the  latter  by  the 
record  that  a  majority  of  the  qualified  voters  have  cast  the 
l)allot8  in  favor  of  creating  the  debt.     Whether  the  legisla- 
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tive  purpose  is  expressed  or  may  be  fairly  implied  from  the 
language  of  the  statute,  is  immaterial  (1  Dillon,  supra^  sec- 
tion 89  (55);  Clark  v.  City  of  DesMoines^  87  Am.  Dec., 
423)  as  is  the  question  whether  the  election  is  conducted 
under  statutes  passed  for  the  particular  purpose,  or,  in  the 
absence  of  such  special  provision,  under  the  general  elec- 
tion law  enacted  for  the  town  or  for  counties  generally,  so 
that  the  sense  of  the  voters  is  unquestionably  and  fairly 
ascertained.     The  power  to  subscribe  being  given,  the  fair 
implication  was  that  the  legislature  intended  that  the  use 
of  the  machinery  provided  generally  for  taking  a  vote  to 
authorize  the  borrowing  of  money  might  be  used.     The 
principle  of  strict  construction  is  never  "  carried  to  such  an 
unreasonable   extent  as   to  defeat  the  legislative  purpose 
fairly  appearing  upon  the  entire  charter  or  enactment.-'    If 
the  special  provision  for  holding  an  election  in  a  town  or 
county  fails  to  provide  in  detail  the  mode  or  what  is  in 
common  parlance  called  the  machinery  for  conducting  it, 
it  must  be  inferred  that  the  legislature  intended  that  gen- 
eral election  laws  might  be  resorted  to,  to  fill  in  the  hiatus^ 
and   not  that  the  legislative  will  should  be  thwarted  or 
defeated  by  any  such  omission. 

The  case  of  Bre^ian  v.  Bank^  144  U.  S.,  173,  which  was 
relied  upon  by  the  defendant  is  elearly  distinguishable  from 
that  at  bar.  If  the  only  authority  for  issuing  the  bonds, 
that  gave  rise  to  this  controversy,  were  the  provisions  in 
the  charter  empowering  the  town  to  borrow  money,  it 
would  be  a  case  in  point.  But  we  have  already  adverted 
to  the  fact  that  the  charter  of  the  railroad  company  (Sec- 
tion 9,  Ch.  315,  Laws  1891)  expressly  contemplates  and  by 
implication  authorizes  the  issuing  of  bonds  by  the  town  to 
aid  in  the  building  of  the  road  (not  simply  the  borrowing 
of  money  by  such  towns  for  corporate  purposes)  and,  that 
in   accordance    with    a    familiar   rule  of  construction,   all 


368  IN  THE  SUPKEME  COURT.  [116 


Bank  v.  Commissioxbrs. 


statutes  bearing  upon  the  subject  must  be  construed  in  pari 
materia.  Every  doubt  must  be  resolved  in  favor  of  the 
constitutionality  of  any  act  passed  by  the  Legislature 
{State  V.  Moore^  104  N.  C,  473)  and  upon  the  same  princi- 
ple where  the  assent  of  the  Legislature  to  the  creation  of  a 
municipal  debt  has  been  given  by  fair  implication,  it  would 
be  "sticking  in  the  bark"  to  render  such  expression  of  its 
will  nugatory  by  insisting  that  special  election  machinery 
should  have  been  provided  for  ascertaining  the  popular 
feeling,  when  'general  laws  can  be  made  to  subserve  the 
purpose.  It  must  be  conceded  that  the  result  of  the  elec- 
tion cannot  be  drawn  in  question  in  this  collateral  proceed- 
ing, if  the  law  authorized  the  holding  of  it.  McDoxoell  v. 
Construction  Co,^  supra. 

Pretermitting  the  question  whether  the  Court  could  look 
beyond  the  compromise  judgment  for  the  purpose  of  deter- 
mining whether  the  statute  authorized  the  holding  of  the 
election,  we  have  preferred  to  declare  that  the  town  was  in 
fact  authorized  by  fair  implication  of  law  to  hold  it.  The 
purchaser  of  such  coupons  as  those  sued  upon,  must  so  far 
act  upon  the  notice  contained  in  the  recitals,  as  a  general 
rule,  as  to  examine  the  statutes  referred  to,  and  ascertain  at 
his  peril  whether  the  essential  prerequisites  to  the  validity 
of  the  bonds  have  been  rae^both  by  Legislative  and  popular 
action.  We  hold  that  upon  a  fair  construction  of  the 
organic  law  and  pertinent  statutes  and  their  application  to 
the  facts  of  this  case,  there  has  been  a  sufficient  compliance 
with  the  essential  requirements  of' the  law  to  render  the 
election  valid.  We  think,  therefore,'that  the  Court  erred 
in  holding  that  the  plaintiff  was  not  entitled  to  recover, 
and  the  judgment  of  non-suit  must  be  set  aside  and  a  new 
trial  granted. 

defp:ndant'8  appeal  in  same  case. 
The  facts  are  stated  in  the  foregoing  appeal.    The  defend- 
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ant  objected  to  the  judgment  of  non-suit  and  insisted  upon 
the  right  of  the  town  to  demand  a  verdict  and  judgment 
thereon,  and  appealed  from  the  judgment  on  that  ground. 
The  further  answer  of  defendants  was  as  follows : 

The  defendants,  further  answ^ering  by  way  of  defense  to 
&aid  action,  say  : 

1.  That  section  5  of  Acts  of  the  General  Assembly  of 
North  Carolina,  entitled  "An  Act  to  Incorporate  the 
Oxford  and  Coast  Line  Railroad  Company,"  and  ratified 
the  5th  day  of  March,  A.  D.  1891,  which  is  in  complaint 
mentioned  and  referred  to,  provided,  amongst  other  things, 
that  upon  the  subscription  of  five  thousand  dollars  of  the 
stock  and  the  election  of  directors  as  therein  is  mentioned, 
said  company  should  be  deemed  and  held  fully  organized 
for  all  purposes,  and  might  proceed  to  carry  out  the  objects 
of  their  charter;  and  the  defendants  further  say,  upon 
information  and  belief,  that  while  it  is  true  that  prior  to 
the  pretended  organization  of  said  company  hereinafter 
mentioned,  to-wit :  on  or  about  the  12th  day  of  March, 
1891,  the  amount  of  fifty-four  hundred  dollars  or  there- 
about, was  in  form  and  appearance  subscribed  (all  by  pri- 
vate individuals)  to  the  capital  stock  of  said  company,  yet 
that  said  subscriptions  or  nearly  all  of  them,  were  not  in 
good  faith,  but  were  made  with  an  agreement  or  under- 
standing between  said  subscribers,  generally,  that  each 
should  pay  in  on  account  of  his  said  subscription  the  sum 
of  ten  dollars  only,  for  the  purpose  of  meeting  expenses 
preliminary  to  the  commencement  of  the  construction  of 
said  railroad,  and  should  never  be  called  on  or  required  to 
pay  Anything  more  on  account  of  said  subscriptions,  it 
being  the  intention  of  said  subscribers  in  making  such  sub- 
scriptions to  merely  enable  them  to  efi'ect  a  pretended 
organization  of  said  company  with  an  appearance  of  legal- 
ity and  of  a  compliance  with  the  provisions  of  said  charter  ; 
.     116—24 
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and  that  notwithstanding  there  had  not  been  bona  fide 
subscribed  and  so  not  really  subscribed  to  the  capital  stock 
of  the  said  company  the  sum  of  five  thousand  dollars,  as 
required  by  said  charter  before  said  company  could  be 
legally  organized,  yet  the  said  subscribers,  or  some  of  them, 
proceeded  to  make  and  did  make  a  pretended  organization 
of  said  company  by  an  election  of  directors,  and  that  after- 
wards all  said  subscribers,  with  two  exceptions,  refused  and 
failed  to  pay  anything  further  on  their  said  subscriptions, 
upon  the  ground  of  the  agreement  and  understanding 
aforesaid,  and  indeed  were  not  called  on  to  pay  anything 
in  addition  to  the  ten  dollars  aforesaid,  until  after  the 
Board  of  Commissioners  of  Oxford  refused  to  issue  the  said 
bonds  of  forty  thousand  dollars,  which  said  company 
claimed  tfhey  were  bound  to  do,  in  pursuance  of  said  elec- 
tion mentioned  in  the  complaint,  and  that  said  subscribere 
were  then  called  on  to  pay  their  said  subscriptions  and 
refused  and  failed  to  pay  the  same,  although  they  were 
threatened  with  a  suit  or  suits  to  compel  them  to  do  so ; 
and  the  defendants  further  say  they  deny  that  the  Oxford 
and  Coast  Line  Railroad  Company  mentioned  in  the  com- 
plaint, and  which  is  the  same  that  was  so  pretended  to  be 
organized  as  aforesaid,  was  ever  duly  or  legally  organized 
under  said  act  of  the  fifth  of  March,  1891,  or  was  at  the 
time  of  the  issuing  of  bonds,  so-called,  mentioned  in  the 
complaint,  or  is  a  legally  constituted  and  valid  corporation, 
and  was  not  nor  is  entitled  to  receive  payment  of  subscrip- 
tions to  the  capital  stock  of  said  Oxford  and  Coast  Line 
Company,  chartered  by  said  act. 

2.  The  defendants  further  say  they  deny  that  chapter  49 
of  The  Code  of  North  Carolina  or  the  election  mentioned 
in  the  complaint,  authorizes  any  subscription  to  the  capital 
stock  of  said  Oxford  and  Coast  Line  Railroad  Company,  or 
the  issue  of  any  bonds  for  such  purpose  by  the  Board  of 
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Commissioners  of  Oxford,  or  that  said  chapter  49  of  The 
Code  of  Xorth  Carolina  or  anv  of  said  acts  of  the  General 
Assembly  of  North  Carolina  authorized  or  provided  for  the 
holding  of  said  election  or  that  the  same  was  ordered  or 
held  bv  any  authority  of  law ;  and  the  defendants  further 
say  that  however  the  said  bonds,  so-called,  may  purport  to 
have  been  issued,  the  defendants  deny  that  in  point  of 
fact  they  were  issued  in  pursuance  of  any  powers  or  author- 
ity granted  by  said  chapter  49  of  The  Code  of  North 
Carolina  oV  in  pursuance  of  any  authority  granted  by  any 
of  the  Acts  of  the  General  Assembly  of  North  Carolina  in 
said  complaint  mentioned  and  referred  to,  or  in  pursuance 
of  said  election,  but  that  they  were  really  and  truly  issued 
in  pursuance  of  said  agreement  of  compromise  and  consent, 
judgment  or  decree  only.  And  the  defendants  further  say 
that  the  only  election  authorized  and  provided  for  in  said 
charter  of  said  town  of  Oxford,  is  an  election  for  the  elec- 
tion of  officers  as  therein  is  set  forth  and  that  even  if  the 
provisions  of  said  charter  of  said  town  of  Oxford  could 
be  considered  as  including  such  an  election  as  that  men- 
tioned in  said  complaint  (which  the  defendants  deny)  yet 
they  deny  that  said  election  was  regularly  or  legally  held 
in  the  manner  prescribed  in  said  charter  for  the  election 
therein  authorized  —  that  said  charter  of  said  town  of 
Oxford  in  the  12th  section  provides  amongst  other  things, 
that  for  the  purpose  of  the  election,  therein  authorized  and 
provided  for,  the  Commissioners  shall  appoint  in  manner  as 
therein  set  forth,  three  inspectors,  and  chapter  62  of  the 
2nd  volume  of  The  Code  of  North  Carolina,  Section  3788, 
(which  applies  when  not  inconsistent  with  the  charter) 
provides  that  such  election  as  is  mentioned  in  the  com- 
plaint, shall  be  held  under  the  inspection  of  such  persons, 
not  exceeding  three,  as  the  Board  of  To\yn  Commissioners 
may  appoint,   and   the    defendants    further    say    that    the 
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inspectors  who  held  and  conducted  the  election  in  the  com- 
plaint mentioned  were  four  in  number  and  were  appointed 
not  by  Commissioners,  but  by  the  Mayor  who  had  no  author- 
ity to  appoint  the  same ;  and  the  defendants  further  say 
that  said  election  mentioned  in  said  complaint  was  utterly 
null  and  void  and  gave  the  Board  of  Commissioners  of 
Oxford  no  power  or  authority  to  subscribe  to  the  capital 
stock  of  said  Oxford  and  Coast  Line  Railroad  Company 
(and  they  have  never  done  so)  or  to  issue  bonds  for  any 
amount  as  a  subscription  to  the  same  or  for  any  other  pur- 
pose. 

3.  The  defendants  further  sav  that  at  the  time  of  the 
ordering  of  said  election  in  the  coihplaint  mentioned,  and 
before  and  at  the  same  time  of  holding  the  same  as  afore- 
said, it  was  represented  to  the  citizens  and  taxpayers  of  the 
town  of  Oxford  by  the  organizers  of  said  Oxford  and  Coast 
Line  Railroad  Company  as  aforesaid  and  the  promoters  of 
their  plans,  that  their  plan  and  purpose  was  to  build  (as 
thev  were  authorized  bv  their  charter  to  do)  a  railroad  from 
Oxford,  passing  through  Franklin  county,  to  Springhope  in 
the  county  of  Nash,  North  Carolina,  which  had  and  has  a 
connection  by  railroad  with  the  Wilmington  and  Weldon 
Railroad  at  Rocky  Mount,  in  Nash  county,  North  Carolina, 
so  as  to  bring  Oxford  in  direct  and  convenient  communica- 
tion with  the  Eastern  part  of  the  State — that  the  said 
representations  were  assiduously  made  and  circulated  with 
the  view  of  inducing  the  voters  of  Oxford  to  favor  the 
proposition  submitted  to  them  in  said  election,  and  a  great 
majority  of  those  who  voted  in  favor  of  said  proposition  in 
said  election  were  induced  to  dp  so  by  such  representations  ; 
that  after  said  election  the  said  Oxford  and  Coast  Line 
Railroad  Company,  so-called,  laid  out  and  commenced  the 
construction  of  a  railroad  onlv  from  Oxford  aforesaid  to  a 
point  on  the  Durham  and  Northern  Railroad,  at  Jack  Dick- 
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ereon's,  in  said  county  of  Granville,  a  distance  of  not  more 
than  four  and  a  half  miles  from  Oxford,  if  that.  And  the 
defendants  further  say,  upon  information  and  belief,  that 
there  was  and  is  no  purpose  on  the  part  of  said  Oxford  and 
Coast  Line  Kailroad  Company,  so-called,  to  extend  said 
railroad  beyond  said  point  on  said  Durham  and  Northern 
Railroad,  and  that  it  never  had  nor  has  it  been  able  to  obtain 
the  means  to  do  so ;  that  it  never  had  and  never  has  been 
able  to  obtain  the  means  to  complete  said  railroad  between 
Oxford  and  said  point  on  said  Durham  and  Northern  Rail- 
road ;  that  the  voters  of  Oxford  did  not  have  in  view  when 
voting  in  said  election  or  anticipate  the  building  of  a  rail- 
road from  Oxford  to  said  point  on  said  Durham  and  North- 
ern Railroad  merely;  that  the  same,  if  completed  and 
operated,  would  be  of  little  or  no  benefit  or  advantage  to 
Oxford  in  comparison  with  such  a  railroad  as  they  under- 
stood and  believed  w^as  to  be  built  as  aforesaid  and  that  a 
large  majority  of  the  voters  of  Oxford  never  would  have 
voted  in  favor  of  the  proposition  submitted  to  them,  as 
aforesaid,  or  in  favor  of  any  other  proposition  to  subscribe 
to  the  capital  stock  of  said  Oxford  and  Coast  Line  Rail- 
road Company  or  to  incur  any  obligations  of  any  kind  in 
respect  to  the  same,  but  for  their  belief,  induced  and  caused 
by  the  representations  before  mentioned,  that  said  railroad 
was  to  be  what  the  name  of  said  company  imports  atid  was 
to  be  built  from  Oxford  to  Springhope  aforesaid,  so  as  to 
place  Oxford  in  direct  and  convenient  communication  with 
Eastern  North  Carolina  as  aforesaid. 

4.  The  defendants  further  say  that  said  decree  directed 
and  required  that  co-temporaneously  with  the  issuing  and 
delivery  to  said  Oxford  and  Coast  Line  Railroad  Company 
of  the  bonds  to  the  amount  of  twenty  thousand  dollars  in 
the  said  decree  directed  to  be  issued  and  delivered  to  said 
Company,  the   said  Company  at  its    own   charges  should 


374  IN  THE  SUPREME  COURT.  [116 


Bank  v.  Commissioners. 


deliver  to  the  Board  of  Commissioners  of  Oxford,  a  release 
such  as  in  said  decree  specified,  and  that  no  such  release 
has  ever  been  executed  and  delivered  to  the  Board  of  Com- 
missioners of  Oxford  and  the  defendants  insist  that  if  the 
Board  of  Commissioners  had  any  legal  right  or  power  to 
issue  and  deliver  said  bonds  at  all  (which  the  defendants 
deny  as  aforesaid)  yet  it  had  no  right  or  power  to  issue  and 
deliver  said  bonds  without  at  the  same  time  receiving  from 
the  said  Oxford  and  Coast  Line  Railroad  Company  such 
release,  and  that  the  delivery  of  said  bonds  in  the  complaint 
mentioned  to  said  Company  was  illegal,  null  and  void. 

5.  The  defendants  further  say  that  at  the  time  of  the 
making  of  said  judgment  or  decree  and  the  giving  of  said 
order  for  $600.00  to  said  A.  W.  Graham,  as  aforesaid,  the 
only  work  that  had  been  done  towards  the  construction  of 
said  railroad  was  the  grading  of  the  same  nearly  to  Oxford 
from  said  point  on  said  Durham  and  Northern  Railroad, 
and  in  order  to  the  completion  of  said  railroad,  the  grading 
was  to  be  finished  and  culverts  and  bridges  were  to  be  built 
and  other  things  to  be  done ;  that  said  decree  requires  said 
company  to  complete  the  said  railroad,  then  in  course  of 
construction  from  Oxford  to  said  point  on  said  Durham*and 
Northern  Railroad,  and  put  the  same  in  operation  within  a 
reasonable  time  from  and  after  the  isssuing  of  the  bonds 
therein  directed  to  be  issued,  and  that  at  the  time  of  the 
making  of  said  decree  and  the  giving  of  said  order  for  $600 
to  A.  W.  Graham  aforesaid,  and  before,  the  officers  and 
agents  of  said  Oxford  and  Coast  Line  Railroad  Company 
repeatedly  stated  and  assured  the  then  Commissioners  of 
Oxford  that  said  railroad  would  be  completed  and  put  in 
operation  within  sixty  or  ninety  days  and  although  the  com- 
pletion of  said  railroad  was  not  more  difficult  or  costly  than 
ordinary,  and  the  same  could,  with  the  use  of  reasonable 
diligence,  have  been  completed  and  put  in  operation  within 
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the  time  which  it  was  stated  it  would  be  as  aforesaid,  yet  not 
only  has  nothing  been  done  towards  the  completion  of  said 
railroad,  since  the  issuing  of  said  bonds,  so-called,  but  the 
work  that  had  already  been  done  as  aforesaid  was  let  go  to 
decay  by  the  action  of  the  elements,  and  has  been  much 
impaired  and  damaged  and  would  require  considerable 
expense  to  put  it  in  its  former  condition.  And  the  defend- 
ants say,  upon  information  and  belief,  that  said  Oxford  and 
Coast  Line  Railroad  Company  has  no  intention  or  expecta- 
tion of  completing  and  putting  in  operation  the  said  railroad 
and  has  no  means  nor  any  expectation  of  being  able  to  obtain 
the  means  of  doing  so,  and  has  discontinued  and  abandoned 
the  work  on  the  same. 

6.  The  defendants  further  say  that  if  said  Oxford  and 
Coast  Line  Railroad  Company  were  a  legal  corporation  and 
said  bonds  and  coupons,  so-called,  and  mentioned  in  the 
complaint,  were  legally  issued  and  delivered  to  said  com- 
pany and  were  valid,  which  the  defendants  deny  as  afore- 
said, yet  said  company  held  said  bonds  or  their  proceeds 
under  and  by  virtue  of  said  decree  in  special  trust  and 
exclusively  for  the  special  purpose  specified  in  said  decree, 
and  none  other,  and  that  said  trust  attached  to  said  bonds 
in  the  hands  of  all  persons  or  parties  to  whom  the  same 
might  come  and  that  the  plaintiff  when  and  before  becom- 
ing owner  of  said  bonds  (if  plaintiff  is  owner  of  the  same) 
was  put  upon  inquiry  and  had  notice  by  matter  appearing 
upon  the  face  of  said  bonds  and  by  said  decree  and  other 
proceedings  in  said  actions  in  which  said  decree  was  ren- 
dered as  aforesaid  (and  which  were  notice  to  the  plaintiff 
and  all  other  persons  or  parties)  of  the  matter  contained 
therein,  and  the  plaintiff  ought  to  be  considered  and 
adjudged  as  a  trustee  of  said  bonds  and  coupons  and  holding 
the  same  in  trust  for  the  purposes  stated  and  set  forth  in  said 
decree  and  bound  for  the  application  of  the  same  or  their  pro- 
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ceeds  to  said  purposes  exclusively,  and  none  other,  and  is  not 
entitled  to  recover  at  all  in  this  action,  or  at  all  events  with- 
out giving  sufficient  security  for  the  complete  performance  of 
all  things  which  said  decree  directed  and  required  said  com- 
pany to  do  and  perform,  and  which  are  yet  unperformed. 
And  the  defendants  further  say,  upon  information  and 
belief,  that  the  plaintiff  at  the  time  of  becoming  holder  of 
said  bonds,  so-called,  in  the  complaint  mentioned  (if  the 
plaintiff  is  holder  of  the  same  as  alleged  in  said  complaint, 
or  any  of  them)  had  notice  not  only  of  said  false  representa- 
tions made  as  aforesaid  to  induce  the  voters  of  Oxford  to  vote 
in  favor  of  the  proposition  voted  on  in  said  election,  and  of 
the  illegality  of  said  election  and  of  the  want  of  legal 
autliority  to  order  or  hold  the  same,  and  of  the  want  of  suffi- 
cient power  and  authority,  in  law,  on  the  part  of  the  Board 
of  Commissioners  issuing  said  bonds,  so-called,  to  issue  the 
same,  and  of  the  then  condition  of  said  railroad,  but  also  of 
the  inability  of  the  so-called  Oxford  and  Coast  Line  Railroad 
Company  to  complete  the  said  railroad  and  put  it  in  opera- 
tion. And  the  defendants  further  say,  upon  information  and 
belief,  that  said  so-called  bonds  or  their  proceeds  were  not 
used,  applied  and  disposed  of  exclusively  to  and  for  the 
purpose  specified  and  directed  in  said  decree,  but  that  a 
large  part  of  the  same  was  otherwise  used,  applied  and  dis- 
posed of,  contrary  to  the  directions  and  requirements  of  said 
decree. 

7.  The  defendants  further  say  that  said  election  being 
without  any  authority  of  law  and  null  and  void  and  the 
Board  of  Commissioners  of  Oxford  issuing  said  bondiiv, 
so-called,  having  no  sufficient  legal  poNyer  or  authority  to 
issue  the  same,  as  aforesaid,  neither  in  the  agreement  of 
compromise  is  said  decree  mentioned  nor  the  said  decree 
(the  same  being  a  consent  decree)  did  or  could  confer  upon 
said  Board  of  Commissioners  anv   power  or  authoritv  to 
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issue  said  so-called  bonds  bo  as  to  conclude  or  affect  any 
subsequent  Board  of  Commissioners,  and  least  of  all  the 
citizens  and  taxpayers  of  said  town  of  Oxford,  even  if  the 
same  had  been  issued  in  accordance  with  said  decree,  and 
that  to  compel  the  citizens  and  taxpayers  of  Oxford  under 
the  circumstances  to  pay  said  so-called  bonds  or  coupons  of 
interest  on  the  same,  or  any  part  thereof  (for  which  neither 
they  nor  the  Board  of  Commissioners  of  Oxford  have  ever 
received  any  advantage  or  valuable  consideration)  would 
be  a  great  wrong  and  injustice  to  them  ;  and  that  the  said  so- 
called  bonds  and  coupons  ought  to  be  required  to  be  sur- 
rendred  and  canceled, 

H.  And  for  a  still  further  defence  in  this  action,  the 
defendants  say  they  are  advised  and  believe  that  the  alleged 
bonds  and  coupons  by  reason  of  the  recitals  therein  and 
matters  appearing  upon  their  face  are  not  what  the  law 
denominates  negotiable  instruments  and  that  all  holders  of 
the  same,  as  well  the  plaintiff  in  said  two  actions  in  w^hich 
said  decree  was  made,  the  said  Oxford  and  Coast  Line  Rail- 
road Company  et  al^  referred  to  in  said  bonds,  as  all  other 
persons  or  parties  hereafter  receiving  the  same  from  said 
plaintiff  in  said  two  actions,  the  Oxford  and  Coast  Line  Rail- 
road Company  et  al^  took  the  same  upon  notice  and 
inquiry  as  to  all  matters  disclosed  by  the  record,  comprom- 
ise, agreement  and  decree  in  the  suit  referred  to,  and  subject 
to  all  the  stipulations,  covenants,  agreements  and  conditions 
and  disabilities  disclosed  by  said  record  compromise,  agree- 
ment and  decree,  and  amongst  other  things,  to  the  follow- 
ing :  1st.  That  while  said  bonds  purported  on  their  face  to 
be  issued  bv  virtue  of  the  Acts  of  the  General  Assemblv  of 
North  Carolina,  therein  referred  to  and  in  payment  of  a 
subscription  for  stock  in  the  Oxford  and  Coast  Line  Rail- 
road Company,  such  was  really  and  in  truth  not  the  fact  at 
all,  as  the  plaintiff  well  knew  or  could  have  ascertained  by 
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inquiry,  and  said  compromise  agreement,  which  was  and  is 
the  basis  of  said  decree,  expressly  superseded  and  canceled 
(as  it  was  intended  to  do  when  said  Oxford  and  Coast  Line 
Railroad  Company  executed  the  release  therein  provided 
for)  the  subscription  of  stock  in  said  Oxford  and  Coast  Line 
Railroad  Company  theretofore  contemplated  by  the  voters, 
and  which  was  attempted  as  aforesaid  to  be  authorized  by 
the  voters  of  the  town  of  Oxford  as  aforesaid,* and  the  said 
bonds  while  purporting  to  be  issued  for  the  subscription 
aforesaid,  were  in  fact  issued  for  the  settlement  of  a  pre- 
tended claim  on  the  part  of  the  plaintiflF  in  said  two 
actions  and  without  compliance  with  the  former  vote  of  the 
voters  of  Oxford  and  without  ever  being  submitted  to  a 
vote  of  the  people  of  Oxford  at  all.  2nd.  That  by  the 
terms  of  the  said  agreement,  said  so-called  bonds  and  cou- 
pons  were  not  issued  to  raise  a  fund  for  the  expenses  of  the 
government  of  the  town  of  Oxford  and  to  meet  its  obliga- 
tions or  to  borrow  money  for  such  purposes,  but  were  issued 
as  a  gift  or  bonus  to  said  Oxford  and  Coast  Line  Railroad 
Company  to  pay  oif  the  debts  of  said  railroad  company  and 
aid  in  the  completion  of  the  railroad  theretofore  commenced 
as  aforesaid,  and  that  too  with  the  express  stipulation  and 
agreement  on  the  part  of  the  plaintiffs  in  the  actions  in 
which  said  decree  was  mad^  as  aforesaid  and  to  whom  said 
bonds  were  delivered,  that  said  bonds  or  their  proceeds 
were  to  be  exclusively  used,  applied  and  disposed  of  as 
directed  in  said  decree  and  including  the  completion  and 
putting  into  operation  of  said  railroad  in  a  l"easonable  time, 
as  directed  and  required  by  said  decree,  which  strictly  pro- 
hibited and  enjoined  said  Oxford  and  Coast  Line  Railroad 
Company,  its  officers  and  agents  from  using,  applying  and 
disposing  of  said  bonds  therein  directed  to  be  issued  or 
their  proceeds  for  any  other  purpose  than  in  said  decree  is 
specified.     And  so  the  defendants  aver  that  if  the  plaintiff 
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is  the  owner  and  holder  of  the  bonds  and  coupons  men- 
tioned in  the  complaint,  the  plaintiff  took  them  with 
notice  as  aforesaid  of  their  invalidity  and  of  the  equities 
and  incumbrances  attached  thereto,  and  also  of  the  failure 
of  said  Oxford  and  Coast  Line  Railroad  Company  to  comply 
with  its  covenants  and  agreements,  and  the  terms  of  said 
decree  under  which  the  same  was  issued. 

9.  The  defendants  further  answering,  say  that  all  and 
singular  the  allegations  of  said  complaint  which  are  not 
hereinbefore  admitted  or  denied,  they  deny. 

10.  That  defendants  further  answering,  say  that  said 
Oxford  and  Coast  Line  Railroad  Company  is  a  necessary 
party  and  ought  to  be  made  a  party  to  this  action,  and  yet 
the  plaintiff  has  not  made  said  railroad  company  a  party 
to  the  same. 

11.  The  defendants  further  say,  answering  by  way  of 
counterclaim,  here  refer  to  and  reaffirm  all  and  singular  the 
matters  and  things  hereinbefore  stated  and  set  forth  in 
manner  and  form  as  the  same  are  so  stated  and  set  forth 
and  as  particularly  as  if  the  same  were  here  set  down  and 
repeated,  say  that  the  said  bonds  and  coupons  which  the 
plaintiff  in  said  complaint  claims  to  be  the  holder  and 
owner  of,  or  ought  to  be,  and  they  demand  that  the  same 
shall  be  required  to  be,  surrendered  and  canceled. 

Whereupon,  the  defendants  demand  judgment  : 
First — That  said  bonds  and  coupons  of  which  plaintiff 
claims  to  be  holder  and  owner  as  aforesaid,  be  required  to 
be  surrendered  and  canceled. 

Second — For  such  further  and  other  relief  in  the  premi- 
ses as  the  nature  of  the  case  may  appear  to  re([uire  and 
to  the  Court  shall  seem  meet.  And  the  defendants  having 
fully  answered  said  complaint  in  so  far  as  they  are  advised, 
it  is  necessary  or  material  to  answer  the  same  pray,  etc. 
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Ateby,  J. :  The  plaintiff  had  a  right  to  insist  upon  a 
judgment  of  non-suit  at  the  close  of  the  evidence  in  defer- 
ence to  the  intimation  of  the  Court,  unless  the  defendant 
had  set  up  in  its  answer  a  counter  claim  which,  if  made 
good  by  the  proof,  would  entitle  the  town  to  affirmative 
relief.  Manufacturing  Co.  v.  Buxton^  105  N.  C,  74 ;  Pass 
V.  PasSy  109  N.  C,  484.  The  defendant  might  have  made 
the  subscription  to  the  capital  stock  of  the  company  depen- 
dent upon  the  completion  of  its  road  to  a  certain  point 
before  a  given  time,  and  the  failure  to  do  so  was  an  over- 
sight for  which  the  plaintiff  here,  who  was  at  most  not 
bound  to  look  further  than  to  see  whether  those  things  that 
were  essentially  pre-requisite  as  to  the  issuing  of  a  valid 
municipal  bond  had  been  done,  cannot  be  made  to  suffer. 
It  was  competent  for  the  State  to  authorize  the  institution 
of  a  suit  to  dissolve  the  corporation  for  non-user  of  its 
powers  {Bass  v.  Navigation  Co,^  111  N.  C,  439)  but  the 
validity  of  the  coupons  sued  upon  cannot  be  drawn  in  ques- 
tion in  any  such  indirect  way  as  that  relied  upon  in  the 
answer.  The  mere  prayer,  at  the  conclusion  of  the  answer, 
that  the  bonds  and  coupons,  of  which  the  plaintiff  claimed 
to  be  the  owner,  should  be  surrendered  up  to  be  canceled, 
is  not  of  itself  such  a  demand  for  affirmative  relief  as  would 
entitle  the  defendant  to  insist  upon  a  verdict  and  judgment 
thereon  instead  of  judgment  of  non-suit.  It  is  not  the 
formal  demand  but  the  preceding  averments  that  constitute 
the  independant  cause  of  action,  which  the  defendant  has 
elected  to  set  up  as  a  counter  claim,  when  sued  for  any 
matter  growing  out  of  the  same  transaction,  or  to  make  the 
ground  of  a  new  suit.  The  defendant  has  failed  to  make 
any  allegations  which  would  entitle  it  to  affirmative  relief. 
The  mere  denials,  which  put  at  issue  the  allegations  upon 
which  the  plaintiff  bases  its  claim  to  relief,  are  plainly 
insufficient ;  and,   for  the  reasons  given,  the  averment  of 
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facts  upon  which  the  State  might  proceed  for  a  forfeiture 
of  the  Company's  franchise,  would  not  constitute  an  inde- 
pendent cause  of  action  in  favor  of  the  defendant. 

We  see  no  suflScient  reason  to  take  this  case  out  of  the 
general  rule  that  the  plaintiff  may  submit  to  judgment  of 
non-suit  and  appeal,  when  the  Court  makes  an  intimation 
adverse  to  him,  at  the  conclusion  of  the  evidence. 

The  ruling  of  the  Court,  in  so  far  as  it  allowed  the  judg- 
ment of  non-suit  to  be  entered,  was  not  erroneous. 

No  Error. 


THE  DURHAM  CONSOLIDATED  LAND  AND  IMPROVEMENT 

COMPANY  V.  W.  A.  GUTHRIE  et  al. 

Action  to  JRecover  Mojiey  Paid  on  Contract  for  Land — 
Sale  of  Land  —  Parol  Contract — Statute  of  Fraud  — 
Repudiation  hy  Vendee. 

1.  The  Statute  of  Frauds  (Sec.  1554  of  The  Code)  only  requires  that 

a  contract  for  the  sale  of  land  shall  be  in  writing,  signed  by 
"the  party  to  be  charged  therewith,"  and  does  not  render 
void  a  contract  that  contains  a  defective  description  merely. 

2.  A  contract  concerning  the  sale  of  land,  if  signed  by  the  vendor 

only,  binds  him  but  not  the  vendee. 

3.  If,  under  a  parol  contract  for  the  sale  of  land,  the  vendor  repu- 

diatee  the  sale,  the  vendee  may  recover  back  the  money  paid 
by  him  under  the  contract. 

4.  A  parol  contract  for  the  sale  of  land  is  not  void  except  at  the 

instance  of  the  party  who  is  allowed  to  plead  and  does  plead 
the  Statute  of  Frauds,  and  neither  party  who  repudiates  it 
can  take  any  advantage  or  benefit  under  it ;  hence, 

5.  Where  the  vendee  in  a  parol  contract  for  the  sale  of  land  repu- 

diates the  same,  he  cannot  recover  money  which  he  has  paid 
thereunder  to  the  vendor,  who  is  able  and  willing  to  perform 
bis  contract. 
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<i.  Where  the  vendee  in  a  contract  for  the  sale^f  land  repudiates 
the  same,  after  demand  by  the  vendee  for  a  compliance 
therewith,  and  thereafter  the  vendor  disposes  of  the  land, 
the  vendee  can  not,  in  an  action  brought  more  than  12 
months  after  his  refusal  to  comply,  recover  money  paid  by 
him  under  such  contract  to  the  vendor. 

7.  •Uncertain  and  speculative  profits  will  not  be  allowed  to  form  a 
part  of  the  recovery  in  an  action  for  damages  for  breach  of 
contract. 

Civil  action,  tried  before  Greeti,  eA,  and  a  jury,  at  Janu- 
uary  Term,  1895,  of  Durham  Superior  Court.  The  action 
was  brought  by  the  plaintiif  to  recover  money  paid  or 
^Moaned"  to  ihh  defendants.  The  defendants  pleaded  a 
counter  claim  and  from  a  judgment  in  favor  of  the  defend- 
ants for  $330  on  their  counter  claim,  the  plaintiff  appealed. 

The  defendants  had  contracted  with  Fowler,  Ferrell  & 
Hicks  for  certain  lands  in  Durham  County  and  held  their 
bonds  for  title  when  the  purchase  money  was  paid.  In 
1890  the  plaintiffs  and  defendants  entered  into  the  follow- 
ing agreement  marked  Exhibit  B  concerning  the  same 
lands:  "October  1,  1890 — To  the  Durham,  Consolidated 
Land  <fe  Improvement  Company :  We  will  let  you  take  the 
property  at  the  actual  cost  to  us,  and  on  the  same  terms  as 
we  bought  it,  which  are  about  as  follows :  Cash  payments, 
$2500 — $4275  in  one  year  from  date  of  our  purchase — 
$1600  in  eighteen  months  from  date  of  our  purchase. 
About  $3000  of  these  time-payments  is  at  6  per  cent,  inter- 
est, the  balance  at  8  per  cent.  You  are  to  be  at  all  expense 
of  advertising  and  selling  the  property,  and  putting  it 
in  proper  condition  for  sale  to  the  best  advantage,  by 
opening  streets  and  making  whatever  improvements  is 
necessary  to  sell  the  property  in  one  year  from  date,  and 
after  deducting  the  actual  expenses  only  from  the  pro- 
ceeds of  sale,  the  remainder  of  the  proceeds  is  to  be 
equally  divided  between  us  and  yourselves. 

(Signed)   S.  T.  Morgan,  for  Guthrie,  Carr  and  Morgan^'. 
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The  plaintiffs  accepted  the  above  proposition,  paid  the 
cash  sum  of  $2500,  took  possession  of  the  lands,  cut  and 
carried  away  wood,  trees,  etc.,  received  rents  and  remained 
in  possession  for  more  than  twelve  months.  In  March, 
1892,  the  defendants  notified  the  plaintiffs  that  they  (de- 
fendants) were  sued  by  Ferrell  for  his  money  then  just  due, 
and  added  :  "We  request  you  to  comply  with  the  terms  of 
our  contract  with  yon,  and  make  payment  of  the  purchase 
money  and  take  title  deeds  for  all  property."  Nothing 
more  was  paid  or  done  by  the  plaintiffs,  and  in  the  Spring 
of  1892  the  defendants  resumed  possession  of  the  lands. 
Afterwards,  the  plaintiffs  demanded  that  the  $2500  be 
paid  back,  which  was  refused  by  defendants.  In  Septem- 
ber, 1893,  the  plaintiffs  commenced  this  action  to  recover 
the  $2500  and  filed  their  complaint  which  the  defendants 
answered,  and  set  up  a  counter  claim  for  the  value  of  wood, 
timber,  rent,  etc.,  received  during  the  plain  titty's  possession. 
His  Honor  submitted  these  issues: 

1.  Are  the  defendants  indebted  to  the  plaintiffs,  if  so  in 
what  sum?     No. 

2.  What  is  the  value  of  the  timber  and^  rents  received 
by  the  plaintiffs  from  the  lands  described?    .  $330. 

The  court  rendered  judgment  in  favor  of  the  defendants 
according  to  the  verdict  and  each  party  appealed. 

Messrs,  F,  H.  Bushee  and  Shepherd^  Manniny  cfe  Fov- 
shee^  for  plaintiffs  (appellants). 

Men^rn,  J,  W.  Graham  and  Boone  cfe  Boone^  for  defend- 
ants. 

Faircloth,  C.  J. :  We  find  from  an  examination  of  the 
record  that  the  main  question  is,  Can  the  plaintiffs  recover 
back  the  $2500  paid  in  part  performance  of  the  agreement 
set  out  in  the  statement  of  the  case? 

The  action  does  not  seek  to  enforce  the  contract  but  to 
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recover  back  the  money  paid,  and  the  complaint  alleges 
that  the  written  agreement  is  defective  in  its  descriptive 
part,  and  is  therefore  void  by  the  statute  of  frauds  and  can- 
not be  enforced  against  the  defendants  by  a  bill  for  specific 
performance.  The  defendants  answer  and  say,  When  you 
perform  your  agreement,  we  are  ready,  willing  and  able 
to  perform  our  part  by  giving  you  good  fee-simple  deeds 
according  to  the  true  boundaries,  which  are  well  known 
to  and  recognized  by  you,  by  reason  of  your  acceptance  and 
possession  of  the  lands  for  more  than  twelve  months. 

The  plaintiiFs  position  rests  upon  a  misconception  of  the 
statute  of  frauds.  Code,  Sec.  1564.  The  statute  only 
requires  that  the  contract  shall  be  in  writing  and  signed  by 
'Hhe^party  to  be  charged  therewith."  So  that  if  A  con- 
tracts in  writing  to  sell  a  tract  of  land  to  B,  whose  promise 
to  pay  is  not  in  writing,  A  would  be  bound  to  perform,  but 
B  would  not,  if  he  saw  proper  to  avail  himself  of  the 
statute.  Love  v.  Welch,  97  N.  C,  200.  If  A  and  B  con- 
tract for  the  sale  of  the  land  by  parol,  and  the  vendor 
elects  to  repudiate  the  contract,  the  vendee  may  recover 
back  the  amount  he  has  paid  under  the  contract.  Wilkte 
V.  Womble,  90  N.  C,  254.  A  parol  contract  for  land  is  not 
void,  except  at  the  instance  of  the  party  who  is  allowed 
and  does  plead  the  statute,  and  neither  party  who  repu- 
diates the  contract  can  take  any  advantage  or  benefit  under 
it.  The  repudiator  is  left  in  the  condition  in  which  he 
finds  himself  at  the  time  of  the  abandonment.  The  plain- 
tifis  cannot  recover  in  dssufrtpsit,  because  it  is  admitted 
that  they  had  a  special  contract,  and  so  long  as  it  exists 
they  cannot  fall  back  on  the  common  counts.  The  cases 
of  Green  v.  Jia,ilroad,  77  N.  C,  95,  and  Fousi  v.  Shoffner, 
Phil.  E([uity,  242,  are  on  "all  fours"  with  the  case  before 
us.  In  the  first  case,  it  was  agreed  verbally  that  defend- 
ant would  convey  a  certain  tract  of  land  to  the  plaintiff^ 
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as  soon  as  he  would  deliver  to  defendant  an  agreed  number 
of  cords  of  wood.  Plaintifl'  delivered  a  part  of  the  wood 
and  quit,  and  sued  defendant  for  the  value  of  so  much 
wood  as  he  had  delivered.  Defendant  said,  I  am  ready 
and  able  to  give  you  a  good  title  to  the  land  as  soon  as  you 
perform  your  part  of  the  contract,  and  the  Court  held  that 
plaintiff  could  not  recover. 

It  was  conceded  that  defendants  had  otherwise  disposed 
of  the  land  before  this  action  was  begun,  and  it  was  urged 
by  counsel  that  inasmuch  as  defendants  were  not  in  a  posi- 
tion to  convey  the  title  to  plaintiffs  at  that  time,  therefore 
the  plaintiffs  ought  to  recover.  '  That  argument  is  without 
force,  because  it  ignores  the  fact  that  more  than  twelve 
months  prior  thereto Hhe  plaintiffs  upon  demand  had  failed 
to  perform  their  obligation  then  past  due,  and  it  would 
have  been  unreasonable  to  require  defendants  to  hold  their 
property  in  an  unproductive  state  until  it  suited  the  pleas- 
ure of  the  plaintiffs  to  make  the  first  move. 

We  think  it  unnecessary  to  consider  the  numerous  other 
points  raised  at  the  trial  and  on  the  argument,  for  assum- 
ing each  and  every  one  of  them  in  favor  of  the  plaintiffs, 
with  the  question  above  settled,  as  it  is,  the  result  would 
be  the  same.  Judgment  Affirmed. 

defendants'  appeal  in  same  case. 

Faircloth,  C.  J.:    This  appeal   is  dependent  upon  the 

same  facts   as   are  found  in   the  plaintiffs'    appeal.     The 

defendants  recovered,  in  the  opinion  of  the  jury,  the  value 

of  the  actual  damages  to  their  property,  and  asked  for  the 

profits  which  they  thought  would  have  been  realized  if  the 

plaintiffs  had  pressed  their  speculations  with  more  energy 

in  accordance  with   the  agreement.     His  Honor  thought 

these  were  too  uncertain  and  too  near  out  of  sight,  and  in 

this  we  agree  with  him.  x\ffirmed. 

116—25 
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P.  H.  SMITH  V.  MAGGIE  J.  SMITH. 

Trial —  Witness — Critninating  Evidence. 

1.  The  true  intent  and  meaning  of  Sec.  11,  Art.  1,  of  the  Constitu* 

tion  of  North  Carolina  and  of  Seo.  1354  of  The  Code  is  that 
a  witness  shall  not  be  compelled  to  answer  any  question  tlie 
answer  to  which  will  disclose  a  fact  which  forms  a  necessary 
and  essential  link  in  the  chain  of  testimony  which  would  be 
sufficient  to  convict  him  of  a  crime  ;  therefore, 

2.  In  a  proceeding  for  divorce  a  witness  cannot  be  compelled  to 

answer  whether  he  ever  had  criminal  intercourse  with  tbe 
wife,  for,  although  one  such  act  is  not  a  criminal  offence,  an 
admission  of  it  might  disclose  other  facts  leading  to -proof 
of  a  crime  which  would  not  have  been  known  but  for  the 
admission.  * 

Action  for  absolute  divorce,  tried  before  Winston^  «/L, 
and  a  jury,  at  June  Term,  1894,  of  Dubham  Superior  Court. 

The  jury  found  for  their  verdict  that  the  plaintiff  and 
defendant  were  never  married,  and  the  other  issues  were 
not  responded  to.  Plaintiff  appealed,  from  the  refusal  of 
his  motion  for  a  new  trial,  assigning,  as  error,  among  other 
things,  His  Honor's  refusal  to  compel  a  witness  to  answer 
a  question  propounded  to  him,  which  is  set  out  in  the 
opinion  of  the  Chief  Justice : 

Messrs.  J.  S,  Manniiiy^  Boogie  ds  Boone^  Aryo  db  SnoWj 
for  plaintiff  (appellant). 

Messrs,  F^dler^  Winston  &  Fuller^  for  defendant. 

Faircloth,  C.  J.:  On  the  trial  a  witness  for  the  plaintiff 
was  asked,  "Did  vou  ever  have  criminal  connection  with  the 
defendant,  if  so  when  was  the  first  time  ?"  and  other  ques- 
tions of  a  like  tendency!  The  witness  declined  to  answer 
stating  that  his  answer  would  tend  to  criminate  him.  His 
Honor  found  as  a  fact  that  an  affirmative  answer   would 
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tend  to  criminate   the  witness   and  declined  to  compel  him 
to  answer,  and  the  plaintiff  excepted. 

The  CoiiBtitiition  of  the  United  States,  fifth  amendment, 
declares  that  "No  person  shall  be  compelled  in  any  crimi- 
nal case  to  be  a  witness  against  himself."  The  Constitu- 
tion of  North  Carolina,  Art.  1,  Sec.  11,  declares  that  he 
shall  "not  be  compelled  to  give  evidence  against  himself." 
The  Code^  Sec.  1354,  says  that  no  person  shall  be  "com- 
pellable to  answer  any  question  tending  to  criminate  him- 
self." 

We  think  the  provisions  of  our  Constitution  ought  to  be 
liberally  construed  to  preserve  personal  rights  and  to  pro- 
tect the  citizen  against  self-incriminating  evidence.     It  is 
conceded  and  settled  that  a  single  unlawful  act  of  sexual 
intercourse  is  not  a  criminal  offence,  but  the  question  pre- 
sented is,  would  the  admission  by  the  witness  of  a  single 
act  tend  to  criminate  him.     Our  opinion  is  that  it  does,  and 
that  the  witness  ought  not  to  be  compelled  to  answer  the 
question  for  the  reason  that  the  admission  may  be  the  con- 
necting link  of  a  chain  of  evidence,  disclosing  other  facts 
and  other  circumstances  leading  to  clear  proof  of  a  crime 
which  would  not  have  been  known  without  the  admission. 
The  usual    reply    is  that  his   admission    cannot   be  used 
against  him  in  any  future  prosecution  and  that  he  is  there- 
fore protected. 

This  fails  to  reach  the  mark,  for  although  it  cannot  be 
used  against  the  witness  it  may  be  the  means,  the  link,  by 
which  other  sufficient  evidence  has  been  discovered,  which 
could  not  have  been  done  without  the  admission.  No  one 
knows  what  facts  and  secrets  are  locked  up  in  the  bosom  of 
a  witness,  and  we  think  the  true  intent  of  the  Constitution 
is  that  the  witness  shall  not  be  compelled  to  disclose  any- 
thing that  may  lead  to  criminal  conduct  without  absolute 
protection  against  future  prosecution.  » 
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This  question  has  been  much  discussed  in  England  and 
in  our  sister  States.  It  would  be  too  tedious  to  enumerate 
all  the  decisions.  We  are  content  to  refer  to  and  quote 
from  one  or  two.  In  Broom's  Legal  Maxima,  p.  968,  it  is 
stated  that  "A  witness  is  in  general  privileged  from  answer- 
ing not  merely  where  his  answer  will  criminate  him 
directly,  but  where  it  may  have  a  tendency  to  criminate 
him,"  citing  many  decided  English  cases.  In  1  Burr's 
trials,  245,  Chief  Justice  Marshall  says :  "If  such  answer 
may  disclose  a  fact  which  forms  a  necessary  and  essential 
link  in  the  chain  of  testimony  which  would  be  sufficient  to 
convict  him  of  any  crime,  he  is  not  bound  to  answer  it  so 
as  to  furnish  matter  for  that  conviction."  In  Counselman 
v.  Hitchcock^  142  U.  S.,  547,  the  question  was  fully  argued 
and  all  the  pertinent  authorities  were  examined  and 
reviewed.  The  Court  held  that  "The  meaning  of  the  Con- 
stitutional provision  is  not  merely  that  a  person  shall  not 
be  compelled  to  be  a  witness  against  himself  in  a  criminal 
prosecution  against  himself,  but  its  object  is  to  insure  that 
a  person  shall  not  be  compelled,  when  acting  as  a  witness 
in  any  investigation,  to  give  testimony  which  may  tend  to 
show  that  he  himself  has  committed  a  crime.  It  is  a 
reasonable  construction  of  the  Constitutional  provision 
that  a  witness  is  protected  from  being  compelled  to  disclose 
the  circumstances  of  his  offenc^e,  or  the  sources  from  which, 
or  the  means  by  which,  evidence  of  its  commission,  or  of 
his  connection  with  it  may  be  obtained,  or  made  effectual 
for  his  conviction,  without  using  his  answers  as  direct 
admissions  against  him."  The  rule  may  sometimes  work 
hardship  and  possibly  does  in  this  instance.  The  trial 
seems  to  have  turned  on  the  admission  or  exclusion  of  the 
(juestion  put  to  the  witness  Cole,  although  there  was  other 
apparently  strong  evidence. 

The  policy  of  compelling  witnesses  to  answer  all  ques- 
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tions,  with  a  clause  of  absolute  protection  against  future 
prosecution,  is  one  for  the  Legislative  branch  of  the  Gov- 
ernment and  not  for  the  Courts. 

Affirmed. 


W.  O.  BLACKNALL  v.  W.  H.  ROWLAND  et  al. 

Action  for  Deceit — Contract — Sale  of  Corporate  Stock — 
Rejyresentations  as  to  Financial  Condition  of  Corpora- 
lion  and  Value  of  Stock. 

1.  Where,  in  a  written  contract  for  the  exchange  of  stock  in  a 

corporation  for  land,  the  instrument  stated  that  certain 
representations  therein  as  to  Ihe  financial  condition  of  the 
corporation  and  the  value  of  the  stock  were  the  basis  of  the 
trade,  and  opportunity  was  allowed  the  purchaser  of  the 
stock  for  investigation  as  to  its  value,  and  subsequently  a 
formal  assignment  of  the  stock  was  made  by  a  writing  which 
contained  no  representations ;  Held^ 

(1.)  That  the  assignment  was  a  part  of  the  same  transac- 
tion as  the  agreement  for  the  sale,  and  was  based  upon  it, 
and  the  fact  that  the  assignment  contained  no  representa- 
tions as  to  the  condition  of  the  corporation  or  the  value  of 
the  stock,  will  not  prevent  a  recovery  for  the  breach  of  the 
conditions  contained  in  the  contract  of  sale. 

(2  )  The  fact  that  the  purchaser  of  the  stock  had  an  oppor- 
tunity to  investigate  the  value  of  the  stock,  etc.,  will  not 
relieve  the  sellers  from  liability  for  the  misrepresentations 
as  to  such  value,  etc.,  for  the  purchaser  was  not  bound  to 
make  such  investigations  but  had  the  right  to  rely  upon  the 
representations  of  the  sellers. 

2.  Expressions  of  opinion  as  to  th^  value  of  the  subject  matter  of 

a  trade  do  not  render  the  seller  liable  if  they  are  incorrect, 
unless  both  falsely  and  fraudulently  made ;  it  is  otherwise 
when  the  representations  are  statements  of  facts  of  which 
the  seller  has  peculiar  means  of  knowledge  and  of  which  the 
purchaser  is  ignorant ;  hence, 


1 


390  m  THE  SUPREME  COURT.  [116 


Blackball  v.  Rowlaxd. 


3.  Where,  as  the  basifl  of  a  sale  of  stock,  the  seller  makes  represen- 
tations as  to  the  financial  condition  of  a  corporation  and  tlie 
value  of  the  stock  therein,  such  representations  constitute  a 
warranty  of  the  truth  thereof,  and  for  a  bresrch  thereof  the 
seller  is  liable  to  the  purchaser. 

Civil  action,  tried  before  Shuford^  «/.,  and  a  jury,  at 
January  Terra,  1894,  of  Durham  Superior  Court.  There 
was  a  verdict  for  the  defendant,  and  from  the  judgment 
thereon  plaintiff  appealed.  The  facts  appear  in  the  opin- 
ion of  Associate  Justice  Montgomery  : 

Mr,  J,  S,  Manning  J  for  plaintiff  (appellant). 
Memrs,  J.  W,  Grahairi  and  Boone  &l  Boone^  for  defend- 
ants. 

Montgomery,  J. :  On  the  fourth  of  October,  188S,  the 
plaintiff  and  the  defendants  entered  into  an  agreement 
which  is  in  the  following  words  and  figures :  "W.  H.  Row- 
land and  W.  R.  Cooper  propose  to  sell,  and  W.  O.  Black- 
nail  agrees  to  buy  the  interest  of  said  Rowland  &  Cooper 
in  fifty  shares  of  the  capital  stock  of  the  Durham  Sash, 
Door  and  Blind  Manufacturing  Co.  As  the  basis  of  the 
proposition  and  acceptance  it  is  represented  and  understood 
that  said  stock  is  of  the  par  value  of  $50  a  share ;  that 
fifty  per  cent,  of  the  par  value  of  each  share  has  been  paid 
thereon  in  cash,  and  twenty-five  per  cent,  of  the  par  value 
thereof  has  been  paid  by  a  declaration  of  dividend  out  of  the 
net  profits  of  the  business  and  operations  of  the  company, 
so  that  seventy-five  per  cent,  of  the  par  value  of  the  stock 
of  said  company  is  now  legally  paid  up :  that  the  company 

owes  for  machinery  $2,000  ;  for  lumber  about  % and 

floating  debt  of  $600  to  $700.  That  its  assets  are  available 
and  in  good  condition  and  exceed  its  liabilities  by  $3,000 : 
that  Rowland  and  Cooper  will  be  able  to  legally  assign  said 
stock  or  interest  and  have  the  same  duly  transferred  on  the 
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company's  books  to  the  said  Blacknall.     In  exchange  of 

said  stock  or  interest  said  Blacknall  is  to  convey  to  said 

Rowland  and  Cooper  and  their  heirs,  by  good  andsnflScient 

deed  in  fee  simple  an  unincumbered  title  to  28  acres  of  land 

in  Durham  county,  adjoining  T.  B.  Lyon  on  the  east,  N.  C. 

R.  R.  Co.  on  the  south,  W.  O.  Blacknall  on  the  west,  S.  J. 

Hester  on  the  north ;  it  being  just  east  of  the  30  acres  now 

under  mortgage. 

This  trade  is  conditioned  upon  the  representations  above 

as  to  condition  of  business  and  stock  of  said  company  and 

other   statements    being  verified  upon  examination  of  its 

affairs  by  an  expert  book-keeper  of  Blackn all's  selection 

and  at  his  expense,  and  upon  the  condition  that  his  title  to 

the  land  named  above  is  good.     AVitness  the  signature  of 

W.  H.  Rowland  and  W.  R.  Cooper  and  W.  O.  Blacknall, 

October  4th,  1888. 

Rowland  &  Cooper, 
W.  O.  Blacknall. 

Test:  E.  J.  Parrish. 


Signed  -j 


Two  weeks  afterwards  the  defendants  assigned  and  set 
over  to  the  plaintiff  the  stock  mentioned  in  the  agreement, 
by  a  paper  writing  in  these  words : 

For  full  value,  and  with  consent  of  all  the  stockholders,  * 
we  assign,  set  over  and  convey  to  W.  O*.  Blacknall  and  his 
executors,  administrators  and  assigns  all  our  right,  title  and 
interest  in  and  to  fifty  shares  of  stock  in  The  Durham  Sash, 
Door  and  Blind  Manufacturing  Company,  and  in  the  prop- 
erty, assets,  franchises  and  effects  of  said  company  :  And  we 
hereby  authorize  a  transfer  upon  the  books  of  said  company 
of  all  our  said  interests  to  said  W.  O.  Blacknall,  and  we 
hereby  assign  the  annexed  receipts  for  payments  upon  said 
stock  and  our  subscription  thereto.  Said  receipts  show  the 
amounts  paid  by  us  on  said  subscriptions  in  cash,  twenty-five 
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per  cent,  thereof  in  addition  to  cash  having  been  credited  to 
us  in  dividends  declared  by  said  company. 

Witness  onr  hands  and  seals  this  October  19,  1888. 

Wm.  H.  Rowland.     [Seal.] 
W.  R.  CooPEK.  [Seal.] 

Witness : 

N.  A.  Ramsey. 

The  plaintiff  conveyed  the  land  to  the  defendants  on  the 
same  day  the  stock  was  assigned  to  him. 

It  is  contended  by  the  defendants  that  the  two  paper 
writings  executed  by  them  have  no  connection  one  with  the 
other,  that  the  latter  one  constitutes  in  itself  the  sale  of  the 
stock,  independent  of  the  agreement,  and  being  without 
representations  or  warranty  the  doctrine  of  caveat  emptor 
applies.  We  do  not  take  this  view  of  the  matter.  The 
writing  last  executed  by  the  defendants  is  not  the  whole  of 
the  transaction  between  the  parties.  It  is  simply  the 
assignment  of  the  stock  under  the  agreement ;  was  made, 
as  an  inference  of  law,  under  it,  and  had  for  its  basis  that 
instrument.  But,  even  if  it  is  admitted  that  the  assign- 
ment of  the  stock  be  the  paper  which  passes  title  to  the 
property  and  the  principal  instrument  in  the  sale,  yet  the 
agreement  would  be  a  collateral  undertaking  and  form  a 
part  of  the  contract  by  its  express  terms,  as  set  forth  in 
these  words : 

''W.  H.  Rowland  and  W.  R.  Cooper  propose  to  sell,  and  W. 
O.  Blacknall  agrees  to  buy  the  interest  of  said  Rowland  and 
Cooper  in  50  shares  of  the  capital  stock  of  The  Durham  Sash, 
Door  and  Blind  Manufacturing  Company.  As  the  hosts  of 
the  proposition  and  acceptance  it  is  represented  and  under- 
stood that  said  stocJc  is^  i&cy  The  defendants  further  contend 
that  whatever  legal  effect  the  agreement  might  have  had 
when  it  was  entered  into,  the  opportunity  which  the  plaintiff 
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had  in  the  interim  between  the  agreement  and  the  assignment 
of  the  stock  to  examine  into  the  representations  and  state- 
ments made  in  the  agreement,  relieves  the  defendants  of 
any  liability  which  might  have  attached  originally  to  them 
on  account  of  such  representations.  We  are  not  of  this 
opinion.  The  plaintiff  was  not  bound  to  make  any  exami- 
nation into  the  facts  stated  in  the  agreement ;  he  had  a 
right  to  rely  upon  them.  When  this  case  was  before  this 
Court  at  February  Term,  1891  (Reported  in  108  N.  C, 
554),  Chief  Justice  Merrimon,  in  delivering  the  opinion, 
said  on  this  point :  "He  (plaintiff)  was  not  bound  to  verify 
the  representations  made :  he  might  as  a  matter  of  caution 
have  done  so,  but  he  might  not  reasonably  believe,  rely  and 
act  upon  the  plain,  pertinent  and  material  statements  made 
by  the  defendants  to  him  in  the  paper  writing  and  other- 
Wise. 

We  will  now  consider  the  nature  and  legal  effect  of  the 
agreement.  If  the  representations  are  only  expressions  of 
opinion,  then,  to  enable  the  plaintiff  to-  recover,  they  must 
not  only  be  false  but  fraudulent ;  not  so,  however,  with 
representations  as  facts.  Are  these  representations  merely 
expressions  of  opinion  offered  as  inducements  to  the  plaint- 
iff to  bring  about  the  trade,  or  are  they  solemn  statements 
of  fact  of  which  the  defendants  had  peculiar  means  of 
knowledge  and  of  which  the  plaintiff  was  ignorant  ?  These 
statements,  as  to  the  value  of  the  stock,  indebtedness  of  the 
company  and  its  assets,  are  not  only  specifically  set  out,  but 
they  are  preceded  by  the  words  "as  the  basis  of  the  proposi- 
ii&n  ajid  acceptance  it  is  represented  and  understood^  &c." 
This  is  no  "  trade-talk,"  no  "puffing  of  one's  wares."  They 
must  mean  that  the  defendants  intended  to  say  that  they 
would  make  good  to  the  plaintiff  any  damage  he  might  sus- 
tain in  the  trade,  if  they  turned  out  to  be  not  true.     There 
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is  therefore  in  the  agreement  a  warranty  of  the  facts  stated 
therein  as  being  true. 

His  Honor  below  instructed  the  jury  that  the  agreement 
of  October  4,  1892,  was  not  a  wafranty.  We  are  of  the 
opinion  that  there  was  error  in  the  instruction  given.  The 
plaintiff  is  entitled  to  a  new  trial. 

New  Trial. 


J.  H.  SHIELDS  V.  THE  TOWN  OF  DURHAM. 

Action  for  Damages — Injuries  to   Prisoner — Insufficiefit 
Protection  froTn  Cold — Liability  of  Town, 

1.  If  the  authorities  of  a  town  provide  in  its  prison  the  necessaries 

to  protect  a  prisoner  from  bodily  suffering,  but  the  custo- 
dians of  the  jail  neglect  or  fail  to  supply  him  with  such 
necessaries,  the  town  is  not  liable  in  damages  for  injury 
caused  to  the  prisoner  by  such  neglect  or  failure  of  the  cus- 
todians, provided  it  is  not  shown  that  the  officers  of  the 
town  were  negligent  in  supervising  the  custodians. 

2.  Where,  in  the  trial  of  an  action  for  damages  for  injury  to 

plaintiff^s  health  caused  by  the  absence  of  window  glass  in  a 
cell  in  which  he  was  confined,  it  was  not  shown  that  the 
town  authorities  had  notice  of  such  defect  or  that  they  were 
negligent  in  supervising  the  jailer,  etc.,  the  plaintiff  cannot 
recover. 

Civil  action,  to  recover  damages  sustained  by  plaintiff, 
while  incarcerated  in  the  guard-house  of  the  Town  of 
Durham,  tried  before  Hoke^  «/.,  and  a  jury,  at  August 
Term,  1894,  of  Durham  Superior  Court,  having  been 
removed  to  that  Court,  on  a  motion  for  a  change  of  venue, 
from  Orange  County  where  is  was  begun. 

The  complaint  was  as  follows : 

The  plaintiff  complaining  alleges  : 
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"I.  That  the  Town  of  Durham  is  a  municipal  corporation, 
created  by  the  State  of  North  Carolina,  having  the  power 
and  authority  among  its  many  powers  to  appoint  police 
ofBeers  or  constables  for  the  municipality,  and  having  the 
power  and  authority  to  maintain,  erect  and  construct  suit- 
able houses  for  the  imprisonment  of  persons  charged  with 
violating  its  ordinances  and  laws  of  the  State. 

"11.  That  on  or  about  January  1, 1893,  and  for  sometime 
previous  thereto,  and  for  sometime  subsequent  thereto,  one 
J.  S.  Scarlet  was  a  duly  appointed  and  commissioned  pub- 
lic officer  or  constable  of  said  Town  of  Durham. 

*'III.  That  on  or  about  January  7,  1893,  the  said  J.  S. 
Scarlet  while  acting  in  the  pretended  discharge  of  his  duty 
of  police  officer  of  the  defendant,  and  under  color  and  by 
virtue  of  his  said  office,  with -force  and  arms,  at  and  in  the 
County  of  Durham  and  in  the  State  of-  North  Carolina, 
unlawfully  and  wilfully  struck  and  beat  the  plaintiff,  he  the 
t>aid  plaintiff  not  being  guilty  of  any  violation  of  the  laws 
of  the  State  or  of  the  ordinances  of  the  Town  of  Durham, 
and  after  such  unlawful  assault  and  battery  upon  the  plain- 
tiff as  aforesaid,  the  said  J.  S.  Scarlet  acting  under  his  pre- 
tended authority  and  power  as  a  police  officer  of  the  defen- 
dant, the  Town  of  Durham,  and  in  the  pretended  discharge 
of  his  duty  as  such  officer,  unlawfully  and  wilfully,  with 
force  and  arms,  arrested  the  plaintiff  without  warrant ;  the 
said  plaintiff  not  violating  any  law  of  the  State  of  North 
Carolina  or  any  ordinance  of  the  Town  of  Durham,  and  the 
said  J.  S.  Scarlet,  public  officer  of  the  defendant  as  afore- 
said, did,  with  force  and  arms,  unlt^wfully  and  wilfully 
iniprison  the  plaintiff  in  the  guard-house  or  jail  of  the  defen- 
dant, and  did  detain  him  the  said  plaintiff,  in  said  jail,  for 
more  than  twelve  hours,  all  to  the  great  damage  and  injury 
of  the  plaintiff. 

lY.  That  while  plaintiff  was  unlawfully  detained  in  the 
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guard-house  or  town  prison  of  the  defendant  as  hereinbefore 
stated  the  weather  was  excessively  cold,  the  ground  being 
covered  with  snow  and  ice ;  that  the  said  guard-house  was 
a  small  room  exposed,  having  glass  in  its  windows  broken 
out,  plaintiff  furnished  wuth  wholly  insufficient  bed  clothes, 
and  these  offensive  and  unclean :  during  the  time  of  plain- 
tiff's imprisonment  the  fire  that  heated  said  guard-hou&e 
went  out  and  was  not  replenished,  and  no  fuel  furnished 
and  that  by  reason  of  and  in  consequence  of  the  bad  condi- 
tion of  said  guard-house  of  defendant,  and  the  cruel  negli- 
gence of  the  defendant,  plaintiff  suffered  then  greatly  from 
the  severe  cold,  and  has  since  then  in  consequence  thereof 
suffered  great  pain  and  sustained  great  injury  to  his 
health. 

"V.  That  the  bad  and  dangerous  condition  of  said  guard- 
house was  well  known  to  the  defendant  but  it  unlawfully 
and  negligently  permitted  it  to  be  and  continue. 

"VI.  That  the  defendant  negligently  and  carelessly  selec- 
ted, appointed  and  commissioned  the  said  J.  S.  Scarlet  to  be 
a  police  officer  of  the  Town  of  Durham,  and  the  said  J.  S. 
Scarlet  was  wholly  unfit  and  unsuitable  to  be  a  police 
officer  of  the  defendant  as  is  well  known. 

"VII.  That  on  account  of  the  wrongful  acts  and  conduct 
of  the  defendant,  plaintiff  has  sustained  great  and  serious 
injuries  from  which  he  now  suffers  to  his  great  damage  in 
the  sum  of  Two  Thousand  Dollars. 

"Wherefore,  plaintiff  prays  judgment  against  the  defend- 
ant for  the  sum  of  Two  Thousand  Dollars.  (2)  For  such 
costs  as  are  allowed  by  law.  (3)  For  such  other  and  further 
relief  as  is  consistent  with  law  and  the  facts  proven." 

The  answer  contained  a  general  denial  of  facts  alleged  in 
the  complaint.     The  issues  and  responses  were  as  follows  : 

1.  Was  plaintiff  injured  by  negligence  of  defendant  { 
Answer.    Yes. 
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2.  In  what  sum,  if  any,  was  he  damaged  ?  Answer  $200. 

The  plaintiff  was  introduced  as  a  witness  in  his  own  he- 
half  and  testified  as  follows : 

I  was  imprisoned  in  the  guard-house  of  the  defendant 
on  January  7th,  1893.  The  weather  was  severe.  Had 
snowed  during  the  day.  The  room  was  small,  with  a  bunk 
for  sleeping.  The  floor  was  zinc  and  from  defect  in  the 
water  pipe,  floor  was  covered  over  with  water.  Several 
window  panes  were  out.  A  mattress  and  an  old  dirty 
blanket  were  all  the  protection  from  the  cold.  Both  were 
filthy  and  whole  loom  offensive.  A  negro  was  in  there 
scratching  like  he  had  the  itch.  Was  in  guard-house  from 
twilight  one  afternoon  till  the  next  morning  at  9  o'clock. 
Was  sober.  Suffered  a  great  deal  there  and  have  suftered 
more  since.  Caught  cold,  giving  him  pain  in  his  jaw  and 
one  of  his  hands.  Was  rendered  rheumatic  and  still  has 
very  severe  pain  in  the  arm,  thereby  impairing  his  useful- 
ness. Blanket  was  wet  and  dirty.  The  water  had  frozen 
on  bottom  of  cell.  Room  was  five  feet  square  and  not 
room  enough  to  move  around  in.  Police  otBcer  put  in  a 
little  coal  at  9  o'clock  that  night,  which  went  out  and  this 
was  the  only  effort  to  make  a  fire.  There  was  none  made 
in  the  morning.  A  stove  was  in  the  room  over  next  to  the 
window.  There  was  only  one  blanket  there  and  that  was 
too  dirty  to  use.  Room  was  six  feet  one  w^ay,  and  an  iron 
railing  ran  across  separating  me  from  the  stove.  Weather 
had  been  cold  all  that  day  and  before.  Nothing  to  eat  or 
drink  was  furnished  me. 
Cross-Examined. 

Had  been    arrested    for   being   drunk    Saturday    night 
before. 

Mr.  Morris,  witness  for  plaintiff,  testified  as  follows : 
It  was  exceedingly  cold  weather  and  had  been  for  several 
days.    He  went  down  to  guard-house  about  8  o'clock  the 
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next  morning  and  went  on  plaintiff's  bond.  Plaintiff  was 
shivering  and  seemed  to  be  suffering  from  a  cold.  The 
west  window  had  a  broken  pane  or  window-light.  Quite 
a  breeze  was  blowing  through  when  he  approached,  A 
stove  was  there  but  no  fire  was  in  it.  Shields  complained 
to  me  saying  that  he  had  not  slept  and  that  he  had  no 
covering.  It  was  dark  there,  or  there  was  very  little  light. 
Is  Shield's  brother-in-law. 

Mr.  Hutchings,  a  witness  for  the  plaintiff,  testified  as 
follows : 

It  was  exceedingly  cold  weather  and  had  been  for  a 
week  and  was  very  cold  that  night.  I  went  to  the  country, 
but  it  was  so  cold  that  I  could  not  travel,  so  left  my  horse 
and  came  back  on  train.  There  was  snow  and  ice  on  the 
ground.     Shields  lives  some  five  or  six  miles  from  town. 


defendant's  evidence. 


Mr.  Scarlet,  witness  for  the  defendant,  testified : 
I  was  in  the  guard-house.  There  was  a  good  fire  in  the 
«tove  till  I  left  at  12  o'clock.  There  were  four  blankets 
and  two  mattresses  to  each  cell.  There  was  plenty  of  coal. 
There  was  no  water  there  and  no  water  pipe  tapped 
the  room.  The  stove  was  red  when  Shields  was  put  in 
there.  He  was  drunk.  There  were  good  shutters  to  the 
windows  of  the  room.  Room  was  ten  feet  square  and  the 
ceiling  eight  feet. 

Cross-Exarained. 

When  we  went  in  there  the  second  time,  Shields  was 
asleep  on  the  bunk.  There  were  three  windows  to  guard- 
house, and  the  Chief  of  Police  would  have  panes  put  in  as 
fast  as  drunken  men  broke  them  out.  The  shutters  were 
kept  closed  in  cold  weather.  I  went  in  there  that  night 
and  spread  out  the  blankets  before  putting  Shields  in,  and 
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saw  that  the  fire  was  made  up  before  going  away.  He  and 
Shields  have  had  several  fights,  but  had  nothing  against 
hini.  V 
Mr.  Woodall,  witness  for  the  defendant,  testified : 
Was  Chief  of  Police  at  this  time  and  remember  the  night 
in  question.  It  was  the  Town's  duty  to  furnish  blankets 
and  I  was  charged  with  that  duty.  Comfortable  blankets 
were  provided,  and  when  they  wore  out  would  get  new 
ones.  Town  furnished  me  with  the  means  and  instructed 
me  to  keep  plenty  of  blankets,  and  I  did  so  to  the  best  of 
my  knowledge.  There  was  plenty  of  coal  on  hand  and  I 
was  instructed  to  keep  fire  there  all  night  when  it  was 
cold. 

Cross-examined. 

Shields  was  numb  and  walked  badly  next  morning.  Had 
means  furnished  to  put  in  glass  and  keep  guard-house  com- 
fortable. 

Mr.  Cutts,  witness  for  the  defendant,  testified : 

There  was  fire  kept  in  guard-house  every  night  in  cold 
weather.  There  were  two  bunks,  and  a  mattress  and  a 
double  blanket  to  each.  There  was  no  water  where  Shields 
was  and  no  way  for  water  to  get  there.  This  was  the  Sat- 
urday night  before.  Don't  know  the  condition  on  the 
night  in  question. 

Cross-examined. 

On  this  last  night  does  not  know  whether  there  was  any 
coal  in  cell  or  not.  Was  not  there  this  last  Saturday  night 
and  does  not  know  where  Shields  was  placed. 

Mr.  Cheek,  witness  for  the  defendant,  testified  : 

Was  policeman  in  January,  1893,  and  recollect  the  night 
in  question.  Went  in  the  cell  where  Shields  was  about  6 
o'clock  in  the  morning.  There  was  fire  in  the  stove  at 
that  time.  Shields  was  standing  at  the  door  and  he  and  I 
had   a  talk.     Did  not  go  in  and  could  not  sav  blankets 
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were  there,  but  know  they  were  always  kept  there.  There 
were  two  double  blankets  for  each  bunk,  and  no  single 
blankets,  and  good  shuck  mattresses  when  new. 

Cross-examined : 

It  was  the  coldest  wheather  that  has  been  in  years. 

Mr.  Woodward,  witness  for  the  defendant,  testified : 

Was  Clerk  of  tl^e  Board  of  Town  Commissioners  in  Jan- 
uary, 1893.  Chief-of-police  Woodall  had  full  authority  to 
provide  full  comforts  for  the  guard-house,  and  to  provide 
what  was  necessary  for  keeping  it  up.  His  bills  for  coal, 
blankets,  etc.,  were  always  approved  and  paid.  Sometimes 
the  authority  was  verbal  and  sometimes  written. 

Mr.  Wood,  witness  for  the  defendant,  testified : 

"Was  policeman  at  this  time  and  am  now.  Good  bunks, 
blankets  and  coal  furnished.  Provision  made  to  replenish 
the  fire  and  kept  fire  all  night  in  cold  or  wet  weather." 

Cross-Examined. 

Did  not  go  into  the  cell  that  night  and  don't  know  who 
did.  Don't  know  whether  there  were  any  mattresses  in 
there  or  not. 

This  was  all  the  evidence. 

At  the  close  of  the  evidence  the  defendant  prayed  His 
Honor  to  give  the  special  instructions  hereto  annexed,  and 
His  Honor  gave  only  such  as  he  embodied  in  the  charge 
given  by  him  as  set  out  below. 

The  defendant  excepted  to  His  Honor's  refusal  to  give 
his  instructions  asked  for,  and  not  embodied  in  the  charge. 

His  Honor  charged  the  jury  as  follows: 

"If  the  jury  answer  the  first  issue  'No,'  they  need  not 
consider  the  second  issue.  The  burden  of  proof  is  upon 
the  plaintifi*,  and  he  must  satisfy  the  jury  by  a  preponder- 
ance of  the  evidence  that  he  was  injured,  and  injured  by 
the  negligence  of  the  defendant.  If  you  shall  find  from 
the  evidence  that  the  plaintiff*  was  injured,  and  was  injured 
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by  the  negligence  of  the  defendant,  yon  will  answer  the 
first  issue  'Yes,'  and  the  second  issue,  such  amount  as  you 
shall  determine  from  the  evidence  is  a  fair  compensation 
for  his  iniurv.  If  vou  shall  find  from  the  evidence  that 
the  window  panes  in  the  window  of  the  guard-house  had 
been  broken  out  for  any  considerable  length  of  time,  expos- 
ing occupants  to  the  inclemency  of  the  weather,  when  it 
ought  to  have  been  discovered  in  the  exercise  of  ordinary 
care,  the  town  authorities  are  affected  with  notice,  and  if 
the  injury  to  the  plaintiff  occurred  from  this,  the  defendant 
was  negligent. 

'*The  plaintiff  claims  that  the  prison  was  improperly 
constructed,  insufiiciently  furnished  and  attended.  The 
defendant  is  liable  in  damage  only  for  a  failure  to  so  con- 
struct its  prison  or  so  provide  it  with  fuel,  bed-clothing, 
heating  apparatus,  attendance,  and  other  things  necessary, 
as  to  secure  to  prisoners  a  reasonable  degree  of  comfort, 
and  to  protect  them  from  such  actual  bodily  suffering  as 
would  injure  their  health. 

"If  the  prison  of  the  defendant  was  properly  constructed, 
and  the  Board  of  Commissioners  of  defendant  provided 
the  prison  with  sufficient  fuel,  bed-clothing,  heating  appa- 
ratus, attendance  and  other  things  necessary  to  secure  to 
the  plaintiff  a  reasonable  degree  of  comfort,  and  to  protect 
him  from  such  actual  bodily  suffering  as  would  injure  his 
health,  but  the  jailer,  policemen  or  attendant,  neglected  to 
properly  administer  to  his  wants  and  necessities,  the  defend- 
ant is  not  liable,  and  the  jury  will  answer  the  first  issue 
'No.' 

"The  laws  of  this  state  impose  upon  governing  officials  of 
municipal  corporations,  the  duty  of  exercising  ordinary 
care  in  procuring  articles  essential  for  the  health  and  com- 
fort of  prisoners,  and  of  overlooking  their  subordinates  in 

the  immediate  control  of  the  prisoners  so  far  at  least  as  to 
116—26 
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replenish  the  supply  of  necessary  articles  when  notified  that 
they  are  needed,  and  of  employing  such  agents,  and  of 
appropriating  such  money  as  may  be  necessary  to  keep  the 
prison  in  such  condition  as  to  secure  the  comfort  and  health 
of  the  inmates." 

Here  His  Honor  fully  recapitulated  the  evidence,  and 
arrayed  the  testimony  of  the  plaintiif  and  the  defendant, 
and  the  contentions  of  each  arising  therefrom,  and  pro- 
ceeded to  charge  as  follows : 

*'If  the  jury  shall  find  the  prison  to  be  as  described  by 
the  plaintiiFs  testimony,  and  this  arose  because  the  Town 
authorities  had  not  made  proper  provision  for  prisoner's 
comfort,  and  the  injury  was  caused  by  such  failure,  the  jury 
will  answer  the  issue  '  Yes ; '  if  the  jury  shall  find  that  the 
defendant  had  provided  fuel  and  blankets,  sufficient  to 
make  the  plaintiff  comfortable,  the  jury  will  answer  the 
issue  '  No ;'  or  if  the  injury  to  plaintiff  arose  because  plaint- 
iff did  not  take  advantage  of  the  provision  that  was  made 
for  his  comfort,  the  jury  will  answer  the  issue  '  No ; '  or  if 
plaintiff's  injury  arose  because  the  policeman  charged  with 
the  duty  failed  to  give  the  plaintiff  the  benefit  and  protec- 
tion of  the  provision  made  by  the  defendant,  the  jury  will 
answer  the  issue  '  No. ' 

''Municipal  authorities  are  not  responsible  for  the  wrong- 
ful conduct  of  their  agents  or  subordinates,  in  the  exercise 
of  the  judicial,  discretionary  or  legislative  authority  con- 
ferred by  their  charters,  or  in  the  discharge  of  a  duty 
imposed  solely  for  the  public  benefit,  unless  some  statute 
subjects  them  to  liability  for  such  negligence.  They  are 
not  responsible  for  unlawful  arrests  of  persons  by  their  offi- 
cers, but  the  duty  is  imposed  upon  the  governing  authori- 
ties to  provide  a  properly  constructed  prison  and  to  have  it 
properly  supervised  and  overlooked,  as  heretofore  called  to 
vour  attention. 
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"In  regard  to  the  broken  window  panes,  if  the  jury 
believe  they  were  broken,  and  if  the  jury  shall  believe  that 
they  were  broketa  out  unexpectedly  or  recently,  the  defen- 
dant is  not  liable  unless  the  governing  authorities  had 
notice. 

"If  the  defendant  supplied  and  furnished  its  Chief  of 
Police  with  the  means  or  proper  credit  to  supply  blankets 
in  sufficient  number  to  provide  for  the  comfort  of  its  pris- 
oners under  circumstances  which  might  reasonably  have 
been  anticipated,  the  plaintiff  is  not  entitled  to  recover." 

Defendant's  prayer  for  special  instructions  : 

I.  In  order  for  the  plaintiff  to  recover  in  this  action,  it  is 
necessary  to  prove  that  he  was  actually  damaged.  There 
is  no  evidence  by  any  witness  of  any  actual  damage  what- 
ever. 

II.  That  before  the  plaintiff  can  recover  in  this  action,  he 
must  allege  and  prove  that  he  sustained  an  injury,  whereof 
the  proximate  cause  was  the  negligence  of  the  City  defend- 
ant, or  its  authorities,  and  it  has  not  been  alleged  and 
there  is  no  evidence  that  such  negligence  existed  or  was 
such  proximate  cause. 

III.  If  the  jury  shall  find  that  the  plaintiff  contributed 
in  any  manner  to  his  own  injury,  if  any  injury  he  sus- 
tained, either  by  drunkennese  or  failure  to  avail  himself  of 
the  means  furnished  by  the  defendant  for  keeping  himself 
ucarm,  or  in  any  other  manner  which  the  testimony  may 
show,  then  he  is  not  entitled  to  recover. 

IV.  The  defendant  was  bound  to  use  only  ordinary  care 
under  the  circumstances,  and  there  is  no  evidence  showing, 
or  tendency  to  show,  any  want  of  ordinary  care  on  its  part. 
If  therefore  the  jury  shall  find  that  the  plaintiff  was 
injured  by  the  window-panes  being  out  in  the  prison,  or  by 
there  being  no  proper  bed-clothes  or  by  failure  of  the  police 
officers  to  keep  a  fire  in  the  prison,  they  must,  in  order  to 
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render  the  defendant  liable,  show  that  these  facts  were 
known  to  the  City  authorities,  or  that  they  had  existed  suck 
a  length  of  time  as  they  would  ordinarily  have  known  it ; 
and  of  these  things,  there  is  no  evidence. 

If  the  jury  shall  find  that  there  was  coal  or  other  suffi- 
cient fuel  wherewith  to  build  fire  suflicient  to  warm  the 
room,  then  the  defendant  is  not  liable ;  even  though  the 
police  officer  in  charge,  on  the  night  of  the  confinement  of 
the  plaintiff,  failed  and  neglected  to  replenish  and  keep  up 
said  fire  during  the  night,  unless  defendant  knew  that  such 
police  officer  was  negligent  and  careless  in  such  particular, 

and  there  is  no  evidence  that  defendant  knew  or  had  anv 

• 

reason  to  believe,  that  such  officer  was  generally  negligent 
and  careless.  If  the  defendant  sujiplied  and  furnished  its 
Chief  of  Police  with  the  means,  or  proper  credit,  necessary 
to  supply  blankets,  in  sufficient  numbers  to  provide  for 
plaintiff,  under  circumstances  which  might  reasonably  have 
been  anticipated,  the  plaintiff  would  not  be  entitled  to 
recover. 

V.  The  plaintiff  must  satisfy  the  jury  by  a  preponderance 
of  evidence,  that  the  injury  he  sustained,  if  any,  was  the 
proximate  result  of  the  negligence  of  the  defendant,  and  not 
of  the  policeman,  and  if  the  jury  shall  be  of  opinion  that 
such  injury  was  brought  about,  even  in" part,  by  the  negli- 
gent act  of  the  plaintift'in  failing  to  use  the  means  supplied, 
or  otherwise,  the  plaintiff  would  not  be  entitled  to  recover  ; 
but  in  order  to  recover,  tlie  jury  must  be  satisfied  by  a  pre- 
ponderance of  evidence  that  the  exposure  of  the  plaintiflT  in 
the  prison,  and  without  his  fault,  was  the  sole  cause  of  his 
injury,  not  in  any  way  aided  by  anything  else  wherein  the 
plaintiff  failed  to  exercise  ordinary  care.  Plaintiff  must  be 
without  fault  in  that  regard,  and  take  care  of  himself  as  a 
man  of  ordinary  prudence  would,  under  such  circumstances^ 
in  order  to  entitle  him  to  recover.      The  Town  of  Durham 
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can  be  liable  to  the  plaintiff  in  no  event,  except  for  its  own 
negligence.  It  cannot  be  liable  for  the  tortious  negligence 
of  its  police  officers. 

\1,  If  the  plaintiff  sustained  an  injury  by  reason  of  the 
failure  of  the  defendant  to  anticipate  and  provide  against 
an  extraordinary  cold  night,  he  cannot  recover  therefor. 
Before  the  plaintiff  can  recover  for  an  injury,  he  must  show 
by  a  preponderance  of  the  evidence,  that  the  injury  was  the 
ordinary  or  probable  consequence  of  the  act  complained  of. 

YII.  If  the  plaintiff  could  have  avoided  the  consequence 
of  the  act  of  the  defendant,  if  such  an  act  existed,  by  the 
exercise  of  ordinary  care,  he  cannot  recover.  It  is  not  only 
requisite  that  the  damage,  actual  or  inferential,  should  be 
suffered,  but  the  damage  must  be  the  legitimate  conse- 
quence of  the  w-rong.  If  any  injury  has  resulted  in  conse- 
quence of  the  wrongful  act  or  omission,  but  only  through, 
or  by  means  of,  some  intervening  cause,  from  which  last 
cause  the  injury  followed  as  the  direct  and  immediate  con- 
^quence,  the  law^  w-ill  refer  the  damage  to  the  last  or  prox- 
imate cause,  and  refuse  to  trace  it  to  that  which  was  more 
remote. 

VIII.  In  this  case,  if  the  window-glass  had  been  broken 
and  the  bed-clothing  furnished  for  the  plaintiff  had  been 
destroyed,  or  the  policeman  had  failed  and  neglected  to 
provide  for  the  plaintiff,  but  the  governing  officers  of  the 
defendant  are  not  shown  to  have  had  actual  notice  thereof, 
or  to  have  been  negligent  in  providing  such  over-sight  of 
the  prison  as  would  naturally  be  expected  to  give  them 
timely  information  of  its  condition,  there  is  not  such  a  fail- 
ure in  discharging  the  duties  of  construction,  or  superin- 
tendence of  t^e  prison  as  to  subject  the  City  to  liability  for 
injury  sustained  by  the  plaintiff,  by  reason  of  the  broken 
window  or  lack  of  bed-clothes,  or  failure  on  the  part  of  the 
policeman  to  furnish  them ;  and  there  is  no  evidence  that 
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the  governing  officers  knew  of  the  broken  windows,  if  they 
were  broken,  or  that  there  was  not  sufficient  bed-clothing, 
or  that  the  policemen  were  careless  and  negligent  of  their 
duties,  or  that  fire  was  not  sufficient  to  keep  the  prisoner 
comfortable. 

IX.  All  the  evidence  tends  to  prove  that  the  Chief  of 
Police  was  authorized  and  empowered  to  supply  and  put 
in  window  panes  and  necessary  beds  and  bed-clothing,  and 
necessary  fuel  for  keeping  prisoner  comfortable.     There  is 
no  evidence  of  negligence  on  the  part   of  the  governing 
authorities  of  the  Town  of  Durham  in  any  particular,  and 
the  plaintiff  is  not  entitled  to  recover.     If  the  governing 
authorities  furnished  means  or  credit  to  supply  everything 
necessary,  so  as  to  secure  the  prisoners  a  reasonable  degree 
of  comfort  and  protect  them  from  such  actual  bodily  suffer- 
ing as  would  injure  their  health,  the  City  is  not  liable  in 
damage  for  sickness  and  suffering  endured  by  the  prisoner, 
and  caused  by  the  neglect  of  the  jailer,  policeman  or  attend- 
ant, to  properly  minister  to  his  wants  and  necessities.    All 
the  evidence   tends  to  prove  that  the  Chief  of  Police  was 
authorized,  directed  and  empowered  by  the  governing  offi- 
cers to  purchase  and  supply  all  the  means  necessary  for  the 
comfort  of  prisoners  confined  in  the  prison   of  the   Town, 
and  always  paid  for  such  supplies,  and  also  furnish  tKe 
means  necessary  for  rendering  said  prison  comfortable  and 
healthy. 

X.  Upon  the  whole  evidence,  the  plaintiff  is  not  entitled 
to  recover. 

There  was  judgment  for  the  plaintiff  for  ^200,  and  defend- 
ant appealed. 

Messrs .  J,    ir.    Graham   and  Manning  <J&  Foushe^^  for 
plaintiff. 

Messrs.  Boone  <J&  Boone^  for  defendants  (appellants). 
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Montgomery,  J.:  In  actions  of  this  nature,  this  Court 
has  decided  in  Moffitt  v.  Asheville^  103  N.  C,  237,  that 
cities  and  towns  "are  liable  in  damages  only  for  a  failure, 
either  to  so  construct  their  prisons,  or  so  provide  them 
with  fuel,  bed-clothing,  heating  apparatus,  attendants  and 
pther  things  necessary  as  to  secure  to  the  prisoners  com- 
mitted to  them  a  reasonable  degree  of  comfort,  and  protect 
them  from  such  actual  bodily  suffering  as  would  injure 
their  health."  If  the  aldermen  of  the  city  built  a  reasona- 
bly comfortable  police  prison  and  afterwards  furnished  to 
those  who  had  immediate  charge  of  it  everything  that  was 
essential  to  prevent  bodily  suffering  on  the  part  of  prison- 
ers from  excessive  cold  or  heat  or  hunger  and  to  protect 
their  health,  the  city  would  not  be  liable,  even  if  the  suf- 
fering or  sickness  of  the  plaintiff  was  caused  by  neglect  of 
the  jailer,  the  policemen,  or  the  attendants  to  keep  the 
fires  burning  all  night,  or  to  give  the  plaintiff  the  necessary 
bed-clothing  furnished  to  them.  In  Moflits's  case,  supra^ 
Justice  Ayery,  who  delivered  the  opinion  of  the  Court,  fur- 
ther says:  "We  think  that  where  window-glass  in  the 
windows  of  a  police  prison  has  been  broken,  and  the  bed- 
clothing  furnished  for  its  inmates  has  been  destroyed,  but 
governing  officers  of  the  town  are  not  shown  to  have  had 
actual  notice  of  the  breaking  or  destruction,  or  to  have 
been  negligent  in  omitting  to  provide  for  such  over-siglit  of 
the  prison  as  would  naturally  be  expected  to  give  them 
timely  information  of  its  condition,  there  is  not  such  a  fail- 
ure in  discharging  the  duties  of  construction  or  superinten- 
dence, as  to  subject  the  corporation  to  liability." 

The  facts  in  the  case  before  us  are  almost  identical  with 
those  developed  on  the  trial  in  Moffit's  case.  The  plaintiffs 
in  both  testified  to  having  been  injured  from  cold  blasts  of 
air  rushing  through  broken  panes  of  window  glass  in  the 
prison  windows  upon  them  in  their  cells,  and  for  a  want  of 
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blankets  and  bed-clothes  and  fires  to  protect  them  from  the 
cold.  The  defendants  in  both  cases  introduced  six  or  more 
witnesses,  including  the  chief  of  police,  the  clerk  of  the 
Board  of  Commissioners  and  others  connected  with  the 
city  government,  who  testified  that  the  governing  authori- 
ties of  the  town  had  always  furnished  a  plenty  of  warm 
blankets  and  had  instructed  the  oflScers  in  immediate 
charge  of  the  prison  to  keep  a  plenty  on  hand,  and  also  to 
keep  fuel  and  fires  sufficient  to  make  the  prisoners  comfor- 
table, and  had  always  furnished  those  officers  with  the 
means  and  credit  to  do  so.  In  the  present  case,  it  was  also 
put  in  evidence  for  the  defendant  that  the  chief  of  police 
had  window  panes  put  in  as  fast  as  drunken  men  broke 
them  out.  There  was  no  evidence  put  in  by  the  plaintiff 
to  rebut  this  testimony  of  the  defendant.  No  evidence  waft 
introduced  by  the  plaintiff  to  show  notice  to  the  defendant 
of  the  broken  panes  of  glass  or  of  the  want  of  blankets,  bed 
clothes  or  fire,  or  that  the  town  authorities  were  negligent 
in  omitting  to  provide  for  such  oversight  of  the  prison  as 
would  naturally  be  expected  to  give  them  timely  informa- 
tion of  its  condition. 

It  is  evident  from  the  charge  of  His  Honor  that  that 
part,  and  the  only  part  of  the  complaint  which  made  any 
allegation  concerning  the  faulty  construction  of  the  guard- 
house, to-wit,  "  that  the  said  guard-house  was  a  small  room 
exposed,  having  glass  in  its  windows  broken  out,  and  that  by 
reason  of,  and  in  consequence  of  the  bad  condition  of  said 
guard-house",  was  eliminated  on  the  trial  from  the  case,  and 
that  the  case  which  His  Honor  submitted  to  the  jury  was 
upon  the  cause  of  action  for  the  defendant's  failure  to  fur- 
nish the  plaintiff  with  the  proper  bed  clothing  and  blankets 
and  fires.  His  Honor  in  his  instructions  to  the  lurv  said  : 
"If  you  shall  find  the  prison  to  be  as  described  by  the  plain- 
tiff's testimony,  and  this  arose  because  the  town  authorities 
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had  not  made  proper  provision  for  the  prisoner's  comfort, 
and  the  injury  was  caused  by  such  failure,  the  jury  will 
answer  the  issue  yes."  If  it  should  be  thought  that  by 
these  words  the  Court  submitted  the  question  of  the  alleged 
faulty  construction  of  the  prison  to  the  jury,  the  next  sen- 
tences of  the  charge  will  show  that  that  view  of  the  case 
was  not  in  his  mind:  ''If  the  jury  shall  find  that  the  defend- 
ant had  provided  fuel  and  blankets  sufficient  to  make  the 
plaintift'  comfortable,  the  jury  will  answer  the  issue  No;  or 
if  the  injury  to  plaintiff  arose  because  plaintiff  did  not 
take  advantage  of  the  provision  that  was  made  for  his  com- 
fort, the  jury  will  answer  the  issue  No;  or  if  plaintiff's 
injury  arose  because  the  policemen  charged  with  the  duty 
failed  to  give  the  plaintiff  the  benefit  and  protection  of  the 
provision  made  by  the  defendant,  the  jury  will  answer  the 
issue  No."  If  the  matter  of  the  construction  of  the  guard- 
house had  been  in  his  mind,  he  could  not  have  given  that 
portion  of  his  charge,  last  quoted,  because  the  town  might 
not  have  been  negligent  in  the  matter  of  furnishing  blankets, 
bed  clothes  and  fires  and  yet  have  been  negligent  in  the 
building  and  construction  of  a  guard-house  suitable  for  a 
prison.  The  instructions  asked  the  Court  by  the  defend- 
ant numbered  8,  9,  10  should  have  been  given  to  the  jury. 
There  is  error  and  the  defendant  is  entitled  to  a  new  trial. 

New  Trial. 
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MOREHEAD  BANKING  COMPANY  v.  MRS.  L.  L.    MORE- 
HEAD,  Executrix  of  EUGENE  MOREHEAD,  et  al. 

JVote  of  Executor  to  Pay  Debts  of  Testator — Personal 
Liability  of  Executor — Kiiowledg^  of  Creditor, 

1.  Where  an  executor  executes  a  note  in  his  representative  capac- 

ity for  money  borrowed  and  used  for  the  purpose  of  paying 
debts  of  the  testator,  the  estate  is  not  liable,  but  the  execu- 
tor is  personally  liable  therefor,  and  this  is  so  notwithstand- 
ing the  fact  that  the  lender  knows  for  what  purpose  the 
money  was  borrowed  and  how  it  was  used. 

2.  In  such  case,  the  executor  takes  the  risk  of  being  reimbursed  the 

amount  of  the  note  out  of  the  assets  of  the  estate  on  the  final 
accounting. 

Civil  action,  tried  at  June  Term,  1894,  of  Durham 
Superior  Court,  before  Winston^  e/.,  and  a  jury. 

The  complaint  alleged  : 

"II.  That  sometime  in  the  year  1890,  the  plaintiif  lent 
to  tlie  defendant,  Mrs.  L.  L.  Morehead,  the  sum  of  Five 
Thousand  Dollars,  the  said  sum  being  borrowed  by  her,  as 
plaintiff  was  then  informed  and  believed  and  still  believes, 
to  pay  debts  and  thus  relieve  the  estate  of  the  said  Eugene 
Morehead,  and  executed  her  negotiable  promissory  note  to 
plaintilf  for  said  Five  Thousand  Dollars,  which  said  prom- 
issory note  she,  the  said  Mrs.  L.  L.  Morehead,  signed  iden- 
tically as  she  signed  the  note  set  out  in  the  next  succeeding 
allegation,  with  B.  L.  Duke  and  Lucius  Green  as  sureties 
thereto. 

''III.  That  said  note  so  given  for  money  so  lent  to  and 
borrowed  by  the  defendant,  Mrs.  L.  L.  Morehead,  was  from 
time  to  time  renewed,  and  in  renewal  of  said  original  in- 
debtedness, the  defendants  on  the  16th  day  of  March,  1893, 
executed  to  plaintiff  their  promissory  note  as  follows,  to- 
wit : 
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"S5000.00  DuBHAM,  N.  C,  March  16,  1893. 

"Six  months  after  date  we,  or  either  of  us,  L.  L.  More- 
head,  Executrix  of  Eugene  Morehead,  B.  L.  Duke  and  Lu- 
cius Green,  promise  to  pay  to  the  order  of  Morehead  Bank- 
ing Company,  Five  Thousand  Dollars  with  interest  at 
eight  per  cent,  per  annum,  thereafter  until  paid,  interest  to 
be  paid  semi-annually  in  advance,  negotiable  and  payable 
at  Mt  rehead  Banking  Company,  Durham,  N.  C,  for  value 
received.  The  parties  agree  to  take  no  advantage  of  any 
agreement  for  indulgence  after  maturity. 

Lucy  L.  Mobehead,  Ex'rx  of 

Eugene  Morehead 

B.  L.  Duke. 

Lucius  Gbeen. 

"IV.  That  said  note  was,  at  its  maturity,  presented  at  the 
office  of  the  Morehead  Banking  Company,  in  Durham,  for 
payment  and  payment  thereof  refused.  That  said  note 
and  no  part  thereof  has  been  paid,  but  the  whole  thereof  is 
now  due  and  owing  to  said  Morehead  Banking  Company 
the  owner  and  holder  of  said  note.  That  plaintiff  is 
advised  that  the  said  note  made  the  said  Mrs.  L.  L.  More- 
head  personally  responsible  as  well  as  responsible  as  Exec- 
utrix, and  that  she  owes  said  amount. 

Wherefore,  plaintiff  demands  judgment  : 

"1.  That  it  recover  judgment  against  Mrs.  L.  L.  More- 
head,  Executrix  of  Eugene  Morehead,  and  Mrs.  L.  L. 
Morehead,  individually,  as  principals,  and  against  B.  L. 
Duke  and  Lucius  Green  as  sureties,  for  the  sum  of  Five 
Thout«and  Dollars,  with  interest  thereon  from  Sept.  19, 1893, 
until  paid,  at  the  rate  of  eight  per  cent,  per  annum,  and 
the  costs  of  this  action  to  be  taxed  by  the  Clerk. 

"2.  That  it  have  such  other  judgments,  orders  and 
relief  against  either  or  all  the  defendants,  whether  in  their 
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personal  or  representative  character,  as  it  may  be  entitled 
to." 

The  defendants,  Mrs.  L.  L.  Morehead,  Executrix  of 
Eugene  Morehead,  deceased,  and  Mrs.  L.  L.  Morehead, 
orally  demurred  to  the  complaint  because  the  same  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  them,  and  for  same  reason  moved  to  dismiss  the 
action  as  to  them. 

The  demurrer  was  sustained  as  to  Mrs.  L.  L.  Morehead, 
Executrix,  but  overruled  as  to  Mrs.  L.  L.  Morehead,  indi- 
vidually. 

To  this  ruling  and  judgment  plaintiff  excepted,  and 
insisted  that  the  estate  of  Eugene  Morehead  was  still  liable, 
as  the  original  debt  had  been  contracted  by  him  and  the 
renewals  thereof  did  not  discharge  his  estate  until  the  debt 
was  paid,  and  from  the  refusal  to  hold  said  estate  liable 
plaintiff  appealed. 

Messrs,  John  TT.  Graham  and  Boone  cfe  Boone^  for 
plaintiff  (appellant). 

Messrs,  Fuller^  Winstmi  db  Fuller^  for  defendants, 

Avery,  J.:  An  executor  cannot,  by  any  contract  of  his, 
fasten  upon  the  estate  of  his  testator  liability  for  a  debt 
created  V>y  him  and  arising  wholly  out  of  matters  occurring 
after  the  death  of  the  testator.  Devane  v.  Rayal^  7  Jones, 
426;  Ilailey  v.  TFA^^^Zt^r,  4  Jones,  157 ;  Beaity  v.  Oinffle^^ 
8  Jones,  302 ;  Tyson  v.  Walsfouy  83  N.  C,  90  ;  McLean  v. 
McLean,  88  X.  C,  394.  Where  an  executor  executed  a 
promissory  note  as  evidence  of  such  debt  and  signs  it,  and 
renewals  of  it  in  his  fiduciary  capacity,  the  words  *^a8 
executor"  will  be  rejected  as  surplusage,  and  the  contract 
interpreted  as  if  made  in  terms  by  him  individual^. 
Beaity  v.  Gingles,  siq>ra.     The  rule  is  not  modified  by  the 
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fact  that  the  note  is  given,  as  in  this  ease,  by  an  executrix 
for  money  which  the  creditor  knows  at  the  time  is  to  be 
used  in  payment  of  the  debts  of  the  testator ;  but  the  law 
assumes  that  she  consents  to  incur  the  risk  of  reimburse- 
ment out  of  the  assets  on  her  final  settlement.  This  is 
unquestionably  a  liability  governed  by  this  general  princi- 
ple. The  feme  defendant  is  answerable  in  her  individual 
capacity. 

Affirmed. 


MOREHEAD  BANKING  COMPANY  v!  LUCY  L.  MOREHEAD 

et  al. 

Contract — Action  on  Note — Note  of  Executor  Given  for 
Benefit  of  DecedenVs  Estate — Limitation  of  Individual 
Liahility. 

1.  Contracting  parties  are  not  prohibited  from  inserting  in  a  writ- 

ten agreement  a  provision  that  an  implication,  which  the 
law  would  otherwise  raise,  shall  not  arise ;  therefore, 

2.  While  an  executrix  who  gives  a  note  in  her  representative  capac- 

ity for  money  borrowed  to  pay  debts  of  the  estate  is  person- 
ally liable,  nothing  else  appearing,  yet  when  it  is  so  signed, 
but  in  the  body  of  the  note  are  inserted  the  words  **L.  L.  M., 
Executrix,  etc.,  but  not  personally,^'  she  is  not  personally 
liable. 

Civil  action,  heard  before  Winston^  •/.,  at  June  Term, 
1894,  of  Durham  Superior  Court.  The  action  was  upon  a 
note  which  had  been  given  in  renewal  of  a  note  on  which 
the  testator  of  defendant  L.  L.  Morehead,  Executrix,  was 
surety.     The  note  sued  on  was  as  follows : 

'^^000.00.  Durham,  N.  C,  Aug.,  1892. 

"Six  months  after  date,  we  or  either  of  us,  S.  T.  Morgan, 
J.  S.  Carr,  W.  W.  Avery,  and  Mrs.  L.  L.  Morehead,  Exec- 
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utrix  of  Eugene  Morehead,  but  not  personally,  promise  to 
pay  to  the  order  of  Morehead  Banking  Company  Four 
Thousand  Dollars  with  interest  at  eight  per  cent,  per 
annum  thereafter  if  unpaid,  interest  to  be  paid  semi- 
annually, negotiable  and  payable  at  Morehead  Banking 
Company,  of  Durham,  N.  C,  for  value  received. 

Mebane  Mills  Company,  by 

S.  T.  Morgan. 

S.  T.  Morgan. 

J.  S.  Carr. 

Lucy  L.  Morehead, 

Ex'rx  of  Eugene  Morehead. 

W.  W.  Avery." 

The  plaintiff  asked  for  judgment  against  Mrs.  More- 
head  as  Executrix  as  well  as  personally.  She  demurred 
orally  to  the  complaint  and  moved  to  dismiss  the  action 
against  her  in  both  capacities.  The  demurrer  was  sus- 
tained as  to  her,  personally,  but  was  overruled  as  to  her  as 
executrix.  To  this  ruling  the  plaintiff  excepted  and 
appealed,  assigning  the  same  as  error,  and  insisting  that 
the  defendant  could  not  limit  her  personal  liability  and 
that  the  words  in  the  note  did  not  have  the  effect  of  exemp- 
ting her  from  personal  liability. 

Messrs.  J.  W.  Graham  and  Boone  cfe  Boone^  for  plaintiff 
(appellant). 

Messrs.  Fuller^  Winston  cfe  Fuller^  for  defendant. 

Avery,  J.:  It  is  an  elementarj'  principle  that  every  per- 
son who  is  not  at  the  time  laboring  under  some  total  or 
partial  disability,  such  as  infancy,  insanity  or  coverture, 
has  the  legal  capacity  to  enter  into  any  agreement  not 
prohibited  by  law,  and  that  the  lawful  contracts  of  persons 
having  the  capacity  to  enter  into  them  are  binding  upon 
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and  enforcible  against  the  parties  to  them.  It  is  equally 
familiar  learning  that  all  contracts  between  persons  capa- 
ble of  entering  into  them,  and  not  in  conflict  with  the  State 
or  Federal  Constitution,  in  contravention  of  common  or 
statutory  law,  or  condemned  as  contrary  to  public  policy 
or  good  morals,  are  lawful. 

The  plaintiff  corporation  and  the  defendant  executrix 
both  being  capable  of  contracting,  entered  into  an  agree- 
ment, wherein  it  was  especially  stipulated  that  she,  by 
signing  a  promissory  note  as  executrix  of  her  deceased 
hasband,  should  not  be  held  liable  in  her  individual  capac- 
ity. Such  was  the  obvious  purpose  with  which  the  words 
"Mrs-  L.  L.  Morehead,  Executrix  of  Eugene  Morehead,  but 
not  personally,"  were  inserted  in  the  body  of  the  note, 
where  the  parties  promising  are  named,  and  when  she 
signed  and  the  bank  accepted  the  note  both  must  have 
understood  and  assented  to  it,  interpreted  according  to  its 
plain  meaning.  7  Am.  &  Eng.  Enc,  337,  note  2.  It  was 
intended  by  the  parties  that  she  should  incur  no  personal 
liability  by  signing  in  her  representative  capacity,  and,  if 
such  a  purpose  cart  be  carried  into  effect  without  running 
counter  to  any  rule  prescribed  in  furtherance  of  public 
policy,  the  plaintiff  has  no  right  to  demand  a  personal  judg- 
ment against  her.  The  law  does,  for  sufficient  reason,  some- 
times restrict  the  right  to  limit  one's  liability  by  contract. 
As,  for  instance,  where  a  railroad  company  attempts  to 
stipulate  against  liability  as  a  common  carrier  for  injury 
due  to  its  own  negligence,  this  limitation  is  held  to  be  void 
as  against  public  policy..  But  on  the  other  hand,  where 
personal  representatives,  in  the  exercise  of  a  power  con- 
tained in  a  devise  or  acting  under  an  order  or  decree  of 
Court,  have  been  required  to  execute  conveyances  of  land, 
it  has  been  the  habit,  in  order  to  avoid  raising  the  question 
of  personal  liability  on  the  usual  covenants  of  a  deed,  to 
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specially  stipulate  that  the  executor  or  administrator  agrees 
to    warrant  and   defend,  &c.,   only    in   his  representative 
capacity    and  to    the    extent    to  which  he    is   empowered 
to  do  so.     The    doctrine    under  which    the  personal   rep- 
resentative, who    merely    promises  to  pay  by  signing  or 
by  also  inserting  his  name  in  the  body  of  the  instrument  in 
his  representative  capacity,  has  been  held  personally  liable, 
was   founded    upon    the    old    principle    that    he   thereby 
acknowledged  that  he  had  assets  of  the  estate  in  his  hands 
and  that  the  assets  were   the   consideration   of  the  note. 
Sleighter  v.  Harrington^  2  Murphy,  332.     If,  said   Judge  ' 
RuFFiN,  such  a  "  promise  were  good,  it  made  the  debt  per- 
sonal.    Whenever  one  becomes  personally  bound  for  the 
debt  of  another  (no  matter  how)  it  becomes  his  own  debt 
and  must  be  paid  out  of  his  own  estate.    Nothing  but  satisfac- 
tion, or  other  matter  which  would  discharge  him  from  any 
other  of  his  own  personal  debts,  would  discharge  him  from 
this.     In  Bain's  case.  Lord  Coke  is  express  that  an  execu- 
tor can  only  show  on  the  day  of  trial  that  he  had  no  assets 
at  the  time  of  the  promise."      It  would  seem  that  the  rule 
applicable  to  a  personal  representative,  who  signs  in  his 
fiduciary  capacity,  was  founded  upon  a  principle  that  can 
scarcely    be  said  to    have  survived   modern   changes,  but 
however  it  originated,  it  is  a  part  of  the  law  of  this  State 
repeatedly  affirmed  previously  and  last  approved  by  us  in  a 
case  between  some  of  the  same  parties  at  this  term.     To 
hold   the  executrix  bound   by   an  implied  promise  in    the 
face  of  an  express  stipulation,  constituting  a  part   of  the 
common  understanding  that  she  should  in  no  event  be  held 
personally  liable,  would  be  to  allow  a  legal  fiction  to  con- 
tradict a  palpable  fact.     There  is  no  principle  of  law  whicK 
prohibits  parties  from  inserting  in  a  written  agreement    a 
provision  that  an  implication,  which  the  law  would  other- 
wise raise,  shall  not  arise.     The  object  of  the  courts  in  the 
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interpretation  of  contracts  is  to  arrive  at  the  intent  of  the 
parties,  where  they  have  not  expressed  it  clearly,  or  to 
ascertain  the  precise  terms  of  the  agreement  to  which  two 
or  more  minds  assented.  Where  their  meaning  is  unmis- 
takable, there  is  no  room  for  construction  and  nothing  is 
implied,  when  everything  intended  is  expressed  with  accu- 
racy and  certainty.  Where  the  intention  of  the  parties  is 
plainly  expressed  and  the  agreement  is  not  illegal,  the  law 
requires  that  the  courts  shall  give  effect  to  it.  Rules  of 
construction  are  resorted  to  in  order  to  ascertain  the  mean- 
ing of  uncertain  or  ambiguous  language,  but  never  to 
defeat  a  plainly  expressed  purpose.  Such  is  the  rule  gov- 
erning the  interpretation  of  all  other  contracts,  and  there 
is  no  reason  why  the  same  test  should  not  be  applied  to 
those  made  by  personal  representatives.  Christian  v.  Sug- 
domy  21  N.  Y.,  182. 

The  point  directly  raised  in  this  case  is  one  of  the  first 
impression  in  this  State,  and  we  prefer  to  let  our  decision 
rest  upon  sound  reason  and  approved  elementary  princi- 
ples, rather  than  to  go  out  in  search  of  analagous  cases  or 
authority  from  other  courts.  We  have  not,  however,  found 
any  authority  in  conflict  with  the  conclusion  we  have 
reached. 

The  appeal  is  from  the  refusal  to  give  a  personal,  judg- 
ment against  the  executrix.  The  judgment  against  the 
executrix  in  her  representative  capacity  is  not  drawn  in 
question.  It  is  not  material  therefore  to  discuss  the  other 
question  suggested  on  the  argument,  whether,  as  executrix, 
the  feme  defendant  would  be  held  liable,  if  the  question 
wfere  raised  on  this  or  the  original  note  of  her  testator. 
The  judgment  of  the  court  to  the  effect  that  the  execu- 
trix is  not  personally  liable  is  affirmed. 

Affirmed. 

116—27 
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MARY  L.  HARGROVE  v.  HENRY  P.  HARRIS. 

Action  for  Rent — Justice  of  the  Peace — Jurisdiction — 
Claiin  and  Delivery — Judgment  Declaring  Lien  on 
Crop. 

1.  There  being  but  one  form  of  action  in  civil  cases,  the  fact  that 

a  plaintiff  asks  for  one  of  the  many  remedies  ancillary 
thereto,  to  which  he  is  not  entitled,  does  not  affect  the 
action  itself,  which  will  go  on  if  he  is  entitled  to  any  other  of 
the  remedies. 

2.  Where  plaintiff,  in  an  action  before  a  Justice  of  the  Peace  to 

recover  $75  due  for  rent,  alleged  that  defendant  wrongfully 
detained  the  crop  on  which  the  rent  was  a  lien,  and  incident- 
ally asked  for  a  delivery  of  the  crop  which  was  not  alleged 
to  be  worth  **not  more  than  fifty  dollars, ^^  the  Justice  of  the 
Peace  was  not  deprived  of  jurisdiction  by  such  allegation 
and  prayer. 

8.  In  such  case  the  Justice  properly  ignored  the  ancUlary  remedy, 
of  which  he  ha(|  no  jurisdiction,  and  rendered  judgment  for 
the  amount  found  to  be  due  for  rent. 

4.  Inasmuch  as  the  Statute  (Sec.  1754  of  The  Code)  makes  a  judg- 
ment for  rent  a  lien  on  the  crop,  an  adjudication  by  a  Jus- 
tice of  the  Peace  that  the  judgment  rendered  by  him  in  an 
action  for  rent  was  a  lien  on  the  crop  does  not  invalidate  the 
judgment,  but  will  be  treated  as  harmless  surplusage. 

Civil  action,  heard  before  Green^  «/.,  at  January  Term, 
1895,  of  Granvillb  Superior  Court,  on  defendant's  appeal 
from  a  judgment  of  a  Justice  of  the  Peace. 

The  summons  commanded  the  defendant  "to  answer  the 
complaint  of  Mrs.  Mary  L.  Hargrove,  for  the  wrongful 
detention  of  a  lot  of  tobacco,  corn,  shucks  and  fodder,  value 
$75,  due  for  rent,  and  demanded  by  said  plaintiff." 

The  plaintiff  complained  before  a  Justice  that  defendant 
was  indebted  to  her  in  the  sum  of  $60  and  interest,  due  by 
note  for  rent  of  Ragland  farm,  and  that  she  had  the  right 
to  seize  and  sell  the  crops  raised  on  said  land  under  process 
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of  claim  and  delivery.  The  defendant  moved  to  vacate 
and  dismiss  the  claim  and  delivery  proceedings  for  want  of 
jurisdiction,  which  motion  was  overruled.  The  Justice 
rendered  judgment  for  $36.81  and  costs,  and  the  judgment 
proceeded  as  follows :  "It  is  further  adjudged  that  this 
judgment  is  a  lien  upon  all  the  crops  of  every  description 
raised  in  1894  upon  the  plaintifTs  land,  known  as  the  Rag- 
land  land." 

On  the  hearing  of  the  caseion  appeal,  His  Honor  granted 
the  defendant's  motion  to  dismiss  on  the  ground  that  the 
Justice  of  the  Peace  had  no  jurisdiction,  from  which  judg- 
ment the  plaintiff  appealed  to  this  Court. 

Messrs.  J,  W,  Graham  and  P.  C.  Graham^  for  plaintiff 
(appellant). 

Mr.  A.  J.  Fields  for  defendant. 

Clark,  J.:  There  is  no  such  thing  as  an  action  for  claini 
and  delivery.  Under  our  Constitution,  Art.  IV,  Sec.  1, 
there  is  but  one  form  of  action  in  civil  cases.  In  that, 
many  ancillary  remedies  may  be  asked,  i.  e.j  Arrest  and 
Bail,  Claim  and  Delivery,  Injunction,  Attachment,  and 
Appointment  of  Receivers.  These  need  not  be  asked,  even 
if  the  party  is  entitled  to  them,  Wilson  v.  Hughes^  94  N. 
C,  182,  and  if  they  are  improperly  asked  they  are  simply 
denied  or  dismissed,  but  that  does  not  affect  the  action 
itself,  which  goes  on  if  the  plaintiff  is  entitled  to  any  other 
remedy.  Deloatch  v.  Coman^  90  N.  C,  186 ;  Morris  v. 
O^Briant^  94  N.  C,  72.  This  is  the  broad  distinction 
between  the  present  system  of  procedure  and  that  formerly 
in  force.  Under  the  old  system,  all  these  were  distinct 
forms  of  action,  and  so  much  regard  was  paid  to  the  mode 
in  which  relief  was  asked  that  however  meritorious  the 
cau^e  of  action,  a  mistake  in  the  exact,  manner  of  seeking 
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the  remedy  sent  the  plaintiff  out  of  Court.  The  common 
sense  of  mankind  and  the  intelligence  of  the  age  have 
caused  the  old  system  to  be  abrogated  in  the  large  major- 
ity of  States  and  Countries  of  the  English  speaking  race — 
indeed  it  was  never  in  force  in  any  other.  It  was  abolished 
in  this  State  over  a  quarter  of  a  century  since. 

The  gist  of  the  present  action  is  that  the  defendant  was 
indebted  to  the  plaintiff  $75,  due  for  rent.  Incidentally 
the  plaintiff  asked,  or  mightf  be  construed  as  asking,  for 
claim  and  delivery  of  the  crop,  which  is  not  alleged  to  be 
worth  "not  more  than  fifty  dollars."  The  Justice  of  the 
Peace  properly  ignored  the  ancillary  remedy  of  which  he 
would  have  had  no  jurisdiction,  and  rendered  judgment 
for  the  amount  of  rent  found  to  be  due,  $36.87.  Starke  v. 
Cotten^  115  N.  C.,  81.  In  that  case,  the  action  was  for 
$70.80  for  "damages  for  breach  of  a  contract"  as  to  the 
delivery  of  certain  tobacco,  and  to  subject  the  proceeds  of 
the  sale  of  the  tobacco.  It  was  held  that  while  the  justice 
had  no  jurisdiction  of  the  latter,  "the  damages  for  breach 
of  contract"  beirtg  ex  contractu^  the  justice  properly  retained 
jurisdiction  and  i*endered  judgment  for  the  debt.  It  is 
true  that  in  the  present  case  the  summons  recites  that  the 
defendant  "wrongfully  retains"  the  crop  on  which  $75  is 
due  for  rent.  The  same  words  were  used  in  Deloatch  v. 
Coraan^  aupra^  and  the  Court  held  that  this  was  the  basis 
for  claim  and  delivery,  Code^  Sec.  322  (2),  but  that  the  jus- 
tice retained  jurisdiction  to  render  judgment  for  the  debt, 
less  than  two  hundred  dollars,  though  hQ  did  not  have 
power  to  grant  the  claim  and  delivery  for  the  property, 
which  was  in  excess  of  $50. 

In  the  present  case,  the  court  below  erred  in  dismissing 
the  action,  and  that  is  the  only  point  before  us.  To  pre- 
vent misconception,  however,  we  notice  that  the  justice  not 
only  gave  judgment  for  the  debt  and  adjudged  that  it  was 


N.  C]  FEBRUARY  TERM,  1895.  421 

HARaROVB  0.  Harris. 

due  for  rent — as  he  might  have  adjudged  that  it  was  due 

by  open   account,  or  on   a  bond,  or  on   a  promissory  note 

— but  he  went  further  and  adjudged  that  it  was  a  lien  on 

the  crop.     This  was  unnecessary,  and  must  be  held  mere 

harmless  surplusage,  as  the  statute  made  it  a  lien.     Code^ 

Sec.  1754.     The  lien  was  the  result,  and  no  valid  part,  of 

the  judgment  declaring  the  amount  of  the  indebtedness 

and  that  it  was  due  for  rent.     Code^  Sec.  1754;    Wilson  v. 

Respass^  %^  N.  C,  112.     There  is  analogy  on  the  criminal 

side  of  the  docket,  where  disfranchisement  of  one  convicted 

of  a  felony  is  held  to  be  the  eifect  of  the  sentence,  and  no 

part  of  it.     State  v.  Jones^   82   N.   C,   685.     So  here,  the  j 

lien  on  the  crop  is  the  effect,  but  no  part  of  the  judgment  { 

that  the  defendant  is  indebted,  in  the  amount  named,   for  \ 

rent.     The  plaintiff  did  not  ask  for  a  judgment  declaring  1 

it  a  lien,  and,  if  he  had,  it  would  not  have  destroyed   the  ] 

jurisdiction  to  grant  the  valid  demand  for  judgment  for  the 

sum  due.     Because  a  judgment  for   the   amount  due    for 

rent  ascertains  the  extent  of  the  lien  on  the  crop  does  not 

throw  every  petty  dispute  about  rent   into   the   Superior 

Court.     This  would  virtually  be  a  denial  of  justice  in  the 

majority  of  instances,  for  the  amount  would   usually    not 

justify   seeking    relief  in   that   forum.     In  truth,  the  lien    * 

exists  by  virtue  of  the  statute  before  and  independent  of 

the  judgment,  and  even  if  no  judgment  is  ever  rendered. 

The  judgment  simply  ascertains  the  amount  of  rent  due. 

Reversed. 


422  IN  THE  SUPREME  COURT.  [116 


f 


Hunt  v.  Whkkler. 


W.  H.  HUNT,  Administrator  of  ELIZABETH   GAY,  v.   W.    T. 

WHEELER  et  al. 

Will,  Construction  of — Legacy — Charge  on  Land — Statute 

of  Limitations. 

1.  Where  a  testator  devised  land  to  a  grandson  who  was  directed 

to  pay  to  testator's  daughter  one-half  of  its  value  out  of 
the  rents  or  from  any  other.source  except  by  sale  of  the  land, 
the  daughter's  share  is  a  charge  upon  the  land. 

2.  An  action  by  an  administrator  to  recover  his  intestate's  share  of 

an  estate,  is  governed  by  Section  158  of  The  Code^  which  pro- 
vides that  actions  not  otherwise  provided  for  shall  be 
brought  within  ten  years. 

3.  Where  a  devisee  of  land  which  was  charged  with  the  payment 

of  half  its  value  to  a  daughter  of  the  testator  agreed,  by 
way  of  compromise,  to  pay  within  a  certain  time  a  less 
amount,  and  upon  such  payment  he  was  to  be  released  from 
all  liability  on  account  of  the  said  charge  upon  the  land,  and 
he  failed  to  pay  the  compromise  sum  within  the  time  speci- 
fied ;  Held^  that  the  debt  did  not  become  merely  a  personal 
one  and  the  charge  upon  the  land  was  not  released  by  sach 
agreement ;  and  further,  that  the  devisee  cannot  take  any 
benefit  from  such  agreement  since  he  has  failed  to  comply 
with  its  terms. 

4.  In  such  case,  judgment  will  be  given  for  one-half  the  value  of 

the  land,  with  interest  from  the  date  at  which  it  was  pay> 
able,  and  a  Receiver  will  be  appointed  to  collect  and  apply 
the  rents  of  the  land  to  the  payment  of  such  judgment. 

Civil  action,  heard  before  Greene,  «/".,  at  Spring  Term, 
1895,  of  Granvillb  Superior  Court,  on  a  case  agreed,  the 
material  parts  of  whicli  are  stated  in  the  opinion  of  Mont- 
gomery, J.  The  only  other  fact  necessary  to  the  proper 
understanding  of  the  opinion  is  that  the  wife  of  the  testa- 
tor, upon  whose  death  W.  T.  Wheeler  was  to  come  into  the 
possession  of  the  land  and  pay  the  sum  charged  thereon, 
died  on  the  9th  April,  1885. 

His  Honor  rendered  judgment  as  follows  :     ''That  the 
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plaintiff,  W.  H.  Hunt,  administrator  of  Elszabeth  Gay, 
recover  judgmqut  against  the  defendant  for  the  sum  of 
$640,  and  that  the  same  is  a  charge  on  the  land  described 
in  the  complaint  to  be  paid  out  of  the  rents  of  said  land, 
and  that  the  plaintiff  is  also  entitled  to  interest  on  an 
amount  of  said  debt  equal  to  the  rental  value  of  said  land 
from  the  9th  day  of  April,  1885,  to  the  present,  the  interest 
being  on  each  amount  from  the  end  of  the  year  in  which  it 
accrued,  but  as  there  is  no  statement  in  the  case  agreed  as 
to  the  amount  of  rental  no  judgment  for  interest  is  given. 
A  Receiver,  A.  J.  Field,  is  hereby  appointed  to  take  charge 
of  the  land.  He  is  directed  to  rent  the  same  annually  for 
cash  at  public  notice,  and  the  same  is  directed  to  be  applied 
to  the  payment  of  this  judgment  at  the  end  of  each  year 
until  discharged,  with  the  cost  of  this  action. 
From  this  judgment  both  parties  appealed. 

Mr.  A.  J.  Feild^  for  plaintiff. 

Messrs.  Edwardski&  Eayster^  for  defendants. 

Montgomery,  J. :  This  case  is  presented  upon  an  agreed 
state  of  facts.  From  the  judgment  which  was  rendered  in 
the  court  below  both  parties  appealed.  We  will  treat  both 
appeals  together. 

The  value  of  the  tract  of  land  devised  by  the  testator 
Moses  Wheeler  to  his  grandson,  William  T.  Wheeler,  in 
remainder  after  the  death  of  the  widow  of  the  testator,  was 
ascertained  according  to  the  manner  prescribed  by  the  will 
to  be  $1380.  One-half  of  this  amount  was  under  the  will 
to  be  paid  to  the  daughter  of  the  testator,  Elizabeth  Mead- 
ows, a  married  woman.  The  defendants  contend  that  the 
land  itself  is  not  charged  with  the  amount  in  favor  of  the 
daughter  and  the  plaintiff  insists  that  it  is.  The  solution 
of  the  question  depends  upon  the  true  construction  of  the 
following  clause  of  the  will  : 
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"  Item  First.  I  lend  to  my  wife  Elvira,  during  her  nat- 
ural life,  the  tract  of  land  lying  near  and  adjoining  the 
lands  of  my  son  Dudley,  and  at  her  death  I  give  the  said 
tract  of  land  to  my  grandson  William  T.  Wheeler,  son  of 
my  said  son  Dudley,  with  this  understanding,  that  at  the 
death  of  my  said  wife  the  said  tract  of  land  is  to  be  valued 
by  three  freeholders  to  be  chosen  by  my  executors ;  and  my 
said  grandson  is  to  pay  to  my  daughter  Elizabeth  Meadows 
one-half  of  said  valuation,  said  one-half  may  be  paid  by  and 
from  the  rent  of  the  same,  or  from  any  other  source,  except 
by  the  sale  of  the  same,  as  I  do  not  wish  it  sold  for  division, 
being  too  small  a  tract  for  division  between  them,  and  my 
desire  being  to  secure  said  tract  of  land  to  my  said  grand- 


son." 


We  are  of  the  opinion  that  the  one-half  value  of  the  land 
(to-wit,  $690),  the  daughter's  share  under  the  will,  is  a 
charge  upon  the  land.  Cartel'  v.  Worrellj  96  N.  C,  358  : 
Anton  V.  Galloway^  3  Ired.  Eq.,  126;  Rice  v.  Bice^  115  N. 
C,  43.  The  daughter,  after  having  become  a  widow,  mar- 
ried a  second  time,  and  died  on  the  28th  of  January,  1888, 
leaving  her  husband  surviving  her.  The  plaintiff  qualified 
as  her  administrator  on  the  12th  of  November,  1894,  and 
on  that  day  commenced  this  action  against  the  defendants. 
The  defendants  insist  that  the  statute  of  limitations  (Sec- 
tion 15*5  (1)  of  The  Code)  is  applicable  to  the  facts  in  the 
case  and  is  a  bar  to  the  action.  We  are  not  of  this  opin- 
ion. Section  158  of  The  Code  applies.  The  defendants 
insist  again  that  the  agreement  made  on  the  2d  of  January, 
1888,  between  the  daughter  and  the  grandson  of  the  testa- 
tor relieved  the  land  of  the  charge  upon  it  (if  it  ever 
existed)  and  made  the  compromise  obligation  on  the  part  of 
the  grandson  purely  a  personal  one  against  him.  This 
cannot  be  so,  for  the  agreement  especially  and  particularly 
recites  the  contrary.     The  following  is  the  agreement : 
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"  I,  Thomas  P.  Meadows,  attorney  in  fact  for  Robert  L. 
Gay  and  and  Elizabeth  Gay  (formerly  Elizabeth  Meadows) 
a  daughter  of  Moses  Wheeler,  deceased,  having  been 
appointed  by  them  attorney  in  fact  to  represent  their  inter- 
est in  the  settlement  of  the  estate  of  said  Moses  Wheeler, 
having  agreed  with  W.  T.  Wheeler  to  accept  of  him  the 
sum  of  four  hundred  dollars  in  full  satisfaction  of  the 
amount  due  from  him  to  said  Elizabeth  Gay  as  a  charge 
upon  the  land  devised  to  W.  T.  Wheeler  in  and  by  the  last 
will  of  Moses  Wheeler,  provided  the  same  shall  be  paid  in 
two  months  from  this  date ;  and  whereas  he-  has  paid  me 
fifty  dollars  of  the  said  four  hundred,  now  I  do  hereby 
authorize  John  W.  Hays  as  my  attorney  to  receive  from  W. 
T.  Wheeler,  the  balance  of  said  sum,  to-wit,  S350,  provided 
the  same  shall  be  paid  within  two  months  from  this  date, 
and  when  so  paid  the  said  Hays  is  authorized  to  execute  to 
W.  T.  Wheeler  such  release  and  acquittance  as  shall  fully 
discharge  him  from  all  further  liability  on  account  of  said 
charge  upon  said  land. 

The  defendants  can  take  no  benefit  from  the  agreement 
of  compromise,  for  although  it  appears  that  the  daughter 
died  before  the  time  when  the  money  agreed  upon  in  the 
compromise  should  be  paid,  and  that  there  was  no  personal 
representative  to  receive  it  when  it  fell  due,  yet,  after  the 
plaintiif  was  appointed  administrator,  no  part  of  the  same 
was  paid  or  offered  to  be  paid — the  defendants  all  the  time 
setting  up  the  plea  of  the  statute  of  limitations  to  defeat  all 
recovery,  and  also  relying  upon  the  debt  being  a  personal 
one  against  the  grandson  and  not  a  charge  upon  the  land. 
The  judgment  of  the  court  below  is  affirmed  in  so  far  as  it 
declares  that  the  amount  due  to  the  plaintiff's  intestate  (the 
daughter  of  the  testator)  is  a  charge  upon  the  land  and  to 
be  paid  by  the  rents  from  the  same,  and  the  appointment 
of  a  receiver  to  take  charge  of  the  land  and  rent  it  out. 
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The  plaintiff  however  ought  to  have  had  judgment  for 
the  sum  of  $690,  half  the  value  of  the  land,  less  fifty  dol- 
lars which  was  paid  by  the  grandson  on  the  second  of  Jan- 
uary, 1888,  with  interest  from  the  9th  of  April,  1885,  until 
paid.     The  judgment  is  affirmed  and  modified  as  above. 

Affirmed  and  Modified. 


ELIZABETHTOWN  SHOE  COMPANY  v.  JOHN  K.  HUGHES. 

Action  agahist  Sheriff— Attachmentr—Compromise'—Plead' 
ing — Trustee — Acrej)tance  of  Trust. 

1.  In  an  action  afjrainst  a  Sheriff  for  his  failure  to  turn  over  the 

proceeds  of  the  sale  of  goods  seized  under  an  attachment 
which  the  plaintiff  caused  to  he  issued  and  levied  in  a  suit  to 
set  aside  an  assignment  for  fraud,  the  complaint  alleged  that 
a  compromise  was  effected  whereby  the  goods  were  to  remain 
in  the  possession  of  the  defendant  (Sheriff)  subject  to  the 
levy  and  were  to  be  sold  by  the  trustee  of  the  debtors  as 
agent  for  the  defendant,  and  the  proceeds  to  be  applied  on 
the  plaintiff^s  claim ;  that  after  paying  over  a  part  of  the 
proceeds  to  plaintiff,  defendant  refused  to  apply  other  pro- 
ceeds and  turned  over  to  assignor  firm  goods  of  a  value  in  ezoeBs 
of  balance  due  plaintiff  under  the  compromise.  Held,  on 
demurrer,  that  neither  the  assignors  nor  the  assignee  were 
necessary  parties  to  the  action  since  they  were  merely  agents 
of  the  defendant  sheriff. 

2.  In  such  case  the  fact  that  the  attachment  suit  against  the 

debtors  was  still  pending,  was  no  defence  to  the  defendant 
sheriff  since  he  was  not  a  party  thereto  ;  nor  was  it  necessary 
for  the  plaintiff  to  allege  that  the  assignors  were  entitled  to 
their  personal  property  exemptions  since  that  fact  was. a 
matter  of  defence. 

3.  It  is  not  necessary  that  a  trustee  shall  sign  an  instrument  con- 

ferring a  trust  upon  him ;  if  he  takes  possession  of  the  prop- 
ertv  to  which  it  relates  and  acts  under  it,  such  conduct  is 
equivalent  to  an  acceptance  signified  by  his  signature. 
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Civil  action,  heard  on  demurrer  to  the  complaint  before 
Hok£^  e/.,  at  Fall  Term,  1894,  of  Orange  Superior  CourL 
From  a  judgment  overruling  the  demurrer  the  defendant 
appealed.     The  facts  appear  in  the  opinion  of  Furches,  J. 

Messrs,  Shepherd^  Manning  &  Foushee  and  C,  D.  Tur- 
ner^ for  plaintiff. 

Messrs.  J.  TT.  Graham  and  P.  C.  Graham^  for  defendant 
(appellant). 

Furches,  J. :  This  action  comes  before  us  upon  com- 
plaint and  demurrer.  It  appears  that  certain  parties  doing 
business  under  the  firm  name  of  Ellen,  Koplon  &  Bro.,  in 
the  month  of  June,  1893,  made  a  deed  of  assignment  for 
the  benefit  of  their  creditors,  in  which  they  preferred  Lena 
Ellen,  wife  of  Isaac  Ellen,  (one  of  the  partners)  to  a  large 
amount.  That  sometime  thereafter  plaintiflTs  commenced 
an  action  to  set  aside  the  deed  of  assignment  for  fraud,  in 
which  they  had  the  goods  named  in  said  deed  of  assign- 
ment attached,  and  the  members  of  the  firm,  Ellen,  Koplon 
<k  Bro.,  arrested.  That  defendant,  being  the  Sheriff  of 
Orange  county,  acted  as  the  officer  in  making  these  arrests 
and  in  serving  said  attachments. 

Under  this  state  of  affairs,  the  parties  by  their  attorneys 
came  to  terms  of  compromise,  in  which  it  was  agreed  that 
the  defendant  should  be  discharged  from  custody  and  that 
no  sale  should  be  made  under  said  attachments,  and  that 
plaintifi*  would  accept  33J  cents  on  the  SI. 00  in  satisfaction 
of  their  debts,  which  they  say,  thns  reduced,  amounted  to 
$1,051.60.  And  in  consideration  of  these  concessions  on 
the  part  of  plaintiffs,  it  was  agreed  on  the  part  of  defend- 
ants (Ellen,  Koplon  &  Bro.,)  that  the  lien  of  the  attach- 
ment should  continue,  and  that  T.  A.  Faucett,  the  assignee 
named  in  the  deed  of  assignment,  should  continue  to  sell 
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said  goods  as  the  agent  of  the  defendant  Hughes,  account- 
ing to  Hughes  for  the  goods  sold,  and  the  defendant  was  to 
apply  the  money  thus  raised  to  the  payment  of  plaintiflFs' 
claims,  as  reduced  by  the  terms  of  said  compromise.  That 
under  this  arrangement,  defendants  (the  firm  of  Ellen,  Kop- 
lon  &  Bro.,)  Faucett  and  the  defendant  sold  goods  and 
defendant  paid  plaintiffs  $200,  reducing  their,  claim  to  the 
sum  of  $851.60.  Plaintiffs  further  allege  that  under  this 
arrangement,  the  goods  belonging  to  the  firm  of  Ellen, 
Koplon  &  Bro.,  to  the  amount  of  $3,168.03,  went  into  the 
possession  of  the  defendant,  and  in  addition  to  the  goods 
above  mentioned,  on  January  1,  1894,  the  firm  of  Ellen, 
Koplon  &  Bro.,  moved  goods  they  had  in  Rockingham  to 
Hillsboro,  to  the  amount  of  $1,500,  and  turned  them  over 
to  the  defendant  Hughes,  to  be  sold  by  him  and  applied  to 
the  payment  of  plaintiffs'  claim.  And  that  defendant 
accepted  them  for  that  purpose  and  put  them  in  the  store 
with  the  other  goods.  Plaintiffs  further  allege  that,  on  the 
27th  of  January,  1894,  all  these  goods  were  bnrned  and 
destroyed,  except  $1,100  worth.  And  they  further  allege 
that  besides  the  $200  which  the  defendant  paid  to  them 
under  the  terms  of  the  compromise,  he  collected  $700,  which 
should  be  paid  to  them ;  but  that  he  refuses  to  pay  this  to 
them,  or  to  sell  the  $1,100  M'orth  of  goods  left  from  the  fire, 
and  pay  their  debt  out  of  this.  And 'instead  of  doing  so, 
he  has  turned  them  over  to  the  members  of  the  firm  of 
Ellen,  Koplon  dz  Bro.     Wherefore,  they  ask  for  judgment, 

ifec. 

To  this  complaint  the   defendant   demurs:    First,   upon 

the  ground  that  there  is  a  defect  in  the  parties — that   the 

members  of  the  firm  of  Ellen,  Koplon  &   Bro.,  and   T.   A. 

Faucett  should  have  been  made  parties.     Second,  That  the 

actions  referred  to  in   said    agreement  (exhibit   "B")  are 

still  pending.     Third,  That   the  complaint  does  not  state 

facts  sufficient  to  constitute  a  cause  of  action. 
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1.  That  it  was  not  shown  that  it  was  the  duty  of  defend- 
ant to  insure  the  goods. 

2  That  complaint  does  not  show  that  the  members  of  the 
firm  of  Ellen,  Koplon  &  Bro.,  were  not  entitled  to  the 
$1,100  as  their  exemptions. 

3.  That  defendant  was  not  a  party  to  the  agreement  (the 
compromise  and  assignment  above  mentioned). 

We  do  not  think  the  demurrer  can  be  sustained.  We 
do  not  think  the  members  of  the  firm  of  Ellen,  Koplon  & 
Bro.  or  Fancett  are  necessary  parties.  The  goods  were  not 
in  their  hands,  except  as  the  agents  and  employees  of 
defendant.  He  was  to  control  the  matter,  to  receive  the 
money,  and  to  pay  it  to  plaintiffs.  Indeed  it  seems  from 
the  complaint  that  the  goods  were  in  the  possession  of  the 
defendant.  And  in  considering  this  appeal  we  are  bound 
by  the  allegations  of  the  complaint  whether  they  are  in 
fact  true  or  not,  as  the  legal  effect  of  the  defendant's 
demurrer  is  to  admit  them  to  be  true.  It  cannot  be  sus- 
tained upon  the  second  ground  assigned, 

First,  For  the  reason  that  defendant  is  not  a  party  to 
the  "actions  referred  to"  in  the  complaint.  Woody  v"  Jor- 
dan, 69  N.  C,  189;  second.  That  this  defence  could  only 
be  taken  advantage  of  by  a  plea  in  abatement  and  not  by 
demurrer.  Woody  v.  Jordan,  supra.  It  cannot  be  sustained 
upon  the  third  ground,  as  it  seems  clear  to  us  that  plaint- 
iffs have  set  up  a  cause  of  action.  They  allege  that  the 
firm  of  Ellen,  Koplon  &  Bro.  owed  them  $1,051.60 ;  that 
this  firm  put  $4,500  worth  of  property  in  the  hands  of  the 
defendant  to  pay  them  ;  that  defendant  accepted  this  prop- 
erty under  this  trust  and  paid  them  $200,  reducing  their 
debt  to  $851.60.  And  that  although  there  has  been  a  loss 
by  fire,  about  which  there  might  be  some  question  as 
to  defendant's    liabfiHty,    besides    this,    he    has    $700    in 
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money  collected  and  $1,100  worth  of  the  goods  saved  from 
the  fire.  In  other  words,  he  has  $1,800  or  $2,000,  out  of 
which  he  should  pay  plaintiffs  the  $851.60  due  them. 

But  it  is  said  in  the  demurrer  that  plaintiffs  do  not 
allege  that  the  members  of  the  firm  of  Ellen,  Koploii  ife 
Bro.  are  not  entitled  to  this  fund  as  their  personal  property 
exemption  and  plaintiffs  are  not  entitled  to  recover  on  that 
account.  We  do  not  think  it  was  necessary  that  plaintiffs 
should  allege  this  in  their  complaint,  and  whatever  might 
be  the  result  if  defendant  had  answered  and  set  up  this 
defence,  is  not  now  before  us  for  our  determination.  But 
we  do  say  that  it  is  not  such  a  defence  as  a  trustee  can 
make  by  way  of  demurrer  against  an  action  by  his  cestui 
que  trust  for  withholding  funds  in  his  hands,  as  such  trus- 
tee. It  was  not  necessary  that  defendant  should  have 
signed  the  instrument  of  July,  1893,  making  him  the  trus- 
tee and  placing  the  goods  in  his  hands.  His  signature  at 
most  would  have  only  amounted  to  an  acceptance  of  the 
trust.  And  this  was  afterwards  signified  by  his  accepting 
the  trust  and  acting  under  it,  as  ho  did. 

We  leave  out  of  consideration  the  matter  of  insurance. 
The  complaint  is  good  without.  There  is  no  error  in  the 
judgment  appealed  from. 

Aflirmed. 


DENNIS  BURRELL  v.  JOHN  K.  HUGHES  et  al. 

A  rtion   for    Penalty — Pa  rty     Plain  tiff — Jurisdiction — 

Practice — I)  em  urrer — Appeal. 

1.    A  motion  to  dlBiuiss  an  action  for  want  of  juried  lotion  or 
because  the  complaint  does  not  state  la  cause  of  action  is  not 
such  a  demurrer  ore  tenus  as  will  permit  an  appeal  from  its 
refusal. 
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2.  A  discrepancy  between  a  summons  and  a  complaint  in  respect 
to  the  title  of  the  fust  ion,  is  not  a  material  defect  and  an 
amendment  is  permissible. 

8.  The  person  suing  for  a  penalty  is  the  proper  party  plaintiff 
and  not  the  State  unless  the  Statute  so  directs. 

4.  A  party  suing  for  several  penalties  against  the  same  defend- 
ant, may  unite  several  such  causes  of  action  in  the  same 
complaint  and  if  they  exceed  $200  in  the  aggregate  the  Supe- 
rior Court  will  have  jurisdiction. 

Action  to  recover  a  penaltj'  of  one  hundred  dollars 
alleged  to  be  due  by  reason  of  the  failure  of  defendant 
SheriflF  to  execute  process  in  a  criminal  action — assigning 
four  separate  and  distinct  forfeitures  by  and  because  of  said 
alleged  failure  {Code,  See.  1112),heard  before  Hoke,  Judge, 
upon  demurrer  to  complaint,  at  October  Term,  1894,  of 
Orakob  Superior  Court. 

The  plaintiff  made  affidavit  that  by  reason  of  poverty  he 
was  unable  to  give  bond  or  make  deposit  for  costs  for  prose- 
cution of  suit.  This  was  supported,  as  to  his  poverty,  and 
the  belief  that  he  had  a  good  cause  of  action,  by  the  affi- 
davit of  George  W.  Day.  And  C.  D.  Turner,  a  practicing 
attorney,  certifies  that  he  has  carefully  examined  the  facts 
and  law  in  the  case  and  is  of  opinion  that  plaintiff  has  a 
good  cause  of  action.  Thereupon  the  following  order  was 
made  by  the  clerk  of  the  Superior  Court :  "This  cause  com- 
ing on  to  be  heard  it  is  ordered  that  the  petitioner  Dennis 
Burrell  be  allowed  to  sue  in  forma  pauperis^  and  that  C. 
D.  Turner  be  assigned  as  counsel  for  said  petitioner.  This 
October  12,  1893." 

On  October  16,  1894,  a  summons  was  issued  against  the 
defendant  and  sureties  in  the  name  of  Dennis  Burrell 
against  John  K.  Hughes  et  al,  and  the  complaint  was  sub- 
sequently filed  in  the  name  of  State  on  relation  of  Dennis 
Barrel  against  Hughes  et  al. 
State  of  North  Carolina  on  relation  of  Dennis    Burrell 
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V.  Hughes  et  al. — amended  complaint — the  plaintiff  com- 
plaining alleges : 

1.  That  defendant  Hughes  was  elected  Sheriff  in  Novem- 
ber, 1892,  and  qualified  in  December,  1892,  after  giving 
bonds  required  by  law,  which  were  accepted  and  approved 
by  the  proper  authority. 

2.  That  one  of  the  bonds  was  a  process  bond  payable 
to  the  State  of  N.  C,  in  the  sum  of  S5,000,  with  the  defen- 
dants (naming  them)  as  sureties,  conditioned  to  well  and 
truly  execute  and  due  return  make  of  all  process  to  him 
directed,  and  in  all  other  things  well  and  truly  and  faith- 
fully execute  the  office  of  Sheriff  during  his  continuance 
therein. 

3.  That  defendant  has  not  well  and  truly  executed  and 
due  return  made  of  all  process  to  him  directed  in  the  fol- 
lowing particulars : 

4.  First — At  March  Term,  1893,  of  this  Court,  there  was 
pending  and  for  trial  a  criminal  action  wherein  John  Crisp 
and  the  plaintiff  Dennis  Burrell  were  defendants,  and 
about  March  11,  1893,  the  said  defendants  procured  a  sub- 
poena to  be  issued  commanding  defendant  Hughes  in  due 
form  to  summon  Claud  Hughes,  Joseph  Smith  and  Charles 
Vincent  to  appear  at  said  March  Term  and  give  evidence 
in  said  criminal  action  on  the  part  of  defendants  therein ; 
said  subpcena  was  placed  in  the  hands  of  said  Hughes  on 
or  about  March  11,  1893,  with  request  to  execute  same. 

5.  That  defendant  failed  to  serve  said  subpoena  upon 
Charles  Vincent,  and  made  no  return  as  to  Vincent,  con- 
trary to  the  statute,  &c.,  whereby  he  has  forfeited  to  any 
one  who  may  sue  for  the  same  the  sum  of  one  hundred  dol- 
lars. 

6.  That  defendant  returned  on  said  subpoena  "  Served 
on  all  but  Charles  Vincent,  fee  90c.,"  and  the  plaintiff  is 
informed   and  believes   and  so  alleges  that  the  return  is 
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false  in  fact,  in  that  the  subpoena  was  served  in  part  through 
the  mail,  and  by  notice  sent  by  parties  unknown,  and  not 
personally  served  upon  each  of  said  witnesses  so  com- 
manded to  be  summoned  as  required  by  law  contrary  to  the 
'  statute,  (fee,  whereby  defendant  has  forfeited  a  sum  of  one 
hundred  dollars  to  any  one  who  will  sue  for  the  same. 

7.  That  plaintiff  is  informed  and  believes  that  in  addi- 
tion to  the  foregoing  forfeiture  'approved  as  aforesaid,  the 
said  return  as  to  Vincent  is  an  insufficient  return  within 
the  condition  of  said  bond,  in  that  the  said  Sheriff  did  not 
well  and  truly  execute  and  due  return  make  of  said  sub- 
poena. 

8.  That  the  defendants  in  the  above  mentioned  criminal 
action  on  or  about  March  13,  1893,  procured  another  sub- 
poena in  due  form  to  be  issued,  commanding  defendant 
Sheriff  to  summon  J.  A.  Smith  and  J.  W.  Pickett  to  appear 
at  said  March  Term.  1893,  to  give  evidence  in  said  crimi- 
nal action  in  behalf  of  the  defendants  therein,  and  the  sub- 
poena was  placed  in  defendant  Sheriff's  hands  with  request 
to  serve  same  on  or  about  March  13,  1893. 

9.  That  defendant  positively  failed  and  refused  to  serve 
said  subpoena  and  the  same  has  been  neither  served  nor 
returned  to  the  present  day  contrary  to  the  statute,  &c. 
Whereby  said  Sheriff  has  forfeited  to  any  one  who  will  sue 
for  the  same  the  sum  of  one  hundred  dollars  for  his  failure 
to  execute  and  due  return  make  of  said  subpoena  for  J.  A. 
Smith.  That  he  has  forfeited  to  any  one  who  will  sue  for 
the  same  the  sum  of  one  hundred  dollars  by  reason  of  his 
failure  to  execute  and  due  return  make  of  said  subpoena  for 
J.  W.  Pickett. 

Wherefore,  plaintiff  prays  judgment  against  defendant 
and  sureties  for  the  sum  of  five  thousand  dollars,  the  pen- 
alty of  the  process  bond,  to  be  discharged  upon  the  pay- 
ment of  four  hundred   dollars,   amount    of  the  penalties 
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V.  Hughes  et  aL — amended  complaint — the  plaintiff  com- 
plaining alleges : 

1.  That  defendant  Hughes  was  elected  Sheriff  in  Novem- 
ber, 1892,  and  qualified  in  December,  1892,  after  giving 
bonds  required  by  law,  which  were  accepted  and  approved 
by  the  proper  authority. 

2.  That  one  of  the  bonds  was  a  process  bond  payable 
to  the  State  of  N.  C,  in  the  sum  of  $5,000,  w^ith  the  defen- 
dants (naming  them)  as  sureties,  conditioned  to  well  and 
truly  execute  and  due  return  make  of  all  process  to  him 
directed,  and  in  all  other  things  well  and  truly  and  faith- 
fully execute  the  oflBce  of  Sheriff  during  his  continuance 
therein. 

3.  That  defendant  has  not  well  and  truly  executed  and 
due  return  made  of  all  process  to  him  directed  in  the  fol- 
lowing particulars : 

4.  First — At  March  Term,  1893,  of  this  Court,  there  was 
pending  and  for  trial  a  criminal  action  wherein  John  Crisp 
and  the  plaintiff'  Dennis  Burrell  were  defendants,  and 
about  March  11,  1893,  the  said  defendants  procured  a  sub- 
poena to  be  issued  commanding  defendant  Hughes  in  due 
form  to  summon  Claud  Hughes,  Joseph  Smith  and  Charles 
Vincent  to  appear  at  said  March  Term  and  give  evidence 
in  said  criminal  action  on  the  part  of  defendants  therein  ; 
said  subpcena  was  placed  in  the  hands  of  said  Hughes  on 
or  about  March  11,  1893,  with  request  to  execute  same. 

5.  That  defendant  failed  to  serve  said  subpoena  upon 
Charles  Vincent,  and  made  no  return  as  to  Vincent,  con- 
trary to  the  statute,  <fec.,  whereby  he  has  forfeited  to  any 
one  who  may  sue  for  the  same  the  sum  of  one  hundred  dol- 
lars. 

6.  That  defendant  returned  on  said  subpoena  "  Served 
on  all  but  Charles  Vincent,  fee  90c.,"  and  the  plaintiff  is 
informed   and  believes   and  so  alleges  that  the  return  is 
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false  in  fact,  in  that  the  subpoena  was  served  in  part  through 
the  mail,  and  by  notice  sent  by  parties  unknown,  and  not 
personally  served  upon  each  of  said  witnesses  so  com- 
manded to  be  summoned  as  required  by  law  contrary  to  the 
statute,  &c.,  whereby  defendant  has  forfeited  a  sum  of  one 
hundred  dollars  to  any  one  who  will  sue  for  the  same. 

7.  That  plaintiif  is  informed  and  believes  that  in  addi- 
tion to  the  foregoing  forfeiture  'approved  as  aforesaid,  the 
said  return  as  to  Vincent  is  an  insufficient  return  within 
the  condition  of  said  bond,  in  that  the  said  Sheriff  did  not 
well  and  truly  execute  and  due  return  make  of  said  sub- 
poena. 

8.  That  the  defendants  in  the  above  mentioned  criminal 
action  on  or  about  March  13,  1893,  procured  another  sub- 
poena in  due  form  to  be  issued,  commanding  defendant 
Sheriff  to  summon  J.  A.  Smith  and  J.  W.  Pickett  to  appear 
at  said  March  Term.  1893,  to  give  evidence  in  said  crimi- 
nal action  in  behalf  of  the  defendants  therein,  and  the  sub- 
poena was  placed  in  defendant  Sheriff's  hands  with  request 
to  serve  same  on  or  about  March  13,  1893. 

9.  That  defendant  positively  failed  and  refused  to  serve 
said  subpoena  and  the  same  has  been  neither  served  nor 
returned  to  the  present  day  contrary  to  the  statute,  &c. 
Whereby  said  Sheriff  has  forfeited  to  any  one  who  will  sue 
for  the  same  the  sum  of  one  hundred  dollars  for  his  failure 
to  execute  and  due  return  make  of  said  subpoena  for  J.  A. 
Smith.  That  he  has  forfeited  to  any  one  who  will  sue  for 
the  same  the  sum  of  one  hundred  dollars  by  reason  of  his 
failure  to  execute  and  due  return  make  of  said  subpoena  for 
J.  W.  Pickett. 

Wherefore,  plaintiff  prays  judgment  against  defendant 
and  sureties  for  the  sum  of  five  thousand  dollars,  the  pen- 
alty of  the  process  bond,  to  be  discharged  upon  the  pay- 
ment of  four  hundred   dollars,   amount    of  the  penalties 
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accrued  upon  said  process  bond  by  reason  of  the  forfeitures 
aforesaid. 

The  defendants  moved  to  dismiss  the  action  and  also 
demurred  to  the  amended  complaint : 

1.  That  the  summons  in  the  action  issued  on  the  16th  of 
October,  1893,  is  in  the  name  of  Dennis  Burrell,  and  the 
amended  complaint  is  an  attempt  to  state  an  action  in  the 
name  of  the  State  of  North  Carolina  on  the  relation  of 
Dennis  Burrell  on  the  official  bond  of  John  K.  Hughes  as 
Sheriff,  no  leave  of  Court  being  asked  or  given  to  amend 
said  summons. 

2.  That  the  Superior  Court  has  not  jurisdiction  of  a  suit 
to  recover  the  penalty  of  one  hundred  dollars  either  for 
failure  to  execute  process  or  a  false  return,  and  such  juris- 
diction cannot  be  conferred  by  an  attempt  to  unite,  in  one 
action,  suits  for  different  penalties  which  are  separate  and 
distinct  actions,  when  there  is  only  return  necessary  to  be 
made  of  a  subpoena. 

3.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  as  it  does  not  refer  to  any 
statute  under  which  a  penalty  is  imposed,  nor  does  it  show 
any  fine  or  amercement  imposed  on  the  Sheriff  for  which 
the  sureties  on  his  official  bond  have  become  liable. 

4.  That  under  the  constitution,  Art.  IX,  Sec.  5,  the  clear 
proceeds  of  all  penalties  shall  belong  to  the  several  Coun- 
ties of  the  State,  and  no  action  can  be  maintained  for  such 
penalties  unless  the  County  or  treasurer  of  the  public 
school  fund  shall  be  made  party  plaintiff  to  such  action. 

5.  That  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  in  that  there  is  no  allegation  of 
any  injury  to  plaintiff,  and  from  an  inspection  of  the 
subpoena  issued  and  the  record  and  witness  tickets  in  the 
case  of  State  v.  Dennis  Burrell  and  John  Crisp  it  appears 
that  the  witnesses  were  subpcenaed  and  attended  court  and 
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were  examined  for  defendants;  that  in  the  subpoena  issued 
March  11,  1893,  are  the  names  of  Cland  Hughes,  Joseph 
Smith,  Charles  Vincent  and  Joseph  W.  Pickett,  and  the 
return  is  "  served  on  all  but  Charles  Vincent,  fee  90  cents," 
John  K.  Hughes,  Sheriif ;  that  whether  the  personal  ser- 
vice or  as  allowed  by  section  1355  of  The  Code  is  immate- 
rial, and  it  is  asked  that  the  said  return  be  amended  to 
show  that  Charles  Vincent  did  not  reside  in  the  County  of 
Orange,  but  in  Alamance,  which  is  the  reason  why  the  said 
subpoena  was  not  served  on  him  by  adding  to.  said  return 
"  who  is  not  to  be  found  in  my  County." 

6.  That  all  the  matters  and  things  alleged  in  this  action 
in  regard  to  the  subpoenas  issued  on  March  13,  1893,  and 
the  failure  of  Hughes  to  serve  the  same  are  immaterial,  as 
it  is  shown  that  the  witnesses  were  summoned  under  the 
subpoena  set  forth  in  the  action  now  pending  in  Orange 
Superior  Court  wherein  the  said  Burrell  and  Crisp  are 
plaintiffs,  and  Hughes,  D.  M.  Laws  and  John  McCracken 
are  defendants,  and  it  was  the  duty  of  the  Sheriff  to  exe- 
cute only  one  subpoena  on  a  witness. 

7.  That  said  J.  A.  Smith  and  S.  W.  Pickett  were,  as 
appears  by  inspection  of  the  papers,  duly  summoned  to 
attend  March  Term,  1893,  as  witnesses  for  the  defendants 
in  the  case  of  State  v.  Burrell  and  Crisp  and  there  is  no 
allegation  in  the  complaint  that  they  did  not  attend,  and 
the  facts  stated  do  not  show  anr  failure  of  the  Sheriff  to 
serve  any  paper  which  it  was  his  duty  to  execute. 

8.  That  even  if  any  such  8ubp(jena  issued  as  alleged, 
dated  March  13,  1893,  it  was  unnecessary  as  said  Smith 
and  Pickett  were  duly  summoned  as  witnesses,  and  the 
defendants  in  the  case  of  State  v.  Burrell  and  Crisp 
examined  the  said  witnesses. 

9.  That  the  facts  stated  in  the  amended  complaint  do 
not  show  a  refusing  or  neglecting  to  return  any  precept. 
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notice  or  process  to  the  sheriff  tendered  or  delivered,  which 
it  was  his  duty  to  execute,  or  that  plaintiff  was  injured  by 
the  neglect,  misconduct  or  misbehavior  complained  of. 

10.  That  if  there  had  been  a  failure  to  return  the  sub- 
poena alleged  to  have  been  issued  on  March  13,  1893,  the 
only  liability  incurred  whould  have  been  one  hundred 
dollars  of  which  this  Court  has  no  jurisdiction. 

11.  That  no  proper  order  has  been  made  allowing  suit 
to  be  brought  in  forma  pauperis. 

12.  That  even  if  the  summons  in  this  action  is  amended 
to  make  the  State  a  party  plaintiff  in  this  action,  it  cannot 
be  maintained,  and  there  is  no  right  to  sue  on  the  official 
bond  of  the  sheriff  and  it  is  not  the  duty  of  the  Sheriff  to 
execute  three  subpoenas  or  more  than  one  on  any  witness 
in  the  same  case.  Wherefore,  defendants  demand  judg- 
ment that  this  action  be  dismissed,  &c. 

It  was  adjudged  that  the  demurrer  be  sustained  and  the 
action  dismissed,  and  the  plaintiff  appealed. 

Mr.  C.  D.  Turner^  for  plaintiff  (appellant). 
Messrs.  J.   W.  Graham  and  P.  C.   Graham,^  for  defend- 
ant. 

Faircloth,  C.  J. :  The  plaintiff  instituted  this  action  on 
defendant's  official  bond  for  four  penalties,  in  $100  each, 
for  failing  to  serve  process.  The  summons  was  issued  in 
the  name  of  the  plaintiff  '•Dennis  Burrell,"  and  the  amended 
complaint  declared  in  the  name  of  the  "State  on  relation  of 
Dennis  Burrell,"  the  plaintiff'. 

The  defendant  moved  to  dismiss  the  action  and  demurred 
because  of  the  discrepancy  in  the  summons  and  amended 
complaint  and  for  want  of  jurisdiction  in  the  Superior 
Court. 

A  motion  to  dismiss  for  want  of  jurisdiction  or  becaus^e 
the  complaint  does  not  state  a  cause  of  action  is  not  such  a 
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demurrer  ore  tenvs  as  will  permit  an  appeal  from  its  refusal. 
Joyner  v.  Roberts^  112  N.  C,  111. 

The  demurrer  not  only  raises  issues  upon  matters  alleged 
in  the  complaint,  but  sets  forth  other  matters  which  can 
only  be  presented  by  answer,  and  therefore  cannot  now  be 
considered.  The  discrepancy  in  the  summons  and  the 
amended  complaint  is  not  a  material  matter,  and  has  been 
permitted.  Jackson  v.  Maultshy^  78  N.  C,  174;  Warren- 
ton  V.  Arringtonj  101  N.  C,  109.  The  person  suing  for  a 
penalty  is  the  proper  party  plaintiff,  and  not  the  State, 
unless  so  expressed  in  the  statute.  Middleton  v.  Railroad^ 
95  N.  C,  67 ;  Sutton  v.  Phillips^  at  this  term.  A  party 
suing  for  penalties  against  the  same  defendant  may  unite 
several  such  causes  of  action  in  the  same  complaint,  and  if 
they  exceed  $200  the  Superior  Court  will  have  jurisdic- 
tion. Maggett  v.  Roberts^  108  N.  C,  174.  Oar  conclu- 
sion is  that  his  Honor,  in  sustaining  the  demurrer,  com- 
mitted error. 

Reversed. 


JOSIAH  TURNER  v.  GUSTAV  ROSENTHAL. 

Res  Judicata — Estoppel — Different  Cause  of  Action. 

Where,  in  an  action  by  T.  against  Mrs.  H.  to  recover  certain  bonds 
alleged  to  have  been  fraudulently  transferred  to  her  by  a 
judgment  debtor  of  T.,  it  was  adjudged  that  the  judgment 
debtor  was  not  the  owner  of  the  bonds,  and  T.  afterwards 
brought  suit  against  a  Receiver  (who  had  been  previously 
appointed  to  collect  the  judgment  debt)  for  negligence  and 
failure  to  collect.  Held^  That,  the  Receiver  not  being  a 
party  to  the  suit  first  mentioned,  the  adjudication  in  that 
action  does  not  bar  the  action  by  T.  against  the  Receiver. 

Civil  action,  heard  before  Holce\  J,^  at  Fall  Term,  1S94, 
of  Orange  Superior  Court. 
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It  is  an  action  for  the  recovery  of  damages  against  the 
defendant  on  account  of  his  alleged  negligent  and  wilful 
failure  to  collect  as  receiver,  appointed  in  supplementary 
proceedings  commenced  by  G.  W.  Swepson  and  others 
against  the  plaintiff,  a  certain  judgment  which  came  into 
his  hand©  as  such  receiver  in  favor  of  the  plaintiff  and 
aga'nst  W.  W.  Holden.  The  plaintiff  alleges  in  his  com- 
plaint that  the  defendant  could  have  made  money  on  the 
judgment  if  he  had  used  due  diligence  in  the  matter,  and 
that  the  defendent  combined  and  conspired  with  Swepson 
and  Holden  to  prevent  him  from  recovering  any  thing  on 
the  judgment.  The  defendant  in  his  answer  admits  the 
receivership  and  denies  all  the  other  allegations  of  the 
complaint.  At  a  later  term  of  the  court,  the  defendant  by 
leave  filed  an  amendment  to  his  former  answer,  a  part  of 
which  is  as  follows : 

"1.  That  there  has  been  pending  and  was  tried  and  finally 
determined  at  February  Term,  1894,  of  the  Superior  Court 
of  Wake  County  in  said  State,  a  civil  action  wherein  Josiah 
Turner  was  plaintifi'  and  Mrs.  L.  V.  Holden,  and  C.  A. 
Sherwood,  administrator  of  W.  W.  Holden,  were  defend- 
ants, in  which  said  action  all  the  matters  of  fact,  and  issues 
as  well  of  law  as  of  fact,  involved  in  this  present  action, 
were  heard  and  determined,  and  more  especially  was  it 
determined  "that  there  was  a  gift  and  transfer  of  S5,000  of 
United  States  bonds  from  W.  W.  Holden  to  L.  V.  Holden 
on  October  27,  1869,  and  of  $25,000  of  United  States  bonds 
on  November  6,  1S69,  and  that  at  the  time  of  such  trans- 
fer W.  W.  Holden  did  retain  property  fully  sufficient  and 
available  to  satisfy  his  then  existing  creditors,  and  that 
there  are  no  claims  which  were  then  outstanding  which  are 
now  valid  and  existent  debts  against  said  estate,  and  that 
the  ij:ift  and  transfer  of  said  bonds  was  not  made  with  the 
actual  intent  to  liinder,  delay  and  defraud  the  then  credit- 
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ore  of  W.  W.  Holden,  and  that  the  gift  and  transfer  of 
such  bonds  was  not  made  with  design  and  intent  to  delay, 
hinder  and  defraud  the  plaintiff'  and  any  subsequent  credit- 
ors of  said  W.  W.  Holden ;  and  it  was  adjudged  that  the 
plaintiff*  take  nothing  by  his  action,  and  that  the  defend- 
ants go  without  day. 

"2.  That  in  said  action  the  plaintiff"  relied  upon  the  alle- 
gation that  there  had  been  a  fraudulent  gift  and  transfer 
of  the  United  States  bonds  in  1869,  and  that  the  same  were 
still  liable  to  satisfy  his  judgment  for  $8,000  obtained 
against  W.  W.  Holden  in  Chatham  County  and  renewed 
in  Wake  County,  and  which  he  insists  upon  in  this  action 
and  seeks  to  hold  the  defendant  Rosenthal,  as  receiver, 
responsible,  because  he  did  not  collect  the  said  judgment 
of  $8,000  out  of  the  proceeds  of  the  United  States  bonds 
to  the  amount  of  $30,000  alleged  to  have  been  fradulently 
transferred  in  1869  by  W.  W.  Holden  to  L.  V.  Holden, 
the  same  being  in  fact  the  very  matter  he  relies  upon  to  sup- 
port his  present  action,  and  all  these  matters  in  relation  to 
the  gift  and  transfer  of  said  bonds  were  passed  upon  and 
determined." 

The  defendant  also  set  up  a  duly  certified  copy  of  the 
record  of  the  case  tried  in  Wake  County,  in  his  amended 
answer,  and  submitted  "that  the  present  plaintiff*  ought 
not  to  be  admitted  or  received  to  urge  his  present  action 
against  the  defendant,  for  the  reason  hereinbefore  set  forth, 
and  the  defendant  verifies  this  his  amended  answer,  and 
prays  judgment  whether  the  plaintiff*  ought  to  be  admitted 
or  denied,  against  the  said  record  now  plead  in  this  action 
by  leave,  of  the  Court,  to  urge  his  said  action  against 
the  defendant,  and  more  especially  that  the  defendant 
as  receiver  ought  to  have  collected  the  $8,000  out  of 
the  United  States  bonds,  or  their  proceeds  found  by  the 
juTv  to  have  been  lawfullv  transferred  in  1860  by  W.  W. 
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Holdeii  to  L.  V.  Holden,  which  is  the  negligence  com- 
plained of;  and  this  defendant  demands  judgment  that  he 
go  without  day  and  recover  his  costs." 

The  plaintiff  demurred  to  the  defendant's  amended 
answer  upon  which  the  Court  rendered  the  following  judg- 
ment :  "  Upon  consideration  it  is  adjudged  that  the 
demurrer  be  sustained  in  so  far  as  to  decide  that  the  matter 
set  up  in  the  amended  answer  does  not  constitute  an  estopn 
pel  or  bar  upon  the  plaintiff  to  further  prosecute  this  action, 
but  that  the  amended  answer  shall  constitute  and  be  con- 
sidered a  part  of  the  pleadings  in  the  cause.  Defendant 
takes  an  appeal  from  the  judgment  sustaining  the  demur- 
rer. Plaintiff  then  moved  for  judgment  by  default  of 
inquiry  on  the  pleadings,  which  was  denied  and  plaintiff 
excepted. 

Messrs.  C.  D.  Turner  and  Frank  Nash^  for  plaintiff. 
Mr.  J.  W.  Oraham^  for  defendant. 

Montgomery,  J. :  We  find  no  error  in  the  ruling  of  His 
Honor.  The  defendant  in  this  action  was  not  a  party  to 
the  suit  in  Wake  County  between  the  plaintiff  and  Mrs. 
Holden  and  Sherwood,  the  administrator  of  Holden. 
And  also,  while  it  appears  from  the  complaint  and  answer 
that  the  plaintiff  in  this  action  still  alleges  as  a  matter  of 
liability  against  the  defendant,  his  negligent  and  wilful 
failure  to  subject  the  United  States  bonds  mentioned  in  the 
suit  in  Wake  County  to  the  satisfaction  of  the  plaintiff's 
judgment  against  Holden,  yet  he  does  not  confine  himself 
to  that  allegation.  When  his  complaint  is  examined  from 
the  most  liberal  view  under  the  Code  practice,  it  will 
appear  most  probably  that  he  alleges  in  substance  that  there 
was  other  property  of  the  judgment  debtor,  besides  the 
bonds,  that  could  have  been  reached  bv  the  defendant 
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receiver.  Temple  v.  Williams,  91  N.  C,  82 ;  Williams  v. 
douse,  liidy  322.  It  was  in  this  light,  no  doubt,  that  His 
Honor  viewed  the  pleadings  and  refused  to  allow  the  plea 
of  estoppel  set  up  by  the  defendant  in  his  amended  answer; 
for  if  it  be  admitted  that  the  only  material  matter  involved 
in  the  action  in  Wake  Superior  Court,  and  in  the  present 
one, 'was  as  to  the  title  of  the  United  States  bonds  men- 
tioned in  the  amended  answer,  and  whether  or  not  the 
defendant  should  have  subjected  them  to  the  satisfaction  of 
the  plaintiff's  judgment,  why  then  the  plaintiff  is  estopped 
because  in  an  action  wherein  he  was  a  party  the  title  to  the 
bonds  was  held  to  have  been  in  Mrs.  Holden  and  not  in 
her  deceased  husband,  the  judgment  debtor.  McElwee  v. 
Blackwell,  101  N.  C,  last  paragraph  on  page  192.  In  this 
last  mentioned  case,  the  Court  suggest  the  best  way  to  make 
the  defence  of  another  judgment,  for  the  same  cause  of 
action,  available.  There  is  no  merit  in  the  plaintiff's 
exception. 

The  judgment  below  is  aflSrmed. 

Affirmed. 


BOARD    OF    COMMISSIONERS    OF    DURHAM    COUNTY    v. 
BLACKWELL  DURHAM  TOBACCO  COMPANY. 

Taxation — Capital  Stock — Shares  of  Stock — Douhle  Taxa- 
tion. 

1-  It  is  within  the  legislative  power  of  taxation,  in  respect  to  cor- 
porations, to  levy  any  two  or  more  of  the  following  taxes 
BimaltaneouBly  (1)  on  the  franchise  (including  corporate  div- 
idends); (2)  on  the  Capital  Stock ;  (3)  on  the  tangible  prop- 
erty of  the  corporation,  and  (4)  on  the  shares  of  the  Capital 
stock  in  the  hands  of  the  stockholders.  The  tax  on  the  two 
subjects  last  named  is  imperative. 
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2.  **Capita]  Stock^^  is  a  distinct  subject  of  taxation  from  ^^shares  of 

capital  stock, '^  the  former  representing  the  entire  property, 
business,  good-will,  etc.,  of  the  corporation  and  belongs  to  it, 
while  the  latter  belong  to  the  individual  stockholders  and 
are  taxable  ad  valorem  like  other  property. 

3.  The  imposition  upon  a  corporation  of  a  tax  on   its  '^capit&I 

stock^^  in  addition  to  a  requirement  that  it  shall  list  for  taxa- 
tion and  pay  the  taxes  assessed  on  the  shares  of  its  stock- 
holders, does  not  make  *  ^double  taxation.  ^^ 

4.  It  is  competent  for  the  Legislature  to  tax  the  whole  of  the  capi- 

tal stock  of  a  corporation,  although  to  the  extent  of  the  value 
of  its  real  and  personal  property  (which  must  be  taxed)  it  is 
double  taxation,  but  under  Sec.  39  of  Ch.  296,  Acts  of  1893, 
providing  for  the  taxation  of  the  capital  stock  of  corpora- 
tions, such  double  taxation  is  avoided  by  taxing  only  the 
value  of  the  capital  stock  in  excess  of  the  value  of  its  real 
and  personal  property  listed  for  taxation  in  this  State. 

5.  Where  the  value  of  the  capital  stock  of  a  corporation  was  agreed 

to  be  equal  to  the  aggregate  value  of  its  real  and  personal 
property  in  this  and  another  State,  the  proper  method  of 
determining  the  ^^capital  stock^^  required  to  be  listed  under 
Sec.  89,  Ch.  296,  Acts  of  1898,  is  to  deduct  from  such  agreed 
value  the  value  of  the  real  and  personal  property  listed  for 
taxation  in  this  State  only,  and  not  the  value  of  that  loca- 
ted in  the  foreign  States. 

Controversy,  without  action,  heard  before  Hoke^  «/.,  at 
October  Term,  ISJM,  of  Durham  Superior  Court.  The 
case  agreed  was  as  follows : 

"Blackwell's  Durham  Tobacco  Company"  is  a  corpora- 
tion, created,  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  North  Carolina,  having  its 
location  and  principal  place  of  business  in  the  county  of 
Durham,  in  the  State  of  North  Carolina.  It  has  listed  for 
taxation  in  said  coiintv  of  Durham  for  the  year  1894  real 
and  personal  property  belonging  to  the  Company  of  the 
aggregate  assessment  valuation  of  ($509,334.00)  Five  Huu- 
dred  and  Nine  Thousand,  Three  Hundred  and  Thirtv-Four 
Dollars. 
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It  has  a  branch  office  and  place  of  business  in  the  city  of 
Philadelphia,  in  the  State  of  Pennsylvania,  and  it  lists  for 
taxation  in  the  city  of  Philadelphia,  in  the  State  of  Penn- 
sylvania, personal  property  belonging  to  the  Company  there 
and  which  is  used  in  its  business  in  said  city  of  Philadel- 
phia, of  the  aggregate  assessed  valuation  of  ($300,000.00) 
Three  Hundred  Thousand  Dollars. 

The  aggregate  capital  stock  of  this  Company  is  ($4,000,- 
UOO.OO)  Four  Million  Dollars,  divided  into  (160,000)  One 
Hundred  and  Sixty  Thousand  Shares  of  the  par  value  of 
($25.00)  Twenty-Five  Dollars  each. 

The  stock  of  this  Company  has  no  market  value  and  its 
actual  value  is  equal  to  the  value  of  its  aggregate  real  and 
personal  property. 

This  Company  claims  that  its  capital  stock  of  ($4,000, 
000)  Four  Million  Dollars,  having  the  actual  value  of 
($S09,334.00)  Eight  Hundred  and  Nine  Thousand  Three 
Hundred  and  Thirty-Four  Dollars  and  its  assessed  valu- 
ation of  its  real  and  personal  property  in  Durham  County, 
2sorth  Carolina,  and  in  said  city  of  Philadelphia,  in  the 
State  of.  Pennsylvania,  being  as  aforesaid  ($809,334)  Eight 
Hundred  and  Nine  Thousand,  Three  Hundred  and  Thii*ty- 
Four  Dollars,  the  assessed  valuation  of  all  its  real  and  per- 
sonal property  (both  in  Durham  County,  N.  C,  and  in 
Philadelphia,  Penu.)  should  be  deducted  from  the  actual 
value  of  its  aggregate  shares  of  Capital  Stock  and  nothing 
ought  to  be  assessed  against  its  Capital  Stock  for  taxation 
under  Sec.  39,  Chapter  296,  Laws  of  1893..  On  the  con- 
trary it  is  contended  by  the  Board  of  County  Commis- 
sioners of  Durham  County,  N.  C,  plaintiff,  that  the 
defendant  is  only  entitled  under  Sec.  39,  Ch.  296,  Laws  of 
1893,  to  deduct  from  the  actual  value  of  its  Capital  Stock 
the  aforesaid  amount  of  (8509,334.00)  Five  Hundred  and 
Nine  Thousand,   Three  Hundred  and  Thirty-Four  Dollars, 
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and  the  remainder,  to-wit,  ($300,000)  Three  Hundred 
Thousand  Dollars,  should  be  listed  by  the  defendant  for 
taxation  as  Capital  Stock  under  Sec.  39,  Chapter  296,  Laws 
of  1893. 

The  following  judgment  was  rendered  : 

"  This  cause  coming  on  to  be  decided  on  case  agreed  and 
the  Court  being  of  the  opinion  that,  under  the  Revenue 
Act,  1893,  the  Capital  Stock  of  defendant  Corporation, 
was  not  made  or  intended  to  be  an  item  of  taxation  unless 
same  exceeded  in  value  the  corporate  property  assessed  for 
taxation  and  on  which  taxes  are  paid.  It  is  thereupon  con- 
sidered and  adjudged  by  the  Court,  that  on  the  facts  stated 
in  case  agreed,  the  Defendant  Company  is  not  required  to 
list  or  pay  taxes  on  any  amount  as  Capital  stock  and  that 
they  go  without  day  and  plaintiffs  and  sureties  pay  the  cost 
to  be  taxed  by  the  Clerk." 

Mr.  J,  S'  Manning^  for  plaintiff  (appellant). 
Messrs.  W,  A.  Guthrie  and  Fuller^  Winston  cfe  Fuller^ 
for  defendant. 

Clark,  J. :  The  Act  of  1893,  Ch.  296,  section  59,  pro- 
vides that  all  corporations  therein  named  "  in  addition  to 
the  other  property  required  by  this  Act  to  be  listed  "  shall 
pay  a  tax  on  its  capital  stock.  As  the  mode  of  ascertain- 
ing the  amount  which  shall  be  taxed  i^s  capital  stock,  sub- 
sections 3,  4  and  5,  provide  that  the  market  value,  or  if  no 
market  value,  the  actual  value  of  the  aggregate  shares  of 
the  company  shall  be  taken  as  a  basis,  and  from  that  sum 
the  amount  of  the  assessed  value  of  its  real  and  personal 
property,  listed  for  taxation,  shall  be  deducted  and  the 
difference  if  any  shall  be  taxed  as  capital  stock.  It  is 
stated  in  the  "  case  agreed  "  that  the  actual  value  of  the 
aggregate  shares  of  stock  of  the  defendant  corporation  is 
J?801>,334,  and  that  the  assessed  value  of  its  real  and  per- 
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so'nal  property  is  $509,334.  Upon  the  plain  explicit  pro- 
vision of  the  statute  the  defendant  is  liable  to  tax  upon  the 
difference — $300,000 — as  the  taxable  part  of  its  capital 
stock.  It  is  true  the  case  agreed  sets  out  that  the  defend- 
ant has  $300,000  of  personal  and  real  property  which  is 
not  listed  for  taxation  in  this  State  because  located  in 
Pennsylvania.  But  that  has  nothing  to  do  with  the  taxa- 
tion of  the  capita]  stock,  the  whole  of  which  without  any 
deduction  the  legislature  might  in  its  discretion  have  taxed 
here  in  addition  to  the  tax  upon  the  real  and  personal 
property.  It  is  a  legislative  concession  to  deduct  from  the 
capital  stock  the  amount  of  real  and  personal  property 
which  pays  tax.  It  also  appears  that  the  total  capital 
stock  is  $4,000,000.  If,  as  the  defendant  contends,  tax  is  to 
be  paid  on  only  $500,000,  this  would  be  to  pay  tax  on  barely 
one-eighth  of  the  sum  at  which  the  property  is  capitalized. 
It  would  seem  from  the  case  that  this  capital  stock  is  by 
agreement  of  counsel  valued  at  $809,334,  which  is  about 
one-fifth  of  the  nominal  capital,  and  is  the  exact  value  of 
the  real  and  personal  property,  because  the  stdck  *'  has  no 
market  value."  If  so,  it  is  a  misconception  of  the  statute 
applicable  to  the  valuation  of  the  capital  stock  under  this  act, 
and  is  important  enough  not  to  pass  unnoticed.  Shares  may 
have  no  market  value  because  too  valuable  to  put  on  the 
market,  or  because  the  owners  do  not  wish  to  part  with  it, 
or  for  many  other  reasons.  While  the  value  of  the  capital 
stock  cannot  be  less  than  the  value  of  the  aggregate  of  the 
real  and  personal  property  held  by  the  corporation  unless 
the  latter  is  in  debt,  the  good  will  of  the  business  or  trade- 
mark and  the  rate  of  dividend  will  ordinarily  make  the 
capital,  stock  more  valuable  than  the  mere  aggregate  of  the 
real  and  personal  property  owned  by  the  company.  In  any 
corporation  reasonably  prosperous,  the  capital  stock  is 
worth  much  more  than  the  bare  real  and  personal  property 
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which  18  the  value  of  the  dead  body,  so  to  speak,  of  the 
corporation,  should  it  cease  to  live  and  move.  As  to  cor- 
porations, by  all  the  authorities,  it  is  in  the  power  of  the 
legislature  to  lay  the  following  taxes,  two  or  more  of  them 
in  its  discretion  at  the  same  time  :  1.  To  tax  the  franchise 
(including  in  this  the  power  to  tax  also  the  corporate  divi- 
dends). 2.  The  capital  stock.  3.  The  real  and  personal 
property  of  the  corporation.  This  tax  is  imperative  and 
not  discretionary  under  the  ad  valorem  feature  of  the  con- 
stitution. 4.  The  shares  of  stock  in  the  hands  of  the 
stockholder.  This  is  also  imperative  and  not  discre- 
tionary. 

The  power  to  levy  these  distinct  taxes  simultaneously  is 
laid  down  in  1  Cook  on  Stock  and  Stockholders,  Sec.  561,  and 
cases  there  cited  ;  2  Redfield  on  Railways,  3rd.  Ed.,  p.  453, 
cited  and  approved  by  this  Court  (Smith,  C.  J.)  in  JBelo  v. 
Commissioners^  82  N.  C,  415  ;  Worth  v.  Railroad^  (Ashe, 
J.)  89  N.  C,  301,  305.  1  Desty  Tax.,  348,  2  Thomp.  Corp., 
2810.  Jones  v.  Davis^  35  Ohio  St.,  474,476,  People  v. 
Coleman,  126  N.  Y.,  433,  437.  StaU  v,  Petway, 
55  N.  C,  396,  406.  "  Especially  is  it  important  to  dis- 
tinguish a  tax  on  shares  of  stock  from  tax  on  the 
capital  stock,"  says  1  Cook,  svpra,  section  563  citing 
Pointer  V.  Rockford,  95  111.,  561,  and  numerous  cases 
in  Note  2  to  that  section.  In  Belo  v.  CommAssioners^ 
supra,  on  page  418,  the  sanle  distinction  is  clearly  laid 
down  and  additional  authorities  given  by  Smith,  C.  J. 

Originally  the  tax  upon  the  shares  of  stock  was  collec- 
ted of  the  individual  shareholders  at  their  several  places 
of  residence.  Bute  v.  Cmnmissi oners,  79  N.  C,  267.  But 
under  that  method,  many  shares  failed  to  be  listed  for  tax- 
ation. Besides  the  shares  of  non-resident  owners,  except 
those  of  National  Banks,  escaped  taxation  in  this  State 
under  the  ruling  in  Pailroad  v.  Commissioners,  91  N.  C, 
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454.  To  remedy  this,  the  provision  was  passed  which  is 
section  14  of ,  Ch.  296,  Acts  1893,  and  which  requires  the 
h'st  of  shares  to  be  given  in  by  the  proper  officer  of  the 
corporation  which  shall  pay  the  same  in  behalf  of  the  share 
holders.  This  does  not  aifect  the  liability  of  the  shares  to 
tax  as  the  property  of  the  shareholders,  but  is  simply  for 
the  convenience  of  the  State  in  collecting  the  tax.  The 
effect  is  merely  to  change  the  situs  of  the  shares  for  taxa- 
tion from  the  residence  of  the  owner  to  the  locality  where 
the  chief  office  of  the  corporation  is  situated,  as  was  held 
in  Wilet/  v.  CorriTnissianers^  111  N.  C,  397.  It  simply 
extends  to  the  collection  of  taxes  due  by  shareholders  in 
other  corporations  the  mode  of  collection  already  in  force 
as  to  shareholders  in  National  Banks.  IT.  S.  Rev.  St.,  Sec. 
5219. 

From  this  summary  it  will  be  seen  that  the  State  is 
within  its  taxing  power  in  the  provisions  of  Chapter  296 
of  the  Acts  of  1893.  It  levies,  1.  A  tax  upon  the  real  and 
personal  property  of  corporations.  2.  Upon  the  shares 
which  are  the  personal  property  of  the  shareholders  but 
requires  them  to  be  listed  and  collected  through  the 
agency  of  the  corporation.  3.  It  levies  no  tax  upon  fran- 
chises and  dividends.  4.  It  does  not  tax  the  entire  capital 
stock,  but  only  the  excess  of  its  total  value  above  the  value 
of  the  real  and  personal  property  which  the  corporation 
lists  for  taxation. 

The  capital  stock  belongs  to  the  corporation.  The  shares 
or  certificates  of  stock  are  eutirelv  a  different  matter. 
They  belong  to  the  shareholders  individually,  and  under  the 
Constitution  must  be  taxed  ad  valorem  like  other  "property 
belonging  to  the  holder,  independently  of  the  taxation  upon 
the  corporation,  its  franchises,  &c."  Smith,  C.  J.,  in  Belo 
V.  Commissioners  J  82  N.  C,  on  page  419,  citing  Cooley 
Const.  Lim.,  169,  and  Field  on  Corporations,  521,  &c.     He 
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further  says  that  the  relation  of  stockholders  to  the  corpora- 
tion "is  very  analogous  to  that  of  a  creditor  towards  his 
debtor.  The  latter  must  bear  the  taxation  imposed  upon 
its  property,  and  this  may  diminish  its  distributable  profits 
but  the  stockholder  cannot,  any  more  than  the  creditor, 
claim  exemption  on  this  account  for  his  stock  as  distinct 
and  separate  property  in  his  own  hands."     82  N.  C,  420. 

To  tax  only  the  real  and  personal  property  of  the  corpo- 
ration would  leave,  as  we  have  said,  untaxed  that  large 
part  of  its  capital  stock  which  represents  its  good  will,  its 
trade-mark,  the  profitableness  of  its  business,  all  of  which 
are  property,  as  much  protected  by  the  laws  and  as  capable 
of  being  turned  into  money  as  the  real  and  persoiial  prop- 
erty which  the  corporation  owns.  To  tax  the  whole  of  the 
capital  stock,  in  addition  to  the  tax  upon  the  real  and  per- 
sonal property,  would  be,  to  the  extent  of  the  tax  on  the 
latter,  double  taxation,  of  the  same  kind  as  the  tax  on 
mortgaged  property  and  a  tax  at  the  same  time  on  the 
mortgagor's  notes  in  the  hands  of  the  mortgagee,  but  there 
is  nothing  in  either  case  to  restrict  the  legislative  power  to 
so  decree.  Here,  however,  there  is  no  double  tax,  but 
simply  a  tax  on  so  much  of  the  real  and  personal  property 
of  the  corporation  as  is  located  in  this  State  and  a  tax  on 
the  value  of  its  capital  stock  in  excess  of  the  amount  of 
realty  and  personalty  which  is  listed  for  taxation  here. 
The  tax  on  the  shares  is  a  separate  matter,  and  is  a  tax  on 
the  shareholders  on  their  property  whether  they  reside  in 
or  out  of  the  State  collected  through  the  medium  of  a  quasi 
statutory  garnishment  on  the  corporation.  "It  has  long 
been  the  common,  if  not  the  only  mode  in  many  States, 
and  indeed  is  the  only  mode  to  collect  taxes  on  the  shares 
of  non-resident  shareholders."  Banks'  Commonwealth,  9 
Wall,  353,361,  approved  in  Delaware  R.  R.  Tax,  18  Wall, 
206,  230 ;  2  Thomp.  Corp.,  2849. 


N.  C]  FEBRUARY  TERM,  1895.  .449 


Forbes  v.  McGuire. 


We  conclude  therefore  that  the  defendant  upon  the  case 
agreed  is  liable  to  tax  on  the  $300,000,  which  is  the  agreed 
value  of  its  total  capital  stock  in  excess  of  the  real  and 
personal  property  which  is  listed  for  taxation ;  and  this, 
irrespective  of  the  fact  that  the  defendant  lists  for  them 
the  shares  of  the  individual  shareholders  under  the  pro- 
visions of  section  14  of  said  chapter  296  of  the  Act  of 
1893.  Reversed. 


W.  S.  FORBES  V.  R.  H.  McGUIRE. 
Justice  of  the  Peace — Jurisdiction — Appeal — Practice, 

1.  After  a  Justice  of  the  Peace  has  transmitted  an  appeal  from 

bis  judgment  and  all  the  papers  to  the  Superior  Court,  he 
has  no  power  to  grant  a  motion  to  set  aside  his  judgment 
for  want  of  jurisdiction. 

2.  Leave  to  plead  at  the  trial  term  of  the  Superior  Court  on  an 

appeal  from  a  Justice  of  the  Peace  is  discretionary  with  the 
trial  Judge. 

3.  Where,  in  an  appeal  from  a  Justice^s  judgment,  the  defendant's 

motion  to  quash  the  proceedings  was  denied  and  the  trial 
Judge  adjudged  that  *^the  matter  could  be  better  deter- 
mined upon  the  trial  de  novo  upon  the  original  appeal, 
when  the  evidence  and  facts  should  be  before  the  Court " ; 
Held,  that  such  adjudication  was  simply  a  continuance  of 
the  whole  matter  to  the  next  Term  of  the  Superior  Court 
and  did  not  give  defendant,  who  had  not  before  pleaded,  the 
right  to  plead  to  tlfe  jurisdiction. 

4.  On  the  hearing  of  defendant's  appeal  from  a  Justice's  judg- 

ment, the  defendant  not  having  entered  any  defence  or 
made  any  plea  in  the  Justice's  Court,  and  no  error  appearing 
on  the  record,  it  was  not  error  to  deny  defendant's  motion 
to  dismiss  or  to  allow  him  to  plead  the  want  of  jurisdiction 
of  the  Justice. 

Civil  action,  heard  before  Shufard^ «/.,  at  January  Term, 
1894,  of  Gbanvillb  Superior  Court,  on  defendant's  appeal 
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from  a  judgment  of  a  Justice  of  the  Peace  which  was 
affirmed  and  defendant  appealed.  The  facte  appear  in  the 
opinion  of  Chief  Justice  Faibcloth. 

Messrs.  Fuller^  Wi?iston  c&  Fuller ^  for  plaintiff. 

Messrs.  J.  W.  Graham  and  J.  B.  Batchelor^  for  defend- 
ant (appellant). 

Faibcloth;  C.  J.:  The  plaintiff  instituted  this  action 
before  a  Justice  of  the  Peace  for  $195.33,  due  by  account, 
and  at  the  trial  in  December,  1892,  the  defendant  was 
present  and  admitted  the  debt.  Judgment  was  entered 
and  defendant  appealed,  and  on  December  10,  1892,  the 
Justice  transmitted  the  appeal  and  all  the  papers  to  the 
Superior  Court.  Afterwards,  on  April  25,  1893,  upon 
notice,  defendant  moved  before  the  Justice  to  set  aside  his 
judgment  on  the  ground  that  he  had  no  jurisdiction  of  the 
subject  matter,  which  was  refused  on  the  ground  that  he 
had  no  power  to  do  so  pending  the  appeal  in  the  Superior 
Court,  and  the  defendant  prayed  an  appeal.  At  July 
Term,  1893,  a  motion  to  dismiss  and  quash  the  proceedings 
was  denied,  and  His  Honor  adjudged  that  "The  matter 
could  be  better  determined  upon  the  trial  de  novo  upon  the 
original  appeal  when  the  evidence  and  facts  should  be 
before  the  Court."  At  January  Term,  1894,  the  cause 
came  on  regularly  to  be  heard  upon  defendant's  appeal, 
when  defendant  moved  to  dismiss  for  want  of  jurisdiction 
in  the  Justice  of  the  Peace,  and  for  leave  to  plead  defences 
to  the  jurisdiction,  which  motions  were  refused,  and  plain t- 
ifi*'s  motion  for  judgment  was  allowed  and  the  defendant 
appealed. 

Leave  to  plead  at  the  trial  Term  was  discretionary  with 
His  Honor  and  his  decision  is  not  reviewable  here.  Clark's 
Code  228.     It  was  c(mceded  here   that  the  defendant  had 
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no  defence,  unless  the  order  of  Brown^  «/.,  at  July  Term, 
1893,  gave  him  the  right  to  plead  to  the  jurisdiction.  We 
construe  that  order  to  be  simply  a  continuance  of  the 
whole  matter  to  the  next  regular  term  of  the  Superior 
Court.  It  was  no  adjudication  upon  the  rights  of  either 
party.  In  April,  1893,  it  was  not  in  the  power  of  the 
Justice  to  make  any  order  in  the  matter  for  the  reason 
that  the  action  was  then  pending  in  the  Superior  Court. 
It  is  true  that  his  docket  contained  the  record  of  what  he 
had  previously  done,  but  he  could  do  no  more,  except  to 
further  certify  at  the  instance  of  the  appellant  or  in  obedi- 
ence to  an  order  of  the  Court  in  order  to  perfect  or  make 
the  record  above  speak  the  truth.  He  could  not  make  a 
new  record. 

Then,  as  no  plea  was  entered  anywhere,  and  as  we  do  not 
discover  in  the  record  any  want  of  jurisdiction,  we  see  no 
error  below. 

Judgment  Affirmed. 


MARY  A.  GLENN  et  al  v.  C.  S.  WINSTEAD. 

Action  to  Recover  Land — Internal  Revenue — Illicit  Dis- 
tilling— Forfeiture — Mortgagee, 

1.  A  sale  of  the  premises  on  which  a  distillery  is  located  under  a 

decree  of  the  Circuit  Court  of  the  United  States,  in  a  pro- 
ceeding in  rem  for  a  forfeiture  incurred  under  the  provi- 
sions of  Section  8281,  TT.  S.  Rev.  St.,  does  not  pass  the  title 
of  a  mortgagee  without  whose  knowledge  or  connivance  the 
illicit  distillery  was  maintained. 

2.  The  law  does  not  impute  to  a  mortgagee,  without  any  proof 

whatever,  a  guilty  participation  in  the  fraud  of  a  mortgagor 
and  declare  his  interest  in  the  mortgaged  premises,  upon 
which  an  illicit  distillery  has  been  maintained,  forfeited 
because  the  Collector  of  Internal  Revenue  may  have  failed  , 
to  secure  his  assent,  as  a  holder  of  a  lien,  to  the  use  of  the 
premises  for  the  purposes  of  a  distillery  as  the  Collector  is 
required  by  law  to  do. 
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3.  The  mere  ereotion  of  a  house  on  land  and  its  use  as  a  distillery 
is  not,  as  a  matter  of  law,  notice  to  a  mortgagee  that  a  dis- 
tillery is  being  maintained  thereon  so  as  to  render  his  inter- 
est liable  to  a  forfeiture  for  violation,  by  the  distiller,  of  the 
revenue  laws. 

This  was  a  civil  action  to  recover  possession  of  a  tract 
of  land,  tried  before  Moke,  e/.,  and  a  jury,  at  November  Term, 
1894,  of  the  Superior  Court  of  Person  County.  The  ordi- 
nary issues  in  ejectment  were  submitted  except  damages 
for  use  and  occupation  were  not  passed  upon  in  the  action. 
Plaintiff  claimed  title  and  showed  forth  in  evidence  a  deed 
to/emme  plaintiff  from  Green  B.  Raum,  Commissioner  of 
Internal  Revenue,  conveying  the  land  in  controversy,  dated 
April  11th,  1883,  duly  registered.  Also  an  order  of  the 
Treasury  Department,  certified  from  proper  office  for  said 
Commissioner  to  make  said  deed.  Plaintiff  also  showed  in 
evidence  a  proceeding  and  decree  of  forfeiture,  properly 
certified  from  the  United  States  Court,  October  Term,  1881, 
condemning  the  land  in  controversy  as  forfeited  to  the 
United  States.     The  proceeding  was  entitled  as  follows : 

"  United  States  vs.  One  lot  of  land  (describing  it)  and 
distillery  and  fixtures  (describing  them)  the  property  of  W. 
H.  Winstead." 

To  estop  defendant,  and  to  show  property  was  forfeited 
by  the  decree,  plaintiff  then  showed  a  deed  from  one  Sat- 
terfield  and  wife  to  Bettie  Winstead,  wife  of  W.  H.  Win- 
stead,  the  distiller  and  the  defendant  in  the  above  decree, 
covering  land  in  controversy,  including  same  in  a  larger 
tract  dated  Sept.  12th,  1878  ;  mortgage  of  W.  H.  Winstead, 
the  distiller,  and  wife,  to  J.  M-.  Winstead,  conveying  the 
larger  tract,  which  includes  the  land  in  controversy,  which 
was  the  still  house  lot,  dated  May  26th,  1879.  This  mort- 
«gage  described  the  larger  tract  and  said  it  contained  a  mill 
and  other  buildings  and  to  secure  the  sum  of  two  thousand 
dolhirs. 
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Deed  from  J.  M.  Winstead  to  defendant,  conveying  land 
after  sale  under  said  mortgage  dated  June  20th,  1882.  It  was 
admitted  that  defendant  had  been  in  possession  of  the 
property  under  this  deed  from  the  date  until  the  present 
time. 

There  was  evidence  by  plaintiff  tending  to  show  that  the 
still  house  building  was  commenced  on  the  still  house  lot 
in  the  Fall  of  1878  and  the  Spring  of  1879. 

There  was  evidence  of  defendant  tending  to  show  that 
the  still  house  was  completed  in  the  Summer  of  1879,  and 
distilling  operations  did  not  commence  till  late  in  the 
Summer  of  1879. 

The  petition  and  proceedings  of  forfeiture  alleged  the 
distilling  operations  commenced  not  before  1880. 

There  was  no  evidence  offered  as  to  whether  J.  M.  Win- 
stead,  mortgagee,  had  been  served  with  personal  notice  of 
proceedings  of  forfeiture,  except  what  was  contained  on 
face  of  decree  and  proceedings.  And  there  was  no  evi- 
dence offered  as  to  said  mortgagee's  having  any  notice  of 
the  distillery  being  upon  the  land  except  what  might  be 
inferred  from  the  existence  of  the  still  house,  the  language 
on  the  face  of  the  papers  and  the  date  of  the  papers,  and 
the  residence  of  J.  M.  Winstead,  the  mortgagee,  in  Guil- 
ford county. 

Plaintiff  contended  that  the  proceedings  and  decree  of 
forfeiture  was  a  proceeding  in  rem^  and  conveyed  to  them 
the  title  to  the  property  freed  from  all  claims,  and  if  the 
mortgagee  had  been  injured  he  must  seek  his  remedy  in  the 
United  States  Court  and  in  the  proceedings  of  forfeiture. 

Defendant  contended  that  the  proceedings  of  forfeiture 
were  void  in  that  it  did  not  appear  that  any  notice  thereof 
had  ever  been  served  on  the  defendant  or  mortgagee  under 
whom  he  claimed.  The  Court  explained  the  nature  of  the 
controversy  and  charged  the  jury  : 
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"  That  the  proceedings  and  decree  of  forfeiture  passed  to 
the  Government  the  title  of  the  distiller  and  of  all  persons, 
owners  or  mortgagees  who  had  knowingly  permitted  a  dis- 
tillery to  be  operated  when  they  had  the  right  to  control 
the  matter.  The  decree  would  place  in  the  Government 
the  right  and  interest  of  the  distiller  and  of  the  owner  and 
mortgagee,  provided  they  knew  or  had  reason  to  believe  at 
the  time  they  took  the  mortgage  there  was  a  government 
distillery  being  operated  thereon,  or  in  contemplation,  by 
the  parties,  or  if  a  distillery  was  afterwards  put  there  and 
operated  with  their  consent,  permission  or  connivance. 
That  as  to  all  such  persons  the  law  affected  them  with  notice 
of  irregularities  by  the  distiller,  and  these  were  further 
called  on  to  take  notice  of  the  conduct  of  said  dealings  of 
the  Government  towards  the  distiller,  and  as  to  such  per- 
sons a  general  notice  given  in  forfeiture  proceedings  would 
bind  them,  and  their  rights  and  interest  would  pass  by  the 
decree,  and  the  deed  of  the  Commissioner  w^ould  convey 
such  title  to  the  plaintiffs,  and  if  such  were  the  facts — if 


defendants  took  the  mortgage  under  such  circumstances,  or 
distillery  was  operated  with  their  knowledge,  consent  or 
permission,  then  title  passed  to  the  Government,  by  the 
decree,  and  they  should  answer  the  Isf  issue  'yes,'  and  the 
2nd  *yes.' 

"But  if  the  mortgage  antedated  the  distillery  operations, 
and  was  taken  without  either  notice  or  knowledge  that  a 
distillery  was  contemplated  and  was  not  put  up  and  oper- 
ated by  the  consent  and  permission  or  connivance  of  the 
mortgagee,  such  persons  were  not  required  to  observe  or 
take  notice  of  the  acts  and  dealings  of  the  Government 
towards  the  distiller.  Their  right  was  superior  to  the  decree 
of  forfeiture  and  could  not  be  passed  without  personal 
notice,  and  if  the  mortgage  was  taken  and  held  under  such 
circumstances    and    duly    foreclosed,    passing    interest    of 
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mortgagee  to  defendant,  they  should  answer  the  1st  issue 
'no,'  and  the  2nd  'no.' " 

The  Court  then  recited  all  the  evidence  pertinent  to 
questions  as  to  relative  dates  of  mortgage  and  distillery 
and  such  suggestions  as  were  made  thereon  by  either  party, 
alluding  to  the  existence  of  the  distillery  house  and  its 
dimensions  as  a  circumstance  on  the  question  of  mortgagee 
having  notice  that  a  distillery  was  being  contemplated,  but 
did  not  make  the  existence  of  such  building  conclusive  on 
the  question  of  notice,  even  if  the  existeuQe  should  be  estab- 
lished. There  was  verdict  for  the  defendant.  Plaintiff 
moved  for  new  trial  for  errors  on  part  of  Court ; 

1st.  In  not  holding  the  decree  and  proceedings  of  forfeit- 
ure, a  proceeding  in  rem  and  absolute  conveyance  of  title 
to  Government  and  plaintiff. 

2nd.  Because  Court  did  not  hold  as  a  matter  of  law  that 
if  the  building  for  a  distillery  was  on  the  property  at  time 
of  mortgage,  the  mortgagee  was  affected  with  notice  of  the 
existence  and  the  purpose  contemplated. 

Motion  for  new  trial  overruled.  Plaintiff  excepted  and 
appealed  from  the  judgment  on  verdict  for  defendant. 

Messrs.  Shepherd  dc  Bushee  and  Merritt  (&  Bryant^  for 
plaintiffs  (appellants). 

Messrs,  J,  W.  Oraham^  W.  W.  Kitchin  and  Jl.  Z.  Brooks^ 
for  defendant. 

AvEEY,  J. :  Whether  a  distiller  incurs  liability  to  for- 
feiture by  failure  to  pay  taxes  to  the  government,  by  carry- 
ing on  the  business  without  bond  or  with  intent  to  defraud 
the  government,  or  by  conducting  a  licensed  business  con- 
trary to  law  or  to  the  regulations  prescribed  by  the  govern- 
ment, it  seems  to  be  settled  that  in  none  of  these  instances 
does  the  sale  of  the  premises,  on  which  the  distillery  is 
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forfeiture,  might  be  concluded  by  the  decree  of  condemna- 
tion. Whatever  may  be  the  rule  where  proceedings  in  r&m 
are  instituted  against  a  vessel,  the  proceeding  applicable 
to  seizures  of  land  for  violation  of  the  Internal  Revenue 
laws  is  embodied  in  the  statutes,  and  the  Supreme  Court  of 
the  United  States  have  declared  the  intent  of  Congress  to 
have  been  as  we  have  already  stated.  The  question  pre- 
sented is  one  of  construction  only,  and  we  have  been 
anticipated,  in  passing  upon  it,  by  the  Court  that  is  the 
final  arbiter  in  all  controversies  as  to  the  meaning  of  the 
Acts  of  Congress. 

If  the  authorities  cited  did  not  warrant  us  in  holding 
that  there  was  no  error  in  the  instructions  given  or  the 
rulings  made  by  the  Court  below,  (as  to  the  effect  of  the 
judgment  in  rem}  of  which  plaintiff  can  justly  complain, 
we  might  add  that,  upon  reasoning  which  by  analogy  sup- 
ports that  view  of  the  law,  it  has  been  repeatedly  held 
that  sales  of  land,  under  the  Acts  providing  for  the  confis- 
cation of  property  for  participation  in  the  Rebellion,  passed 
only  the  right,  title  and  interest  of  the  oflFender  for  his 
life  and  not  that  acquired  by  any  person  under  a  mortgage 
executed  "pretiously  to  his  offence."  U.  S.  v.  Dunning- 
ton,  U6  U.  S.,  346  ;  Shields  v.  Sciff,  124  U.  S.,  351 ; 
Aveyno  v.  Scharnedt^  113  U.  S.,  293.  Conceding  that 
the  second  assignment  of  error  was  taken  in  apt  time, 
we  cannot  conceive  how  it  can  affect  this  controversv. 
According  to  the  testimony  offered  for  the  plaintiff,  the 
building  for  the  distillery  "was  commenced  on  the  still- 
house  lot  in  the  fall  of  1878  and  the  Spring  of  1879." 
The  defendant  offered  testimony  tending  to  show  that  it 
was  completed  in  the  Summer  of  1879  and  no  distilling 
was  done  until  late  in  the  Summer  of  1879.  While  it 
was  declared  in  Z7.  S.  v.  Stovell,  supra,  that  the  Govern- 
ment was  not  embarrassed  by  any  rule  requiring  Revenue 
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LawB  imposing  forfeitures  to  be  construed  like  other  penal 
statutes,  it  was  not  intended  to  go  to  the  other  extreme 
and  construe  them,  in  the  face  of  the  express  provisions 
referred  to  in  that  case,  to  mean  that  the  mere  erection  of 
a  house  upon  a  tract  of  land  or  its  use  for  the  purpose  of 
distilling  should  be  constructive  notice  to  the  owner  or  to 
any  subsequent  purchaser  of  the  superior  right  of  the 
United  States  to  insist  upon  its  forfeiture  and  condemna- 
tion by  a  proceeding  in  reniy  without  actual  notice  to  the 
owner.  There  is  no  principle  upon  which  we  would  be 
prepared  to  admit  that  the  connivance  or  guilty  participa- 
tion of  an  owner  or  mortgagee  in  a  fraud  upon  the  Govern-  ' 
ment,  should  be  inferred  from  any  testimony  that  consti- 
tuted sufficient  notice  to  a  subsequent  purchaser  of  an 
equitable  claim.  But  the  Supreme  Court  of  the  United 
States,  in  the  case  last  cited,  manifestly  meant  to  construe 
the  statutes  as  bringing  under  the  same  condemnation  as 
the  disttller  only  those  holders  of  liens  who  have  actual 
notice  of  the  commission  of  the  offence,  and  refrain  from 
suppressing  the  illicit  conduct,  when  they  have  the  power 
to  do  so. 

For  the  reasons  given  we  hold  that  the  judgment  of  the 
Court  below  must  be  aflBrmed. 

AflSrmed. 
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THOMAS  D.  WRIGHT  v.  JESSE  HARRIS. 

Ejectment — Justice  of  the  Peace — Jurisdiction. 

Where,  under  a  will  devising  all  of  testator^s  land  to  his  wife, 
remainder  to  his  nephew  (the  plaintiff )  in  fee,  except  fifty 
acres  in  some  suitable  place  and  on  certain  conditions  to 
defendant,  and  defendant  who  was  a  tenant  of  the  wife,  dur- 
ing her  life,  of  50  acres  on  which  testator  had  settled  him, 
claims  title  thereto  as  being  in  a  suitable  place  and  on  con- 
ditions performed,  an  action  by  plaintiff  for  possession 
involves  the  title  to  land  and  is  not  within  the  jurisdiction 
of  a  Justice  of  the  Peace. 

Civil  action,  heard  before  Hoke^ «/.,  at  November  Term, 
1894,  of  Person  Superior  Court,  on  appeal  from  a  judg- 
ment of  a  Justice  of  the  Peace. 

It  was  admitted  in  open  Court  by  the  parties  that  J.  H. 
Harris  died  in  the  County  of  Person  leaving  a  last  will 
and  testament  which  contained  the  following  provisions: 

"I  give  and  bequeath  to  my  beloved  wife,  Elizalbeth  H. 
Harris,  all-  my  estate,  both  real  and  personal,  during  her 
natural  life,  and  request  my  nephew,  Thomas  D.  Wright,  to 
remain  with  and  manage  for  my  wife  until  her  death ;  then 
I  further  will  that  all  of  the  property  that  is  in  her  posses- 
sion, coming  from  and  through  me,  to  go  to  Thos.  D. 
Wright  and  his  heirs. 

"However,  I  request  that  Jesse  and  Henry  Harris, 
former  slaves  of  mine,  remain  with  my  wife  and  nephew 
until  the  death  of  my  wife,  and  if  they  shall  remain  with 
them  during  that  time,  that  they  (Jesse  and  Henry)  shall 
have,  at  some  suitable  place,  fifty  acres  of  land  each." 

It  was  also  admitted  that  testator  was  seized  and  pos- 
sessed, at  the  time  of  his  death,  of  a  tract  of  land  contain- 
ing about  1200  acres;  that  after  his  death,  the  defendant 
rented  bj  the  year  and  cultivated  parts  of  said  tract,  and 
paid  annually  his  rent  to  Mrs.  Elizabeth  Harris,  the  widow 
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of  Jas.  H.  Harris ;  that  since  her  death  he  has  paid  no 
rents  to  the  plaintiff,  but  has  declined  and  refused  to  do  so, 
claiming  title  to  the  said  50  acres ;  that  the  year  of  renting 
expired  about  October  15th  of  each  year ;  that  Elizabeth 
Harris  died  December  22d,  1892  ;  that  defendant  remained 
on  said  land  after  the  death  of  Jas.  H.  Harris,  and  was 
faithful  to  his  widow. 

Upon  the  foregoing  admitted  facts  and  the  chain  of  title 
set  up  by  the  defendant,  his  Honor  rendered  judgment  as 
follows : 

"It  is  now  adjudged,  on  motion  of  W.  W.  Kitchin,  attor- 
ney for  the  defendant,  that  in  this  action  the  title  to  land 
is  in  controversy,  and  that  the  judgment  of  the  Justice  of 
the  Peace  be  affirmed  and  the  action  dismissed  at  the  cost 
of  the  plaintiff,  to  be  taxed  by  the  Clerk  of  this  Court." 

Messrs,  Shepherd^  Manning  <i?  Foushee^  for  plaintiff 
(appellant). 

Mr,  ir.  W.  Kitchin^  for  defendant. 

Clare,  J.  :  The  defence  pleaded  was  not  a  mere  claim 
or  bare  assertion  that  the  title  to  real  estate  was  in  issue. 
But  upon  its  face  the  clause  of  the  will  set  out  as  the  foun- 
dation of  the  defendant's  plea,  showed  a  hona  fide  contro- 
versy which  involved  the  title  to  real  estate.  Parker  v. 
Allen,  84  N.  C,  466 ;  Code,  Sec.  836.  The  defendant  had 
not  entered  into  possession  and  did  not  hold  under  the 
plaintiff,  hence  there  was  no  estoppel.  On  the  death  of 
the  life  tenant,  the  tenancy  under  her  ceased,  if  his  right 
then  accrued,  and  the  defendant  claimed  adversely  to  the 
plaintiff  as  owner  of  an  unalloted  50  acres  in  the  tract,  and 
to  that  extent,  as  tenant  in  common  with  the  plaintiff, 
while  the  plaintiff  claimed  that  sole  seizin  of  the  whole 
tract  had  devolved  on  him  at  the  death  of  the  life  tenant, 
and  denied  the  defendant's  claim  to  the   50   acres.     His 
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Honor  properly  affirmed  the  ruling  of  the  Justice  of  the 
Peace  that  the  Justice  did  not  h|ive  jurisdiction  to  decide 
such  controversy,  and  dismissed  the  action.     Code,  Sec.  837- 

Affirmed. 


THOMAS  D.  WRIGHT  v.  JESSE  HARRIS. 

Will — Devise — Tena^icy  in  Common, 

A  testator  in  his  life  time  settled  H,  an  old  family  servant  and 
former  slave,  upon  50  acres  of  land  and  by  his  will  devised 
all  his  land  (including  the  60  acres)  to  his  widow  for  life  with 
remainder  to  his  nephew  with  a  provision  that  if  H  should 
remain  with  his  wife  and  nephew  until  the  death  of  the 
former,  he  should  have,  at  some  suitable  place,  fifty  acres  of 
land.  H  remained  on  the  place  where  testator  had  settled 
him  and  served  the  widow  until  her  death.  Held^  (1)  That 
H  is  a  tenant  in  common  with  the  nephew  who  ought  to 
have  recognized  H^s  right,  under  the  will,  to  50  acres  and  to 
have  had  the  same  allotted  to  him  in  some  proper  manner. 
(2)  That  H  is  entitled  to  remain  in  possession  of  the  50  acres 
and  to  receive  the  rents  and  profits  thereof  until  50  acres  out 
of  the  land  devised  shall  be  allotted  to  him  by  proper  pro- 
ceedings. 

Action  to  recover  land,  heard  before  Hoke, «/.,  at  Novem- 
ber Term,  1894,  of  Person  Superior  Court,  on  pleadings 
and  facts  admitted,  a  jury  trial  being  waived.  The  facts 
ppear  in  the  judgment  of  his  Honor  and  in  the  opinion  of 
Associate  Justice  Montgomery. 

I'^pon  the  facts  and  pleadings  the  i)laintiif  requested  his 
Honor  to  hold  that  in  the  will  of  Jas.  H.  Harris  no  title, 
interest  or  estate  was  vested  in  the  defendant,  Jesse  Harris: 
that  the  attempted  devise  to  the  defendant  was  void  for 
uncertainty  in  the  property  descril)ed ;  that  the  devise  to 
Jesse  Harris,  the  defendant,  was  not  imperative  or  legatory, 
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becauBe  the  testator  had  in  his  will  theretofore  devised  the 
remainder  in  fee  of  all  his  estate,  real  and  personal,  to  the 
plaintiff,  and  the  said  devise  to  Jesse  Harris,  the  defendant, 
created  no  trust  and  did  not  create  plaintiff  and  defendant 
tenants  in  common  ;  that  the  plaintiff  was  not  estopped  by 
the  action  set  up  by  the  defendant ;  that  plaintiff  was 
entitled  to  recover  the  land  described  in  the  complaint  and 
to  recover  the  sum  of  $76.67  rent  from  December  22,  1892, 
to  November  22,  1894,  at  $40.00  per  year.  His  Honor 
declined  to  so  instruct  and  plaintiff  excepted.  His  Honor 
rendered  the  following  judgment : 

"This  cause  coming  on  to  be  heard  at  the  Fall  Term  Supe- 
rior Court  of  Person  County,  1894,  before  His  Honor, 
Hoke,  Judffej  SLJid  a  jury,  and  a  jury  trial  being  waived  and 
the  facts  agreed  upon  in  open  Court;  that  plaintiff  and 
defendant  claim  their  interest  in  the  land  under  the  will  of 
Jas.  H.  Harris,  deceased ;  that  the  defendant  remained 
upon  the  land,  and  with  Elizabeth  Harris,  widow  of  testator 
under  the  will,  until  the  death  of  said  widow,  and  occupied 
at  the  time  of  widow's  death  50  acres  of  said  land,  which 
had  been  indicated  to  him  as  a  suitable  place  by  said  testa- 
tor during  h's  life ;  that  plaintiff  and  defendant  were  unable 
to  agree  upon  which  50  acres  should  be  allotted  to  defend- 
ant under  said  will,  and  plaintiff  claimed  that  the  devise, 
under  said  will  of  Jas.  H.  Harris,  was  too  indefinite  to  pass 
an  interest  against  defendant ;  and  no  evidence  being 
offered  that  plaintiff  had  offered  defendant  any  portion  of 
said  land,  at  any  point  in  said  land,  the  Court  does  find, 
consider  and  adjudge,  that  the  possession  and  occupation  of 
defendant,  in  the  boundary  of  said  testator's  land,  is  not 
wrongful. 

*'And  that  the  defendant,  Jesse  Harris,  is  entitled  to  fifty 
acres  of  land  to  be  allotted  to  him  bv  metes  and  bounds  out 
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of  the  tract  of  land  of  which  the  late  Jas.  H.  Harris  died 
seized  and  possessed,  the  said  fifty  acres  to  be  allotted  to 
said  defendant  in  some  suitable  place,  under  the  last  will 
and  testament  of  said  Jas.  H.  Harris,  deceased. 

"It  is  further  ordered  that  W.  E.  Webb,  John  H.  Burch 
and  James  Buchanan  be,  and  they  are  hereby  appointed, 
commissioners  to  allot  and  lay  off  by  metes  and  bounds,  in 
some  suitable  place,  the  said  fifty  acres  of  land  to  the  said 
Jesse  Harris,  and  report  their  proceedings  to  the  next  term 
of  this  Court ;  and  the  said  commissioners  are  empowered 
to  call  to  their  aid  a  competent  surveyor,  if  they  shall  deem 
the  same  necessary. 

"And  it  is  further  ordered  and  adjudged  that  the  said 
Jesse  Harris  shall  remain  in  the  possession  of  the  land  now 
occupied  by  him  and  described  in  the  complaint,  until  the 
report  of  said  commissioners  hereinbefore  directed  to  be 
made,  is  confirmed  by  the  Court ;  and  when  the  same  is 
confirmed,  the  defendant,  Jesse  Harris,  is  directed  to  occupy 
and  possess  the  land  so  allotted  him,  and  it  is  adjudged 
that  this  cause  be  retained  for  further  orders." 

From  this  judgment  the  plaintiff  appealed. 

Messrs.  Shepherd^  Manning  c6  FousKee^  for  plaintiff* 
(appellant.) 

Mr,   ir.   ir.  Kitchin^  for  defendant. 

Montgomery,  J. :  The  defendant,  Jesse  Harris,  was  a 
former  slave  of  the  testator,  and  the  latter,  in  his  will  and 
testament,  bore  witness  to  the  old  servant's  character  and 
devotion,  in  requesting  him  to  remain  with  his  (testator's) 
widow,  until  after  her  death.  There  are  services  and  kind- 
nesses which  these  old  family  servants  can  and  do  render 
to  their  former  owners  w^hich  none  other  can,  or  will  ren- 
der, and  the  testator  understood  this  as  no  one  else  can  who 
never  occupied  such  a  relation.     The  widow  survived  her 
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husband  some  years,  and  when  the  end  came  to  her  on  the 
23rd  of  December,  1894,  this  old  family  servant,  the  defend- 
ant, was'  present,  faithful  to  the  end ;  in  fact,  from  the 
record  it  seems  that  he  had  never  left  the  old  plantation. 
The  testator  appears  to  have  been  a  just  man,  appreciative 
of  the  defendant's  services,  and  in  his  lifetime  had  settled 
him  on  fifty  acres  of  his  land,  and  in  his  will  made  provis- 
ion for  him  in  compensation  for  past  services  and  for  those 
to  be  rendered  by  him  in  future  to  his  widow.  He  devised 
his  tract  of  land  of  twelve  hundred  acres  to  his  widow,  for 
her  life,  with  remainder  to  his  nephew,  the  plaintiif,  but 
charged  it  with  an  interest  in  favor  of  the  defendant  in 
the  following  language:  "However,  1  request  that  Jesse 
Harris  and  Henry  Harris,  former  slaves  of  mine,  remain 
with  my  wife  and  nephew  until  the  death  of  my  wife,  and 
if  they  shall  remain  with  them  during  that  time,  that  they 
Jesse  and  Henry  shall  have,  at  some  suitable  place,  fifty 
acres  of  land  each."  The  defendant  remained  with  the 
widow  till  her  death  and  was  faithful  to  her,  and  therefore 
upon  her  death,  under  the  will,  he  became  entitled  to  fifty 
acres  of  the  twelve  hundred  acre  tract  of  the  testator 
(which  was  the  only  land  he  owned).  He  is  a  tenant  in 
common  with  the  plaintiff  of  the  tract  of  land  as  to  the 
fifty  acres  devised  to  him  in  the  will,  and  is  entitled  to  parti- 
tion. Harvey  v.  Harvey^  72  N.  C,  570 ;  Gruhb  v.  Foust^ 
99  N.  C,  286.  The  plaintiff  ought  to  have  recognized  the 
right  of  the  defendant,  under  the  will,  to  fifty  acres  of  land 
in  the  tract  of  twelve  hundred,  and  to  have  had  the  same 
allotted  to  him  in  some  proper  manner.  Not  having  done 
so,  he  will  not  be  allowed  to  eject  the  defendant  from  that 
particular  fifty  acres  of  land  which  he  occupies,  and  which 
was  indicated  by  the  testator  during  his  life  time  as  a  suit- 
able home  for  the  defendant,  and  the  defendant  will  be 

allowed  to  remain  in    the    possession  of  it,  until,  in   the 
116—30 
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manner  prescribed  by  the  judgment  of  the  court  below, 
fifty  acres  of  the  twelve  hundred  acre  tract  shall  be  allotted 
by  commissioners  to  him.  Redfield  Law  of  Wills,  p.  390. 
The  defendant  is  entitled  to  such  of  the  crops  or  proceeds 
of  sale  of  same  as  are  now  in  the  hands  of  the  receiver,  and 
which  were  grown  on  the  fifty  acres  which  the  defendant 
has  heretofore  cultivated. 

His  Honor  committed  no  error  in  refusing  the  instruc- 
tions asked  by  the  plaintiff,  and  the  judgment  of  the  court 
below  is  aflirmed.  Affirmed. 


A.  D.  WEBSTER  v.  J.  P.  SHARPE. 

Action  for  Slander  —  Statute   of  Limitations  —  Isaite  of 

Summons. 

1.  A  summons  is  issued  when  it  passes  from  the  hands  of  the 

Clerk  for  the  purpose  of  being  delivered  to  the  SheriiT  for 
service ;  it  is  not  issued  when  filled  up  and  signed  and  held 
for  a  prosecution  bond  to  be  given. 

2.  Words  spoken  to  a  person  or  in  his  presence,  which,  from  the 

rest  of  the  conversation  as  a  whole,  amount  to  a  charge  of  a 
crime  to  the  apprehension  of  the  person  hearing  them,  are 
slanderous  and  defamatory  although  they  do  not,  in  terms, 
charge  the  crime. 

Action  for  Slander,  tried  before  Hohe^ «/.,  and  a  jury,  at 
July  Term,  1894,  of  Alamance  Superior  Court.  There 
was  verdict  for  the  defendant  and  plaintiff  appealed. 

The  action  was  brought  to  recover  damages  for  defama- 
tion of  character.  The  plaintiff  alleged  among  other  things 
that  defendant  did  maliciously  speak  of  and  concerning 
the  plaintiff,  in  presence  of  plaintiff  and  one  W.  T.  Web- 
ster, the  following  words  in  substance,  speaking  to  plaintiff, 
to-wit :  "I  found  out  who  went  into  my  store,"  and  plaintiff 
asked  "Who  was  it  ?"     Defendant  replied  "It  was  you  and 
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your  brother,  W.  T.  Webster,  and  if  you  and  he  will  give  up 
what  you  took,  I  will  hush  it  up,  and  have  no  more  to  do 
with  it,"  whereby  defendant  maliciously  intended  to  charge 
plaintiff  with  breakiug  into  his  store  and  stealing  goods 
and  money,  etc.  Defendant  denied  the  allegation,  and  said 
Biibstantially  that,  believing  the  said  parties  did  enter  his 
store,  and  being  anxious  to  recover  what  he  had  lost,  he 
did  not  make  the  statement  with  malice,  but  only  to  give 
expression  to  an  honest  opinion  in  their  presence  and  others 
that  they  were  the  parties,  and  if  he  could  get  back  his 
money,  etc.,  he  would  say  nothing  more  about  it,  etc.;  and 
furtlier  that  more  than  six  months  elapsed  after  the  alleged 
words  were  spoken  and  before  the  commencement  of  this 
suit. 

ISSUES. 

1.  Did  defendant  utter  to  Alexander  Trogden  of  and 
concerning  plaintiff  slanderous  words  charging  that  plaintiff 
entered  the  store  of  defendant  and  stole  monev  therefrom  ( 
Ans.  No. 

2.  Were  the  slanderous  words  charged  in  the  complaint 
uttered  within  six  months  before  the  commencement  of 
this  suit  ?     Ans.  No. 

3.  What  amount  of  damages  is  plaintiff  entitled  to 
recover  ?     

It  was  to  the  charge  of  the  Court  on  the  issue  as  to  the 
statute  of  limitations,  that  the  plaintiff  excepted,  and  takes 
the  appeal. 

All  the  evidence  tended  to  show  that  the  alleged  break- 
ing was  on  the  niglit  of  December  31,  1892,  and  defendant 
made  the  charge  next  morning  to  different  persons  and 
repeated  it  to  various  persons  for  a  day  or  two  till  January 
3,    1893,    and    there    was    no  evidence  tending    to    show 
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any  charge  after  January  3,  1893,  except  the  evidence  of 
witness  Trogden,  who  testified  that  he  was  at  defendant's 
store  three  or  four  weeks  after  breaking,  and  in  talking 
with  defendant  some  one  said,  "If  yon  accuse  the  Web- 
sters  of  breaking  into  your  store  they  would  go  on  to  you," 
and  defendant  Sharpe  thus  replied,  "Well,  I  have  told 
them  to  their  face  they  were  the  boys  and  I  have  never 
accused  any  one  else  with  doing  it."  That  defendant 
Sharpe  afterwards  on  that  same  occasion  offered  witness 
Trogden  $20.00  to  find  out  who  did  do  it  and  also  said  to 
witness  that  he  didn't  believe  much  in  liquor  but  he 
thought  it  would  be  a  good  plan  to  get  them  drunk  and 
get  it  out  of  them  in  that  way.  Defendant  testified  that 
he  never  made  charge  to  any  one  after  January  3,  and  that 
the  conversation  with  Trogden  was  before  that  time  and 
not  after. 

Plaintiff  also  offered  in  evidelice  the  summons  docket  or 
the  entries  kept  by  Clerk  in  his  Court  Summons  Docket 
purporting  to  give  date  when  suit  commenced.  The  case 
at  Bar  was  820  and  entry  opposite  docketed  May  30th, 
1894.  The  case  just  before  this  being  819  was  entered  as 
docketed  May  3rd,  and  case  just  after  being  821  was 
entered  as  docketed  June  14th.  The  Clerk  testified  that 
he  never  put  these  summons  on  his  docket  till  they  were 
issued,  but  he  knows  this  summons  was  not  issued  the  dav 
it  bears  date  and  the  day  of  this'entrv,  because  there  was 

V  ft        ' 

no  Deputy  and  he  himself  was  in  Greensboro.  That  he 
supposes  in  making  the  entry  he  was  mislead  by  the  date 
of  the  summons.  The  Clerk  stated  also  that  he  is  rit^ht 
confident  summons  must  have  been  issued  before  the  date 
of  the  next  case  June  14th,  because  he  did  not  docket  these 
cases  at  all  till  the  summons  was  issued,  that  is  that  it  was 
his  custom  not  to  do  so,  but  he  could  not  state  this  posi- 
tively.    He  states  this  summons  was  issued  when  bond  was 
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given,  but  don't  know  when  that  was;  bond  is  in  hand- 
writing of  Mr.  Long  except  name  of  one  of  the  sureties, 
which  is  in  the  handwriting  of  the  Clerk.  The  Clerk 
further  stated  that  he  recollected  the  Sheriff  coming  for 
the  summons  once,  when  bond  had  not  been  completed  ; 
and  when  bond  was  completed  summons  was  issued  by 
him.  By  issuing  summons  he  means  handing  same  out  to 
Sheriff  to  be  served.  The  summons  had  entered  on  back 
in  handwriting  of  Sheriff:  Rec'd  July  10 — Served  July 
11.  Sheriff  Hamilton  testified  these  entries  were  in  his 
handwriting  and  gives  dates  correctly ;  that  summons  was 
handed  tv  him  by  the  Clerk  on  the  10th  day  of  July,  1893. 
Before  this  Mi.  Long  had  handed  to  him  a  summons  and 
asked  Sheriff  to  give  same  to  Clerk  to  have  docketed.  He 
took  same  to  Clerk  and  when  he  did  Clerk  said  no  bond 
had  been  given  in  the  case  and  summons  could  not  be 
issued.  He  asked  Clerk  to  give  summons  back  to  him 
when  bond  was  completed,  and  says  the  entries  on  back  of 
summons  was  a  correct  return.  He  thinks  there  was  one 
name  on  the  bond  when  Mr.  Long  first  handed  him  the 
summons  which  was  in  May  before.  He  cannot  recollect 
whether  summons  was  signed  by  Clerk  when  Mr.  Long 
first  gave  it  to  him  or  not.  He  asked  Clerk  for  summons 
once  before  it  was  handed  out  to  him  in  July  and  did  not 
get  it.  Bond  was  not  then  completed.  This  was  on  May 
30th.  The  Court  charged  the  jury  that  the  action  was 
commenced  by  issuing  the  summons  and  the  summons  was 
issued  whencA'^er  it  was  put  out  from  the  Clerk's  office  by 
direction  and  under  sanction  and  authority  of  the  Clerk 
and  handed  to  the  officer  for  the  purpose  of  being  served  ; 
that  if  it  was  sent  out  and  handed  to  some  one  else  to  give 
to  the  officer  for  the  purpose  of  being  served  this  would  be 
an  issuing  of  the  summons,  but  it  must  leave  the  office  for 
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this  purpose  by  the  direction  or  under  the  sanction  or 
authority  of  the  Clerk.     Plaintiff  excepted. 

That  the  burden  of  this  issue  was  on  the  plaintiff  to  show 
by  the  greater  weight  of  evidence  that  the  action  was  com- 
menced within  sixmdnths  from  the  last  utterance  of  defam- 
atory words.  That  if  the  plaintiffs  failed  in  this,  or  the 
minds  of  the  jury  were  left  in  doubt  about  the  matter  so 
that  they  were  unable  to  determine  it  from  the  evidence, 
verdict  should  be  for  the  defendant.     Plaintiff  excepted. 

On  first  issue  Court,  charged  the  jury  that  if  the  words 
used  to  Trogden  intentionally  charged  plaintiff  with  rob- 
bing store  or  the  words  used  to  him  or  in  his  presence  by 
reasonable  intendment  and  from  the  rest  of  his  conversation 
amounted  to  such  charge  to  the  apprehension  of  Trogden 
or  of  any  one  who  heard  them,  they  would  be  slanderous 
and  defamatory  even  though  they  did  not  make  charge  in 
express  terms.  Plaintiff  excepted.  There  was  no  excep- 
tion to  any  « ther  portion  of  the  charge  on  statute  of  limita- 
tions, nor  to  any  other  portion  of  the  charge  except  as 
before  noted.  There  was  verdict  and  judgment  for  defen- 
dant. 

Mr.  E.  S.  Parker,  for  defendant. 
No  counsel,  contra. 

EuRCHES,  J.:  This  is  an  action  of  slander  in  which 
plaintiff  alleges  that  defendant  falsely  charged  him  with 
breaking  into  defendant's  store  and  taking  his  goods. 
Defendant  answered  denying  the  allegations  in  plaintiff's 
complaint,  and  pleaded  the  statute  of  limitations.  On  the 
trial  three  issues  were  submitted  to  the  jury — one  as  to 
whether  defendant  uttered  the  slanderous  words  as  alleged, 
another  as  to  the  statute  of  limitations — and  the  third  as 
to  the  amount  of  damages. 

All  the  evidence  tended  to  show  that  defendant's  store 
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was  broken  into  on  the  night  of  the  Slst  of  December,  1892, 
and  the  summons  bears  date  the  30th  day  of  May,  1893. 
Bnt  it  was  contended  by  defendant  that  in  fact  it  was  not 
issued  until  the  10 th  of  July,  1893. 

If  the  summons  was  issued  at  the  time  it  bears  date,  it 
was  in  time.  But  if  it  was  not  issued  until  the  10th  of  July, 
it  was  not  in  time,  and  the  statute  of  limitation  was  a  bar. 

The  presumption  is  that  it  issued  at  the  time  it  bears  date, 
and  the  burden  is  on  defendant  to  show  that  it  did  not.  To 
do  this,  defendant  introduced  the  clerk  and  the  Sheriff,  and 
their  testimony  tended  to  show  that  the  summons  did  not 
issue  at  the  time  it  bears  date,  and  that  as  a  matter  of  fact 
it  was  not  issued  until  the  10th  of  July,  1893. 

An  action  is  commenced  by  issuing  a  summons.  Codcj 
Sec.  199.  And  an  action  is  commenced  when  a  summons 
is  issued  against  a  defendant.  Code^  Sec.  161.  This 
involves  the  question  as  to  what  is  meant  by  the  word 
"  issue,"  and  we  are  of  the  opinion  that  it  means  going  out 
of  the  hands  of  the  clerk,  expressed  or  implied,  to  be  deliv- 
ered to  the  Sheriff  for  service.  If  the  clerk  delivers  it  to 
the  Sheriff  to  be  served,  it  is  then  issued ;  or  if  the  clerk 
delivers  it  to  the  plaintiff,  or  some  one  else,  to  be  delivered 
by  him  to  the  Sheriff,  this  is  an  issue  of  the  summons ;  or, 
as  is  often  the  case,  if  the  summons  is  filled  out  by  the 
attorney  of  plaintiff,  and  put  in  the  hands  of  the  Sheriff. 
This  is  done  by  the  implied  consent  of  the  clerk,  and  in 
our  opinion  constitutes  an  issuance  from  the  time  it  is 
placed  in  the  hands  of  the  Sheriff  for  service.  But  a  sum- 
mons simply  filled  up  and  lying  in  the  oiBce  of  an  attorney, 
would  not  constitute  an  issuing  of  the  summons,  as  provided 
for  in  The  Code,  Nor  would  the  fact  that  a  summons  was 
filled  up  and  held  by  the  clerk  for  a  prosecution  bond  (as 
the  evidence  in  this  case  tends  to  show  was  the  fact)  con- 
stitute the  issuing  of  a  summons,  until  the  bond  is  given,  or 
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at  least  until  it  goes  out  by  the  consent  of  the  clerk  for  the 
purpose  of  being  served  on  the  defendant.  This  being  so, 
we  see  no  error  in  the  Judge's  charge  on  tlie  question  as  to 
when  the  summons  issued  and  the  statute  of  limitation. 

The  jury  finds  the  first  issue  for  the  defendant — that  he 
did  not  utter  the  defamatory  words  as  alleged  by  plaintiflT. 
And  plaintiff  excepts  to  the  Judge's  charge  on  this  issue. 
But  no  error  is  pointed -out  in  the  exception,  and  we  see 
none. 

Judgment  Affirmed. 


T.  E.  BALSLEY,  Executor  of  J.  B.  BALSLEY,  v.  W.  G.  BALS- 

LEY  et  al. 

Willj    Suit  for    Construction   of — Jurisdiction — Further 
Relief  Granted — Indebtedness  of  Devisee, 

1.  Where  an  Executor  seeks  the  advice  of  the  Court  and  a  con- 

struction of  the  will,  only  such  questions  will  be  determined 
as  it  is  necessary  to  settle  in  order  to  protect  the  fiduciary  in 
the  discharge  of  his  present  duty. 

2.  The  Courts  will  not  assume  jurisdiction  except  where  there  is  a 

present  existing  question  of  right  to  be  acted  upon,  capable 
of  being  made  the  subject  matter  of  a  decree,  nor  will  they 
advise  as  to  the  past  conduct  of  an  executor  nor  as  to  the 
future  and  contingent  rights  of  legatees. 

4.  A  trustee  seeking  advice  as  to  the  disposition  of  property  or  the 

distribution  of  a  fund  must,  as  a  rule,  have  it  in  his  posses- 
sion so  that  the  order  of  the  Court  may  be  carried  out. 

5.  The  Courts  have  jurisdiction  of  a  suit  by  an  executor  for  the 

construction  of  a  will  when  he  has  personal  assets  in  his  hands 
ready  for  distribution  and  where  the  will,  while  providing 
for  an  equal  distribution,  does  not  show  whether  the  debts 
due  to  the  estate  are  to  be  released  or  treated  as  advance- 
ments and  added  to  the  estate  before  distribution. 
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8.  Where  a  Court  has  properly  taken  jurisdiction  of  a  suit  to  con- 
strue a  will,  it>  may  order  a  valuation  of  the  real  estate  if 
necessary  in  order  to  afford  complete  relief  though  the 
relief  thus  granted  is  ordinarily  granted  in  a  special  pro- 
ceeding. 

7.  Where  a  will  provides  for  the  equal  distribution  of  the  testa- 
tor^s  estate  and  one  of  the  devisees  is  indebted  to  the  testator, 
it  is  proper  to  add  the  amount  of  such  indebtedness  to  the 
value  of  the  personal  and  real  estate  and,  after  ascertaining 
the  share  of  each,  to  deduct  from  the  share  of  the  one  so 
indebted  the  amount  of  hlB  indebtedness. 

This  was  a  civil  action,  tried  before  His  Honor  W,  A. 
Jffokej  at  December  Term,  1894,  of  the  Superior  Court  of 
GuiLFOKD  County,  brought  by  T.  E.  Balsley,  Executor  of  J.  • 
B.  Balslej^  for  the  purpose  of  obtaining  a  construction  of  the 
last  will  and  testament  of  said  J.  B.  Balsley,  and  for  sale  of  . 
the  real  estate  of  said  testator,  and  a  distribution  of  the  pro- 
ceeds thereof  and  of  the  personal  estate  of  the  testator. 

A  jury  trial  was  waived  by  consent  of  the  parties. 

The  facts  admitted  by  the  pleadings,  and  the  parties, 
including  those  in  the  Referee's  Report,  and  found  by  His 
Honor  and  set  forth  in  the  Record  proper  are  as  follows : 

1.  That  J.  B.  Balsley,  late  of  Guilford  county,  died  leav- 
ing a  last  will  and  testament,  and  leaving  as  his  children 
T.  E.  Balsley,  plaintiff,  and  Chas.  T.  Balsley,  Wm.  G. 
Balsley,  Jacob.  A.  Balsley  and  Leonora  Lambeth,  defend- 
ants. The  will,  after  making  certain  specific  legacies,  pro- 
vided for  the  equal  division  of  the  estate  among  his  chil- 
dren. No  mention  was  made  of  advancements  or  indebted- 
ness of  the  children  to  the  testator. 

2.  That  at  testator's  death  he  was  the  owner  of  a  large 
quantity  of  valuable  real  estate,  all  situated  in  Guilford 
county,  N.  C,  and  set  out  in  the  complaint. 

3.  That  testator's  personal  estate  amounted,  after  deduct- 
ing expenses  of  executor  and  debts  paid  by  him,  to  the  sum 
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of  $5727.47 — which  amount  is  in  the  hands  of  the  said 
Executor  for  distribution  as  shown  by'  John  N.  Wilson, 
Referee,  in  his  report,  which  is  a  part  of  the  Record 
proper. 

4.  That  the  lot  of  land  specifically  devised  to  Wm.  G. 
Balsley  is  w^orth  $575. 

5.  That  Wm.  G.  Balsley  is  indebted  to  the  estate  of  the 
testator  in  the  sum  of  $309  with  interest  on  $141  from 
October  19,  1886,  and  on  $50  from  July  17,  1889,  and  that 
Leonora  Lambeth  is  indebted  to  said  estate  in  the  sum  of 
$100,  and  that  Chas.  T.  Balsley  is  indebted  to  said  estate 
in  the  sum  of  $2885.87,  with  interest  on  $1000  from  March 
27,  1888,  on  $350  from  May  3,  1888,  on  $1000  from  Sept. 
8,  1889,  and  on  $535.37  from  Jan.  8,  1891. 

6.  That  the  defendants,  to-wit :  G.  S.  Bence,  J.  W. 
Rawley  and  Geo.  R.  Dunn,  trading  as  Bence,  Rawley  & 
Dunn  ;  Jno.  G.  Spotts,  trading  as  Jno.  G.  Spotts  &  Co.;  F. 
M.  Sproenhule  and  Albert  Sproenhule,  trading  as  F.  M. 
Sproenhule  &  Co.;  J.  W.  Dunham,  W.  T.  Buckley,  Chas.  E. 
Webb  and  W.  E.  Webb,  trading  as  Dunham,  Buckley  & 
Co.;  H.  Oppenheimer  and  Sol.  Cutchens,  Jr.,  trading  as 
Oppenheimer  &  Cutchens;  M.  Millheiser,  S.  Hurst  and  E. 
Millheiser,  trading  as  M.  Millheiser  &  Co.;  Chas.  E.  Jones, 
Thos.  Poindexter  and  Thos.  N.  Jones,  trading  as  Jones, 
Poindexter  &  Co.;  E.  B.  Taylor,  G.  S.  McRae  and  W.  I. 
Parish,  trading  as  E.  B.  Taylor  &  Co.;  Wm.  H.  Sylvester^ 
C.  Hill  and  Stanley  Hill,  trading  as  Hill  Bros.;  E.  G.  Davis 
and  John  Elchison,  trading  as  C.  W.  Thorn  &  Co.,  and  G. 
T.  Glascock  have  judgments  against  said  Chas.  T.  Balsley 
which  are  docketed  in  the  office  of  the  Clerk  of  the  Supe- 
rior Court  of  Guilford  county,  for  large  amounts,  the  sev- 
eral amounts  and  dates  of  docketing  not  given  as  there  is 
no  controversy  as  to  the  same. 

7.  That  plaintiif,  T.  E.  Balsley,  Executor  of  J.  B.  Bals- 
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ley,  brought  action  against  Chas.  T.  Balsley  on  the  said 
indebtedness  of  Chas.  T.  Balsley  which  was  due  on  notes, 
and  secured  judgment  for  the  same  and  had  it  docketed  in 
the  office  of  Clerk  of  the  Superior  Court  of  Guilford  county 
after  the  other  judgments  aforesaid. 

8.  That  at  the  time  of  J.  B.  Balsley's  death  the  said 
Chas.  T.  Balsley  was  insolvent  and  has  been  so  ever  since, 
and  still  is  insolvent,  and  the  amount  of  his  indebtedness 
aforesaid  largely  exceeds  his  share  in  the  said  net  surplus 
of  the  personal  property  for  distribution  in  the  hands  of 
the  Executor. 

The  plaintiflF  contends  that  in  accordance  with  the  true 
intent  and  meaning  of  the  said  will,  the  indebtedness  o^ 
the  said  children,  Wm.  G.  Balsley,  Leonora  Lambeth  and! 
Chas.  T.  Balsley,  should  be  added  into  the  general  aggre-. 
gate  of  the  estate  and  each  of  them  required  to  take  his! 
said  indebtedness  in  part  or  in  whole  of  his  share  of  the 
estate,  and  that  in  order  to  ascertain  their  shares  a  sale  oi 
the  real  estate  of  testator  is  necessary. 

These  defendants  judgment  creditors  of  Chas.  T.  Balsley  , 
deny  that  there  is  any  equality  directed  in  said  will  which  ' 
requires  or  allows  the  said  indebtedness  of  the  said  Chas  T. 
Balsley  to  the  testator  to  be  added  into  the  general  aggre- 
gate of  said  estate  including  the  lands  or  the  proceeds 
thereof,  and  that  he  be  required  to  take  said  indebtedness 
in  part  or  whole  of  his  share  of  the  said  lands,  and  insists 
that  under  said  will  Chas.  T.  Balsley  is  entitled  to  one  undi- 
vided one- fifth  of  the  real  estate  of  testator  immediately 
without  regard  to  his  indebtedness,  and  to  one  undivided 
one-fourth  of  the  share  of  said  Jacob  A.  Balsley,  who  is 
now  dead,  and  that  these  defendants  judgment  creditors  of 
Chas.  T.  Balsley  have  liens  upon  his  share  for  the  satisfac- 
tion of  their  judgments  prior  to  and  free  from  the  indebted- 
ness of  the  said  Chas.  T.  Balsley  to  testator. 
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His  Honor  rendered  judgment  in  favor  of  plaintiff. 

From  which  judgment  these  defendants  judgment  credit- 
ors of  Chas.  T.  Balsley  appealed  and  assign  the  following 
errors,  viz : 

That  His  Honor  held  "  that  in  accordance  with  said  will 
the  debt  owing  to  the  testator  by  Chas.  T.  Balsley  be  added 
into  the  general  aggregate  of  the  property  of  the  testator 
and  that  he  be  required  to  accept  and  take  up  his  said 
indebtedness  in  whole  or  in  part  of  his  share  of  said  estate. 

2d.  That  a  sale  was  ordered  to  be  made. 

3d.  That  the  Court  did  not  dismiss  this  action. 

Messrs,  Dillard  &  King  and  Shepherd  <&  Busbee^  for 
plaintiff. 

Messrs,  MacBae  cfe  Day^ior  defendants  (appellants). 

Avery,  J.:  The  frequent  filing  of  bills  under  the  old, 
and  institution  of  actions  in  the  nature  of  bills  in  equity 
under  the  new  practice,  by  executors  and  trustees  against 
those  entitled  to  the  beneficial  interests,  for  the  purpose  of 
obtaining  a  construction  of  wills,  have  led  to  the  thorough 
crystallization  of  the  leading  principles  governing  causes  of 
this  kind. 

1.   Only  such  questions  will  be  determined  by  the  Court, 
as  it  is  necessary  to  settle  in  order  to  protect  thejiduciary 
in  the  discharge  of  his  present  duty.     Tyson  v.  Tyson^  100 
N.  C,  3()0 ;  Takjloe  v.  Bond^  Busbee's  Eq.,  5. 
f     2.   The  courts  will  not  assume  jurisdiction,  except  where 

■ 

there  is  a  present  existing  question  of  right  to  be  acted 
upon,  the  determination  of  which  can  now  be  made  the 
subject  matter  of  a  decree.  They  will  not  advise  as  to  the 
past  conduct  of  an  executor,  nor  as  to  the  future  and  con- 
tingent rights  of  legatees.  Tayloe  v.  Bond^  supra\  Little 
v.  Thor7ie,  93  X.  C,  69. 
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3.  The  trustee,  who  seeks  advice  as  to  the  disi>OBition  of 
property  or  the  distribution  of  a  fund,  must  as  a  rule  have 
it  in  his  possession,  so  that  the  order  of  the  Court  may  be 
carried  out.     Perkins  v.  Caldwell^  77  N.  C,  433. 

While  the  advisory  jurisdiction  of  the  Courts  cannot  be 
invoked  to  elicit  an  opinion  on  an  abstract  question,  yet 
where  the  court  has  properly  taken  cognizance  of  a  case 
for  the  settlement  of  another  controverted  point,  for  the 
proper  determination  of  which  it  incidentally  becomes 
necessary  to  place  a  construction  on  a  will,  the  courts  act- 
ing upon  a  familiar  rule  of  equity  practice  make  an  excep- 
tion to  the  general  rule.  Little  v.  Thorne^  supra.  The 
executor  had  in  hand  the  sum  of  $5727.47  arising  from  the 
sale  of  the  personal  property  after  paying  the  debts  of  the 
testator  and  the  costs  of  administration.  The  leading  pur- 
pose of  the  testator  to  make  an  equal  division  of  all  of  his 
estate,  real  and  personal,  except  a  specific  legacy  of  $500, 
left  in  trust  for  his  granddaughter,  Mary  B.  Atkinson,  is 
clearly  expressed  in  the  will  and  must  be  carried  out  if  it  is 
in  the  power  of  the  Court  to  do  so.  Ldssiter  v.  Wood^  63 
N.  C,  360;  King  v.  Lynch^  74  N.  C,  364;  Alexander  v. 
Summey^  66  N.  C,  577.  There  was  no  intent  expressed  to 
treat  as  advancements  the  indebtedness  of  his  children  nor 
on  the  other  hand  to  have  any  such  debt  left  out  of  an 
account  of  advancements  or  released. 

The  defendant  Charles  T.  Balsley,  one  of  the  sons  of  the 
testator,  was  indebted  to  the  estate  in  the  aggregate  sum  of 
*2885.87,  with  interest  on  various  smaller  sums,  making  up 
that  aggregate  from  various  dates.  His  creditors,  who 
are  defendants  and  who  appealed  from  the  judgment  of 
the  court,  contended  that  the  indebtedness  of  Charles  ought 
not  to  be  added,  in  order  to  arrive  at  the  aggregate  value  of 
the  real  and  personal  property  and  make  an  equal  division 
of  the  same ;  but  that  leaving  his  indebtedness  out  of  the 
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estimated- value  of  the  whole  estate,  Charles  was  entitled  to 
receive  one-fourth.  The  executor  was  advised  that  the 
amount  of  this  indebtedness  should  be  added  to  ascertain  the 
value  of  the.  estate,  and  deducted  from  the  one-fourth 
thereof  in  determining  the  amount,  if  anything,  coming  to 
Charles.  When  the  executor  sought  to  distribute  the  trust 
fund  arising  from  the  sale  of  the  personalty  and  left  after 
the  payment  of  debts  and  expenses,  he  was  confronted  with 

tome  controverted  questions,  about  which  he  had  a  right  to 
sk  the  advice  of  the  Court  for  his  own  present  protection. 

But  if  the  indebtedness  of  Charles  was  to  be  charged 
against  him  as  an  advancement,  the  executor  could  not 
determine  without  some  authoritative  valuation  of  the  entire 
real  estate  whether  after  deducting  the  debt  from  one- 
fourth  of  the  aggregate  sum  ascertained  by  adding  together 
the  balance  in  hand  arising  from  the  sale  of  the  personalty, 
the  sums  due  from  the  heirs  and  distributees  and  the  esti- 
mated value  of  the  real  estate,  there  would  be  any  excess 
on  hand  due  to  Charles.  Then,  if  there  should  be  any 
excess,  it  would  become  necessary  to  know  what  portion,  if 
any,  should  be  exempt  from  his  debts,  and  if  treated  as  a 
homestead,  how  the  fund  should  be  disposed  of  for  the 
benefit  of  Charles  and  his  creditors. 

But  the  defendants  assign  as  error  the  order  that  the  land 
be  sold  for  the  purpose  of  making  an  equal  distribution 
under  the  will.  It  is  declared  by  the  Court  in  express 
terms  however  that  it  was  made  by  "consent  .of  parties" 
and  it  is  manifest  therefore  that  no  exception  can  be 
taken  to  the  sale  at  this  late  day. 

So  the  whole  fund  is  now  in  hand,  and  it  remains  to 
determine  what  interest  Charles,  or  such  of  the  defendants 
as  are  his  creditors  have  in  its  distribution. 

We  think  that  the  motion  to  dismiss  for  want  of  jurisdic- 
tion was  properly  refused.     The  executor  set  forth  facts  suflS- 
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cient  to  sho\r  that  he  had  a  ri^ht  to  ask  the  advice  of  the 
Court  as  to  the  distribution  of  the  fund  already  in  hand,  and 
when  it  was  liiade  to  appear  that  the  advice  could  not  be  given 
without  first  ascertaining  and  determining  the  value  of  the 
real  estate,  the  Court  having,  in  the  exercise  of  its  equita- 
ble jurisdiction,  once  taken  rightful  cognizance  was  empow- 
ered and  required  to  afford  complete  relief,  even  though  it 
incidentally  involved  the  granting  of  a  remedy  ordinarily 
administered  by  the  Court  in  a  special  proceeding.  We 
have  seen  that  where  the  Court  takes  cognizance  for  a 
different  purpose,  it  will  incidentally  construe  a  will  in 
order  to  afford  the  relief  to  which  a  party  is  entitled,  and 
so  in  the  case  at  bar  the  Court,  finding  it  necessary  to  deter- 
mine the  value  of  the  land,  was  authorized  to  have  it  ascer- 
tained in  the  way  provided  by  law.  We  are  relieved  from 
the  necessity  of  determing  whether  the  heirs  could  have 
insisted  on  an  actual  partition  of  the  land  by  commissioners 
instructed  to  ascertain  the  aggregate  value  of  it,  and  if  it 
should  become  apparent  that  the  debt  of  Charles  would 
amount  to  more  than  the  value  of  a  share,  to  divide  it  as 
near  as  might  be  practicable  into  three  equal  shares  to  the 
other  heirs  entitled  under  the  will.  The  Court  by  consent 
of  all  parties  ordered  in  the  progress  of  this  litigation  that 
the  land  be  sold,  and  the  fund,  which  stands  in  place  of  it, 
is  now  subject  to  the  order  of  the  Court  just  as  the  residue 
of  the  proceeds  of  the  sale  of  personalty  has  been  from  the 
filing  of  the  complaint.  The  voluntary  consent  of  all  par- 
ties interested,  to  the  order  of  sale  likewise  dispenses  with 
the  necessity  for  considering  or  discussing  the  question 
whether  the  terms  of  the  will  are  such  as  to  give  the  exec- 
utor, by  implication,  power  to  sell.  It  is  immaterial,  in 
view  of  the  assent  of  the  parties  to  the  sale,  whether  in 
the  face  of  objection  the  executor  would  have  been  deemed 
authorized,  by  implication,  to  sell  in  order  to  carry  out  the 
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leading  purpose  of  the  testator  to  make  all  of  the  four 
devisees  equal,  or  whether,  in  the  way  indicated,  some  of  the 
devisees  might  have  demanded  actual  partition. 

If  Charles  Balsley's  indebtedness  exceeds  his  share  of 
-^  the  estate,  it  would  seem  that  the  Court  provided  for  the 
disposition  of  the  fund,  in  the  manner  pointed  out  as 
proper  in  Vanstoi^y  v.  Thornton^  112  N.  C,  196,  and  the 
cases  cited  by  the  Justice  who  delivered  that  opinion.  We 
think  there  was  no  error. 


LAURENCE  S.  HOLT  v.  SOUTHERN  FINISHING  AND 

WAREHOUSE  COMPANY  et  al. 

Certiorari — Practice — Premature  Appeal  — Examination 
of  Adverse  Party  before  Trial — Corporation — Right  of 
Stoclcholder  to  Inspect  Books  of  Corporatimi. 

1.  In  an  action  by  a  stockholder  of  a  Corporation  to  set  aside  as 

fradulent  an  assignment  of  a  contract  by  the  corporation, 
the  directors  may,  under  Sect.  580  et  seq.  of  The  Code  be 
compelled  to  disclose  information  to  enable  plaintiff  to  frame 
his  complaint  even  though  their  evidence  may  result  in 
pecuniary  injury. 

2.  In  an  action  by  a  stockholder  of  a  corporation  to  set  aside  as 

fraudulent  an  assignment  by  the  corporation  of  a  contract, 
the  plaintiff  is  entitled  under  Sec.  580  et  seq,  of  The  Code  to 
inspect  the  books  of  the  corporation  in  order  to  obtain 
information  upon  which  to  frame  his  complaint. 

8.  An  appeal  does  not  lie  (being  premature)  from  an  order  direct- 
ing the  examination  of  directors  of  a  corporation  under  the 
provisions  of  580  et  seq.  of  l^he  Code,  in  an  action  by  a  stock- 
holder against  the  corporation,  or  from  a  refusal  to  dis- 
charge such  order. 

Petition  of  the  defendant  for  a  writ  of  Certiorari,  an 
appeal  having  been  refused. 
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The  plaintiff,  a  stockholder  in  defendant  company,  for 
himself  and  all  other  stockholders,  brings  this  action 
against  the  defendant  and  tiles  affidavit,  dated  April  13, 
1895,  as  follows : 

"1.  That  he  has  begun  a  civil  action  in  the  Superior  Court 
oT  Alamance  County,  in  which  the  pleadings  have  not  yet 
been  filed. 

''±  That  Neil  Ellington,  E.  T.  Garset  and  J.  W.  Lindau 
are  stockholders  in  defendant  company  and  directors  in  the 
same,  and  that  as  such  are  parties  to  this  action,  or  persons 
for  whose  benefit  the  action  is  immediately  defended. 

"3.  That  in  order  to  get  facts  upon  which  to  base  a  com- 
plaint, it  is  necessary  to  examine  the  parties  above  named 
under  sections  579,  580,  581,  582,  583,  584,  585  and  586  of 
The  Codej  and  that  they  have  information  which  is  neces- 
sary and  material  evidence  for  the  plaintiff. 

"4.  That  the  object  of'  the  action  is  to  set  aside  a  pre- 
tended transfer  by  defendant  to  Moses  H.  Cone  of  a  cause 
of  action  arising  out  of  an  alleged  contract,  also  of  an 
alleged  contract  executed  September  9,  1892,  by  the  plain- 
tiff with  the  defendant  company,  and  that  the  reasons  for 
seeking  to  set  the  same  aside  are  that  Cone  is  a  stockholder 
and  director  in  the  company  and  has  been  since  its  organi- 
zation, that  he  was  the  promoter  of  the  enterprise,  and  that 
any  purchase  or  pretended  purchase  by  him  of  the  said  con- 
tract from  the  company  is  fraudulent  and  voidable  at  the 
option  of  a  complaining  stockholder,  and  that  defendant  is 
now  and  has  been,  since  its  organization,  one  of  the  largest 
stockholders  in  the  company. 

"5.  That  the  board  of  directors  consists  of  men  largely 

under  the  influence  of  Cone,  and  one  of  them  is  a  brother 

and  another  a  brother-in-law  of  Cone,,  as  affiant  is  informed 

and  believes,  and  that  five   persons   only   constitute  such 

board. 
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''6.  That  the  pretended  sale  aforesaid  took  place  some  time 
in  January,  1895,  at  a  meeting  or  an  adjourned  annual 
meeting  of  the  directors;  that  affiant  has  made  diligent 
effort  to  get  at  the  truth  of  said  alleged  sale,  and  to  this  end 
has  made  inquiry  of  the  directors  as  to  the  same,  and  has 
also  made  application  to  the  Secretary  and  Treasurer  of  tfie 
Company  to  see  the  boolcs  of  the  company  bearing  upon 
said  sale  or  transfer,  but  that  all  his  efforts  have  been  in 
vain. 

"7.  That  defendants  have  said  knowledge  and  that  plain- 
tiff is  entitled  to  the  same,  he  being  a  stockholder  in  the 
Company  and  interested  in  said  contract. 

"Wherefore,  plaintiff  prays  the  Court  to  appoint  some 
suitable  person  commissioner  to  take  said  examination  at 
such  time  and  place  as  the  Court  shall  designate,  and  shall 
meet  the  wishes  of  the  parties." 

Order  of  Green^  Judge^  April"  19  :  "The  Court  adjudges 
that  plaintiff  is  entitled  to  take  the  examinations  of  the 
directors  in  defendant  company  (named  in  his  affidavit)  to 
be  used  in  preparing  the  complaint  and  as  evidence  in  the 
case  at  the  trial ;  and  appoints  T.  J.  Shaw,  Commissioner, 
as  provided  in  section  580  of  The  Code^  and  designates  Sat- 
urday, April  27,  1895,  at  Greensboro,  N.  C,  at  the  law  office 
of  Shaw  <fe  Scales,  as  the  time  and  place  when  and  where 
he  will  cause  said  parties  to  be  and  appear  by  subpcenas 
and  whose  evidence  he  will  then  and  there  take  as  required 
by  law.     (  Copies  to  be  served  on  parties. ) 

(Signed)     Green,  Judge." 

Thereupon,  on  April  19,  the  commissioner  notified  the 
parties  in  pursuance  of  the  above  order. 

And  the  defendant  (company,  on  Ay)ril  20,  notified  the 
plaintifl'that  on  the  24th  of  Aj)ril,  1895,  at  Oxford,  a  motion 
would  be  made  before  Judge  Green  to  set  aside  the  order 
theretofore  made,  appointing  a  commissioner  to  take  exami- 


N.  C]  FEBRUARY  TERM,  1895.  483 


Holt  v.  Warehouse  Company. 


nation,  &c.,  upon  the  ground'  that  the  same  was  improvi- 
dently  granted,  and  was  granted  upon  insufficient  affidavit, 
and  without  notice,  and  for  other  causes. 

Affidavit  of  J.  W.  Lindau,  Secretary  &  Treasurer  and 
a  director  in  the  defendant  company,  April  23  : 

That  on  the  21st  of  March,  1895,  plaintiff  began  this 
action  and  caused  summons  to  be  served  on  defendant  com- 
pany, but  which  has  not  been  served  on  defendant  Cone; 
no  pleadings  have  ever  been  filed;  plaintiff  upon  notice  to 
defendant  applied  to  the  Judge  for  an  order  requiring 
defendant  to  furnish  to  plaintiff  a  copy  of  all  books,  papers 
and  documents  in  its  possession  and  under  its  control  rela- 
ting to  the  controversy  between  plaintiff  and  defendant,  or 
fur  permission  to  inspe^  t  and  copy  the  same,  alleging  that 
tlie  same  contained  information  necessary  to  enable  him  to 
file  his  complaint;  that  in  the  affidavit  filed  by  plaintiff,  it 
was  stated  that  the  purpose  of  the  suit  was  to  se""  aside  an 
alleged  transfer  by  the  comp  iny  to  the  co-defendant  Cone 
of  an  alleged  contract  which  plaintiff*  is  alleged  to  have 
made  with  said  Cone  for  the  company,  which  said  contract 
was  set  out  in  the  affidavit;  that  an  answer  to  the  affidavit, 
and  numerous  affidavits  in  support  of  the  answer  were  filed 
by  the  company,  and  after  argument  the  motion  of  plaintiff 
was  granted  by  the  court  and  defendant  prayed  an  appeal 
to  the  Supreme  Court  and  has  perfected  the  same,  and  it  is 
now  pending  in  said  Court ;  that  while  the  appeal  was 
pending,  wherein  the  right  of  plaintiff'  to  have  the  benefit 
of  said  books,  &c.,  is  denied  by  defendant,  and  whereby  all 
proceedings  to  obtain  the  relief  asked  were  suspended  in 
the  lower  court  the  plaintiff*  procured  from  the  clerk  a  com- 
mission to  ta'ke  the  depositions  of  Ellington  and  Garset  and 
this  affiant  before  said  Commissioper,  and  caused  subpoenas 
duces  tecura  to  iseue  for  said  officers  commanding  them  to 
appear  before  the  Commissioner  and  bring  said  books,  etc.. 
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^    M.*r withstanding   fhe  question    of  the  right  of 
r  -■'  iiiive  the  books,  was  pending  before  the  Supreme 
.  ••  ;  Mir  >aid  commission  was  issued  without  notice  to 
,.   »  laanr  while  the  question  was  so  pending  and  before  any 
^-v^t.'  of  summons  on  the. defendant  Cone,  and  before  any 
]>it.'ti^{iMi^  were  filed  ;  and  in  this  state  of  things  the  defend- 
,iMr    bv   its  counsel   appeared   before  the  clerk  and  moved 
xW  rt^asons  set  out  in   its  affidavit  to  revoke  said  commis- 
:jLiv>n,  which  motion  was  allowed,  and  an  order  made  direct- 
ittg  the  commissioner  to  proceed  no  further;  that  affiant  is 
advised  and  believes  that  if  it  was  competent  for  the  Supe- 
rior (\)urt  to  make  anyorder  affecting  the  right  of  plaintiff 
to  an   inspection   and  copy  of  the  books,  <fec.,  of  the  (com- 
pany,   while    the  question   of  such   right   was  pending  as 
aforesaid,  the  clerk  of  the  court  below,  ac'ting  as  and  for  the 
Judge,  had  power  to  issue  and  revoke  the  commission,  and 
the  act  of  the  clerk  in   revoking  the  same  amounted  to  a 
.judgment  that  plaintiff  was  not  entitled  to  the  relief  sought, 
and  that  judgment  remaining  still  in   force,  not  ap])ealed 
from  and  unreversed,  and   being  the  judgment  of  a  court 
of  competent  jtirisdicti(m   is  conclusive  upon  the  plaintiff 
and  is  re,'^  judicata  as  to  his  rights  in  the  premises;  that 
notwithstanding  the  right  of  plaintiff  in   the  premises  is 
questioned  in   the  appeal   pending  as  aforesaid,    and   not- 
withstanding the  said  juc]gment,  which  is  still  in  force,  the 
plaintiff  applied  for  and  ol>tained  an  order  adjudging  thut 
plaintiff  is  entitled  to    take    the    said    examinations,  and 
appointing  a  commissioner  to  take  the  same,  and  directing 
him  to  cause  the  parties  to  appear  at  a  certain  time  and 
place,   and  that    accordingly  the  commissioner    has    issued 
subpoenas  commanding  affiant  and  said    parties    to  bring 
with  them  the  books,   tfec.,    of  the  company,    and    affiant 
believes  that  this  is  but  another  attempt  of  plaintiff  to  have 
the  Superior  ("ourt  give  him  the  relief,  his  right  to  which 
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being  questioned  as  aforesaid  and  which  has  already  been 
denied  him  by  a  court  of  competent  jurisdiction  as  afore- 
said ;  that  the  object  of  plaintiff's  suit  as  set  out  in  his  affi- 
davit is  to  set  aside  an  alleged  transfer  of  an  alleged  con- 
tract by  the  company  to  the  defendant  Cone,  a  matter 
properly  provable  by  the  rules  of  evidence  only  by  the 
records  of  said  corporation  showing  its  doings  in  this 
behalf,  and  the  pretence  of  plaintiff  that  he  desires  to  elicit 
any  information  as  to  said  transfer  resting  in  the  knowledge 
of  any  of  the  parties  sought  to  be  examined,  amounts  to 
nothing,  as  neither  of  the  parties  could  testify  as  to  the 
contents  of  the  books,  &c.,  which  are  the  best  evidence  of 
the  alleged  transfer,  and  any  testimony  of  theirs  as  to  this 
matter  could  not  be  used  on  the  trial  of  the  action,  for  the 
reason  that  the  same  won  Id  affect  the  defendant  Cone  who 
has  not  yet  been  served  with  process ;  affiant  is  advised  and 
believes  that  it  was  incompetent  for  the  court  to  make  said 
order  pending  said  appeal,  and  that  plaintiff  had  been 
denied  the  rights  thereby  granted  by  the  clerk  of  the  Supe- 
rior Court  of  Alamance  County  acting  as  and  for  the  court; 
and  if  it  was  competent  at  all,  ajffiant  is  advised  and 
believes  that  the  order  should  not  have  been  made  except 
upon  notice  to  defendant,  that  it  was  made  upon  insuffi- 
cient affidavit,  and  is  erroneous  in  that  it  appoints  a  com- 
missioner to  take  the  examination,  instead  of  i^rdering  the 
same  to  be  taken  before  the  Judge  or  court ;  affiant  believes 
the  fact  to  be,  and  so  charges  that  the  purpose  of  plaintiff 
is  not  bona  Jide  to  secure  information  upon  which  to  file  a 
complaint,  but  that  the  purpose  to  elicit  information  for 
use  in  a  case  now  pending  in  the  Supreme  Court  of  the 
City  of  New  York,  wherein  Moses  H.  Cone  is  plaintiff  and 
Lawrence  S.  Holt  is  defendant. 

Facts  found  by  the  (^ourt  upon  the  motion  of  defendant 
to  set  aside  the  order  heretofore  made  Aj)ril  19  : 
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1.  That  the  right  of  plaintiff  to  an  inspection  and  copy 
of  the  books,  &c.,  was  pending  in  the  Supreme  Court  at  the 
time  tne  order  was  granted. 

2.  That  under  the  order,  the  commissioner  appointed 
thereby  has  issued  subpoenas  duces  tecum  commanding  the 
presence  of  the  persons  named  in  the  order  at  the  place 
therein  named,  and  that  they  bring  with  them  the  books, 
&c.,  of  defendant  company,  and  that  similar  subpoenas  were 
issued  under  the  commission  of  the  clerk  of  the  Superior 
Court  of  Alamance  County  hereinafter  referred  to. 

3.  That  while  said  appeal  was  pending  in  the  Supreme 
Court,  the  plaintiff  applied  for  and  obtained  from  the  clerk 
of  the  Superior  Court  of  Alamance  County  a  commission 
to  take  the  depositions  of  the  same  persons  named  in  said 
order,  which  commission  was  subsequently  revoked  by  said 
clerk,  who  had  competent  power  and  authority  to  issue  and 
revoke  the  same. 

4.  That  defendant  Company  and  witnesses,  sought  to  be 
examined,  had  no  notice  of  the  order  made  on  April  19,  as 
aforesaid. 

5.  That  the  persons  sought  to  be  examined  are  parties  to 
this  suit  (Signed)  Geken,  J. 

Order  made  at  Chambers  in  Oxford,  on  the  24th  April, 
1895:     On  consideration  of  the  motion  to  recall  a  former 
order  appointing  Shaw   Commissioner  to  examine  J.  W. 
Lindau,  E.  T.  Garset  and  Neil  Ellingfbn  as  set  out  in  said 
order,  the  Court  here  now  considers  and  adjudges  that  said 
order  be  affirmed  and  approved  in  all  things,  and  that  the 
motion  be  overruled.     In  considering  the  said  examination 
of  said  parties,  no  inspection  of  the  books  of  the  Compauy 
by  the  plaintiff  and  no  copy  of  such  books  by  him  will  be 
allowed  but  in  all  things  said  examination   will  be  con- 
ducted as  like  cases  are  conducted  by  commissions  in  taking 
such  examination  (Signed)  Green,  J.     From  this  order  the 
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defendant  prayed  an  appeal.      The  appeal  was  refused  by 
the  Court  as  being  premature,  and  the  defendant  excepted. 

Messrs,  Fuller^  Winston  i&  Fuller^  for  plaintiff. 
Messrs,  Dillard  cfe  King^  L,  M,  Scott  and  Shepherd  cfe 
JSusheej  for  defsndant — petitioner. 

Montgomery,  J. :  This  is  an  application  for  a  writ  of 
certiorari  as  a  substitute  for  an  appeal,  alleged  to  have 
been  denied  to  the  defendant  by  the  Judge  below.  The 
record  presents  a  most  unusual  condition  of  affairs.  Five 
members  constitute  the  board  of  directors  of  the  defendant 
company,  of  which  number  the  defendant  Cone,  his  brother 
and  his  brother-in-law  constitute  a  majority.  The  plaintiff, 
one  of  the  largest  stockholders  in  the  company,  is  denied 
the  right  to  inspect  the  books  of  the  company,  and  that  too 
after  he  has  made  known  to  the  directors  his  belief  that  the 
books  contain  evidence  of  matters  deeply  prejudicial  to  his 
interests,  both  as  a  stockholder  and  as  an  individual,  and 
which  a  majority  of  the  directors  have  corruptly  and 
secretly  entered  therein.  Very  cogent  reasons  must  be 
shown  this  Court  before  it  will  conclude  that  such  a  right 
does  not  belong  to  the  plaintiff.  The  plaintiff  has  com- 
menced a  civil  action  in  the  Superior  Court  of  Alamance 
against  the  defendant  for  the  purpose  of  setting  aside  an 
alleged  pretended  transfer  by  the  defendant  corporation  to 
Moses  H.  Cone  of  a  cause  of  action,  arising  out  of  an 
alleged  contract,  and  also  an  alleged  contract  executed  Sep- 
tember 9,  1892,  by  the  plaintiff  with  the  defendant  com- 
pany, for  the  reasons  set  out  in  the  affidavit  of  the  plaintiff 
of  April  13,  1895,  as  appears  in  the  statement  of  facts  in 
the  case.  To  enable  him  to  draw  his  complaint  with 
greater  certainty,  the  plaintiff  desires  to  examine  Neil 
Ellington,  E.  T.  Garset  and  J.  W.  Lindau,  stockholders  and 
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directors  of  the- company,  under  sections  580  and  581  of 
The  Code,  He  has  as  much  right  to  examine  Ellington 
and  Garset  and  Lindau  before  the  trial  as  at  the  trial,  and 
they  are  subject  to  the  same  rules  of  examination  as  prevail 
in  the  examination  of  witnesses  on  the  trial  of  actions 
before  the  Courts  and  they  are  compelled  to  answer  all  per- 
tinent and  material  questions  put  to  them,  except  such  as  the 
Constitution  and  Laws  relieve  them  from  answering.  We 
know  of  no  such  exemption, -except  a  man  may  not  be  com- 
pelled to  give  evidence  against  himself,  which  is  found  in 
Article  I,  Section  II,  of  the  Constitution,  which  section,  by- 
judicial  construction,  has  been  extended  to  witnesses  in 
civil  actions.  Fertilizer  Go,  v.  Taylor^  112  N.  C,  141.  It 
makes  no  difference  whether  the  answer  will  result  in 
pecuniary  injury  to  the  witness  or  not ,  they  must  answer 
the  questions  as  they  would  be  required  to  do  before  the 
Courts. 

In  the  case  before  us,  the  matters  about  which  the  plain- 
tiff wishes  to  examine  the  defendants  appear  to  be  most 
material  to  the  plaintiff  and  are  in  no  sense  inquisitorial. 
The  plaintiff  appears  deeply  interested  as  a  stockholder  in 
the  business  of  the  company,  and  he  alleges  that  he  is  being 
injured  by  the  acts  of  the  company,  because  he  is  not 
allowed  to  inspect  its  books ;  and  he  wishes  to  examine  the 
defendants,  who,  he  declares  under  oath,  can  furnish  him 
with  evidence  necessary  and  material. 

It  seems  idle  under  the  facts  of  the  case,  as  brought  out 
by  the  plaintiff's  affidavit,  to  talk  about  inquisitorial 
powers  being  given  to  the  commissioner  by  the  Judge  who 
made  the  order  of  examination.  The  affidavits  of  the 
defendants  offered  on  the  hearing  before  Judge  Oreen  to 
vacate  his  order  allowing  an  examination  of  the  defendants, 
furnish  nothing  which  goes  to  show  any  reason  why  they 
should    be   excused    from    being    examined.     They  simply 
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deny  the  plaintiffs  right  to  have  the  examination  without 
furnishing  any  legal  excuse  for  such  a  denial.  The  papers 
filed  in  the  matter  bring  up,  and  there  was  argued  before 
us  by  counsel  on  both  sides,  a  certain  order  made  in  a  pro- 
ceeding concerning  this  matter  by  Judge  Green,,  at  Dur- 
ham, on  the  1st  of  April,  1895,  which  is  as  follows:  "This 
matter  coming  on  to  be  heard  and  being  heard  in  Cham- 
bers^ in  Durham,  on  April  1, 1895,  the  plaintiff  and  defend- 
ant being  represented  by  counsel,  the  defendant  Cone  not 
being  represented,  upon  reading  and  considering  the  affida- 
vit of  the  plaintiff  and  the  answer  of  defendant  company, 
made  through  its  president,  Neil  Ellington,  and  duly  veri- 
fied, and  the  affidavits  of  E.  T.  Garset  and  J.  W.  Lindau, 
and  a  part  of  what  purports  to  be  a  copy  of  an  affidavit 
made  by  Moses  H.  Cone  in  an  action  pending  in  the  State 
of  New  York  between  this  plaintiff  and  said  Cone,  which 
was  offered  by  plaintiff  as  well  as  his  own  affidavit  in 
reply,  the  court  adjudges  and  declares  that  under  section 
578  of  The  Code^  the  granting  or  refusal  of  plaintiff's 
motion  is  a  matter  purely  within  the  discretion  of  the  court, 
and  that  it  is  unnecessary  that  the  court  should  find  any 
facts;  and  in  the  execcise  of  this  discretion,  the  court 
adjudges  that  the  defendant  compan\'  permit  the  plaintiff, 
L.  S.  Hi>lt,  to  inspect  the  books  in  its  possession,  or  under 
its  control,  which  contain  entries  of  the  acts  and  doings  of 
the  directors  and  stockholders  of  the  defendant  company 
at  the  annual  meeting,  or  an  adjourned  meeting  of  said 
directors  and  stockholders  in  January,  1S95,  and  that  plain- 
tiff may  inspect  and  copy  such  entries  above  described  in 
such  books  as  he  deems  material,  or  containing  evidence 
relative  to  the  merits  of  the  action,  at  any  time  during 
business  hours  within  the  next  ten  days,  and  said  inspection 
and  copy  may  be  made  by  the  plaintitt*  in  person,  or  by  his 
attorneys,  Fuller^  Winston  cO  Fuller^  or  any  one  of  them. 
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py  of  this  order  to  be  served  on  the 


.  .^    reated  this  order  and   the  application 

v>  made  as  a  bill  of  discovery  in  Equity. 

.    .tdidavits,   that    the    books    sought  to  be 

.  ^^  plaintiff'  contained  any  entry  about  the 

^  :rfi  the  plaintiff*  wished  to  have  knowledge. 

.<v    .    »rher  reason  given  why  the  inspection  should 

....     Sei'tions  580  and  581  of  The  Code  are  a  sub- 

iu*  old  bill  of  discovery,  and  only  a  substitute. 

..  .  ^onon  579  of  The  Code  declares  that  "No  action 

..I  liisi'overy  under  oath,  in   aid  of  the  prosecution 

■  ;!v.v   of  another  action  shall  be  allowed,  nor  shall 

\.«:tii nation  of  a  party  be  had  on  behalf  of  the  adverse 

.    '  V .  o\ot»pt  in  the  manner  prescribed  by  this  Chapter/' 

.    -vn  the  whole  matters. brought  before  us  and  argued 

10  motion  for  the  writ  of  certiorari^  we  are  of  the  opin- 

%a  :Kat  the  appeal  from  the  order  of  His  Honor  Judge 

i  .e/«*  made  on  the  first  of  April,  1895,  was  premature  and 

>iuht  not  to  have  been  allowed,  as  was  also  the  appeal  from 

».<  other  order  of  the  24th  of  April,  1895;  and  that  His 

Honor  committed  no  error  in  making  either  one  of  said 

v»r\lers,  and  they  are  affirmed.     Helens  v.  Green^  105  N.  C, 

:fM  :    Vanii  v.  Lawrence^  111  N.  C,  32;  Fertilizer  Co.  v. 

TityloTj  HU/pra.     The  defendants  will  pay  the  costs  of  this 

proceeding. 

Affirmed. 
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M.    PRETZFELDER    &    CO.    v.    MERCHANTS'    INSURANCE 

COMPANY  et  al. 

Practice — Joinder  of  Actions — Action  Against  Several 
Insurance  Companies — Arbitration — Failure  of  Arbi- 
trators to  Agree. 

1.  Where  plaintiff's  property  was  insured  in  several  insurance  com- 

panies, the  contract  with  each  containing  the  provision  that 
plaintiff's  right  of  recovery  against  each  should  be  limited  to 
the  proportion  of  the  loss  which  the  amount  of  the  policy 
issued  by  each  company  bore  to  the  total  amount  of  insur- 
ance, it  was  no  misjoinder,  but  essentially  proper,  that  all 
the  companies  should  be  made  parties  defendant  in  one  and 
the  same  action  to  recover  for  the  destruction  of  such  prop- 
erty by  fire. 

2.  In  such  case  the  verdict  '^affects  all  parties  to  the  action "  and 

the  joinder  is  permissible  under  Section  267  of  The  Code. 

3.  Where  arbitrators,  or  a  majority  of  them,  fail  to  agree  upon  an 

award,  and  the  parties  cannot  agree  upon  other  arbitrators, 
they  are  relegated  to  their  legal  rights  and  an  action  may  be 
maintained. 

Civil  action,  heard  before  Hoke^  ./.,  at  August  Term, 
1894,  of  Guilford  Superior  Court,  on  demurrer  to  the  com- 
plaint. The  action  was  brought  against  several  insurance 
companies  whose  policies  the  plaintiff  held,  to  recover  for 
the  damage  done  to  his  stock  of  goods  by  fire. 

After  alleging  the  issuance  of  the  policies  by  the  defend- 
ant companies  and  the  fire  which  occasioned  the  loss  and 
damage,  the  complaint  further  sets  out  the  following  : 

''9.  That  immediately  after  the  fire  plaintiff  notified  the 
defendant  companies  thereof  through  their  agent,  R.  G. 
Glenn,  and  the  said  Glenn  at  once  notified  each  defendant, 
and  thereafter,  to-wit,  on  the  11th  day  of  March,  just  two 
days  after  the  fire,  the  defendant  companies,  each  and  all  of 
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them,  had  their  adjusters  in  Greensboro  to  inspect,  examine 
and  adjust  the  loss  to  plaintiff. 

"  10.  That  by  the  time  the  said  adjusters  arrived  in 
Greensboro  the  plaintiff  had  collected  together  the  goods 
that  were  damaged  as  aforesaid,  and  had  classified  the  same, 
putting  boots  and  shoes  in  separate  places,  oil-cloth,  carpets 
and  trunks,  rugs,  valises,  gents'  furnishing  goods  and 
notions  and  cloaks  also,  in  separate  and  distinct  parcels  for 
convenient  and  intelligent  examination  by  the  adjusters, 
whom  he  was  expecting,  and  on  their  arrival  plaintiff 
pointed  out  the  said  damaged  parcels  to  the  adjusters,  who 
inspected  the  same,  giving  them  every  aid  in  his  power  to 
enable  them  to  make  a  just  estimate  of  his  loss;  and  plain- 
tiff showeth  that  he  and  the  adjusters  were  unable  to  agree 
upon  the  damages  sustained  by  the  plaintiff,  and  therefore 
on  the  demand  of  the  defendant  companies  for  an  arbitra- 
tion, as  provided  for  in  the  policies  to  fix  the  amount  of  the 
damages  to  plaintiff,  a  board  of  arbitrators  was  organized, 
and  the  arbitrators  entered  upon  the  duty  of  examining  and 
fixing  the  damages,  and  after  proceeding  to  some  extent 
with  a  few  of  the  parcels  some  disagreement  arose  between 
them,  and  they  refused  to  go  on,  and  broke  up  without 
making  any  award,  and  could  not  be  got  to  resume  their 
work,  although  urged  by  plaintiff  so  to  do. 

"  11.  That  said  miscarriage  of  the  arbitrators  having 
occurred  on  the  11th  of  March,  and  plaintiff  being  very 
anxious  to  have  his  loss  definitely  settled,  and  whilst  the 
damaged  goods  were  classified  and  in  a  situation  to  be 
intelligently  viewed,  he  proposed  to  the  adjusters  to  arrange 
a  new  board  of  arbitrators  and  let  the  damage  be  ascer- 
tained ;  but  this  reasonable  request  the  defendants  refused, 
unless  plaintift'  would  allow  them  to  retain  on  the  new- 
board  the  men  thev  had  chosen  and  who  had  acted  with 
and  on  the  disbanded  board  aforesaid,  and  plaintiff  being 
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unwilling  to  such  an  unfair  advantage  in  defendants'  favor^ 
refused  to  assent  to  their  terms  and  insisted  on  a  new  board 
out  and  out,  but  defendants  declined  and  broke  up  and 
went  away  on  the  12th,  claiming  an  award  from  the  board 
already  organized  without  any  notice  of  a  purpose  ever  to 
return,  and  stayed  away  until  the  18th  of  March,  1890, 
when  three  adjusters  came  back  and  proposed  to  plaintiff  to 
organize  a  new  board,  which  plaintiff  had  urged  upon  them 
and  they  had  refused  as  aforesaid. 

"12.  To  this  last  proposition  for  a  new  board  coming  from 
defendants  a  week  and  more  after  they  had  declined  the 
same  proposition  of  the  plaintiff,  the  plaintiff  refused  to 
assent  for  the  reason  that  by  the  time  the  adjusters  of 
defendants  having  gone  away  and  left  no  notice  of  a  purpose 
to  return,  but  insisting  on  an  award  from  the  board  before 
that  time  organized,  he  had  supposed  they  would  never 
return,  and  in  that  state  of  things  he  had  dried,  brushed  and 
sunned  the  damaged  articles  and  ^otherwise  worked  with 
them  as  best  he  could,  and  then  it  was  impracticable  to 
select  and  get  together  again  the  damaged  articles  which 
had  been  intermixed  in  a  large  stock  of  goods  throughout 
the  store  and  classify  them  again  so  as  to  be  intelligently 
inspected  and  with  any  prospect  of  a  fair  estimate  of  the 
damages  sustained. 

"13.  Plaintiff,  further  complaining,  showeth  that  at  the 
time  the  adjusters  were  here  he  had  classified  and  on  the 
counter,  shoes  and  boots,  the  damages  to  which  was  $500 ; 
cloaks,  damaged  $500 ;  oil  cloth,  carpets  and  trunks,  dam- 
aged $200  ;  rugs  and  valises  damaged  $100  ;  fans  damaged 
$75,  and  gents'  furnishing  goods  and  notions  $275  ;  and  to 
all  these  the  said  adjusters  had  access  and  knew  of  the 
amount  of  damages  claimed  on  each  class  and  parcel,  and 
they  said  and  knew  that  they  were  greatly  damaged  and 
they  made  no  question  with  plaintiff  except  as  to  the  ques- 
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tions  of  the  damages,  which  then  could  have  been  and  would 
have  been  easily  admitted  if  defendants  would  have  assented 
to  the  organization  of  a  new  board  of  arbitrators  as  proposd 
by  plaintiff  and  urged  by  him  as  hereinbefore  set  forth. 

"14.  That  the  defendant  companies  stipulated  in  their 
8aid  policies  that  each  of  them  should  not  be  liable  for  a 
greater  proportion  of  any  loss  sustained  by  the  plaintiff 
than  the  sum  insured  in  each  bears  to  the  whole  sum  insured 
on  the  goods,  and  under  the  provision  of  the  policies 
the  plaintiiT  claims  that  the  amount  to  be  borne  by 
each  shall  be  ascertained  and  paid  by  said  companies  abso- 
lutely. Plaintiff,  further  complaining,  showeth  that  he 
kept  and  performed  on  his  part  all  the  conditions,  agree- 
ments, stipulations  and  requirements  required  of  him  in 
said  several  policies  in  all  respects,  at  all  times,  and  in  all 
things,  according  to  the  true  intent  and  meaning  thereof, 
except  in  the  particular  that  he  did  not  make  and  send  for- 
ward proofs  of  loss,  for  the  reason  that  defendants,  by  their 
adjusters,  saw  the  damaged  goods,  arranged  and  classitied, 
aforesaid,  with  every  explanation  desired  of  him,  and  waived 
said  proofs  by  the  arbitration  begun,  and  by  the  acts  and 
conduct  of  their  said  adjusters  on  the  occasion  of  the  refusal 
of  the  arbitrators  to  go  on  and  make  their  award,  which 
acts  and  conduct  are  hereinbefore  set  forth." 

The  defendants  demurred  to  the  complaint  upon  the  fol- 
lowing grounds: 

^^ First.  That  several  causes  of  action  have  been  improp- 
erly united,  one  being  an  action  against  the  Merchants 
Insurance  Company,  of  Newark,  for  a  loss  under  a  policy 
of  insurance  issued  to  him  by  that  company ;  another 
being  an  action  against  the  North  British  and  Mercantile 
Insurance  Company  for  a  loss  under  a  policy  of  insur- 
ance issued  to  him  by  that  company,  another  being  an 
action  againt  the  Western  Assurance  Company,  of  Toronto, 
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Canada,  for  a  loss  under  a  policy  of  insurance  issued  to 
him  by  that  company ;  another  being  an  action  by  the 
plaintiff  against  the  Virginia  Fire  and  Marine  Insurance 
Company  for  a  loss  under  a  policy  of  insurance  issued  to 
him.  b}'  that  company;  another  being  an  action  by  the 
plaintiff  against  the  Rochester  German  Fire  Insurance 
Company  for  a  loss  under  a  policy  of  insurance  issued  to 
him  by  that  company. 

'^Second.  That  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  in  that  while  it  admits 
that  proof  of  loss  was  required  by  the  policy  issued  by  this 
company  to  be  furnished  by  the  plaintiff  to  said  company, 
no  proof  of  loss  has  been  so  furnished  and  no  sufficient 
excuse  for  not  furnishing  it  is  given,  and  the  excuse  which 
is  alleged  in  the  complaint  is  insufficient  in  law." 

Another  ground  of  demurer  was  '*  that  an  award  or 
appraisal,  when  demanded,  is  another  precedent  to  an 
action  or  recovery  by  the  plaintiff;  that  such  award  or 
appraisal  was  demanded  by  the  defendants;  that  appraisers 
were  appointed,  but  failed  to  make  an  award ;  that  the 
plaintiff  Pretzfelder  refused  to  enter  upon  another  appraisal 
or  arbitration,  unless  the  defendants  would  select  different 
appraisers  or  arbitrators ;  that  afterwards  the  defendants 
proposed  to  enter  upon  another  appraisal  or  arbitration, 
selecting  different  appraisers  or  arbitrators,  which  was  then 
refused  by  the  said  Pretzfelder ;  that  there  has  been  no 
award  or  appraisal  before  this  action  was  commenced." 

The  demurrer  was  overruled  and  defendants  appealed. 

Messrs,  Dillard  cfe  King  and  Jas.  E,  Boyd^  for  plaintiff. 
Messrs.  MacRae  cfe  Day  and  J.   W,  Hinsdale^  for  defend- 
ants (  appellants. ) 

Clabk,  J.  :  The  plaintiff  was  insured  in  several  compa- 
nies, the  contract  with  each  containing  the  provision  that 
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the  plaintiff's  right  of  recovery  against  each  was  limited 
to  the  proportion  of  the  loss  which  the  amount  named  in 
the  policy  of  each  company  should  bear  to  the  whole  amount 
insured.     It    is    not    only    no    misjoinder,   but    essentially 
proper   that    all    the    companies   should    be  made  parties 
defendant.     If  each  company  should  be  sued  separately, 
not  only  would  the  same  proposition  of  law  arise  and  the 
same  evidence  be  gone  over  in  five  different  actions  at  an 
expense  of  five  times  the  amount  of  court  costs,  and  much 
needless  consumption  of  the  time  of  the  courts,  but  as  the 
trial  would  be  before  five  different  juries  the  loss  might  be 
assessed  at  five  different  amounts.     There  is  no  method  to 
gauge  accurately  the  pro  rata  loss  of  each  company  so  read- 
ily as  by  one  verdict  and  one  apportionment,  according  to 
the  varying  amount  of  risk  taken  by  each  company.     By 
their  stipulation  to  apportion  the  loss  the  companies  have, 
to  that  extent  at  least,  made  the  five  policies  one  contract, 
the  amount  of  damages  accruing  upon   which  should   be 
assessed  and  apportioned  in  one  joint  action.     Adams'  Eq., 
200;    1    Pomeroy    Eq.   Jur.,    Section  245,  274;  Black  v. 
Shreeve^  3  Hals,   Ch.   440,  456.     The  verdict  necessarily 
"  affects  all  parties  to  the  action."     The  joinder  is  there- 
fore wnthin  the  purview  of  The  Code^  Sec.  267.     Hamlin  v. 
Thicker,  72  N.  0.,  502  ;    Young  v.   Young,  81  N.  C,  91 ; 
Heggie  v.  Hill^  95  N.  C,  303.     Where  there  is  a  misjoin- 
der of  causes  of  action,  the  court  may  allow  the  action  to  be 
divided ;  ( Code^  Sec.  272,  Hodges  v.  Railroad^  105  X.  C, 
170)  or,  where  there  is  a  misjoinder  of  parties,  the  court  in 
its  discretion  can  do  the  same  (  Code^  Sec.  407,  Bryan   v. 
Spivey,  106  N.  C,  95 ) ;  but,  here,  there  is  neither  misjoin- 
der of  parties,  nor  of  causes  of  action. 

The  arbitrators  were  appointed  but  disagreed  and  refused 
to  go  on,  and  finally  broke  up  without  making  an  award. 
Subse(iuent  attempts  to  agree  upon  another  board  failed. 
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The  parties  were  thus  relegated  to  their  legal  rights,  and 
the  action  can  be  maintained.  Brady  v.  Ins,  Co,^  115  N. 
C,  354.  Indeed,  as  intimated  in  that  case,  we  think  the 
proper  rule  is  laid  down  in  Ins.  Co.  v.  Hoiking^  115  Pa., 
416,  that  where  the  arbitrators,  or  a  majority  of  them,  fail 
to  agree  upon  an  award,  the  plaintifi'  (  unless  he  is  shown 
to  have  acted  in  bad  faith  in  selecting  his  arbitrator)  is 
not  compelled  to  submit  to  another  arbitration  and  another 
delay,  but  may  forthwith  bring  his  action  in  the  courts. 

No  Error. 


O.  H.  CAUSEY  V.  W.  H.  SNOW. 

Practice — Appeal —  Certiora  ri — Laches, 

Where  an  appellant  neglected  to  docket  his  appeal  or  apply  for  a 
certiorari  at  tl^e  next  term  of  this  Court  after  the  cause  was 
determined  in  the  court  below,  the  writ  will  not  be  granted. 

Petition  of  defendant  for  writ  of  certiorari. 

Mr.  F.  H.  BusheCj  for  petitioner. 
Mr.  L.  M.  Scott^  contra. 

Glakk,  J. :  This  cause  having  been  determined  below 
at  February  Term,  1894,  should  have  been  docketed  here 
before  the  completion  of  the  call  of  the  docket  of  the  dis- 
trict to  w^hicli  it  belonged  at  Fall  Term,  1894.  Rule  5  of 
this  Court.  If  for  any  good  reason  it  was  cot  so  docketed 
the  appellant  should  at  that  time  have  applied  for  a  ce7*tio- 
rari  (Rule  41),  otherwise  the  appellant  might  have  dock- 
eted a  certificate  and  had  the  appeal  dismissed.  Rule  17. 
Though  as  the  appellee  did  not  do  this,  the  appellant  could 
have  docketed  the  appeal  at  any  time  during  said  Fall 
116—32 
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Term.  All  this  was  summarized  m  Porter  v,  R.  R.  Co.^  106 
N.  C,  478,  and  has  been  repeatedly  affirmed  since.  Hin- 
ton  V.  Pritchard^  108  N.  C,  412 ;  Graham  v.  Edwards^  114 
N.  C,  228;  Paine  v.  Cureton^  Ihid^  606.  Not  having 
done  this,  it  is  too  late  to  docket  or  ask  for  a  certiorari 
at  this  term.  State  v.  Freeman^  114  N.  C,  872,  and 
cases  there  cited.  Besides  at  the  term  of  the  court  held 
below  after  the  expiration  of  the  Fall  Term  of  this  Court, 
the  appellant,  on  proper  notice,  procured  a  judgment  of  the 
court  below  that  the  appeal  had  been  abandoned.  This  he 
had  a  right  to  do.  Avery  v.  Pritchard^  93  N.  C,  266 ; 
Porter  v.  R,  Co,^  supra. 

This  is  not  like  the  case  oi  Arringtoji  wArririgton^  114 
N.  C,  113  and  115.  There  the  papers  were  sent  to  the  officer 
in  time  and  the  failure  to  serve  in  due  time  was  by  no  neg- 
lect of  the  appellant.  Nor  is  it  like  the  case  of  Walker  v. 
Scottj  lOi  N.  C,  481,  in  which  the  transcript  failed  to  reach 
here  in  time  by  reason  of  the  delay  in  tjiie  mails.  But  here 
the  appellant  had  ample  opportunity  to  learn  whether  the 
transcript  had  been  sent  up.  He  made  no.  inijuiry  and 
oifered  no  fees.  When  he  learned  on  the  call  of  the  district 
that  it  had  not  been  sent  up  even  then  he  took  no  steps. 
Appellees  have  rights  which  would  be  seriously  infringed 
by  permitting  such  negligence  to  procure  furthei  delay  for 
the  appellant. 

Certiorari  Denied. 
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ARMSTRONG,  GATOR  &  CO.,  v.  O.  W.  CARR,  Trustee. 


Copartnership — Assignment  hy  Firm — Preference  of  Cred- 
itors of  Individual  Memhers  of  Firm. 


1.  The  creditors  of  a  co-partnership  have  no  lien  upon  the  partner- 

ship property  as  against  individual  creditors. 

2.  With  the  assent  of  the  members  of  a  firm  any  one  of  them  is  free 

to  dispose  of  the  partnership  property  for  his  individual  use 
and  a  creditor  cannot  intervene  to  prevent  the  application. 

3.  An  assignment  of  partnership  property  by  members  of  an  insol- 

vent firm  is  not  rendered  fraudulent  as  to  the  firm  creditors 
by  a  clause  therein  preferring  over  partnership  creditor's 
debts  due  to  creditors  of  the  individual  partners. 

This  was  a  civil  action  instituted  by  the  plaintiifs 
partnership  creditors  of  Powell  &  Wharton  to  set  aside  an 
assignment  for  fraud,  tried  before  Hoke^  J,^  and  a  jury  at 
December  Term,  1894,  of  Guilford  Superior  court. 

It  appeared  from  the  pleadings  and  admissions  of  defend- 
ants and  the  evidence,  that  the  assignment  provided  for 
the  payment  of  certain  individual  indebtedness  of  each  of 
the  co-partners,  to-wit :  A  debt  of  two  thousand  dollars  due 
one  W.  D.  Wharton  as  the  individual  debt  of  the  defend- 
ant AV.  C.  AVharton,  and  two  debts,  to-wit :  For  one  thous- 
and and  five  hundred,  and  seven  hundred  and  fifty  dollars 
due  the  wife  of  the  defendant  Powell. 

The  debt  due  W.  D.  AVharton  was  admitted  to  be  hona 
fide  and  was  money  borrowed  by  defendant  W.  C.  Whar- 
ton to  be  used  by  him  in  the  partnership  business.  And 
the  debts  due  Mrs.  Powell  were  found  by  the  jury  to  be 
genuine  hona  fide  debts. 
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There  were  also  partnership  debts  in  the  first-class,  to- 
wit :  The  debt  to  Dr.  Lanipman  and  to  Mrs.  Powell  both 
found  by  the  jury  to  be  bona  fide  debts,  and  which  were 
more  than  sufficient  to  exhaust  the  assets. 

The  defendants,  the  partners,  were  proved  and  admit- 
ted to  be  insolvent.  They  assigned  all  the  property  they 
owned  by  the  deed  of  assignment,  not  ^  reserving  any 
exemptions.  And  the  property  so  assigned  w^as  partnership 
property  when  conveyed,  except  perhaps  the  furniture  of 
the  defendant  Powell,  mentioned  and  conveved  in  the 
de^. 

The  deed  of'  assignment  will  be  copied  and  constitute  a 
part  of  the  case. 

The  action  is  instituted  by  the  plaintiff's  creditors  of 
the  defendant  firm  whose  debts  are  admitted  to  be  iustlv 
due,  and  which  said  debts  were  provided  for  in  the  deed 
of  assignment  but  were  postponed  to  the  individual  debts 
of  the  partners  above  mentioned. 

The  only  two  partners  being  W.  C.  Wharton  and  O.  N. 
Powell. 

The  plaintiffs  prayed  the  Court  to  instruct  the  jury  that 
as  a  matter  of  law  the  preference  of  individual  to  partner- 
ship debts  rendered  the  deed  of  assignment  void,  and  that 
the  deed  for  that  reason  was  void  and  that- the  Court  ro 
instruct  the  jury. 

This  was  declined  and  plaintiffs  excepted. 

Verdict  for  defendant  as  set  out  in  the  Record.  Motion 
for  new  trial — for  errors  in  refusing  above  prayer  for 
instructions — overruled,  and  plaintiffs  excepted. 

Judgment  on  the  verdict  for  defendants.  Appeal  taken 
by   plaintiff's. 
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Mes&rs.  Z.  M.  Scott  and  Shaw  cfe  Scales,  for  plaintiifs 
(appellants). 

Messrs.  Dillard  cfe  King,  contra. 

Montgomery,  J. :  If  upon  the  face  of  a  deed  of  assign- 
ment it  appears  manifestly  that  its  execution  was  for  the 
purpose  of  hindering  and  delaying  creditors,  and  for  the 
ease  and  advantage  of  the  debtor,  the  Court  may  declare  it 
void  without  the  aid  of  a  jury.  The  plaintiifs  in  this 
action  insist  that  because,  in  the  assignment  made  by  the 
partners  of  the  partnership  property,  there  was  a  clause 
which  secured  certain  debts  due  to  creditors  of  the  individ- 
uals composing  the  partnership,  this  Court  should  declare 
the  deed  void.  That  is,  the  only  relief  which  the  plaintiflfs 
seek  rests  upon  the  idea  that  they  have  a  lien  upon  the 
partnership  property  as  against  individual  creditors,  and 
that  it  is  a  fraud  apparent  on  the  face  of  the  deed  for  the 
partners  to  apply  the  same  to  their  individual  debts 
instead  of  to  their  partnership  liabilities.  There  is  not 
only  no  fraud  on  the  face  of  this  assignment,  but  such  pro- 
visions as  the  plaintiffs  object  to  in  this  deed  have  received 
the  sanction  of  our  judicial  decisions.  In  the  case  oi  Allen 
v.  Grissom,  90  N.  C,  90,  Chief  Justice  Smith,  for  the 
Court,  treats  fully  the  questions  of  the  rights  of  creditors, 
and  also  of  those  of  the  partners  in  the  partnership  prop- 
erty. In  that  opinion  he  says:  "With  the  assent  of  the 
partners,  any  one  of  them  is  free  to  dispose  of  the  com- 
pany's effects  for  his  individual  use,  and  a  creditor  cannot 
intervene  to  prevent  the  application.'^  This  is  the  doctrine 
established  by  repeated  recognitions  in  this  Court,  from 
which,  whatever  may  have  been  the  decisions  elsewhere, 
we  are  not  at  liberty  to  depart,  and  it  commends  itself  to 
our  approval.  In  the  case  oi  Davis  v.  S7nith,  113  N.  C, 
94,    this    Court,    Justice    Avery   delivering   the    opinion, 
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approved,  with  citations  from  Allen  v.  Grissom^  supra^  the 
law  set  forth  in  that  case. 

There  is  no  error  in  the  ruling  of  the  court  below,  and 
the  judgment  is  affirmed. 

Affirmed. 


JAMES  O.  SUTTON  v.- JOHN  R.  PHILLIPS. 

Fines  and  Penalties — Qui  Tarn  Actions — Proceeds — Sell- 
iiiy  hy  Unlawfxd  Weights  and  Measures — Constitution- 
ality of  Statute. 

1.  The  Courts  will  not  declare  a  Statute  unconstitutioDal  unless  it 

plainly  and  clearly  appears  that  the  General  Assembly  has 
exceeded  its  powers.  If  any  doubt  exists  it  will  be  resolved 
in  favor  of  the  lawful  exercise  of  their  powers  by  the  repre- 
sentatives of  the  people. 

2.  Former  adjudication  by  the  Courts,  immemorial  usa^e  and  con- 

siderations of  public  policy  justify  the  allowance  of  qui  tatn 
actions  in  the  absence  of  clear  and  express  prohibition 
thereof  by  the  Constitution.  (Faircloth,  C.  J.,  and  Avbry, 
J.,  dissent.) 

'6.  Sections  3841  and  3842  of  The  Code,  providing  that  private 
parties  may  recover  penalties  of  any  person  selling  and 
delivering  provisions  by  unauthorized  weights  and  measures, 
are  not  in  conflict  with  Sect.  5,  Art.  9,  of  the  Constitution, 
which  provides  that  the  net  proceeds  of  all  penalties,  etc., 
shall  go  to  the  school  fund.  (Faircloth,  C.  J.,  and  Avkry, 
J.,  dissent.) 

4.  In  an  action  to  recover  under  Sections  3841  and  8842,  pro- 
viding for  a  penalty  for  selling  by  unauthorized  weights  and 
measures,  and  for  Celling  by  other  measures  than  the  stand- 
ard, a  finding  for  plaintiflF  on  the  second  ground  is  error 
where  the  article  sold  was  meat. 

Three  actions  were  brought  by  the  plaintiff,  James  O. 
Sutton,  against  John  R.  Phillips,  the  defendant,  to  recover 
eighty  dollars  in  each  case  for  two  penalties  of  forty  dollars 


N.  C.J  FEBEUAKY  TERM,  1895.  503 


Sutton  v.  Phillips. 


each,  given  by  Sec.  3842  of  The  Code:  "for  selling  and 
delivering  by  weights  and  measures  not  tried  by  the  Stan- 
dard, and  for  selling  and  delivering  by  less  measures  than 
the  Standard"  certain  meats  sold  to  the  plaintiff;  tried 
by  a  Justice  of  the  Peace.  There  was  no  written  complaint 
or  answer  further  than  the  summons  and  the  Justice's 
return.  The  Justice  rendered  judgment  in  each  case  for 
$40  in  favor  of  plaintiff,  and  the  defendant  appealed  to  the 
Superior  Court  from  the  judgments.  When  the  cases  came 
up  for  trial  in  the  Superior  Court  before  his  Honor,  Judge 
E.  T.  JBoyhin^  the  three  cases  were  consolidated  by  agree- 
ment and  tried  together. 

The  defendant's  counsel  moved  that  the  plaintiff  be 
required  to  elect  which  penalty  he  would  contend  for,  the 
defendant  contending  that  only  one  penalty  for  forty  dol- 
lars was  given  in  said  Sec.  3842  for  the  same  transaction. 

The  Court  overruled  the  motion  and  the  defendant 
excepted. 

After  the  conclusion  of  the  testimony  the  following  issues 
were  submitted  by  the  Court  to  the  jury : 

Did  the  defendant  sell  meat  to  the  plaintiff  on  the 

day  of  April,  1893,  on  the day  of  May,  1893,  and  on  the 

day  of  June,  1893,   by    weights    that    had    not    been 

examined  and  adjusted  by  the  Standard  Keeper  as  required 
by  the  Statute  ? 

Answer — Yes. 

Did  the  defendant  sell  meat  on  the  dates  above  named 
bv  less  measure  than  the  Standard  ? 

Answer — Yes. 

On   return   of    the   verdict  into  Court  bv  the  lurv,  the 
plaintiff  moved  for  judgment  thereon  against  the  defendant 
for  $80  in  each  case. 
The  defendant  moved 

1st — That  judgment  be  rendered  against  the  plaintiff  for 
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cost,  and  the  action  be  dismisBed  as  to  the  defendant — the 
defendant  contending  that  the  amendment  of  Sec.  3841  by 
the  Acts  of  1893,  Chapter  100,  repealed  the  penalty  in  Sec. 
3842,  except  in  case  he  was  called  on  by  the  Standard 
Keeper  and  refused  to  allow  and  permit  him  to  adjust  the 
scales. 

It  was  admitted  the  defendant  had  not  been  called  on  by 
the  Standard  Keeper  for  that  purpose. 

In  case  the  Court  should  be  against  the  defendant  on 
this  motion,  he  moved  that  judgment  be  rendered  against 
him  for  only  $40  in  each  case.  After  reserving  the  case  for 
consideration,  his  Honor  overruled  both  motions  of  the 
defendant  and  rendered  judgment  against  the  defendant  for 
$80  in  each  case,  from  which  the  defendant  appealed. 

M?\  N.  J.  Rouse^  for  plaintiff*. 

Mr.  Ji.  O,  Burton^  for  defendant  (appellant). 

# 

Clark,  J. :  While  the  Courts  have  the  power,  and  it  is 
their  duty,  in  proper  cases  to  declare  an  Act  of  the  Legis- 
lature unconstitutional  it  is  a  well  recognized  principle  that 
the  Courts  will  not  declare  that  this  co-ordinate  branch  of 
the  government  has  exceeded  the  powers  vested  in  it  unless 
it  is  plainly  and  clearly  the  case.  If  there  is  any  reasonable 
doubt  it  will  be  resolved  in  favor  of  the  lawful  exercise  of 
their  powers  by  the  representatives  of  the  ])eople. 

For  several  reasons  it  is  not  clear  that  the  Act  in  ques- 
tion, which  was  not  only  re-enacted  since  the  Constitution 
of  1875  by  The  Code  of  1883  (See  3841,  3842,)  but  which 
has  been  recognized  as  valid  and  amended  three  times  by 
the  General  Assembly,  first  in  1889  (Ch.  404)  and  again  by 
the  General  Assembly  of  1893  (Ch.  100  and  207,)  is  uncon- 
stitutional and  invalid.     Among  these  reasons  are  : 

1.  This  Court  has  heretofore  recognized  that  acts  like  this, 
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giving  the  penalty  prescribed  for  a  violation  of  the  statute, 
to  any  one  (as  to  some  designated  person)  who  shall  sue 
for  the  same,  are  constitutional.  Ashe,  J.,  for  the  Court, 
in  Katzenstein  v.  Railroad^  84  N.  C,  688,  expressly  passes 
upon  the  point  and  holds  that  such  acts  are  not  in  contra- 
vention of  Art.  IX,  Sec.  6,  of  the  Constitution.  In  Hodge 
V.  Railroads^  108  N.  C,  Merrimox,  C.  J.,  elucidates  the 
point  and  in  his  concurring  opinion  on  pp.  30,  31,  32  gives 
strong  reasons  for  adhering  to  the  former  opinion  of  the 
Court  as  rendered  by  Ashe,  J.  The  Constitution  of  Mis- 
souri (Art.  XI,  Sec.  8)  contains  a  clause  almost  identical 
with  that  of  this  State  and  the  Supreme  Court  of  that  State 
has  uniformly  held  that  it  was  not  an  inhibition  upon  the 
Legislature  to  give  the  penalties  to  any  person  whom  the 
act  imposing  the  penalties  might  provide  and  that  the 
object  of  the  Constitutional  provision  was  not  to  prohibit 
qui  tarn  actions  in  future,  but  simply  to  provide  that  all 
penalties  enuring  to  the  State  should  go  to  the  school  fund. 
In  view  of  these  authorities  in  our  State  and  elsewhere 
upholding  the  constitutionality  of  .such  acts  which  had 
been  customarily  passed,  time  out  of  mind,  it  can  not  be 
said  that  this  act  is  plainly  and  clearly  unconstitutional. 
The  doubt,  if  any,  must  be  resolved  in  favor  of  the  General 
Assembly.  In  addition  to  these  cases  directly  in  point, 
acts  of  the  Legislature  giving  the  penalty  in  whole  or  in 
part  to  the  person  suing  for  the  same,  have  been  recognized 
as  valid  in  numerous  cases  since  the  amended  Constitution 
of  1875,  thus  in  effect  approving  the  direct  decisions. 
Branch  v.  Railroad^  77  N.  C,  347;  Keeter  v.  Railroad^ 
86  N.  C,  346;  Whitehead  v.  Railroad,  87  N.  C,  255; 
Branch  v.  Railroad,  88  N.  C,  570  ;  Middleton  v.  Railroad, 
95  N.  C,  167  ;  McGowan  v.  Railroad,  Ihid,  417  ;  McGwigan 
v.  Railroad,  Ihid,  428 ;  Hines  v<  Railroad,  Ihid,  434 ; 
Williamjf  v.  Bodges,  101  N.  C,  300;  Cole  v.  Laws,  104  N. 
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C,  651;  and  there  are  more  than  twice  as  many  more. 
All  of  these  were  erroneously  decided  and  must  be  over- 
ruled if  the  plaintiffs  in  them  were  now,  by  a  new  con- 
struction of  the  Constitution,  held  not  to  have  had  a  cause  of 
action,  a  defect  which  must  have  been  noticed,  in  this 
Court,  without  exception  below,  if  such  defect  had  existed. 
Indeed  the  case  of  Katzenstein  v.  Railroad^  in  which  this 
Court  expressly  held  that  the  amendment  to  the  Constitu- 
tion was  not  a  restriction  upon  the  Legislature  prohibiting 
qui  tam^  or  popular  actions  as  they  are  sometimes  termed, 
has  been  cited  as  authority  in  no  less  than  twelve  cases. 
Middleton  v.  B.  H.j  95  N.  C,  167,  citing  numerous  pre- 
cedents, not  only  recognizes  the  power  of  the  Legislature  to 
authorize  the  penalty  to  be  given  to  ''any  one  who  shall 
sue  for  the  same"  but  that  the  action  can  be  brought  in  the 
name  of  such  party  alone  without  joining  the  State  as 
relator.  This  is  cited  and  approved  in  Maggett  v.  Roberts^ 
108  N.  C,  174.  The  judicial  construction  of  this  provision 
has  been  uniform  and  frequently  repeated.  The  Legislative 
construction  has  been  no  less  so.  In  the  reply  of  the  Court 
to  the  Governor  as  to  the  "judicial  term"  of  office,  114  N. 
C,  922,  on  page  927,  the  Court  says  ''We  rest  our  opinion 
of  the  construction  of  the  Constitutional  provision  upon 
the  duty  and  propriety  of  adhering  to  the  settled  Legislative 
construction,  acquiesced  in  until  a  very  recent  period  by 
the  people  acting  in  public  and  private  capacities."  By 
the  same  reasoning,  the  construction  of  this  constitutional 
provision  has  had  ten  times  over  "a  settled  Legislative  con- 
struction" which  should  be  adhered  to.  Scarcely  a  single 
Legislature  since  theCcmvention  of  1875,  has  passed,  which 
did  not  recognize  the  power  and  duty  of  the  Legislature  in 
this  particular  by  enacting  or  amending  statutes  conferring 
the  whole  or  a  part  of  |)enalties  upon  persons  suing  for  the 
same.     This  has  been  acted  on  without  question  in  that 
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department  of  tlie  Government.  So  universally  has  it  been 
"acquiesced  in  by  the  people  in  public  and  private  capaci- 
ties" that  only  once  is  it  known  to  have  been  questioned 
by  the  pleadings  in  all  the  actions  brought  to  collect  pen- 
alties, Katzenstein  y.  Railroad^  supra^  and  then  by  an 
exceptionally  able  Court — Smith,  Ashe  and  Ruffin — the 
Legislative  construction  was  unanimously  sustained,  and 
has  been  repeatedly  and  uniformly  recognized  since  as  the 
law  in  numerous  cases,  many  of  them  above  cited.  It  has 
thus  twenty  years  uniform  construction  by  botii  the  Legis- 
lative and  judicial  departments,  and  should  be  deemed  set- 
tled, if  anything  can  be.  The  Act  of  1889  (Oh.  199,  Sec. 
36,)  requiring  solicitors  to  prosecute  and  collect  penalties 
and  forfeitures  applies  only  to  judgments  entered  incident- 
ally in  due  course  of  procedure.  It  does  not  extend  to  those 
cases  where  no  judgment  has  been  rendered  but  an  action 
is  simply  authorized  to  be  brought  for  a  penalty.  The 
words  "penalties,  forfeitures  and  fines"  in  Art.  9,  Sec.  5, 
contemplate  primarily  only  those  imposed  incidentally  in 
the  course  of  legal  procedure  but  are  broad  enough  to 
embrace  those  for  which  due  action  must  be  brought  pro- 
vided the  State  is  empowered  to  sue  for  them. 

2.  From  time  immemorial  in  the  English  law,  it  has  been 
found  that  qui  tarn  actions,  actions  in  which  the  penalty  goes 
in  whole  or  in  part  to  the  person  suing  for  the  same,  were  an 
efficient,  and  indeed  sometimes  an  indispensable  means  of 
enforcing  the  law  in  many  cases,  as  for  the  breach  or  neg- 
lect of  duty  by  officers  and  corporations,  and  Parliament  in 
England  and  Legislative  bodies  in  this  country  have  freely 
enacted  statutes  for  the  enforcement  of  laws  by  such  actions. 
There  has  been  no  agitation  for  the  repeal  of  such  statutes, 
and  if  there  had  been  a  radical  departure  intended  by  the 
amendment  of  1875  by  which  the  General  Assembly  would 
have  been  deprived  of  its  power  to  authorize  qui  tarn  actions, 
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such  inhibition  would  have  been  clear  and  unmistakable 
and  would  have  been  placed  in  the  chapter  relating  to  the 
Legislative  department,  among  the  restrictions  upon  the 
exercise  of  Legislative  power.  Art.  2,  §§  10,  11,  12  and 
14.  Instead  of  that  this  provision  is  found  in  Article  IX, 
upon  Education,  and  in  the  section  transferring  to  the 
school  fund  certain  sources  of  revenue,  and  among  others  is 
incidentally  mentioned  "also  the  clear  proceeds  of  all  for- 
feitures and  penalties."  It  would  be  a  strange  construction 
that  this  incidental  reference  in  the  article  on  Education 
was  a  reversal  of  the  policy  of  hundreds  of  years,  and  a 
clear,  distinct  inhibition  upon  the  Legislature  against  per- 
mitting qui  tain  actions  any  longer,  and  an  enactment  that 
hereafter  the  State  alone  should  recover  penalties  in  civil 
actions.  On  the  contrarv,  as  alreadv  held  bv  our  Court 
and  also  by  the  Missouri  Court  upon  an  almost  identical 
Constitutional  provision,  the  purport  and  true  meaning  of 
this  clause  of  the  Constitution  is  not  to  vest  the  sole  right 
to  collect  penalties  in  the  State,  but  to  vest  in  the  school 
fund  the  clear  proceeds  of  all  penalties  which  by  authority 
of  law  should  be  collected  for  the  benefit  of  the  State.  It 
is  best  to  stand  super  vias  antiquas, 

3.  If  the  Constitutional  provision  were  clear  that  the 
General  Assembly  was  prohibited  from  any  longer  per- 
mitting qui  tarn  actions  or  the  collection  of.  penalties  by 
any  one  except  the  State,  public  policy  could  not  be  con- 
sidered. But  when  such  restriction  is  not  clearly  shown, 
considerations  of  public  policy  may  be  invoked  on  1;he 
ground  that  there  was  no  great  recognized  evil  or  public 
agitation  which  called  for  so  radical  a  departure  as  depriv- 
ing the  law-making  power  of  its  immemorial  discretion  to 
authorize  the  recovery  of  penalties  by  private  persons,  as 
it  has  done  in  Section  3842  of  The  Code^  or  by  official  per- 
ilous, as  in  Section  3844  of  The  Code^  as  well  as  in  divers 
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and  sundry  other  statutes.  Not  only  would  this  restriction 
upon  the  Legislature  virtually  repeal  the  penalties  pre- 
scribed for  breaches  of  duty  in  these  and  similar  cases,  but 
it  would  virtually  repeal  all  statutes  providing  penalties 
for  delay  in  shipping  freight,  and  other  penalties  for  breach 
of  duty  by  corporations,  since  penalties  will  be  rarely  sued 
for  if  there  is  no  benefit  to  accrue  to  the  party  bringing 
the  action.  It  would  indeed  be  a  virtual  repeal  of  this 
long  recognized  and  efficient  mode  of  enforcing  the  law, 
and  would  leave  its  enforcement  in  effect  solely  to  the 
criminal  side  of  the  docket,  with  its  oflicial  prosecutors  and 
the  benefit  to  the  defendant  of  the  preponderance  of  chal- 
lenges, the  protection  of  the  doctrine  of  reasonable  doubt 
and  the  other  advantages  with  which  the  law  favors  a 
defendant  on  trial  for  crime.  Such  change  not  being  called 
for  by  public  policy,  and  such  restriction  upon  the  Legisla- 
ture being  against  the  experience  and  the  public  policy  of 
centuries,  if  made,  should  appear  clearly  and  unmistakably 
and  not  by  inference  from  a  mere  provision  assigning  sundry 
funds  for  the  support  of  education. 

The  Codey  Section  3842,  defines  (as  does  section  1090)  two 
distinct  violations  of  the  law.  The  first  (in  §  3842)  for  buying, 
selling  or  bartering  by  any  weight  or  measure  which  has  not 
been  stamped  or  sealed  as  required  by  section  3841,  and 
secondly  for  selling  and  delivering  by  less  measure  than 
the  standard.  For  each  offence  a  penalty  of  i?40  is  pre- 
scribed and  the  same  act  may  be  a  violation  of  both  pro- 
visions or  of  one  only.  A  party  could  sell  by  unstamped 
measure  or  weights  and  violate  the  first  clause  and  yet  not 
sell  by  measure  less  than  the  standard  in  which  case  he 
would  not  be  liable  to  the  second  penalty.  In  the  present 
case  the  defendant  is  not  liable  to  the  second  penalty  but 
on  a  different  ground  which  is  that  the  second  penalty  is 
restricted  to   articles  sold   and  delivered   by  measure  less 
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than  the  standard  (the  word  "weight"  which  appears  in  the 
first  clause  being  omitted)  and  the  defendant  is  not  liable 
to  the  second  penalty  because  meat  is  an  article  which  is 
not  sold  by  measure.  An  English  case  under  a  similar 
statute  and  exactly  in  point  is  Hughes  v.  Humphries^  3  E. 
&  B.,  954.  If  it  be  objected  that  the  jury  has  so  found, 
inspection  of  the  second  issue  shows  that  it  does  not  come 
up  to  the  statute,  which  imposes  the  penalty  on  any  one 
who  shall  "sell  and  deliver"  and  the  issue  and  response 
thereto  does  not  find  that  there  was  any  delivery  which  is 
an  essential  to  constitute  the  penalty.  As  to  the  firet 
clause,  we  concur  with  the  learned  counsel  for  the  defend- 
ant that  the  words  "sealed  and  stamped  as  aforesaid'*^  refer 
to  section  3841  as  amended  by  Chapter  100,  Acts  1893, 
and  that  there  is  a  violation  of  the  statute  only  when  the 
defendant  has  bought,  sold  or  bartered  by  weights  or  meas- 
ures which  he  did  not  "allow  and  permit"  the  stand- 
ard keeper,  who  visited  him  for  that  purpose,  to  seal  or 
stamp.  But  the  jury  find  in  response  to  the  first  issue 
that  the  defendant  sold  meat  to  the  plaintiff  by  "weights 
that  had  not  been  examined  and  adjusted  by  the  standard 
keeper  as  required  by  the  stutute."^  These  words  "as 
required  by  the  statute"  in  the  verdict  have  the  same  ref- 
erence to  the  amended  section  3841  as  the  words  "as  afore- 
said" in  the  statute,  and  can  only  mean  that  the  defendant, 
not  having  complied  "as  required"  with  the  duty  of 
"  allowing  and  permitting"  his  weights  and  measures  to  be 
stamped  and  sealed,  did  sell  meat  by  them.  Upon  the 
verdict  the  plaintifl*  was  entitled  to  recover  the  forty  dollar 
penalty  in  each  case  upon  the  ofience  stated  in  the  first 
clause  of  section  3842,  but  it  was  error  to  render  judgment 
against  him,  for  reasons  above  stated,  for  any  penalty  in 
reirard  to  the  second  clause  of  said  section.     The  costs  of 
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the  appeal  will  be  divided  between  the  parties.     Modified 
and  atiirmed. 

Faircloth,  C.  J.  (  dissenting ) :  I  agree  that  in  England 
the  subject  of  penalties  is  controlled  by  the  legislative 
branch  of  the  Government  because  there  is  no  constitu- 
tional restriction.  I  agree  that  in  North  Carolina,  prior  to 
1868,  the  subject  was  entirely  under  the  control  of  the  leg- 
islature and  that  the  early  statutes  on  the  subject  have  been 
allowed  to  continue  on  our  statute  books,  by  inadvertence 
I  think,  as  now  appears  in  The  Code,  Section  3842,  and 
others.  After  the  late  war  however,  when  the  State  was 
confronted  with  new  conditions,  when  the  subject  of  gen- 
eral education  and  a  general  system  of  public  instruction 
became  an  important  question  of  State  policy,  the  Conven- 
tion of  1868-9  adopted  a  Constitution  with  a  provision 
(  Art.  IX,  Sec.  4)  which  declared  that  '*  The  net  proceeds 
that  may  accrue  to  the  State  from  sales  of  estrays  or  from 
fines,  penalties  and  forfeitures  shall  be  sacredly  preserved 
as  a  school  fund  and  for  no  other  purposes  whatsoever." 
Again,  the  Constitutional  Convention  of  1875,  amending 
the  State  Constitution  in  several  respects,  after  providing 
for  a  general  and  uniform  system  of  public  schools,  and  set- 
ting apart  the  sources  of  means  for  maintaining  the  same, 
declared  in  Art.  IX,  Sec.  5,  "  That  all  monies,  also  the  net 
proceeds  from  the  sales  of  estrays,  also  the  clear  proceeds 
of  all  penalties  and  forfeitures,  and  of  all  fines  collected  in 
the  several  Counties  for  any  breach  of  the  penal  or  military 
laws  of  the  State,  shall  belong  to  and  remain  in  the  sev- 
eral Counties,  and  shall  be  faithfully  appropriated  for 
establishing  and  maintaining  free  public  schools  in  the  sev- 
eral Counties  of  the  State.  Provided  that  the  amount 
collected  in  each  County  shall  be  annually  reported  to  the 
Superintendent  of  Public  Instruction." 

Again,  the  legislature,  1881,  Ch.  200,  Sec.  16,  enacted  in 
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the  identical  words  of  the  Constitution  of  1875,  that  the 
"  Net  proceeds  from  sales  of  estrays,  also  the  clear  proceeds 
of  all  penalties  and  forfeitures,  and  of  all  fines  &c  "  shall 
belong  to  and  remain  in  the  several  counties  and  shall  be 
faithfully  appropriated  for  establishing  and  maintaining 
free  public  schools  in  the  several  Counties  as  established  in 
pursuance  of  the  Constitution:  Provided  the  amount  col- 
lected in  each  County  shall  be  reported  annually  to  the 
State  Superintendent  of  Public  Instruction,"  which  statute 
was  re-enacted  into  The  Code  in  1883.  Code^  Section  2544. 
Thus  we  have,  on  the  one  hand,  the  Constitutional  pro- 
visions of  1868  and  1875  and  the  Act  of  Assembly,  1881, 
Ch.  200,  Sec.  14,  Code,  Sec.  2544,  declaring  in  plain  terms 
that  the  clear  and  net  (synonymous  terms)  proceeds  of 
lines,  forfeitures,  penalties,  &c.,  shall  be  faithfully  applied 
to  maintain  public  schools,  and,  on  the  other  hand,  the  Act 
of  1741,  Sees.  4,  5,  Code,  Sec.  3842,  giving  the  entire  pen- 
alty to  any  person  suing  therefor,  and  so  for  other  penal- 
ties, and  the  question  is,  which  shall  control.  The  Consti- 
tution does  not  impose  penalties  but  only  directs  the  appli- 
cation of  the  net  proceeds  thereof  when  collected.  It 
leaves  with  the  legislature  the  power  to  impose  penalties, 
to  provide  the  machinery  for  collecting  them,  the  designa- 
tion of  suitable  persons  to  collect  them  and  the  right  to 
make  reasonable  compensation  to  the  collectors  for  services 
and  expenses.  The  State  has  made  the  County  Board  of 
Education  a  corporate  body,  with  power  to  sue  and  be  sued, 
to  recover  school  property,  real  and  personal,  and  to  see 
that  the  school  law  is  enforced.  I  should  regret  to  know 
that  the  State  is  compelled  to  appeal  to  the  selfish  motives 
of  common  informers  to  have  its  laws  enforced,  and  would 
j)refer  that  it,  the  State,  would  select  its  own  suitable 
agents  to  perform  this  labor  with  reasonable  compensation, 
and  I  see  no  reason  why  the  County  Board  of  Education  in 
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a  ease  like  the  present,  may  not  make  the  collection  and 
place  the  net  proceeds  to  the  school  fund,  and  so  on  with 
other  penalties,  &c.  For  illustration — The  Act  of  1889, 
Ch.  199,  Sec.  36,  requires  the  solicitors  of  the  several  judi- 
cial districts  to  proseciite  all  penalties  and  forfeited  recog- 
nizances entered  in  their  respective  courts  and  collect  by 
execution  if  necessary,  and  allows  them  to  receive  as  com- 
pensation for  their  services,  a  sum  to  be  fixed  by  the  court 
not  less  than  five  per  cent,  on  the  amount  collected,  and  this 
Act  is  amendatory  of  The  Code^  Ser.  2544,  requiring  the 
net  collection  to  be  applied  to  the  school  fund  as  above 
stated.  Will  it  be  suggested  that  the  solicitors.  County 
Boards  of  Education  and  such  others  as  the  legislature  has 
or  may  designate  as  collectors  of  all  penalties,  are  not 
patriotic  enough  to  perform  their  sworn  duties  in  this  behalf 
with  reasonable  compensation  {  By  this  method  the  school 
fund  is  increased,  but  if  any  person  who  may  choose  to  sue 
is  allowed  to  recover  the  whole  penalty  to  his  own  use  as  is 
attempted  in  this  case,  then  the  school  fund  suffers  and  the 
Constitution,  Art.  IX,  Sec.  5,  is  a  "dead  letter."  It  is 
seldom  that  we  find  an  express  and  positive  restraint  upon 
Legislative  power  in  the  Constitution,  but  when  we  see  a 
positive  direction  therein,  it  carries  with  it  a  necessary 
implication  against  every  thing  contrary  to  it,  which  would 
frustrate  or  disappoint  the  purpose  of  that  provision. 

I  must  assume  that  these  constitutional  provisions  and 
the  Act  of  1881,  Ch.  200,  were  enacted  after  due  delibera- 
tion and  not  incidentally  or  by  mere  accident. 

In  two  cases  this  question  has  been  discussed  by  this 
Court,  First  Katzenstein  v.  Railroad^  84,  N.  C,  688.  In 
that  case  the  Court  took  a  middle  ground,  by  distinguishing 
between  those  penalties  with  an  express  provision  that  any 
person  could  sue  and  recover  to  his  own  use  and  those  with- 
out any  such  provision,  holding  that  the  latter  only 
116—33 
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belonged  to  the  school  fund.  I  respectfully  submit  that  this 
was  SL  petitio  principiij  as  the  Constitution  says  "All  penal- 
ties" &c,  which  must  include  all  or  none,  subject  to  the 
deduction  which  the  Legislature  may  deem  a  reasonable 
allowance  for  services  and  expenses  of  collection. 

Second,  Hodge  v.  Railroad^  108  N.  C,  24:  In  this  case 
the  same  question  was  discussed  by  a  divided  Court  but  it 
was  left  as  an  open  question  as  it  was  not  necessary  to 
decide  it  in  that  case. 

With  the  highest  regard  for  the  decisions  of  the  Court  as 
constituted  when  Katzenstein's  case,  supra^  was  decided, 
and  knowing  that  it  is  important  that  the  law  should  be 
fixed  and  steady,  still  I  feel  that  the  organic  law  must  be 
preserved  according  to  its  true  intent  and  that  the  law 
should  be  "  reasonable  and  right  " —  that  it  can  not  be  set- 
tled until  it  is  settled  right  and  that  if  an  error  is  commit- 
ted by  this  Court  it  should  be  corrected,  and  the  sooner  the 
better,  before  it  is  followed  by  a  list  of  decided  cases, 
spreading  in  so  many  ways  that  to  eradicate  the  error  would 
do  more  harm  than  good. 

I  am  of  opinion  that  the  judgment  below  should  be 
reversed  and  the  action  as  now  constituted  dismissed. 

Avery,  J.,  also  dinseuts. 


SAMUEL  BLOSSOM  v.  J.  H.  WESTBROOK. 

Action  to  foreclose  Mortgage — Mortgage — Nonx-Joinder  of 

wife — Judgmen  t. 

In  an  action  to  foreclose  a  mortgage  on  land  given  by  the  hus- 
band, in  which  his  wife  did  not  join,  to  gain  time  for  and  to 
secure  the  payment  of  a  judgment  against  the  husband,  it 
was  not  error  to  give  judgment  for  the  debt  only  and  refuse 
an  order  for  the  sale  of  the  land. 
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This  was  a  civil  action,  tried  before  Jlis  Honor,  Boyhin^ 
«A,  and  a  jury,  at  Fall  Term,  1894,  of  Pender  Superior 
Court. 

The  plaintiff  brought  suit  to  foreclose  a  mortgage  made 
to  him  by  the  defendant  to  secure  the  debt  mentioned, 
which  mortgage  is  in  these  words : 

"  I,  Joseph  H.  Westbrook,  of  the  county  of  Pender  and 
State  of  North  Carolina,  am  indebted  to  Samuel  Blossom, 
of  New  Hanover  County,  in  the  sum  of  Fifty- Five  Dollars, 
with  interest  thereon  at  8  per  cent,  from  the  1st  day  of 
February,  1886,  due  by  Judgment  of  Superior  Court,  ren- 
dered at  March  Term,  1887,  and  the  further  sum  of  Eleven 
and  81-100  Dollars,  cost  of  said  action,  as  doth  fully  appear 
from  the  judgment  roll  of  Pender  county,  and  whereas, 
execution  has  been  issued  upon  said  judgment,  and  I 
desire  indulgence  of  time  till  the  first  day  of  January,  1888, 
for  the  payment  of  said  judgment,  which  is  agreed  to  by 
said  Blossom,  upon  giving  additional  security. 

"  Now,  therefore,  in  order  to  obtain  the  extension  of 
time  for  the  payment  of  said  judgment  until  the  first  day  of 
January,  1888,  and  in  order  to  secure  the  payment  of  said 
judgment  and  costs  on  the  first  day  of  January,  1888,  I  do 
hereby  convey  unto  him  my  Grist  Mill,  including  Rocks 
and  Fixtures,  and  Steam  Engine  used  in  running  my  said 
Mill  and  Cotton  Gin,  run  by  same  engine,  all  of  which  is 
Bituate  on  my  premises  at  Rocky  Point,  in  said  county  of 
Pender. 

**  To  have  and  to  hold  the  said  property  unto  said  Blos- 
som, his  executors,  administrators  and  assigns,  forever.  But 
on  this  special  trust,  that  if  I  shall  well  and  truly  pay  the 
said  judgment  and  cost,  with  interest  on  the  same,  at  8  per 
cent.,  on  or  before  the  first  day  of  January,  1888,  then  this 
conveyance  to  be  void. 

"  But  if  I  shall  fail  to  pay  the  said  judgment,  cost  and 
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interest  by  the  Ist  day  of  January,  1888,  then  it  shall  be 
lawful  for  the  said  Blossom  and  his  assigns  to  enter  in  and 
take  possession  of  said  property,  and  after  advertising  the 
same  for  twenty  days  at  three  public  places  in  said  county, 
to  sell  the  same  at  public  auction  for  cash,  and  out  of  the 
proceeds  of  sale  to  pay  said  judgment,  cost  and  interest, 
and  all  costs  of  making  said  sale,  including  five  per  cent, 
commission  on  sale,  and  to  pay  any  surplus  to  me. 

"  Witness  my  hand  and  seal,  this  the  15th  day  of  June, 
1887. 

(Signed)  J.  H.  WESTBROOK.     (Seal.)" 

"  Witness : 

"  J.  T.  BLAND." 

Upon  the  trial  it  was  found  that  the  property  described 
in  the  mortgage  was  fixtures  attached  to  the  freehold,  also 
that  the  defendant  at  the  time  of  the  execution  of  the  mort- 
gage, was  a  married  man. 

The  court  submitted  the  following  issues  to  the  jury  : 

"  1.  Has  the  debt  sued  for  been  paid  ?" 

"  2.  Has  the  plaintiff's  cause  of  action  been  heretofore 
determined  V- 

To  both  of  which  i&sues  the  jury  responded  "No." 

The  plaintiff  tendered  to  the  Court  a  judgment  directing 
the  recovery  of  the  sum  due  and  ordering  a  sale  of  the 
property. 

The  court  refused  to  sign  the  judgment  so  tendered  and 
gave  judgment  for  the  debt  only.  From  the  refusal  of  his 
Honor  to  give  a  judgment  ordering  the  sale  of  the  prop- 
erty, the  plaintiff  appealed. 

Mr.  A.  I).  Ward,  for  plaintiff' (appellant). 
No  counsel,  contra. 

Montgomery,  J.:     In   JIu(/he.s  v.   Hodges,   102  N.  C, 
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262,  this  Court  held  that  the  husband  alone  might  make  a 
conveyance  of  his  lands  by  way  of  mortgage  free  from  all 
homestead  rights  unless  one  or  more  of  three  conditions 
named  in  that  case  existed.  One  of  those  conditions  was 
that  there  must  be  "  an  unsatisfied  judgment,  or  judg- 
ments, that  constituted  a  lien  upon  the  land  when  con- 
veyed and  upon  which  execution  might  still  issue  and 
make  it  necessary  to  have  his  homestead  allotted."  In 
the  case  before  us  it  appears  that  at  the  time  of  the  execu- 
tion of  the  mortgage  by  the  defendant  he  was  a  married 
man  and  that  his  wife  did  not  join  him  in  its  execution ; 
and  also  that  at  that  time  there  was  a  judgment  against 
him  procured  at  the  March  Term,  1887,  of  Pender  Supe- 
rior Court,  in  favor  of  the  plaintiff  upon  which  execution 
had  already  been  issued.  The  plaintiff's  counsel  in  his 
argument  before  this  Court  laid  great  stress  on  the  case  of 
Hughes  V.  Hodges  and  on  the  silence  of  the  record  as  to 
whether  or  not  the  judgment  had  been  docketed.  This  is 
"  sticking  in  the  bark."  The  Court,  in  Hughes  v.  Hodges^ 
had  in  mind  more  th^  question  as  to  whether  there  might 
be  a  necessity  to  allot  a  debtor  his  homestead  under  execu- 
tion, than  whether  the  judgment  against  him  was  docketed 
or  simply  filed  away  in  the  judgment  roll.  The  execution 
in  this  case,  whether  issued  upon  the  judgment  roll  or  upon 
the  entry  of  it  upon  the  judgment  docket,  was  in  the  sher- 
iff's hands  and  he  was  compelled  to  proceed  under  it,  and 
first  of  all  to  allot  the  debtor  his  homestead,  and  this  meets 
substantially  the  ruling  in  Hughes  v.  Hodges,  The  mort- 
gage on  its  face  shows  that  the  defendant  was  unable  to 
pay  off  the  execution,  and  he  made  it  to  get  time  and  for 
the  purpose  of  securing  the  payineiit  of  said  judgment  and 
costs  on  the  first  day  of  January,  18SS.  If  the  real  estate 
of  the  defendant  was  worth  the  judgment  debt  over  and 
above   the  homestead,   why   was    any   additional    security 
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required  in  the  way  of  the  mortgage,  seeing  that  the  plain- 
tiff had  a  judgment,  either  docketed  or  which  he  could 
have  had  docketed  any  minute  at  no  other  expense  and 
trouble  than  the  costs  attendant  upon  the  execution  of  the 
mortgage  ? 

The  Judge  below  gave  judgment  simply  for  the  debt, 
and  refused  to  make  an  order  for  foreclosure,  in  which 
there  is  no  error,  and  the  judgment  is  affirmed. 

Affirmed. 


W.  W.  FRANCKS  v.  T.  C.  WHITAKER  et  al. 
Will — Construction  of — Devise  . 

1.  In  the  construotion  of  a  will,  the  predominant  and  controlling 

purpose  of  the  testator  must  prevail  when  ascertained  from 
the  general  provisions  of  the  will  over  particular  and  appar- 
ently  inconsistent  expressions  to  which,  unexplained,  a  tech- 
nical force  is  given. 

2.  Where  a  testatrix  devised  land  to  her  son  for  life  and  after  his 

death  to  his  lawful  heir  or  heirs,  if  any,  and,  if  none,  to  the 
children  of  another  son,  the  words  '*heir  or  heirs''  will  be 
construed  to  mean  his  issue  and  not  his  heirs  generally,  and 
upon  his  death  without  issue  the  land  goes  to  the  children  of 
the  other  son,  all  of  whom  were  living  at  the  date  of  the  will. 

Civil  action,  heard  before  Brown^  «A,  at  Fall  Term, 
1894,  of  Jones  Superior  Court,  on  complaint  and  answer. 
The  action  was  brought  by  the  plaintiff  against  the  defend- 
ants to  declare  certain  deeds  made  to  his  children  by  the 
defendants  a  cloud  upon  plaintiff's  title  and  to  have  them 
cancelled,  and  himself,  the  plaintiff,  adjudged  to  be  the 
owner  of  the  lasds  described  in  the  complaint.  His  Honor 
being  of  the  opinion  that  the  plaintiff  acquired  no  title  to 
the  land  under  the  clause  of  the  will  of  his  mother  referred 
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to  in  the  complaint,  dismissed  the  action  and  plaintiff 
appealed.  The  material  facts  appear  in  the  opinion  of 
Associate  Justice  Montgomery: 

Messrs.  O.  H.  Quion  and  TF.  W,  Clark^  for  plaintiff 
(appellant). 

Messrs.  Simmons^  Gihhs  tfe  Pearsall^  for  defendants. 

Montgomery,  J. :  The  Courts  in  interpreting  wills,  make 
it  their  first  duty  to  find  out  and  give  effect  to  the  inten- 
tion of  the  testator.'  Even  where  a  testator  makes  use  of 
technical,  legal  phrases  and  expressions  which  have,  in  law, 
a  fixed  and  definite  legal  meaning,  yet  if  he  so  explain  and 
qualify  their  use  as  to  show  an  intention  different  from  the 
meaning  which  the  law  puts  upon  the  technical  words,  the 
will  must  receive  that  construction  which  the  testator 
intended.  "So,  as  the  predominant  and  controlling  purpose 
of  the  testator  must  prevail  when  ascertained  from  the  gen- 
eral provisions  of  the  will  over  particular  and  apparently 
inconsistent  expressions  to  which  unexplained,  a  technical 
force  is  given,  we  may  inquire  and  find  out  in  what  sense 
such  expressions  were  used  and  what  the  testator  meant  in 
using  them. "  Under  this  test  we  will  look  into  the  will 
which  is  before  us  for  construction.  Its  date  is  11th  of 
July  1885,  and  the  section  before  the  Court  is  in  these 
words:  "I  give  and  devise  ( real  estate)  to  my  beloved  son 
E.  S.  Francks,  during  his  natural  life,  and  after  his  death 
to  his  lawful  heir  or  heirs,  should  he  have  any  surviving  him, 
but  should  he  not  have  any  lawful  heir  or  heirs  surviving 
him,  then  I  give  and  devise  the  same  to  the  children  of  my 
beloved  son  W.  W.  Francks."  The  word  "  lawful ''  may 
be  stricken  out  as  meaningless,  for  there  is  no  such  anomaly 
in  the  law  as  unlawful  heir.  At  the  time  of  the  date  of  the 
will  W.  W.  Francks,  the  brother  of  E.  S.  Francks  and  the 
plaintiff  in  this  action,  and  the  children  of  AV.  W.  Francks 
were  living.     The  testatrix  knew  that  if  E.  S.  Francks  died 
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aftor  the  will  was  published,  the  very  grand-children  to 
whom  the  estate  was  devised  would  have  been  his  heirs  if 
their  father  had  been  dead.  If  she  meant  heirs  general, 
why  say  "But  should  he  not  leave  any  lawful  heir  or  heirs 
surviving  him",  knowing  at  the  time  there  were  living  per- 
sons who  were  his  lawful  heirs  and  that  he  must  continue 
to  have  heirs  as  long  as  those  to  whom  the  land  was  limited 
in  remainder  should  live?  It  is  plain  that  this  is  so,  and 
therefore  the  proper  construction  of  the  will  is  as  if  it  read, 
"I  give  and  devise  to  my  beloved  son  E.  S.  Francks,  during 
his  natural  life,  and  after  his  death  to  his  issue,  should  he 
leave  any  surviving  him,  but  should  he  not  leave  issue  then 
I  give  and  devise  the  same  to  the  children  of  my  beloved 
son  W.  W.  Francks."  HolUnM  v.  JCeel,  115  N.  C,  68.  No 
error.     Judgment  affirmed.  Affirmed. 


W.  E.  SPRINGER  &  Co.  v.  D.  F.  COLWELL. 

Homestead^    Assignment    of — Lands  in    Different   Coun- 
ties— Judgment  Debtor — Cancellation  of  Deed, 

1.  Where  a  judgment  debtor  has  lands  allotted  to  him  as  a  home- 

stead exemption  of  less  value  than  $1,000,  in  the  county  of 
his  residence  (being  all  of  his  lands  therein)  and  causes  a 
transcript  of  the  allotment  to  be  recorded  in  and  delivered  t-o 
the  Sheriff  of  another  county  where  he  has  lands,  it  is  the 
duty  of  such  Sheriff,  upon  the  receipt  of  an  execution  against 
the  debtor,  to  assign  to  the  latter  a  quantity  of  said  lands 
suflQcient  in  value,  when  added  to  the  value  of  the  lands 
allotted  in  the  county  of  the  debtor^s  residence,  to  make  up 
the  full  exemption  of  $1,000,  and  this  is  so  notwithstanding 
no  exceptions  were  filed  by  the  deb  tor  to  the  allotment  made 
and  recorded  in  the  county  of  his  residence.  ( Whitehead  v. 
Spivey^  103  N.  C,  66,  cited  and  distinguished.) 

2.  In  such  case,  a  sale  by  the  Sheriff  without  assigning  the  home- 

stead, is  void  and  the  deed  made  thereunder  will  be  can- 
celled on  motion  in  the  cause. 

Motion   to  set   aside   a   sale   and   cancel   a  deed,  heard 
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before  Hoke^  e/.,  at  Fall  Term,  1894,  of  Sampson  Superior 
Court. 

The  plaintiffs  and  the  defendant,  D.  F.  Oolwell,  agreed 
upon  the  following  as  the  facts  upon  which  the  motion  to 
set  aside  the  sale  mentioned  in  the  notice  and  the  cancella- 
tion and  setting  aside  of  the  deed  mentioned  in  said  notice 
depend : 

*'l.  That  judgment  was  duly  rendered  in  favor  of  the 
plaintiffs  and  against  the  defendant  at  the  May  Term,  1894, 
of  said  County,  for  the  debt  and  costs  set  out  in  the  execu- 
tion,  which  is  hereinafter  made  a  part  of  this  statement,  a 
transcript  of  which  said  judgment  was  duly  docketed  on 
the  docket  of  the  Superior  Court  of  Duplin  County,  on 
the day  of  May,  1894. 

"2.  That  on  the  13th  day  of  June,  1894,  an  execution 
was  duly  issued  on  said  judgment  to  the  Sheriff  of  Sampson 
County,  under  which  was  assigned  to  the  defendant,  D.  F. 
Col  well,  as  a  real  estate  exemption,  land  to  the  value  of 
$625,  including  the  lands  whereon  the  said  defendant 
resided  at  the  time,  as  appears  from  the  return  of  the 
appraisers,  which  was  filed  in  the  office  of  the  Clerk  of  the 
Superior  Court  of  Sampson  County,  on  the  19th  day  of  • 
June,  1894,  and  duly  recorded  according  to  law. 

"3.  That  on  the  29th  day  of  June,  1894,  execution  was 
duly  issued  to  the  Sherift'  of  Duplin  County,  which  was 
received  by  him  on  the  2d  day  of  July,  1894,  with  the  fol- 
lowing endorsement  thereon,  to-wit ; 

"Homestead  returns  filed  in  my  office  June  19,  1894. 

« J.  S.  BiZZELL,  C.  S.  C." 

"4.  That  about  the  20th  day  of  July,  1894,  before  the 
sale  under  said  execution,  the  defendant  D.  F.  Colwell, 
through  his  attorney  J.  L.  Stewart,  caused  a  transcript  of 
said  homestead  returns  to  be  filed  with  the  Clerk  of  the 
Superior  Court  of  the  County  of  Duplin,  and  had  the  last- 
mentioned   Clerk  to  deliver  a  copy  to  James  G.  Kenan, 
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Sheriff  of  the  CouTity  of  Duplin,  and  demanded  of  him  that 
he  assign  to  tlie  said  defendant,  out  of  the  lands  in  contro- 
versy which  are  situated  in  Duplin  County  and  occupied  by 
the  tenant  of  said  defendant,  a  quantity  of  said  land  suffi- 
cient in  value  to  make  up,  with  the  $625  worth  assigned 
in  Sampson  County,  $1,000  worth,  which  the  said  Sheriff 
declined  to  do,  and  on  the  contrary,  without  assigning  any 
additional  lands  to  make  the  said  balance  of  $375,  sold,  on 
the  7th  day  of  August,  1894,  the  said  land  to  the  said  plain- 
tiffs in  said  execution  for  the  sum  of  $100,  and  made  deed 
therefor  to  the  said  plaintiffs,  which  said  deed  is  duly  regis- 
tered in  the  office  of  the  Register  of  Deeds  of  Duplin 
County,  in  Book  61,  pages  23  and  24,  and  which  said  deed 
is  dated  August  7,  1 894,  and  was  probated  and  registered 
on  August  29,  1894 ;  that  the  land  therein  mentioned 
belonged  to  the  defendant  D.  F.  Colwell  prior  to  the  Ist 
day  of  May,  1894. 

"5.  That  no  exceptions  were  filed  to  the  said  homestead 
returns  and  none  to  the  assignment  of  homestead,  except- 
ing those  hereinbefore  mentioned.  That  said  returns,  giv- 
ing the  said  defendant  land  to  the  value  of  $625,  are  duly 
registered  in  the  office  of  the  Register  of  Deeds  of  Sampson 
County. 

"6.  That  the  defendant  D.  F.  Colwell,  with  his  wife  and 
children,  was  and  now  is  a  resident  of  said  County  of  Samp- 
son, and  the  debt  upon  which  said  judgment  was  rendered 
was  contracted  about  the  year  1891." 

Upon  these  facts  his  Honor  granted  the  motion  to  cancel 
and  set  aside  the  deed,  and  plaintiffs  appealed. 

J/>.  A,  D,  Ward^  for  plaintiffs  (appellants). 
No  counsel,  contra, 

Montgomery,  J. :  Except  for  sale  for  taxes  and  for  pay- 
ment of  obligations  for  the  purchase  of  the  premises,  every 
homestead  owned  and  occupied  by  any  resident  of  this  State 
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and  not  exceeding  the  value  of  one  thousand  dollars  shall 
be  exempt  from  sale  under  execution  or  other  final  process 
obtained  on  any  debt.     Art.  X,  Sec.  2,  of  the  Constitution. 

Section  619  of  The  Code  provides  that  if  the  judgment 
debtor  entitled  to  homestead  shall  be  dissatisfied  with  the 
valuation  and  allotment  of  the  appraisers,  he,  within  ten 
days  thereafter  and  before  sale  under  execution  of  the 
exaess,  may  notify  the  adverse  party  and  the  Sheriff  having 
the  execution  in  hand,  and  '*  file  with  the  clerk  of  the  Supe- 
rior Court  of  the  county  where  the  said  allotment  shall  be 
made  a  transcript  of  the  return  of  the  appraisers ;  and 
thereupon  the  said  clerk  shall  put  the  same  on  the  civil  issue 
docket  of  said  Superior  Court  for  trial  at  the  next  term 
thereof  as  other  civil  actions."  It  was  decided  by  this 
Court  in  the  casO'Of  Whitehead  v.  Spivey,  103  N.  C,  66,  that 
an  allotment  of  homestead  to  the  debtor  of  lands  of  value 
less  than  one  thousand  dollars,  regular  in  form  and  unob- 
jected to  within  the  time  allowed  by  law,  was  an  estoppel 
of  the  debtor  from  claiming  any  additional  allotment  in 
other  lands  which  he  had  at  the  time  of  the  allotment. 
That  opinion  followed  in  the  line  of  Burton  v.  Spiers^  87 
X.  C,  87,  and  Spoon  v.  lieid,  78  N.  C,  244.  In  all  of 
these  cases,  however,  the  several  judgment  debtors  at  the 
time  of  the  allotment  owned  no  lands  outside  of  the  coun- 
ties in  which  they  resided.  In  the  case  before  us  the 
defendant  owned  land  in  Sampson  county,  w^here  he  resided, 
valued  by  the  appraisers  at  $625,  and  he  also  owned  other 
land  in  Duplin  county. 

Now  the  question  is,  does  the  law  applied  to  the  facts  in 
Whitehead  v.  Spivey  fit  the  facts  of  the  present  case  ?  We 
do  not  think  that  it  does.  Neither  the  Sherifi*  nor  the 
appraisers  had  the  right  to  go  out  of  Sampson  into  Duplin 
county  to  allot  to  the  defendant  any  part  of  his  homestead 
in  lands  situated  in  the  latter  county,  and  they  gave  him 
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all  the  real  estate  he  owned  in  Sampson  county.  What 
then  did  he  have  to  object  to,  except  to  the  over-valuation 
of  the  land,  about  which  he  made  no  question  ?  Then,  too, 
what  would  the  objection  have  amounted  to  if  he  had  made 
it  ?  Suppose  he  had  objected  that  the  Sheriff  and  apprais- 
ers did  iiot  go  into  Puplin  and  allot  to  him  the  balance  of 
his  homestead  in  lands  belonging  to  him  in  that  county, 
would  not  the  objection  have  been  a  vain  thing,  seeing^ that 
they  had  no  power  to  do  so  ? 

But,  there  is  another  view  which  is  conclusive  of  the 
matter.  If  the  defendant,  as  the  plaintiff  contends,  was 
required  to  make  some  sort  of  exception  or  statement  and 
give  notice  of  it  to  the  adverse  party  and  to  the  sheriff  to 
the  effect  that  he  had  other  lands  in  Duplin  county  which 
he  wished  to  have  allotted  to  him  to  complete  his  home- 
stead, and  the  clerk  of  the  superior. court  had  put  the  same 
on  the  civil  docket  of  the  superior  court  for  trial  at  the 
next  term,  the  defendant  would  have  been  met  by  the 
objection  of  wrong  venue.  Section  190  of  The  Code  declares 
that  actions  for  the  recovery  of  real  property,  or  of  any 
estate  or  interest  in  them,  or  far  the  determination  in  any 
form  of  such  right  or  interest^  and  for  injuries  to  real  prop- 
erty, must  be  tried  in  the  county  where  the  real  estate  is 
situated.  The  defendant,  it  seems,  took  the  precaution  to 
have  a  copy  of  the  homestead  proceedings,  under  the  cer- 
tificate and  seal  of  the  clerk  of  the  superior  court  of  Samp- 
son, filed  with  the  clerk  of  the  superior  court  of  Duplin, 
and  had  also  a  copy  served  on  the  sheriff  of  the  last  named 
county,  before  he  made  the  sale,  accompanying  the  ser- 
vice of  the  paper  on  the  sheriff'  with  the  request  to  have 
allotted  to  him  enough  of  his  lands  in  Duplin  county  to 
make  up  the  full  amount  of  his  homestead. 

There  is  no  error  in  the  judgment  of  the  court  below  and 
the  same  is  affirmed.  Affirmed. 
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W.  A.  DUNN,  Receiver  of  CLINTON  LOAN  ASSOCIATION  v. 

D.  D.  UNDERWOOD. 

Practice — Appeal — Failure  to  Print  Record — Disminsal 
— Negligence  of  Coxmsel — Motion  to  Reinstate. 

The  printing  of  a  record  on  appeal  as  required  by  Rule  30,  requires 

no  legal  skill  and,  hence,  the  negligence  of  counsel  is  no 

«  excuse  for  the  failure  to  print  and  where  an  appeal  has  been 

dismissed  for  such  failure  a  motion  to  reinstate  will  not  be 

allowed. 

This  was  an  action  to  reinstate^  an  appeal,  dismissed  on 
motion  of  appellee  for  failure  of  appellant  to  print  the 
record.  The  grounds  of  the  motion  appear  in  the  opinion 
of  Associate  Justice  Clark. 

Mr.  R,  O.  Burton^  for  plaintiff. 

Mr,  John  D.  Kerr^  for  defendant  ( appellant). 

Clark,  J. :  The  appeal  was  dismissed  at  last  Term  for 
ailure  to  print  the  record.  The  appellant  moved  at  the 
same  Term  to  reinstate,  as  required  by  rule  30.  The  reason 
assigned  was  that  the  neglect  to  print  was  the  negligence 
of  counsel.  The  Court  has  repeatedly  held  that  having  the 
record  printed  requires  no  legal  skill,  and  that,  if  an  appel- 
lant entrusts  it  to  counsel,  his  negligence  in  such  regard  is 
the  negligence  of  an  agent  merely,  not  that  of  counsel. 
Crriffin  V.  Nelson^  106  N.  C,  235  ;  Stephens  v.  Koonce^  Ibid^ 
255;  Edwards  v.  Henderson^  109  N.  C,  83;  Txirner  v. 
Take.  112  N.  C,  457;  Neal  v.  Land  Co.,  Ibid,  841. 

As  the  late  Chief  Justice  Pearson  expressed  it :  "  There 
is  no  use  in  having  a  scribe  unless  you  cut  up  to  it."  A 
rule  so  repeatedly  enunciated  must  be  deemed  settled.  In 
Edwards  v.  Henderson,  supra,  the  Court  observed  :  *'  To 
permit  an  appellant  to  obtain  a  delay  of  six  months  by  his 
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negligence  in  not  complying  with  this  requirement  would 
convert  a  rule,  which  was  adopted  as  a  means  for  the 
speedier  and  better  consideration  of  causes,  into  a  fruitful 
source  of  delay.  Rather  than  that,  appellees  would  prefer 
to  argue  their  causes  without  the  printed  record,  which  the 
Court  in  justice  to  itself  and  to  litigants  cannot  permit. 
Appellants  might  as  well  fail  to  send  up  the  transcript  as 
not  to  have  it  in  a  condition  to  be  heard  by  failing  to  have 
the  '  case  and  exceptions  printed.'  " 

Indeed,  in  the  present  case,  the  appellee  agreed  that,  not- 
withstanding the  dismissal,  the  case  might  be  reinstated  if 
submitted  on  printed  briefs,  under  Rule  10,  so  as  to  be  dis- 
posed of  at  last  Term.  This  offer  the  appellant  accepted, 
but  was  again  negligent  and  failed  to  do  so  during  that 
Term. 

It  is  too  late  to  make  the  motion  anew  to  reinstate  at 
this  Term.  Rule  30.  Appellees  have  rights,  though  appel- 
lants are  singularly  prone  to  forget  it,  and  among  them  is 
the  right  guaranteed  by  Magna  Charta  to  all,  that  justice 
shall  "  neither  be  denied  nor  delayed."  Const,  of  N.  C, 
Art.  1,  Sec.  35.  A  delay  of  justice  is  often  a  denial  of 
justice. 

Motion  Denied. 


MARY  E.  COWAN  et  al  vs.  JOHN  T.  LAYBURN. 

Action    to    Berover   Land — Evidence^    Competency    of — 

Ti'ansactions  with  Deceased  Person, 

TeBtimony  that  a  witness  carried  supplies  to  a  decedent  during: 
her  sickness,  is  not  such  evidence  of  a  conversation  or  trans- 
action as  to  make  the  witness  incompetent  under  Section 
590  of  The  Code, 
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Action  for  the  cancellation  of  a  deed  and  to  recover  land, 
tried  before  Boykin^  «/.,  and  a  jury,  at  September  Term, 
1894,  of  Pendeb  Superior  Court. 

The  complaint  alleged  that  the  plaintiffs  were  the  heirs- 
at-law  of  one  Annie  J.  Cowan  who  died  intestate  having, 
about  a  vear  before  her  death,  execnited  to  the  defendant 
certain  lands  upon  the  conditions  that  he  should  support  her 
and  provide  for  her  sufficient  food  and  raiment  during  her 
natural  life  and  a  decent  burial  at  her  death,  and  that  in 
ease  the  conditions  were  not  complied  with,  the  deed  should 
be  void  and  the  land  should  revert  to  her  or  her  heirs ;  that 
as  soon  as  defendant  received  the  deed,  he  abandoned  all 
care  of  the  deceased  (who  at  that  time  was  a  needy,  infirm 
and  helpless  old  lady  of  70  years  of  age )  and  in  every  par- 
ticular failed  to  comply  with  the  conditions  of  the  deed. 

The  defendant  denied  the  allegations  as  to  his  failure  to 
perform  the  conditions  of  the  deed. 

On  the  trial  certain  witnesses  for  the  plaintiffs  were 
allowed  to  testify  that  they  had  carried  supplies  to  the 
deceased.  The  defendant  excepted  to  the  testimony  upon 
the  ground  that  it  was  incompetent  under  Sec.  590  of  The 
Code^  and,  after  verdict  and  judgment  for  the  plaintiffs, 
appealed. 

Mr.  A.  D,  Ward^  for  defendant  ( appellant ). 
No  counsel,  contra. 

« 

Faircloth,  C.  J. :  The  only  exceptions  were  to  the  com- 
petency of  the  .evidence  of  Thad  Cowan  and  Catharine 
Cowan,  under  The  Code^  Sec.  590.  The  former  testified 
that  "1  carried  food  there  to  her",  meaning  to  Ann  Jane 
Croom ;  the  latter,  that  "I  went  to  carry  her  supplies.  She 
was  sickly.  I  was  there  every  day.  I  carried  her  supplies. 
She  w^as  sickly.  She  had  no  food  except  what  we  carried. 
She  was  bad  off  for  clothes." 


f 
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We  see  no  "  conversation  "  or  "  transaction  "  in  this  evi- 
dence, such  as  is  inhibited  by  section  590.  In  fact  it  does 
not  appear  whether  the  old  lady  accepted  or  refused  the 
food  and  supplies. 

Affirmed. 


BRUCE  &  COOK  et  al  v.  C.  W.  CRABTREE. 

Practice —  Supplemental  Proceedings  —  ExaTninaiion  of 
Assignee  of  Judgment  Debtor — Interlocutory  Order — 
Appeal, 

1.  The  assignee  of  a  judgment  debtor  may  be  examined  in  supple- 

mentary proceedings  to  ascertain  what  sum,  if  any,  remains 
in  his  hands  due  and  belonging  to  the  judgment  debtor  after 
discharging  the  trust,  and  as  to  his  administration  of  the 
trust  generally. 

2.  An  order  for  the  examination  of  a  person  in  supplementary  pro- 

ceedings is  interlocutory  and  not  final  and  no  appeal  lies 
from  it. 

4 

Supplementary  proceedings,  heard  before  Brown^  «/.,  at 
Chambers^  on  appeal  from  an  order  of  the  Clerk  of  the 
Superior  Court  of  Lenoir  County,  directing  the  examina- 
tion of  J.  L.  Hartsiield,  assignee  of  the  defendant. 

The  plaintiffs  made  affidavit  before  the  Clerk  as  follows, 
(after  setting  out  the  rendition  of  judgment  in  issuing  and 
return  unsatisfied  of  execution,  Arc): 

"IV.  That  the  said  C.  W.  Crabtree,  as  this  affiant  is 
informed,  advised  and  believes,  has  property,  chases  in 
action  and  other  things  of  value  unaffected  by  any  lien  and 
incapable  of  levy  which  ought  to  be  subjected  to  the  pay- 
ment of  said  judgments  but  that  said  defendant  has  no 
])roperty  which  can  be  reached  by  execution. 
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"V.  That  this  affiant  is  informed  and  believes  that  one 
J.  L.  Hartsfield,  assignee  of  C.  W.  Crabtree,  has  property  of 
the  said  C.  W.  Crabtree  which  exceeds  in  amount  and  value 
ten  dollars  which  should  be  applied  in  payment  of  the  judg- 


ment." 


The  Clerk  made  an  order  directing  the  examination  of 
the  defendant  and  J.  L.  Hartsfield  and  forbidding  the  trans- 
fer, &c.,  of  any  property  belonging  to  the  defendant. 

On  the  trial  counsel  for  J.  L.  Hartsfield,  assignee,  moved 
to  vacate  the  order  as  to  said  J.  L.  Hartsfield,  assignee, 
upon  the  grounds — 

I — Of  the  insufficiency  of  the  affidavit,  in  that  it  fails  to 
allege  that  the  said  Hartsfield  has  individually  in  his  hands 
any  property  belonging  to  the  judgment  debtor,  C.  W.  Crab- 
tree, or  that  he  is  indebted  to  said  judgment  debtor  C.  W. 
Crabtree,  in  any  amount.  The  allegation  in  the  affidavit 
being  that  the  said  Hartsfield  holds  the  property  as  assignee 
of  said  judgment  debtor  and  there  being  no  allegation  in 
the  said  affidavit  that  said  judgment  debtor  has  any  interest 
in  the  said  property. 

11^— That  said  clerk  had  no  authority  to  grant  said 
restraining  order  at  the  time  against  said  Hartsfield,  assignee, 
he  not  being  a  party  to  this  action  and  having  no  notice  of 
this  proceeding. 

Ill — The  insufficiency  of  the  affidavit  under  section  490 
oi  The  Codeoi^,  C. 

IV — That  the  affidavit  fails  to  allege  such  facts  as  would 
authorize  the  judgment  debtor  to  demand  from  the  said 
Hartsfield  any  property  or  money. 

After  hearing  the  argument  of  counsel  for  plaintiffs  and 

Hartsfield,  assignee,  the  motion  was  allowed  and  judgment 

was  duly  entered  vacating  and  discharging  said  restraining 

order  as  to  said  assignee. 

From  said  judgment  plaintiffs  appealed  to  Judge  JSrown^ 
116—34 
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at   Chambers^  who  reversed   the  order  of  the  Clerk   and 
Hartsfield  appealed. 

Mr,  George  Rmmiree^  for  plaintiff. 

Mr,  J,  B,  Batchelor^  ipr  J.  L.  Hartsfield,  assignee  (appel- 
lant). 

FuROHES,  J.:  This  is  a  proceeding  supplemental  to  execu- 
tion, commenced  before  the  Clerk  of  Lenoir  County,  an 
appeal  from  his  order  to  Brown^  Judge^  and  an  appeal  by 
J.  L.  Hartsfield  from  the  order  of  Jiidge  Brown^  which  is 
as  follows : 

"I  am  of  opinion  that  under  the  affidavit  filed  it  is  per- 
fectly competent  for  the  plaintiff  to  examine  J.  L.  Harts- 
field in  the  proceeding  to  ascertain  what  sum,  if  any 
remains  in  his  hands  and  what  may  be  due  and  belonging 
to  C.  W.  Crabtree,  after  discharging  the  trust,  and  to  ascer- 
tain that  it  is  competent  to  examine  said  Hartsfield  con- 
cerning his  administration  of  the  trust,  what  he  received, 
what  he  has  paid  out  and  to  whom,  etc. 

"This  cause  is  remanded  to  the  Clerk  to  proceed  with  in 
accordance  with  this  opinion.  The  cost  of  the  ap{fbal  is 
taxed  against  the  appellees  and  appellant  equally.     Broxcn^ 

We  see  no  error  in  the  order  appealed  from,  nor  do  we 
see  what  right  J.  L.  Hartsfield  had  to  take  an  appeal,  nor  do 
w^e  see  what  interest  he  has  in  this  controversy. 

But  this  is  not  a  final  judgment,  but  only  an  interlocu- 
tory  order  from  which  no  appeal  lies.  Clement  v.  Foster^ 
99  N.  C,  255. 

Appeal  Dismissed. 
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G.  W.  TAYLOR,  Administrator,  vs.  ADDIE  O.  SMITH. 

Contract — Agreement  hetioeen  Joint  Owners  of  Note — Sur- 
vivarship — Gift — Conflicting  Findings  of  Jury — "  Liv- 
ing Ileir.^'' 

1.  In  a  contract  between  two  owners  of  a  note  providing  that, 

shonld  either  of  them  die  before  the  other  without  *'a  living 
heir,"  the  survivor  should  become  sole  owner  of  the  note,  the 
words  "living  heir"  should  be  construed  U>  mean  "issue." 

2.  A  verbal  agreement  between  two  parties  owning  a  note,  payable 

to  them  jointly,  that  upon  the  death  of  either  without  issue 
it  shall  belong  to  the  survivor  is  valid. 

3.  The  Statute,  Sec.  1326  of  The  Oode^  abolishing  survivorship  In 

estates  held  in  joint  tenancy,  does  not  prohibit  contracts 
making  the  rights  of  the  parties  dependent  on  survivorship. 

4.  Where  in  response  to  one  issue  a  jury  found  that  a  contract 

existed  between  two  sisters,  whereby  the  survivor  should 
have  the  whole  of  a  certain  not.e  belonging  to  them  jointly, 
a  finding  in  response  to  another  issue  that  one  of  its  parties 
at  a  later  date  made  a  gift  of  her  share  in  such  note,  is  not 
inconsistent  with  the  first  finding. 

CiWL  ACTION,  tried .  at  February  Term,  1894,  of  the 
Superior  Court  of  Greene  County,  before  Brown^  Judge, 
The  material  portions  of  the  testimony  were  as  follows : 

George  M.  Smith  testified  for  the  defendants  :  "  I  execu- 
ted the  note  for  seven  hundred  dollars."  Said  witness  fur- 
ther  testified  :  "  I  paid  this  note  to  Addie  O.  Smith,  Decem- 
ber 24,  1891  ;  paid  fifty-six  dollars  in  cash,  and  gave  her  a 
deed  for  a  tract  of  land  worth  seven  hundred  dollars.  She 
surrendered  me  the  note.  After  the  note  was  assigned  to 
Cora  and  Addie  Smith  I  paid  one-half  the  annual  interest 
to  each.  After  Cora  died,  which  was  on  June  12,  1891,  I 
paid  the  whole  note  and  interest  to  said  Addie,  as  before 
stated.  She  had  possession  of  note  and  surrendered  it  to 
me.      I  know  Cora  owned  one-half  of  the  note  during  her 
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life.  Cora  Smith  married  the  plaintiff  about  eighteen 
months  before  she  died.  I  paid  Cora  her  part  of  the  inter- 
est before  she  was  married.  I  do  not  think  I  paid  her  any 
interest  after  she  was  married.  I  then  paid  the  interest  to 
Addie  Smith." 

Deposition  of  Talitha  Smith  is  offered  in  evidence,  which 
is  as  follows : 

Question  1.  What  is  your  age,  name  and  residence? 

Answer.  My  name  is  Talitha  Smith,  am  sixty-seven 
years  old,  and  live  in  Falkland  township,  Pitt  county, 
N.  C. 

Question  2.  Is  your  health  too  feeble  for  you  to  attend 
Court  ? 

Answer.  It  is.  I  have  not  been  able  to  go  out  of  room 
for  five  or  six  months ;  I  have  rheumatism. 

Question  3.  How  are  vou  related  to  Cora  L.  Taylor, 
deceased,  and  Addie  O.  Smith  and  George  M.  Smith  ? 

Answer.  They  are  all  my  children. 

Question  4.  Do  you  know  anything  about  what  note 
your  daughter,  Cora  Taylor,  owned  before  her  death,  and 
how  she  disposed  of  the  same  ?  If  so,  state  all  you  know 
about  it. 

Answer.  She  had  a  note  against  George  M.  Smith  for 
three  hundred  and  fifty  dollars,  if  I  remember  correctly.  I 
think  her  part  was  three  hundred  and  fifty  dollars.  A  short 
while  before  she  was  married,  sav  about  twelve  months 
before  her  marriage,  she  handed  this  note  to  her  sister  Addie 
and  told  her  to  put  it  away  and  take  care  of  it.  At  same 
time  and  place  they  agreed  with  each  other  that  should 
either  of  them  die  before  the  other  without  a  living  heir, 
that  the  survivor  should  have  the  note,  and  that  during  the 
life  of  both  of  them  they  should  collect  the  interest  together 
in  ecjual  shares.     At  the  time  she  handed  note  to  Addie  she 
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said,  keep  it  until  I  call  on  you  for  it,  if  I  ever  do,  and  if  I 
never  do,  you  keep  il. 

This  note  was  given  to  Cora  and  Addie  jointly  by  the 
administrators  of  Bryant  Smith,  deceased,  whose  name  is 
W.  S.  E.  Smith,  my  son.  They  were  both  present  when  he 
handed  them  the  note.  I  meant  Cora  L.  and  Addie  O. 
Smith  were  both  present.  This  note  was  given  them  in  set- 
tlement of  their  father's,  Bryant  Smith's,  estate. 

Q.  5.  Do  vou  know  the  whole  amount  of  the  note  in  con- 
troversy '{ 

A.   Yes,  it  was  seven  hundred  dollars. 

Q.  6.  Did  you  ever  hear  Mrs.  Taylor  speak  of  this  trans- 
action at  any  other  time  if 

A.  I  have.  A  short  while  before  her  death  she  told  me 
she  wanted  Addie  to  keep  and  have  the  note,  and  that  she 
had  told  George  she  wanted  Addie  to  have  it.  No  one  was 
present  except  Cora  and  myself  at  that  time.  (All  the 
answer  to  the  last  question  objected  to  as  incompetent, 
because  irrelevant,  and  because  the  husband  of  said  Cora 
L.  Smith  was  not  consenting  to  the  alleged  transfer  or 
alleged  statement  deposed  to  in  that  answer.) 

The  following  were  the  issues  and  responses : 

1.  Did  the  said  Cora  Taylor,  about  twelve  months  before 
her  marriage  to  plaintiff,  deliver  said  note,  described  in  the 
pleadings,  to  Addie  O.  Smith  upon  a  mutual  agreement  be- 
tween herself  and  said  Addie  that  the  survivor  should  take 
the  whole  of  said  note,  as  alleged  by  defendants?     Yes. 

2.  Did  Cora  Taylor,  prior  to  her  marriage  about  twelve 
months,  make  a  gift  of  her  interest  in  the  note  described 
in  pleadings  to  said  Addie  O.  Smith,  as  alleged  by  defend- 
ants i     Yes. 

3.  If  so,  did  said  transaction  take  place  prior  to  the 
engagement  of  marriage  between  George  W.  Taylor  and 
said  Cora?     Yes. 
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Mr,  J,  B,  Batchelor^  for  plaintiff. 
Mr.  Geo,  M.  Lindsay^  for  defendant. 

Avery,  J. :  Two  sisters,  the  plaintiff's  intestate  and 
the  defendant,  "agreed  with  each  other  that  should  either 
of  them  die  before  the  other  without  a  living  heir,  the  sur- 
vivor should  have"  a  note  in  which  both  were  payees  and 
each  had  an  equal  undivided  interest,  "and  that  during  the 
life  of  both  of  them,  they  should  collect  the  interest  together 
in  equal  shares."  About  twelve  months  afterwards  one  of 
the  sisters  married  and  subsequently  died  leaving  the 
defendant,  her  unmarried  sister,  surviving  her,  but  no  issue. 
In  the  connection  in  which  they  appear,  the  words  "living 
heir"  were  manifestly  intended  to  mean  issue  and  we  will 
so  interpret  them  in  construing  the  agreement.  Howell  v. 
Knight,  100  N.  C,  254;  Patrick  v.  Morehead,  85  X.  C, 
62.  To  say  that  one  sister  died  "without  a  living  heir" 
and  at  the  same  time  leaving  a  surviving  sister,  would  be 
palpably  absurd,  unless  we  construe  "heir"  to  mean  "issue." 

The  first  question  suggested  upon  the  argument  was 
whether  the  agreement  was  a  contract  upon  mutual  consid- 
erations, or  a  nudum  pactum.  Counsel  contended  that  it 
could  not  be  enforced  because  it  was  a  gambling  agree- 
ment and  therefore  void,  as  in  contravention  of  public 
policy.  It  is  settled  law  in  North  Carolina  that  a  bona 
fide  assignment  of  a  contingent  interest  in  land  for  a 
valuable  consideration  will  be  enforced  as  an  equity. 
Bodenhamer  v.  Welch,  89  N.  C,  78 ;  McDonald  v.  Mc- 
Donald, 5  Jones  Eq.,  211 ;  Watson  v.  Smith,  110  N.  C,  6; 
Foster  v.  JIaekett,  112  N.  C,  546.  If  the  equitable  right 
to  such  contingent  interest  can  be  assigned  for  money  or 
anything  of  value,  it  follows  of  course  that  the  equitable 
right  to  two  such  interests  could  be  lawfully  exchanged, 
the  one  in  consideration  of  the  other,  like  all  other  assign- 
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able  interests  in  land.  Upon  the  same  principle,  one  of  two 
joint  owners  of  a  fund  may  sell  ho7ia  fide  for  a  valuable 
consideration  the  contingent  equitable  right  to  the  whole 
fund,  where  it  is  so  limited  as  to  depend  upon  survivorship. 
When  the  two  sisters  agreed  with  each  other  to  hold  the 
note,  in  which  each  had  an  individual  moiety  as  joint 
tenants  subject  to  the  right  of  survivorship,  these  mutual 
rights  of  survivorship,  when  once  created,  were  assignable 
equities,  constituting  mutual  considerations  sufficient  to 
support  the  agreement.  The  Act  of  1784  (Code  Sec.  1326) 
abolishes  survivorship,  where  the  joint  tenancy  would 
otherwise  have  been  created  by  the  law,  but  does  not  oper- 
ate to  prohibit  persons  from*  entering  into  written  contracts 
as  to  land,  or  verbal  agreements  as  to  personalty,  such  as 
to  make  the  future  rights  of  the  parties  depend  upon  the 
fact  of  survivorship.  It  would  seem  needless  to  cite 
authority  in  support  of  the  proposition  that  mutual  pro- 
spective benefits  are  sufficient  to  support  mutual  stipula- 
tions between  parties.  The  right  to  the  fund  in  case  of 
survivorship  was  a  valuable  assignable  interest,  and  the 
two  sisters  therefore  entered  into  a  valid  contract,  which 
secured  to  each  the  benefit,  like  that  provided  often  by  an 
insurance  policy,  of  the  ownership  of  the  whole  fund  in 
ease  she  should  survive  the  other.  The  jury  have  fonnd 
that  such  was  the  contract  entered  into  by  the  defendant 
and  her  deceased  sister,  the  plaintiff's  intestate  and  former 
wife. 

The  mother  of  the  two  sisters,  Mrs.  Smith,  deposed  fur- 
ther that  at  the  time  of  making  the  contract  the  plaintiff^s 
intestate  handed  the  note  to  the  defendant,  saying  "Keep 
it  until  I  call  on  you  for  it,  if  I  ever  do,  and*  if  I  never  do, 
you  keep  it."  Upon  her  testimony,  together  with  that  of 
another  witness  (who  was  obligor  in  the  note)  to  the  effect 
that  he  paid  the  whole  of  the  interest  to  the  defendant  after 
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her  sister's  marriage  and  eventually  all  of  the  principal, 
the  Court  submitted  two  other  issues,  in  response  to  which 
the  jury  found  that  plaintiif's  intestate,  about  twelve 
months  before  her  marriage  with  the  plaintiff  and  prior  to 
her  engagement  of  marriage  with  him,  made  a  gift  of  her 
interest  in  the  note  to  her  sister.  It  is  insisted  for  the 
plaintiff  that  the  finding  that  a  gift  was  subsequently 
made,  is  inconsistent  with  the  contract  as  to  the  right  of 
each  in  case  of  survival.  We  do  not  think  so.  Plaintiff's 
intestate  might,  after  making  the  contracts,  have  made  the 
gift,  but  if  she  did  not  subsequently  give  her  interest  in 
the  note  to  her  sister,  the  contract  of  course  remained  in 
full  force.  So  that  if  it  be  conceded,  as  was  contended 
by  plaintiff's  counsel,  that  the  testimony  was  insufficient  in 
its  most  favorable  aspect  to  show  a  valid  gift,  the  only 
result  would  be  to  leave  the  contract  in  full  force.  Noth- 
ing but  a  subsequent  valid  gift  by  the  intestate  of  her 
interest  to  the  defendant  would  have  altered  or  impaired 
the  validity  of  the  contract,  and  either  the  contract  or  such 
gift  would  warrant  the  rendition  of  the  judgment.  If  the 
Court  erred  in  telling  the  jury  that  the  testimony  of  Mrs. 
Zeletha  Smith,  if  believed  by  them,  was  sufficient  to  justify 
them  in  responding  to  the  second  issue  in  the  affirmative, 
it  was  not  erroneous  to  tell  them  that  hers  was  the  onlv 
evidence  relied  on  by  the  defendant,  and,  if  believed,  was 
sufficient  to  show  the  mutual  agreement.  As  the  jury 
found  separately  on  the  specific  issues  and  they  are  in  no 
wise  dependent  on  each  other,  we  think  that  any  error  in 
defining  indirect  terms,  or  inferentially  what  constituted  in 
law  a  gift,  M'as  harmless.  The  evidence  of  the  mutual 
agreement,  which  was  entered  into  before  the  alleged  gift, 
WHS  to  be  considered  distinct  from  that  relating  to  the  giffc, 
and  the  finding  upon  it,  having  established  the  contract 
will  support  the  judgment  of  the  Court  even  if  the  other 
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findings  should  be  set  aside  for  error.     The  specific  refer- 
ence to  the  testimony  of  Zeletha  Smith  as  the  only  evidence 
j  upon  which  the  defendant  did  or  could  contend  for  a  ver- 

dict in  her  favor,  bears  no  analogy  to  the  cases  where  the 
Judges  have  erred  in  selecting,  among  several  witnesses  to 
the  same  transaction,  one  whose  testimony  was  more  unfa- 
vorable to  a  party  than  that  of  the  others,  and  making  the 
response  to  an  issue  or  issues  dependent  upon  the  credi- 
bility of  such  witness. 

For  the  reasons  given  we  think  that  the  judgment  below 

should  be  aflSrmed. 

Affirmed. 


BANK  OF  NEW  HANOVER  et  al  v.  ADRIAN  and  V0LLER9 

at  al. 

Actum,  to  jFo7'ecIose  Mortgage — Fraud — Parties  in  Pari 
Delicto —  Equity  Jurisdiction  —  Question  for  Jury — 
Trustee  of  Insolvent  Debtor  Represents  Creditors. 

1.  Where  it  appears  to  a  Court  of  Equity  that  the  parties  to  a  suit 

are  in  pari  delicto  in  respect  to  a  covinous  agreement,  the 
Court  will  not  interfere  to  give  relief,  but  will  leave  the  par- 
ties to  exercise  their  rights  as  they  may  be  permitted  in  a 
Court  of  law. 

2.  Where,  in  the  complaint  in  an  action  to  foreclose  a  mortgage 

against  an  insolvent  mortgagor  it  appeared  that  the  mort- 
gage was.  given  to  secure  notes  for  $90,000,  payable  in  three 
years  at  4  per  cent,  interest,  and  was  not  filed  until  the  mort- 
gagee became  insolvent,  and  the  answer  filed  by  the  assignee 
of  the  mortgagor  (to  which  a  demurrer  was  entered)  alleged 
that  the  mortgage  was  given  under  an  agreement  and  with 
the  intent  to  hinder,  delay  and  defraud  the  mortgagor's 
creditors ;  Held^  That  neither  party  was  entitled  to  equita- 
ble relief  and  the  Court  will  leave  them  f o  settle,  in  a  Court 
of  law,  the  question  as  to  the  fraudulent  intentions  of  the 
parties  and  whether  the  assignee  of  the  mortgagor  was  a 
subsequent  purchaser  with  notice  so  as  to  postpone  the  cred- 
itors of  the  mortgagor  to  the  claims  of  the  mortgagee. 
(A VERY,  J.,  dissents.) 
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3.  In  an  action  to  foreclose  a  mortgage  against  an  insolvent  mort- 
gagor and  his  assignee  to  which  the  creditors  of  the  former 
are  not  parties,  the  assignee  represents  the  creditors  and  can 
interpose  the  defences  that  would  be  available  for  them. 

On  February  27,  1893,  Adrian  &  Vollers  executed  their 
notes  to  the  Bank  of  New  Hanover  in  the  sum  of  $90,000, 
payable  three  years  after  date,  bearing  four  per  cent,  inter- 
est, payable  quarterly ;  and  on  the  same  day  executed  a 
mortgage  to  secure  the  payment  of  said  sum,  which  was 
registered  June  19, 1893,  the  day  on  which  said  bank  closed 
its  doors  and  ceased  to  do  business. 

On  June  20th,  1893,  said  Adrian  &  Vollers  made  an« 
assignment  to  the  defendant,  E.  K.  Bryan,  in  trust  for  their 
creditors,  conveying  all  their  property,  including  the  prop- 
erty described  in  said  mortgage  deed.  On  June  19th,  1893, 
an  action  was  duly  instituted  and  pending  in  the  Superior 
Court  of  New  Hanover  County,  wherein  Gabriel  Holmes 
and  J.  H.  Waters,  who  sue  in  behalf  of  themselves  and  all 
other  creditors  of  said  bank,  are  plaintiffs,  and  the  Bank  of 
New  Hanover  and  others  are  defendants ;  in  which  proceed- 
ing  plaintiff  Davis  was  appointed  receiver  of  said  bank. 

The  present  action  to  foreclose  said  mortgage  was  com- 
menced September  12th,  1893,  and  the  defendant  E.  K. 
Bryan,  as  assignee  of  said  mortgagors,  filed  an  answer  alleg- 
ing that  said  notes  and  mortgage  were  made  and  delivered 
under  an  agreement  and  with  intent  to  hinder  and  delay 
the  creditors  of  said  Adrian  &  Vollers,  and  prays  to  have 
said  mortgage  deed  declared  void  and  that  plaintiffs  convey 
to  defendants,  &c.  The  plaintiffs' demurrer  to  said  answer, 
was  sustaiiled  by  Broiruj  «/.,  at  April  Term,  1894,  of 
New  Hanover  Superior  Court,  with  judgment  of  tbreclosure 
in  favor  of  plaintiff,  and  defendants  appealed. 

Messrs.  George  Rountree  and  E.  S.  Martm^  for  plaint- 
iffs. 

Mr,  D.  Z.  Russell^  for  defendants  (appellants). 
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Faircloth,  C.  J. :  It  is  conceded  that  ordinarily  a  court 
of  equity  will  not  interfere  between  parties  to  a  covinous 
agreement  but  will  leave  them  to  their  strict  legal  reme- 
dies ;  also,  as  it  has  been  held  that  either  party  in  pari 
delicto  may  by  complaint,  answer  or  proof,  bring  to  the 
attention  of  the  Court  any  fraudulent  transaction  to  prevent 
the  other  from  recovering  the  fruits  of  such  transaction. 
Turner  v.  Eford^  5  Jones  Eq.,  106,  and  subsequent  cases. 
Our  view  is  that  in  such  cases  a  court  of  equity  will  stay  its 
hand  and  leave  the  parties  where  they  are  to  exercise  their 
rights  as  they  may  be  permitted  in  a  court  of  law.  As  no 
equity  to  either  party  can  arise  out  of  an  inequitable  and 
illegal  agreement,  we  fail  to  see  how  this  Court,  in  the  exer- 
cise of  its  equitable  jurisdiction,  can  aid  either  party  to, 
such  dealings.  It  is  a  Court  of  conscience  and,  within  the 
scope  of  its  powers,  will  be  governed  by  its  own  rules.  We 
are  not  aware  of  any  decision  of  this  Court  in  which  it  is 
held  that  it  is  moved  or  restrained  by  the  Statute  of 
Frauds.  Code^  Sects.  1545,  1546.  It  is  true  that  in  some 
respects  equity  follows  the  law,  but  never  to  the  extent  of 
aiding  in  the  consummation  of  an  illegal,  immoral  or 
fraudulent  contract.  Lord  Kenyon  once  said :  "  It  is 
safest  to  preserve  the  ancient  landmarks  of  the  law,"  and 
Pearson,  C.  J.,  said,  "  If  the  dividing  line  between  law  and 
equity  be  destroyed  the  science  of  law  will  be  in  utter  con- 
fusion, and  no  one  will  be  able  to  see  his  way."  Turner 
v.  Eford^  5  Jones  Eq.,  106,  was  a  bill  to  compel  a  convey- 
ance on  a  parol  trust,  but  it  appeared  that  the  agreement 
was  fraudulent  and  the  Couit  declined  interfering  to  com- 
pel  a  conveyance  of  the  legal  title. 

In  Triplett  v.  Witherspoon^  74  N.  C,  475,  the  Court 
said  :  "  Equity  will  not  interfere  to  set  up  any  transaction 
founded  in  fraud  ;  certainly  not  against  a  purchaser  for 
value,  but  will  leave  the  parties  to  their  legal  rights." 
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In  Ellington  v.  Currie,  5  Ired.  Eq.,  21,  upon  a  bill  to 
avoid  a  deed  made  to  defraud  creditors  the  Court  said  : 
"Equity  will  not  interfere  with  the  operation  of  the  statute 
at  the  instance  of  either  party   to   a  fraudulent   convey- 


ance." 


In  York  v.  Merritt^  77  N.  C,  213,  the  action  was  by  the 
grantee  against  the  grantor  for  possession  of  the  land  con- 
veyed to  defraud  creditors.  The  Court  said,  "When. the 
parties  have  united  in  a  transaction  to  defraud  another  or 
others,  or  the  public,  or  the  due  administration  of  justice, 
or  which  is  against  public  policy  or  contra  bonos  mareSy  the 
Courts  will  not  enforce  it  against  either  party."  Again  in 
the  same  case,  SO  N.  C,  285, 290,  it  was  held  "That  the  plain- 
tiff could  recover  (meaning  in  a  court  of  law)  as  they  were 
in  pari  delicto  and  this  Court  (Equity)  in  the  exercise  of 
its  equitable  jurisdiction,  cannot  interfere  to  give  relief." 

State  V.  Bevers^  86  N.  C,  588,  was  a  case  in  which 
defendant  perpetrated  a  fraud  on  the  State  by  purchasing 
land  which  he  knew  had  been  previously  granted,  and  in 
the  opinion  Ruffin,  J.,  said,  on  page  592,  "There  is  no 
principle  better  established  than  that  it  is  the  duty  of 
every  court  to  withdraw  its  countenance  from  every  con- 
tract or  other  act,  the  direct  object  or  probable  tendency 
of  which  is  injurious  to  good  morals  or  contrary  to  public 
policy."  "No  Court  will  lend  assistance  to  one  who  founds 
his  cause  of  action  upon  an  illegal  act,  to  which  he  was  him- 
self a  party.  As  soon  as  the  Court  perceives  that  the 
action  proceeds  ex  turpi  causa  and  that  the  plaintiff's 
hands  are  polluted,  it  withholds  its  aid — not  out  of  any 
consideration  for  the  defendant,  but  because  it  will  not,  on 
the  score  of  example  and  public  policy,  give  countenance 
to  such  a  plaintiff." 

In  Brookover  v.  Hurst^  1  Met.,  665,  (Ky.)  the  Court 
held,  "  A  court  of  equity  will  not  relieve  the  mortgagor 
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from  the  consequences  of  his  own  fraudulent  act,  nor  will 
it  aid  the  mortgagee  in  securing  him  in  the  enjoyment  of 
•  the  property,  when  its  interpretation  is  necessary  for  that 

purpose.     The  mortgagee  is  left  to  his  legal  remedies." 

In  CreaWa  Adm?r,  v.  Si7ns^  5  Howard  U.  S.,  204,  the 
following  explicit  language  is  used  :  "  The  following  prin- 
ciples of  equity  jurisprudence  may  be  affirmed  to  be  with- 
out exception :  Whosoever  would  seek  admission  into  a 
court  of  equity  must  come  with  clean  hands ;  such  a  court 
will  never  interfere  in  opposition  to  conscience  or  good 
faith.  A  court  of  conscience  touches  nothing  that  is 
impure,  and  the  answer  to  the  party  is — however  unworthy 
may  have  been  the  conduct  of  your  opponent,  you  are  con- 
fessedly in  pari  delicto ;  and  precisely,  therefore,  in  the 
position  in  which  you  have  placed  yourself,  in  that  position 
we  must  leave  you." 

We  think  all  the  cases  cited  can  be  reconciled  with  the 
foregoing  general  principles.  We  assume  nothing  unfa- 
vorable to  either  party  except  as  it  appears  from  the  alle- 
gations and  admissions. 

The  complaint  alleges  that  the  mortgagors,  Adrian  & 
VoUers,  are  insolvent ;  that  they  executed  their  notes  and 
mortgage  for  $90,000  to  the  plaintiff,  payable  three  years 
after  date^  bearing  interest  at  four  per  cent,  per  annum. 
Would  not  a  few  such  transactions  close  the  doors  of  any 
bank  in  the  State  ? 

It  also  alleges  that  said  mortgage  was  recorded  in  five 
several  Counties,  giving  book  and  page  in  each,  but  failing 
in  each  instance  to  state  the  day  on  which  it  was  regis- 
tered— alleging  also  that  the  mortgagee  failed  in  business 
in  less  than  four  months  and  that  the  mortgagors  on  the  day 
after  the  Bank  failure  conveyed  all  their  property  to 
defendant  E.  K.  Bryan  in  trust  for  their  creditors. 

Now  do  not  these  badges  of  fraud  disclosed  in  the  com- 
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plaint,  with  the  positive  allegations  of  fraud  found  in  the 
answer,  and  admitted  by  the  plaintiif  for  the  purpose  of 
this  action,  coupled  with  the  secret  existence  of  the  mor- 
tgage nearly  four  months  and  until  the  mortgagee  itself  is 
found  to  be  insolvent,  all  subject  to  be  explained  and  obvi- 
ated of  course  by  either  party,  present  a  question,  to-wit, 
the  intent  of  the  parties  in  the  execution  of  the  notes  and 
mortgage  proper  to  be  heard  by  a  jury  upon  the  proofs  t 

But  it  is  urged  that  the  creditors  of  Adrian  &  Vollers  are 
not  parties  to  this  action  and  their  rights  cannot  be  consid- 
ered. We  answer  that  their  trustee,  E.  K.  Bryan,  is  here 
resisting  plaintiff^s  claim.  But  again,  he  is  a  subsequent 
purchaser  with  notice,  and  that  the  Stat,  of  Eliz.,  Sec.  13 
and  27,  postpones  his  to  the  plaintitf's  claim.  We  answer 
that  those  are  legal  questions  to  be  tried  by  a  Court  of  law 
and  a  jury  upon  the  evidence,  specially  as  to  the  intentions 
of  the  parties,  and  that  a  Court  of  equity  is  not  concerned 
therewith,  and  will  not  extend  its  aid  to  either  party,  but 
leave  each  in  the  full  exercise  of  his  legal  rights  as  he  may 
be  advised.  Then,  in  a  case  like  the  present,  in  which  one 
party  alleges  fraud  and  the  other  admits  it,  this  Court  is 
asked  by  each  party  for  equitable  relief,  but  for  reasons 
already  stated  we  can  not  extend  it  to  either  party.  The 
demurrer  is  overruled  and  the  cause  remanded. 

,  Judgment  Reversed. 

Avery,  J.  (dissenting) :  It  is  the  universal  rule,  to 
which  the  search  to  find  an  exception  in  cases  adjudicated 
in  our  own  Couyt  or  elsewhere,  will  be  in  vain,  that  the 
grantor  in  a  fraudulent  deed,  whether  it  be  absolute  in 
form  or  a  mortgage,  is  not  allowed  in  courts  of  law  or 
equity  to  impeach  his  own  conveyance  for  covinous  con- 
duct, in  which  he  has  been  a  participant  and  has  been 
tjqually  guilty.     Such  deeds  are  declared  to  be  good  inter 
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paries  in  the  sense  that  neither  can  ask  to  set  them  aside 
for  fraud,  in  equity,  because  of  the  necessity,  as  a  general 
rule,  of  disclosing  his  own  turpitude,  and  in  law,  because 
the  grantor  is  estopped  to  impeach  his  own  deed.  This 
proposition  is  supported  by  a  consensus  of  opinion  in  all 
courts  that  administer  the  principles  of  law  and  equity  as 
derived  from  England.  Brady  v.  Ellison^  2  Haywood, 
348 ;  Vick  v.  Flowers^  1  Murphy,  321 ;  Jackson  v.  Mar- 
shall^ 1  Murp.,  323  ;  Pinckston  v.  Brown^  3  Jones  Eq.,  494 ; 
Powell  V.  Ivey,  88  K.  C,  256 ;  York  v.  Merritt,  77  N.  C, 
213;  Same  v.  Same,  80  X.  C,  286 ;  Westfall  v.  Jones,  23 
Barb.,  9 ;  Brookover  v.  Hurd,  1  Metcalf  (Ky.)  665 ;  Miller 
V.  Markle,  21   111.,  152;  Bispham  Eq.,  Sec.  244;   Swan  v. 

Scott,  1  Serg.  &  R.,  155 ;  Evans  v.  Dravo^  12  Harris, ; 

Williams  v.   Williams,  10  Casey,  312. 

In  the  case  of  York  v.  Merritt,  supra,  at  page  290,  the 
Court  say  :  "They  are  in  pari  delicto  and  this  Court  in 
the  exercise  of  its  equitable  jurisdictian  cannot  interfere  to 
give  relief."  That  was  an  action  brought  by  the  plaintiff 
for  the  possession  of  land,  where  the  defendant  sought  to 
set  aside  the  deed  on  the  ground  that  it  was  intended  as  a 
mortgage,,  but  was  executed  to  defraud  the  defendant's 
creditors.  The  Coiirt  said  (page  289) :  ''If  the  intent  of 
the  parties  in  making  the  deed  was  to  defraud  the  creditors 
of  the  defendant,  it  would  make  no  difference  whether  the 
deed  was  intended  as  a  mortgage  or  an  absolute  convey- 
ance." In  the  case  of  State  v.  Bevers,  86  N.  C,  588,  this 
Court  announced  the  general  principle  that  where  a  plain- 
tiff alleges  an  equity  that  entitles  him  to  relief,  without 
disclosing  any  turpitude  on  his  part,  then,  prima  facie,  he 
is  entitled  to  recover ;  but  where  it  becomes  necessary  to 
state,  as  a  part  of  his  cause  of  action,  that  it  originates  in 
or  is  dependent  upon  the  enforcement  by  the  Court  of  an 
illegal  or  fraudulent  contract  the  maxim  ex  turpi  causa  non 
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oritur  actio  applies,  and  the  Court  withholds  its  aid. 
Bishpam's  Eq.,  Sec.  248;  Bonesteel  v.  Sullivan^  104  Pa., 
9  ;  Gill  V.  Henry,  95  Pa.,  388  ;  Bigelow  on  Fraud,  p.  206  ; 
Hariris  v.  Leador^  Cro.  James,  270 ;  Findlay  v.  Cooley^  1 
Blackf.,  262. 

Bigelow,  in  his  work  on  fraud,  pages  206  &  207,  says  : 
"And  the  test,  whether  a  demand  connected  with  an  illegal 
transaction  is  capable  of  being  enforced  has  often  been 
said  to  be,  whether  the  plaintiff  requires  the  aid  of  the 
illegal  transaction  to  establish  his  case.  If  the  plaintiff 
cannot  open  his  case  without  showing  that  he  has  broken 
the  law,  the  Court  will  not  assist  him.  If,  on  the  contrary 
the  plaintiff  can  establish  his  (j>rima  facie)  case  without 
showing  the  illegality  of  the  acts  of  the  parties,  he  can 
recover.  There  is  however,  according  to  other  Courts,  a 
marked  distinction  between  executed  and  executory  con- 
tracts  of  a  fraudulent  character,where  both  parties  are  guilty. 
The  principle  is  the  same  that  the  Courts  will  not  lend 
their  aid.  The  executed  contract  must  therefore  stand  execu- 
ted, becaue  the  Courts  will  not  interfere  ;  while  the  execu- 
tory contract  must  fall  for  the  same  reason." 

"  By  common  law  (says  Waite,  in  his  work  on  fraudulent 
conveyances.  Sec.  429,  p.  593)  no  person  is  permitted  to 
take  advantage  of  his  own  wrong.  In  such  cases  the  doe- 
trine  in  pari  delicto  applies  and  where  property  has  been 
fraudulently  conveyed  to  a  grantee  he  will  be  permitted  to 
retain  it  as  against  the  grantor,  not  from  any  merit  of  his 
own  but  because  the  law  will  not  lend  its  aid  to  a  party 
seeking  to  set  aside  his  own  fraudulent  act.  So  equity  will 
not  decree  a  specific  performance  of  an  agreement  by  a 
fraudulent  grantee  to  reconvey  the  property  to  the  debtor." 

In  Williams  v.  Williafnsj  suj/j^a,  it  was  held  that  "  in  a 
suit  upon  a  mortgage  against  the  administratrix  of  the 
mortgagor,  the  latter  will  not  be  permitted  to  set  up  as  a 
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defence  that  the  mortgage  was  given  with  the  fraudulent 
intent  of  covering  the  property  from  creditors  in  case  of 
embarrassment  of  either  of  the  parties  to  it." 

The  doctrine,  when  fully  and  properly  stated,  is  that, 
whenever  it  becomes  necessary  for  either  of  the  parties  to  an 
executed  cenveyance  to  invoke  the  aid  of  a  court  of  equity 
on  the  ground  that  it  was  executed  for  a'  fraudulent  pur- 
pose, in  which  it  appears  both  were  equally  guilty  partici- 
pants, the  Court  will  refuse  the  aid  asked  and  will  leave 
the  parties  in  the  same  position  as  to  the  enforcement  of 
their  rights  that  they  would  have  occupied  had  there  been 
no  disclosure  of  the  fraud.  In  our  case  had  not  the  defend- 
ant set  up  the  fraud  aild  asked  the  interposition  of  the 
Court  on  that  ground,  the  plaintiff  having  established,  as 
Bigelow  says,  his  prima  facie  case  without  disclosing  his 
guilt,  was  entitled  to  recover.  To  leave  the  Bank  as  it 
stood  before  the  court  prior  to  the  introduction  of  the 
fraudulent  transaction,  was  to  concede  its  right  to  a  decree 
of  foreclosure.  The  principle  is  substantially  stated  in  two 
cases  relied  upon  by  the  plaintiffs  counsel  on  the  argu- 
ment. Bonesteel  v.  Sulli/van^  suj>ra,  and  Gill  v.  Henry,  95 
Pa.  St.,  388.  In  the  former  case  {Bonenteel  v.  Sullivan) 
the  Court  held  that,  the  deed  being  good  inter  partes,  a 
mortgagor  could  not  defeat  the  recovery  of  the  mortgage  in 
a  bill  for  foreclosure  by  disclaiming  for  the  first  time  in  the 
answer  a  common  intent  of  both  parties  to  defraud  other 
creditors  of  the  mortgagor.  In  the  case  of  Gill  v.  Henry ^ 
supra,  the  Court  declared  that  upon  the  same  principle  the 
mortgagor,  where  the  mortgagee  did  not  in  his  bill  for 
foreclosure  disclose  the  fraud,  could  not  set  up  or  prove  on 
the  trial  an  agreement  between  the  parties,  like  that  relied 
on  in  the  answer  here,  that  the  deed  should  be  withheld 
from  registration  in  order  to  defraud  other  creditors. 

"The  person  who  attempts  to  cheat  others  has  no  right 
116—35 
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to  complain  if  lie  himself  is  cheated."  Waite,  supra^  p. 
207.  Adrian  &  Vollers  executed  a  contract  upon  which 
the  plaintiff  has  shown  j^^ima  facie  its  right  to  the  judg- 
ment demanded.  Tlie  defence  attempted  to  be  set  up  by 
the  assignee,  (who,  as  will  presently  appear,  stands  in  the 
same  relation  to  the  plaintiffs  as  the  assignor)  involves  the 
first  averment  of  the  turpitude,  out  of  which  no  right  caa 
arise  in  law  or  equity.  As  it  does  not  lie  in  his  mouth, 
after  taking  with  notice  of  the  mortgage,  to  avail  himself 
of  such  a  plea,  the  Court  must  deal  with  the  cause  as 
though  the  fraud  had  never  been  mentioned.  When 
Bryan,  the  assignee  seeks  to  avoid  the  deed  by  showing  its 
fraudulent  character,  he  is  confronted  by  the  rule  laid 
down  in  Ellington  v.  Currie^  3  Neb.  Eq.,  31,  that  a  Court 
of  Equity  allows  only  creditors  and  not  *'the  party  or  those 
claiming  under  him"  to  impeach  them  under  13  Eliz.  It 
is  plain  that,  unless  the  assignee  has  some  right  conferred 
by  statute,  he  stands  both  in  a  Court  of  Law  and  a  Court 
of  Equity  in  the  shoes  of  his  grantor  or  assignor,  and  is 
estopped  both  in  law  and  in  equity  as  effectually  from 
impeaching  the  deed  of  his  assignor  as  his  own  prior  deed 
for  the  same  property. 

The  case  of  Turner  v.  Eford^  relied  upon  by  the  defend- 
ant's counsel,  fails  to  come  within  the  principle  which  is 
decisive  of  that  at  bar,  for  the  reason  that  there  the  heirs- 
of  Turner,  who  filed  a  bill  to  enjoin  the  execution  of  a 
writ  of  possession,  claimed  under  no  deed;  but  the  heirs- 
at-law  of  Eford  had  recovered  upon  the  conveyance  to 
their  ancestor  in  an  action  of  ejectment.  They  were  not 
precluded  as  are  Adrian  &  VoUers  and  their  assignee  by 
their  own  deed  or  their  answer,  from  setting  up  and  prov- 
ing the  fraud.  Having  the  right  to  avail  themselves  of 
that  defence,  when  the  allegations  of  their  answer  were 
admitted,   the    Court   of  Equity   left   the   parties  as  they 
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stood — the  defendants  with  judgment  for  possession  and  a 
writ  in  the  hands  of  the  Sheriff.  The  confusion  that  seems 
to  have  arisen  about  the  application  of  the  principle  to 
actions  for  foreclosure,  seems  to  be  due  to  the  erroneous 
idea  that  either  party  forfeits  his  claim  to  relief  by  simply 
going  into  equity,  when  in  reality  a  party  is  entitled  to 
demand  any  judgment  in  law  or  equity  to  which  he  can 
establish  his  right  without  relying  upon  the  fraud  as  a 
ground  of  the  relief  sought. 

The  only  remaining  question  is  whether  he  is  at  liberty 
to  attack  as  a  purchaser  under  27  Elizabeth.  The  statute 
(Codey  Sees.  1545  and  1546)  which  are  substantially  the 
same  as  13  and  27  Elizabeth,  except  that  the  Act  of  i860 
so  amended  the  latter  as  to  limit  its  operation  to  purchasers 
both  for  full  value  and  without  notice,  give  to  creditors  of 
bargainors  or  mortgagors,  and  to  such  purchasers  of  their 
interests,  but  not  to  the  bargainors  or  mortgagors  them- 
selves, the  right  to  impeach  conveyances  on  the  ground  that 
they  were  executed  to  hinder,  delay  or  defeat  or  defraud 
creditors  or  such  purchasers.  The  controversy  is  narrowed 
down  therefore  to  the  question  whether  E.  K.  Bryan,  the 
assignee,  is  a  purchaser  for  value  and  without  notice  of  the 
claim  of  the  plaintiff  under  the  older  conveyance.  None 
of  the  creditors  are  parties,  though  they  might  have  been 
made  or  might  have  asked  to  be  made  defendants  in  the 
cause.  It  may  be  true  that  the  rule  defining  the  relative 
rights  of  mortgagor,  mortgagee  and  trustee  or  assignee  of 
the  equity  of  redemption,  have  been  somewhat  modified  by 
recent  decisions  of  this  Court.  Wallace  v.  Cohen^  111  N. 
C,  103;  Souiherland  v.  Frenbont^  107  N.  C,  565;  Cov)en 
v.  Witherow^  112  N.  C,  736.  But  the  doctrine  that  such 
an  assignee  in  a  general  deed  to  secure  creditors  is  "a  pur- 
chaser within  13  and  27  Elizabeth"  and  takes  subject  pnly 
to  such  equities  as  attached  to  or  bound  land  in  the  hands 
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of  the  debtor,  has  remained  undisturbed  since  it  was  first 
formally  announced.  Potts  v.  Blackwell^  3  Jones  Eq.,449  ; 
Small  V.  Small^  74  N.  C,  16 ;  Wallace  v.  Cohen  and  South- 
erland  v.  Fremont^  supra ;  Brern  v.  Locihart^  93  X.  C, 
191 ;  Branch  v.  Griffin,  99  N.  C,  173.  If  Bryan  is  to  be 
deemed  a  purchaser  subject  only  to  the  restriction  men- 
tioned, what  superior  equities  to  those  of  the  creditors, 
whom  he  represents,  are  shown  to  have  attached  before  the 
conveyance  to  him  i  The  averments  of  the  answer  being 
admitted  by  the  demurrer,  the  Bank  cannot  be  deemed  to 
have  acquired  any  equitable  rights  either  as  against  credi- 
tors or  such  purchasers  by  the  covinous  conspiracy  to  give 
to  Adrian  &  Toilers  a  false  credit  and  then  to  deprive  those, 
who  should  fall  into  the  trap,  of  the  right  to  subject  the 
property,  which  was  the  basis  of  the  credit  extended  to 
them.  Some  more  rigid  rule  than  any  founded  upon  the 
benign  principles  of  equity  must  be  invoked  in  order  to 
postpone  the  claims  of  these  creditors,  represented  by 
Bryan,  to  those  of  the  plaintiff,  admitted  to  have  been 
acquired,  if  at  all,  by  a  conveyance  intended  by  both  par- 
ties to  perpetuate  a  gross  fraud  upon  the  rights  of  subse- 
qiient  purchasers  as  well  as  subsequent  creditors. 

But  however  reprehensible  in  any  aspect,  and  violative 
of  the  rights  of  the  creditors  represented  by  Bryan,  the 
admitted  covinous  arrangement  between  the  Bank  and  the 
defendants  Adrian  &  Voljers  mav  have  been,  we  find  a  dif- 
ficulty  that  seems  insuperable,  in  the  way  of  conceding  to 
him  as  subsequent  assignee  the  right  to  attack  the  mort- 
gage deed.  Bryan  admits  in  his  answer  that  it  was  ''  reg- 
istered on  the  19th  day  of  June,  1893,  and  that  the  deed  of 
assignment  is  correctly  set  out  in  the  complaint,  wliere 
plaintiff  alleges  that  it  bears  date  June  20,  1893."  The 
mo^:tgage  deed  having  been  registered  on  the  day  before 
the  deed  of  assignment  was    executed,  Bryan  as    assignee 
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took  with  constructive  notice  of  it  and  of  everything  con- 
tained in  it.  Rohinaon  v.  Willotighhy^  70  X.  C,  358;  Parker 
V.  ^an*^,  79  N.  C,  480;  Wharton  v.  Moore,  84  N.  C, 
4:79,  H  Pom.  Eq.  Jur.,  Sec.  692;  Ihid,  Sec.  655  (4).  In 
TripJeti  v.  Witherspoon,  70  X.  C,  589,  Pbakson,  C.  J., 
cites  Hiatt  v.  Wade,  8  Ired.,  380,  and  quotes  from  the 
opinion  of  Ruffin,  C.  J.,  as  follows  :  "  The  statute,  27 
Eliza.,  enacts  that  conveyances  of  land,  made  with  intent 
to  defraud  purchasers  shall,  only  as  against  purchasers  for 
good  consideration,  be  void.  Under  that  act  it  was  of 
course  held  that  notice  of  the  fraudulent  deed  did  not 
impeach  the  title  of  the  purchaser,  because  the  bad  faith  of 
the  deed  vitiated  it,  and  with  the  notice  of  the  deed  the 
purchaser  had  also  notice  of  the  fraud.  But  the  legislature 
thought  proper  in  1840  to  alter  the  law  and  declare  that  no 
person  shall  be  deemed  a  purchaser  within  the  meaning  of 
the  former  act,  unless  he  purchase  the  land  for  full  value 
thereof  without  notice  at  the  time  of  his  purchase  of  the 
conveyance  alleged  by  him  to  be  fraudulent."  Triplett  v. 
WUherspoon,  74  X.  C,  475. 

The  distinction  which  the  learned  counsel  for  the  defend- 
ant attempts  to  draw  between  the  rights  of  the  assignee  in 
a  court  of  law  and  in  a  court  of  equity,  has  not  been  recog- 
nized by  this  Court.  The  rule  as  laid  ddwn  in  a  court  of 
equity  in  Ellington  v.  Currie,  supra,  and  as  applying  to 
cases  where  such  relief  is  asked  under  the  Code  practice  in 
Yorlc  V.  Merriti,  supra,  is,  that  not  only  are  parties 
estopped  from  attacking  their  own  deeds  as  fraudulent,  but 
those  in  privity  or  holding  under  them,  which  is  a  synony- 
mous expression,  are  also  as  fully  concluded  as  the  grantor. 
Bryan,  assignee,  claims  title  to  the  e(|uity  of  redemption  by 
virtue  of  the  deed  from  Adrian  &:  Yollers,  and  therefore 
comes  within  the  general  rule  in  courts  of  law  and  equity, 
unless  such  deeds  are  declared  void  a?  to  him  by  tht»  statute 
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{Ood€j  Sec.  1546).  We  have  seen  that  he  is  not  such  a 
purchaser  as  can  claim  the  right  to  attack  under  that  sec- 
tion. Having  taken  "  before  and  at  the  time  of  purchase  '' 
with  notice  of  the  mortgage  deed,  it  is  clear  then  that  Bryan 
is  not  at  liberty  to  impeach  it. 

The  other  creditors  secured  by  the  assignment  not  beinp 
parties,  we  think  there  was  no  error  in  granting  the  decree 
of  foreclosure.  Why  they  have  not  been  made  parties  to 
this  cause,  or  have  not  instituted  another  suit,  we  are  not 
informed.  Unless  the  admission  of  the  allegations  of  the 
answer  by  demurrer  was  merely  k  pro  formxi  act,  intended 
to  raise  the  question,  it  would  seem  that  the  mortgage  deed 
might  have  been  successfully  assailed  by  them,  either  as 
defendants  in  this  or  plaintiffs  in  an  independent  action. 


UNITED  STATES  NATIONAL  BANK  OF  NEW  YORK  v, 

S.  P.  McNAIR. 

Action  on  Note — Bills  and  Notes-, — Commercial  Lave — Sri- 

Ojf — En  dorsee. 

1.  An  endorsee  of  negotiable  paper  for  value  before  maturity,  with- 

out notice  of  any  inflrinity,  takes  it  clear  of  all  equities  and 
defences  between  antecedent  parties,  excepting,  only,  ( 1  ) 
when,  by  statute,  the  paper  is  void  in  whole  or  in  part  from 
its  inception ;  and  ( 2 )  when  the  original  consideration  of 
the  paper  is  illegal  or  fraudulent. 

2.  One  who  purchases  for   value  before  maturity  and  without 

notice  of  any  set-offs,  several  notes,  paying  one-half  of  their 
aggregate  face  value  and  giving  credit  to  the  endorser  for  the 
other  half,  holds  all  the  notes  free  from  any  right  of  set-oflf  in 
favor  of  the  maker  as  to  any  remaining  unpaid. 

3.  In  such  case,  the  fact  that  the  purchaser  of  the  notes  may  have 

sued  and  recovered  on  part  of  them,  does  not  deprvie  him  of 
the  character  of  a  purchaser  for  value  so  as  to  let  in  the  right 
of  set-oflF  as  to  the  others. 
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4.  If  a  note  is  not  void,  illegal  or  fraudulent ,  the  endorsee  who 
takes  it  before  maturity,  for  value  and  without  notice,  gets 
the  title  free  from  all  equities,  regardless  of  how  much  or  lit- 
tle he  may  have  paid  for  it. 

This  was  a  civil  action,  tried  before  His  Honor,  George 
H.  Brown^ presiding  Judge^  and  a  jury,  at  April  term,  1894, 
of  the  Superior  Court  of  Nbw  Hanover  County. 

The  following  issues  were  submitted  to  the  jury : 

"1.  Is  the  defendant  indebted  to  the  plaintiff;  and  if  so, 
in  what  sum  ? 

"2.  Is  the  note  sued  on  in  this  action  subject  to  the  set-off 
pleaded  in  the  answer  ?  " 

The  plaintiff  offered  in  evidence  a  note  for  the  sura  of 
$2,500.00,  dated  21st  November,  1891,  and  due  thirty  days 
after  date,  executed  by  the  defendant,  to  the  First  National 
Bank,  of  Wilmington,  N.  C,  endorsed  to  the  plaintiff  by 
said  First  National  Bank  before  maturity.  The  defendant 
denied  that  the  plaintiff  was  a  purchaser  for  value  of  the 
said  note.  The  defendant  introduced  as  witness  in  his  behalf 
Asa  Walker,  who  testified  as  follows : 

"I  was  corresponding  clerk  of  the  First  National  Bank 
before  its  failure.  Our  correspondent  in  New  York  was  the 
plaintiff.  The  First  National  Bank  repeatedly  sent  the  plain- 
tiff notes  for  re-discount.  The  note  sued  on  was  endorsed 
to  the  plaintiff,  and  sent  on  for  re-discount  with  a  batch  of 
other  notes,  aggregating  $17,000.00,  on  the  2l8t  day  of 
November,  1891.  These  notes  were  all  discounted  by  the 
plaintiff,  and  reported  in  the  account  current  furnished  us 
by  the  plaintiff  under  date  of  23d  of  November,  1891." 

The  notes  so  sent  are  described  in  a  letter  from  the  plain- 
tiff to  the  First  National  Bank  dated  23d  November,  1891, 
and  marked  'Exhibit  A.'  (Said  letter  put  in  evidence.)  The 
account  current  furnished  to  the  First  National  Bank  bv 
the    plaintiff    for    the  month    of    November,    1891,    was 
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also  put  in  evidence  by  the  defendant.  Telegram  dated 
25th  November,  1891,  signed  H.  M.  Bowden,  to  the  plaintiff, 
was  also  put  in  evidence.  The  telegram  stated  "  First 
National  Bank  of  Wilmington  has  suspended  until  further 
notice."  Also  telegram  from  the  defendant  to  the  plaintiff, 
dated  27th  November,  1891.  The  telegram  stated  "Deposits 
in  First  National  Bank  to  set-off  note  favor  Bowden  cash- 
ier. Can  you  return  note  to  Bank  ? "  was  also  put  in  evi- 
dence, the  said  telegram  being  a  night  message. 

S.  P.  McNair  testified  as  follows:  "When  the  First 
National  Bank  failed  on  the  25th  day  of  November,  1891, 
I  had  on  deposit  in  said  bank,  subject  to  check,  $2,683.01." 

J.  G.  Boney  was  also  called  as  a  witness  by  the  defend- 
ant, and  the  defendant  offered  to  prove  by  this  witness  that 
a  note  of  Boney  &  Harper's,  for  the  sum  of  $5,000,  was  one 
of  the  notes  in  the  batch  of  notes  for  $17,000  endorsed  by 
the  First  National  Bank  to  the  plaintiff  at  the  same  time 
with  the  note  in  suit,  and  which  was  sent  to  the  plaintiff 
on  the  21st  November,  1891,  for  re-discount,  and  was  dis- 
counted, that  suit  had  been  brought  thereon  by  the  plaint- 
iff, and  since  suit  had  been  broughx  they  had  paid  thereon 
into  Court  for  the  use  of  the  plaintiff  the  sum  of  $1,900. 
This  evidence  was  excluded  by  the  Court  upon  the  plain- 
tiff's objection,  and  the  defendant  excepted.  This  was 
offered  as  tending  to  show  that  the  plaintiff  had  received 
back  a  part  of  the  money  which  it  had  paid  out  on  these 
notes  and  is  not  a  purchaser  for  value. 

The  defendant  offered  to  prove  that  there  was  a  note  of 
Morris  Bear  &  Bro.  for  $2,000  also  re-discounted  in  the 
same  batch  of  notes  of  23d  November,  1891  ;  that  said 
note  was  sent  out  for  suit,  and  suit  brought,  and  it  was 
paid. 

This  evidence  was  also  excluded,  and  the  defendant 
excepted.     The  court  instructed  the  jury  that  they  shoiild 
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answer  the  first  issue — $2,500.00,  with  interest  at  the  rate 
of  8  per  cent,  per  annum  from  the  24th  day  of  Decem- 
ber, 1891,  till  paid;  and  answer  the  second  issue,  "No." 

The  jury  having  returned  their  verdict  in  accordance 
with  His  Honor's  instructions,  judgment  was  rendered  as 
stated  in  the  Record. 

The  defendant  moved  for  a  new  trial,  and  appealed  from 
the  refusal,  assigning  the  following  errors : 

"  1.  For  that  His  Honor  excluded  all  the  evidence  tend- 
ing to  show  that  the  plaintiff  had  received  back  part  of  the 
money  it  had  actually  paid  on  the  discount  of  the  notes,  and 
-was  not  a  purchaser  for  value." 

Motion  overruled.     Appeal. 

The  defendant  assigned  as  error  on  appeal  the  excluding 
by  the  court  of  all  the  testimony  tending  to  show  that  the 
plaintiff  had  received  back  a  part  of  the  money  which  it 
had  actually  paid  out  on  the  batch  of  notes  referred  to  and 
was  not  a  purchaser  for  value. 

Exhibit  "  A  "  was  as  follows  : 

New  York,  23d  November,  1891. 
Wm.  S.  O'B.  Robinson.  Receiver. 
H.  M.  B.  &c., 

Wilmington,  N.  C. 
We  have  this  day  discounted  the  following  notes  con- 
tained in  your  favor  of  the  21st  inst.,  and  proceeds  of  same 
placed  to  your  credit,  as  follows: 
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Boney  &  Harper,  due  12th  Dec,  '91 $6,000  $15.83 

McNair  &  Pearsall,  due  22d  Dee.,  '91 5,000  24.17 

M.  Bear  &  Bro.,  due  24th  Dec,  '91 2,000  10.33 

S.  P.  McNair,  due  24th  Dec,  '91 2,500  12.92 

B.  F.  Mitchell  &  Son,  due  23d  Dec,  '91....-  2,600  25.42 

• 

Amount  of  notes $17,000 

Less  discount  at  6  per  cent 88.67 

Proceeds, $16,011.33 

JOHN  J.  MoAULIFFE. 

MeHHVH,  S,  C\   Weill  and   Shepherd  cfe    Bushee^  for  plain- 
tiff. 

Mr.  George  Rountree^  for  defendant  (appellant). 

Clark,  J. :  The  familiar  general  rule  is  that  an 
endorsee  of  negotiable  paper,  for  value,  before  maturity, 
without  notice  of  any  infirmity,  takes  it  clear  of  all  equi- 
ties and  defences  between  antecedent  parties,  and  is  of 
course  entitled  to  recover  the  full  amount  of  the  same, 
according  to  its  tenor.  The  exceptions  to  this  rule  are,  1. 
When  by  statute  the  paper  is  void  in  whole  or  in  part  from 
its  inception  as  for  usury.  In  such  cases  it  is  void  to  the 
same  extent  into  whosesoever  hands  it  may  pass,  even  if 
acquired  before  maturity,  for  value  and  without  notice,  and 
the  sole  remedy  of  the  holder  for  the  deficiency  is  against 
the  endorser.  Ward  v.  Sugg^  113  N.  C,  489,  and  cases 
there  cited.  2.  Where  the  original  consideration  of  the 
paper  is  illegal  or  fraudulent,  or  it  is  taken  as  collateral 
security,  the  right  of  recovery  is  restricted  to  the  consider- 
ation actually  paid  l)y  the  endorsee  before  notice  of  the 
fraud  {Drenner  v.  MLsHOuri^  93  U.  S.,  95,)  or  the  amount  of 
the  debt  to  which  it  is  collateral.     Kerr  v.  Cowen^  17  X. 

C,  356.     But  the  exception  does  not   extend   further,  not 
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even  to  cases  where  the  note  was  issued  without  any  con- 
sideration, though  it  may  be  purchased  by  the  endorsee  for 
less  than  its  face.  Daniel  v.  WihoTiy  21  Minn.,  530. 
These  propositions  are  also  sustained  (among  a  wealth  of 
authorities)  by  1  Daniel  Neg.  Inst.  (4th  Ed.)  Section  758 
and  758J ;  Allaire  v.  Hartshorn^  1  Zabriskie,  663 ;  Stalker 
V.  McDmiald^  6  Hill,  93 ;  Edxoards  v.  Jones^  7  Car.  &  P., 
633  ;  Williarns  v.  Huntington^  6  Am.  St.  Rep.,  477  ;  Crom- 
well V.  County  of  Sac.^  96  U.  S.,  51 ;  Hubbard  v.  Chapinj 
2  Allen,  328.  Still  less  does  the  exception  extend  to  a  case 
like  the  present,  in  which  there  was  neither  fraud  nor  ille- 
gality, and  where  the  note  was  executed  for  full  considera- 
tion and  endorsed  to  the  plaintiff  before  maturity,  without 
notice  of  set-off,  and  upon  payment  of  half  the  purchase 
money,  credit  for  the  balance  being  entered  on  the  books 
subject  to  check  by  the  endorser.  To  so  extend  the  excep- 
tion would  not  only  be  without  precedent,  but  would 
impair  the  freedom  of  transfer  and  negotiability  which  is 
the  distinctive  feature  of  commercial  paper,  by  means  of 
which  so  large  a  part  of  the  business  of  the  world  is  trans- 
acted. Could  the  maker,  after  rediscount  of  this  paper,  by 
notifying  the  endorsee  that  he  held  a  set-off  against  his  note, 
have  prevented  the  endorser  from  having  its  checks  for  the 
unpaid  balance  paid  by  the  endorsee  I  And  wherein  does 
the  endorser's  insolvency  extend  the  maker's  rights  in  this 
regard  i  Has  not  the  receiver  the  same  right  to  check  out 
this  balance  that  the  endorser  would  have  had,  if  it  had 
remained  solvent?  But  where  there  is  fraud,  it  is  dif- 
ferent, and  the  endorsee  could  not  have  paid  the  endors- 
er's check  for  the  balance  after  notice.  Indeed  the  same 
contention  as  in  this  case  was  presented  and  passed  on  in 
Bank  v.  McNair^  114  N.  C,  335,  which  concerned  this 
same  transaction,  and  is  between  the  same  plaintiff  and  one 
of  the  defendants  in  that  action. 
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There  were  five  notes  aggregating  $17,000,  endorsed  at 
the  same  time  by  the  First  National  Bank  of  Wilmington 
to  the  plaintiff  and  redisconnted  by  it.  In  the  trial  of  this 
action,  which  is  brought  on  one  of  said  notes,  the  defend- 
ant offered  evidence  to  show  that  the  plaintiff  had  recov- 
ered on  two  others  of  this  batch  of  notes  $3,900,  ''  as  tend- 
ing to  show  that  the  plaintiflF  had  recovered  back  a  part  of 
the  money  which  it  had  paid  out  on  these  notes,  and  is  not 
a  purchaser  for  vahie."  As  the  plaintiff  paid  $8,102  in 
cash  on  the  purchase  of  said  notes,  besides  giving  the  credit 
for  the  balance  (after  deducting  discount),  the  evidence 
would  not  in  any  view  have  shown  that  the  plaintiff  was 
not  still  a  purchaser  for  value.  If  there  was  part  payment 
the  title  to  the  paper  passes  to  the  purchaser  where  there 
is  no  fraud,  while,  if  there  is  fraud,  it  does  not,  and  the 
endorsee  is  only  entitled  in  equity  to  the  payment  he  has 
made  before  notice  of  the  fraud.  The  plaintiff  has  a  right, 
as  such  purchaser,  to  collect  in  full  all  five  of  the  notes,  in 
which  event  it  will  owe  the  First  National  Bank  the 
$8,808  placed  to  its  credit  by  reason  of  the  balance  due  on 
the  purchase  of  said  five  notes,  but  should  there  be  a  defi- 
ciency in  collecting  the  full  amount  of  all  the  notes,  the 
plaintiff  might  off-set  such  deficiency  upon  the  $8,808  to 
the  credit  of  the  Wilmington  Bank;  for,  by  the  maturity  of 
the  notes  without  payment,  the  plaintiff  holds  a  liability 
against  the  First  National  Bank  of  Wilmington  for  $17,- 
000  and  interest.  The  $8,102  in  cash,  aud  the  credit  of 
$8,808,  were  on  no  particular  note  but  on  the  re-discount 
value  of  all  five.  There  is  no  principle  of  law  that  the  col- 
lection of  the  notes  the  plaintiff  may  be  persuaded  to  sue 
on  first,  will  exonerate  the  other  notes  and  enable  the 
makers  of  the  other  notes  thereupon  to  plead  against  the 
endorsee  any  sets-oft'  they  may  have  against  the  payee. 
Such  rule  will  make  the  rights  of  parties  depend,  not  upon 
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the  equal  and  impartial  application  of  the  principles  of  law 
to  all  five  notes,  but  upon  the  election  of  the  endorsee  as 
to  which  notes  he  will  be  pleased  to  exhaust  first.  The 
plaintiff  holds  all  the  notes  without  liability  for  sets-ofi*^ 
and  any  surplus  it  may  collect  over  and  above  the  cash  paid 
the  Wilmington  Bank,  discount  and  interest  added,  will  go 
to  the  First  National  Bank  of  Wilmington  to  be  disbursed 
in  the  settlement  of  its  liabilities. 

The  unpaid  purchase  money  is  due  the  endorser,  and  not 
the  makers  of  the  note.  As  to  such  unpaid  balance,  there 
is  the  right  of  set-off  as  between  the  endorsee  and  endorser, 
but  not  between  the  indorsee  and  maker,  unless  the  note  is 
void,  illegal  or  fraudulent.  The  hardship  of  the  defendant 
in  this  case,  in  not  obtaining  his  set-off,  is  no  greater  than 
in  any  other  case,  where  a  note  (as  to  which  there  is  no 
fraud  or  illegality)  is  assigned  before  maturity  and  for 
value  and  without  notice,  though  the  maker  holds  sets-off 
against  it.  , 

It  can  make  no  possible  difference  to  the  maker  whether 
the  endorsee  paid  full  value  or  less,  or  whether  the  pay- 
ment was  all  cash  or  partly  credit.  If  the  note  is  not  void, 
illegal  or  fraudulent,  the  endorsee  who  takes  it  for  value, 
before  maturity  and  without  notice,  gets  the  title  free  from 
all  equities,  no  matter  how  much  he  pays.  On  the  other 
hand,  though  he  pays  full  value  in  cash,  he  will  still  be 
liable  to  equities,  if  he  did  not  take  before  maturity,  for 
value  and  withoiit  notice.  These  are  the  three  rcfjuirenients 
to  protect  the  holder  of  negotiable  paper,  and  there  is  no 
precedent  or  reason  to  add  as  a  fourth  that  the  amount  must 
be  paid  in  cash,  to  the  full  amount  agreed  to  be  paid. 

No  Error. 


558  IN  THE  SUPREME  COURT.  [116 


Williams  v,  Telrphonk  Company. 


DUNCAN  M.  WILLIAMS  v.  THE  SOUTHERN  BELL  TELE- 
PHONE AND  TELEGRAPH  COMPANY. 

Action  for  DaTTiageH — Practice-^  Removal  of  CavHe—Jurifi- 
diction — Evidence — Master  and  Servant  —  Principal 
and  Agent — Declaration  of  Servant. 

1.  An  application  for  removal  of  a  cause  from  a  State  to  a  Federal 

Court  on  the  ground  of  local  prejudice  must  be  made  to  the 
Federal,  and  not  to  the  State  Court. 

2.  Where  the  ground  for  removal  of  a  cause  from  the  State  to  the 

Federal  Court  is  diversity  of  citizenship,  the  application 
must  be  made  to  the  State  Court,  a(id  at  the  Term  at  which 
the  answer  should  be  filed  ;  otherwise,  the  right  to  removal  is 
forfeited.  Hence,  where  the  answer  should  have  been  filed 
at  April  Term  of  a  Court,  which  adjourned  a  week  earlier 
than  the  time  allowed  by  law,  and  an  answer  filed  on  the 
15th  of  June  following  was  treated  as  if  filed  in  time,  an 
application  to  remove  made  at  the  time  of  actually  filing  the 
answer,  was  too  late. 

^.  In  the  trial  of  an  action  against  a  corporation  for  damages  for 
persopal  injuries  sustained  by  the  plaintiff  through  the  neg- 
ligence of  defendant's  servant,  evidence  of  an  admission  by 
defendant's  general  manager  made  after  the  injury  occurred, 
that  the  person  who  caused  the  injury  was  a  servant  of  the 
defendant,  is  inadmissible. 

4.  If  two  witnesses  testify  to  the  same  state  of  facts,  bat  the  evi- 
dence of  one  is  competent  and  the  other  is  not,  the  party 
against  whom  the  evidence  is  given  is  entitled  to  a  new  trial 
because  the  Court  cannot  know  whicli  witness  the  jury 
believed. 

This  is  a  civil  action  for  alleged  injury  to  the  plaintiff, 
sustained  through  the  negligence  of  defendant,  heard  before 
Boykin^J.j  at  September  Term,  1894,  of  New  Hanovkr 
Superior  Court.  Summons  issued  on  the  let  day  of  March, 
1894,  returnable  to  April  Term,  1894,  of  New  Hanover 
Superior  Court.  This  Court,  according  to  law,  should  have 
commenced  on  the  15th    day  of  April,  1894,  but  owing  to 
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the  absence  of  the  Jiidge  it  did  not  in  fact  commence  until 
the  17th,  and  adjourned  on  the  evening  of  the  20th.  Flain- 
tift*  filed  his  complaint  on  the  17th  day  of  April,  and  defend- 
ant on  the  15th  day  of  June,  1894,  filed  an  answer  and  a 
petition  and  bond  for  removal  to  the  Circuit  Court  of  the 
United  States  for  trial,  and  at  September  Term,  1894,  of 
New  Hanover  Superior  Court,  moved  for  an  order  of 
removal  to  said  Circuit  Court.  This  order  was  refused  and 
defendant  excepted  and  assigns  this  refusal  to  remove  as 
one  ground  of  error  in  this  appeal. 

The  plaintifl*  was  introduced  as  a  witness  in  his  own 
behalf  and  was  allowed  to  testify  under  the  objection  of 
defendant,  that  "  I  saw  the  darkev  after  I  was  hurt.  I  do 
not  know  his  name,  and  did  not  know  then  in  whose  employ 
he  was.  I  found  out,  Mr.  Coghill  told  me,  that  the  darkey 
was  one  of  the  Company's  servants,  working  for  them  at  the 
time.''  Defendant  excepted.  It  was  admitted  that  Coghill 
is  the  local  manager  in  Wilmington  of  the  defendant  com- 
pany, which  is  a  foreign  corporation.  There  were  some 
other  exceptions,  but  a  consideration  of  these  two  will  dis- 
pose of  the  case  on  appeal.  • 

MetiHTH,  A,  M.   Waddell  and  N,  J.  Rouse^  for  plaintiff'. 
MeHSTH.  Jones  <fe  Tillett^  Shepherd  cfe  Bnshee  and  Iredell 
MeareSj  for  defendant  (appellant). 

FuRCHEs,  J.  ( after  stating  the  case)  :  We  do  not  think 
the  defendant's  first  exception,  based  upon  the  refusal  to 
remove  the  case  to  the  Circuit  Court  for  trial,  can  be  sus- 
tained. In  defendant's  application  to  remove  the  case  two 
grounds  are  alleged :  First,  A  diversity  of  citizenship — 
that  plaintiff  is  a  citizen  of  North  Carolina,  and  the  defend- 
ant a  citizen  of  New  York  ;  and  Secondly,  The  ground  of 
local  prejudice. 
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This  ground  of  local  prejudice  should  have  been  made  to 
the  Circuit  Court,  if  made  at  all.  The  State  Court  had  no 
right  to  entertain  or  consider  a  motion  for  removal,  based 
upon  this  ground.  Blackwell  v.  Railroad^  107  N.  C./217. 
The  State  Court  had  the  right  to  grant  the  motion  upon 
the  ground  of  diversity  of  citizenship,  if  it  had  been  made 
in  apt  time,  that  is  during  April  Term,  1894,  of  the  Supe- 
rior Court  of  New  Hanover.  This  was  not  done.  The 
term  of  the  court  ended  on  the  evening  of  the  20th  of  April, 
and  the  defendant's  petition  and  bond  for  removal  were  not 
filed  until  the  15th  of  June  following.  By  this  delay,  the 
defendant  forfeited  all  rights  it  may  have  had  to  a  removal, 
and  indeed  the  Court  lost  its  power  to  make  the  removal. 
2  Foster's  Federal  Practice,  Section  385,  p.  823 ;  Pullman 
Palace  Car  Co.  v.  Specks  113  U.  S.,  925  (Coop.  Ed. )  and 
cases  cited. 

The  learned  counsel  for  defendant  contend  that  as  the 
April  Term  of  New  Hanover  Court  closed  a  week  earlier 
than  the  time  allowed  bv  law,  and  as  the  defendant  filed 
an  answer  on  the  15th  of  June,  which  was  afterwards 
treated  as  an  ai\swer,  the  time  for  making  the  motion  to 
remove  was  extended,  and  defendant's  application  was  in 
time,  and  they  cite  the  case  of  Wilcox  v.  Insurance  Co,^  as 
authority  for  this  contention.  This  opinion  is  by  Judge 
SiMONTON,  for  whose  opinions  this  Court  has  very  great 
respect.  But  it  is  not  of  that  class  of  cases  that  we  would 
feel  bound  to  follow,  unless  we  find  it  sustained  by  reason 
and  precedent.  Judge  Simonton  admits  that  there  are 
quite  a  number  of  cases  that  appear  to  diff'er  with  this 
opinion  of  his,  and  that  as  many  as  two  opinions  of  other 
Circuit  Court  Judges  are  directly  in  point  against  this  opin- 
ion. But  this  case  of  Judge  Simonton  is  not  in  point,  and 
our  opinion  in  this  case  is  not  in  conflict  with  the  opinion 
of  Judge  Simonton,  60  Fed.  Rep.,  929.     In  that  case,  there 
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was  an  order  of  court  extending  the  time  for  defendant  to 
answer  for  20  days.  And  defendant's  application  to  remove 
was  made  within  this  20  days,  and  he  puts  his  order  to 
remove  upon  that  ground.  In  our  case,  there  is  no  order 
of  court  extending  the  time  for  defendant  to  answer.  And 
therein  is  the  distinction  between  that  case  and  our  case. 

But  the  case  of  Wilcox  v.  Insurance  Co.,  supra,  is 
directly  in  conflict  with  Foster's  Federal  Practice,  Vol.  2, 
Sees.  3  and  5,  p.  823,  and  with  the  decision  of  the  Supreme 
Court  of  the  United  States.  Pullman  Car  Co.  v.  Speck, 
sujyra. 

But  the  evidence  of  plaintiff  that  "I  found  out  after- 
wards, Mr.  Coghill  told  me,  that  the  darkey  was  one  of 
the  company's  servants,  working  for  them  at  the  time," 
was  incompetent  and  should  have  been  rejected  by  the 
Court  upon  the  objection  of  defendant. 

This  was  a  statement  made  by  Coghill  some  months  after 
plaintiff  received  the  injury  complained  of — was  not  part 
of  the  res  gestae  and  was  therefore  incompetent.  The  fact 
that  Coghill  was  the  general  manager  of  the  defendant 
makes  no  difference.  He  was  still  but  an  employee  of  the 
defendant,  and  not  the  defendant ;  and  any  statement  of  his 
that  was  not  a  part  of  the  res  gestae  was  but  hearsay  and 
incompetent.  Rumhough  v.  Improvement  Co,,  112  N.  C, 
751 ;  Sontherland  v.  Railroad,  106  N.  C,  100 ;  Edgerton 
V.  Railroad,  115  N.  C,  645  ;  Branch  v.  Railroad,  88  N. 
C,  573;  Smith  v.  Railroad,  68  N.  C,  107. 

This  testimony  of  plaintiff  was  directly  in  point  upon 
the  main  issue,  submitted  to  the  jury,  and  entitled  the 
defendant  to  a  new  trial,  unless  the  error  of  the  Court  in 
admitting  this  evidence  is  cured  by  tlie  affidavit  of  defend- 
ant, which  was  put  in  evidence  by  plaintiff,  and  this  is  the 
contention  of  plaintiff. 

If  two  witnesses  testify  to  the  same  state  of  facts,  but 
116—36 
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the  evidence  of  one  is  competent  and  the  other  is  not,  the 
party  against  whom  the  evidence  is  given  is  entitled  to  a 
new  trial,  because  the  Court  cannot  know  which  witness 
the  jury  believed.  State  v.  Allen^  1  Hawks,  6.  But  plain- 
tiff insists  that  this  case  is  different  from  State  v.  Allen, 
supra,  and  that  class  of  cases.  That  here,  the  affidavit  is 
the  declaration  of  defendant  and  the  jury  is  bound  to 
believe  it.-  The  Court  agrees  with  the  plaintiff  as  to  this 
proposition  of  law.  And  this  brings  us  to  the  considera- 
tion of  the  admissions  contained  in  the  affidavit.  If  thev 
are  the  same  as  the  declarations  of  Coghill,  testified  to  by 
plaintiff,  or  as  full  and  direct  as  the  declarations  of  Coghill, 
though  not  in  the  same  terms,  then  it  seems  that  the  error 
of  the  Court  in  admitting  Coghill's  declarations  would  be 
cured. 

At  first,  the  writer  of  this  opinion  was  of  that  opinion. 
But  upon  a  more  careful  examination  and  comparison  of 
the  aflidavit  and  the  declarations  of  Coghill,  testified  to  by 
plaintifi*,  1  am  of  a  different  opinion.  Then  we  do  not 
think  the  admissions  in  the  affidavit  are  equivalent  to  the 
declarations  of  Coghill,  as  testified  to  by  the  plaintiff;  and 
in  fact  upon  an  examination  of  the  Judge's  charge,  we  find 
that  he  does  not  refer  to  the  affidavit  in  any  manner  what- 
ever ;  but  the  attention  of  the  jury  is  specially  called  to 
the  declarations  of  Coghill,  in  the  following  language: 
"As  to  the  fact  that  the  poles  at  the  intersection  of  the 
streets  where  the  accident  is  alleged  to  have  occurred, 
belonged  to  the  defendant  company,  Coghill  who  was  agent 
and  representative  of  the  Company  admitted  to  the  plain- 
tiff, in  a  conversation  subsefjuent  to  the  accident,  that  the 
party  employed  in  the  arrangement  of  the  glass  insulators 
was  a  servant  of  the  defendant  company."  Upon  this 
instruction,  specially  calling  the  attention  of  the  jury  to  the 
declarations  of  Coghill,  telling  them  that  Coghill  "admitted 
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that  the  party  employed  was  a  servant  of  the  defendant 
company,''  we  cannot  say  that  the  declarations  of  Coghill 
did  not  influence  the  verdict  of  the  jury.  Indeed  we  think 
it  most  probable  they  did. 

We  considered  the  question  of  removal  because,  upon 
awarding  a  new  trial,  that  question  would  be  the  first  to 
present  itself,  and  therefore  should  be  disposed  of. 

There  is  error  and  the  defendant  is  entitled  to  a  new 
trial.  New  Trial. 


WILMINGTON,  ONSLOW  AND  EAST  CAROLINA  RAILROAD 
COMPANY  V.  COMMISSIONERS  OF  ONSLOW  COUNTY. 

County  Suhscriptimi  to  Railroads — County  Bonds — Elec- 
tion— Duty  of  County  Commissioners, 

1.  In  submitting  to  the  vote  of  the  electors  of  a  county  the  ques- 

tion of  snbscriptioli  of  county  bonds  in  aid  of  a  railroad,  a 
substantial  compliance  by  the  county  commissioners  with 
Chap.  288,  Acts  of  1885,  as  amended  by  Ch.  89,  Act  of  1887,  is 
sufficient,  if  there  be  no  fraud. 

2.  Where,  at  such  election,  a  majority  of  the  qualified  voters  of 

the  county  vote  for  the  subscription  it  is  the  duty  of  the 
county  commissioners  to  issue  the  bonds. 

Civil  action,  commenced  by  plaintiiF  on  the  7th  March, 
1893,  in  the  County  of  Onslow,  and  removed  therefrom  on 
notice  of  the  plaintiff  to  the  County  of  Lenoir  for  trial, 
and  tried  before  BayJcin^  «/.,  and  a  jury,  at  November 
Term,  1894,  of  Lenoir  Superior  Court.  The  object  of  the 
action  and  the  contentions  of  the  parties  are  set  out  in  the 
opinion  of  Associate  Justice  Furchks.  On  the  trial  the 
plain tift'  submitted  to  a  non-suit  in  deference  to  the  opin- 
ion of  His  Honor  that,  on  the  evidence,  the  plaintiff  could 
not  recover,  and  appealed. 
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Mensrs.  A,  M.  Waddell  and  ^V^  J,  Rou»e^  for  plaintiff 
(appellant). 

Mr.  M.  de  W.  Stevenson^  for  defendant. 

FuRCHKS,  J.:  This  action  is  for  a  mandamus  to  compel 
defendant  to  issue  to  plaintiff  $30,000  in  coupon  bonds, 
under  an  Act  of  the  Legislature  of  1885,  Ch.  223,  as 
amended  by  the  Act  of  1887,  Ch.  89,  in  which  plaintiff 
contends  that  defendant  submitted  the  (question  under  said 
Acts  to  the  qualified  voters  of  Onslow  County,  and  that  a 
majority  of  the  qualified  voters  of  said  County  voted  in 
favor  of  "subscription,"  thereby  authorizing  and  making 
it  the  duty  of  defendant  to  issue  said  bonds  to  plaintiff. 
This  demand  is  resisted  upon  the  ground  that  plaintiff  has 
no  right  to  said  bonds,  and  that  defendant  is  not  authorized 
to  issue  the  same ;  and  defendant  alleges  that  the  election 
held  on  the  24th  day  of  January,  1888,  was  irregular,  in 
that,  the  Act  of  1887  required  said  election  to  be  held 
within  40  days,  which  was  not  dotie.  That  it  does  not 
appear  that  30  days'  notice  of  said  election  was  given,  as 
the  law  required.  That  a  new  registration  was  ordered, 
which  was  contrary  to  law  and  therefore  void.  That  a 
majority  of  the  qualified  voters  of  Onslow  County  did  not 
vote  to  issue  said  bonds,  and  if  they  did  so  vote,  it  has  never 
been  so  declared  by  defendants,  and  they  now  refuse  so  to 
declare,  and  to  issue  said  bonds. 

It  is  too  clear  for  argument  that  defendant  has  no 
authority  to  issue  the  bonds  demanded  in  plaintiffs  com- 
plaint, unless  a  majority  of  the  qualified  voters  of  Onslow 
County  have,  by  their  vote  given,  in  pursuance  of  law, 
autliority  to  defendant  to  do  so.  Const.  N.  C,  Art.  VIL 
Sec.  7.  And  on  the  other  hand  it  seems  clear  to  us,  that 
if  a  majority  of  the  qualified  voters  of  said  County,  at  an 
election  held  under  and   pursuant  to  law,  have  voted  for 
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the  issue  of  said  bonds,  then  it  is  the  duty  of  defendant  to 
issue  the  same,  and  the  Court  will  compel  defendant  to  do 
so. 

Then  it  is  not  denied  that  the  Acts  of  1885  and  1887, 
Hxipra^  authorized  the  holding  of  an  election,  and  it  is  not 
denied  that  an  election  was  held  under  said  Acts  for  the 
purpose  of  determining  the  question  whether  said  bonds 
should  be  issued  or  not.     This  much  is  undisputed  ground. 

But  defendant  says,  although  this  is  true,  that  said  elec-  • 
tion  was  held  in  pursuance  of  said  Acts,  it  was  not  held 
according  to  the  requirements  of  said  Acts.  That  said  Acts 
required  that  said  election  should  be  held  within  forty  days 
from  the  date  of  the  order  of  defendant,  calling  the  same, 
and  this  election  was  not  held  within  forty  days  from  the 
date  of  the  order  of  defendant,  calling  the  same,  and  is 
therefore  void. 

But  plaintiff  in  reply  to  this  says  that  time  was  not  of 
the  essence ;  that  being  the  will  of  qualified  voters,  and 
where  it  is  not  shown  that  there  was  fraud  or  design  in 
postponing  the  election,  it  will  not  vitiate  or  make  the 
election  illegal  and  void.  21  Mich.,  324  ;  14  Barb.,  259  ;  23 
111.,  437.  That  the  time  mentioned  in  the  act  was  not 
mandatory,  but  only* directory.  Grady  v.  Commissioners^ 
74  N.  C,  101. 

But  defendant  says,  if  said  election  is  not  void  for  the 
reason  that  it  was  not  held  within  the  time  mentioned,  . 
there  was  a  new  registration  of  voters  ordered,  which  viti- 
ates and  renders  said  election  void,  and  cites  Sm,ith  v.  Wil- 
Tnington^  98  N.  C,  343.  But,  upon  examination  of  this 
case,  we  find  it  is  put  expressly  upon  the  charter  of  Wil- 
mington, which  provided  that  there  should  not  be  a  new 
registration  of  voters  ordered  oftener  than  once  in  every  two 
years.  And  it  was  shown  there  had  already  been  one  reg- 
istration during  that  year.     While  the  general  law,  Code^ 
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Sec.  2675,  which  applies  to  the  case  now  under  considera- 
tion, expressly  provides  that  the  County  Commissioners 
may  order  a  new  registration  before  any  election  ;  and  Chief 
Justice  Meerimon  so  states  in  his  dissenting  opinion  in  the 
case  of  Smith  v.   Wihnington^  supra. 

But  defendant  again  says,  it  is  not  shown  that  said  elec- 
tion had  been  advertised  for  thirty  days,  as  the  law 
requires.  But  when  defendant  admits  there  was  an  elec- 
.  tion  held  under  defendant's  directions  and  management,  the 
law  will  not  be  so  unjust  to  defendant,  as  to  presume  that 
defendant  did  not  perform  the  duties  required  by  law. 
But  on  the  other  hand  it  will  presume  it  did  its  duty. 

But  defendant  again  says,  if  said  election  is  not  void  for 
any  of  the  reasons  above  stated,  it  was  necessarv  that  the 
commissioners  should  pass  upon  and  declare  the  result  of 
said  election  ;  that  this  has  never  been  done,  and  they  do 
not  propose  to  do  so,  and  cite  Clayhrook  v.  Comniisftionenf^ 
114  N.  C,  453,  .as  authority  for  this  position.  But,  upon 
examination  of  this  case,  we  find  that  it  holds  that  if  the 
commissioners  had  declared  that  a  majority  of  the  qualified 
voters  of  the  town  had  voted  for  the  subscription,  bonds  had 
been  issued  and  gone  into  the  hands  of  innocent  purchasers 
for  value,  the  town  would  have  been  'bound  to  pay  them, 
though  ifi  fact  a  majority  of  the  qualified  voters  had  not 
voted  for  the  subscription.  But  it  does  not  hold  that 
because  the  commissioners  had  not  declared  the  result 
showing  that  a  majority  had  voted  for  subscription,  the 
election  was  void.  But,  that  the  commissioners  having 
failed  to  declare  that  a  majority  had  voted  for  the  subscrip- 
tion, left  it  an  open  "question  for  the  jury  to  determine" 
upon  the  evidence.  And  this  case  brushes  away  the  straws, 
such  as  that  the  election  was  held  on  the  30th  and  reported 
on  the  3rd,  that  they  voted  "  for  subscription,"  and  "against 
subscription,"  instead  of  voting  "subscription"  and  "no 
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subscription,"  as  provided  in  the  Act  authorizing  the  elec- 
tion ;  and  that  the  petitioners  styled  themselves  "  voters 
and  tax-payers"  instead  of  "residents  and  tax-payers"  as 
provided  in  the  Act ;  and  takes  a  broad  catholic  view  of 
the  whole  matter,  which  goes  to  the  merits  of  the  contro- 

■ 

versy. 

Suppose  then  we  were  to  try  the  question  as  to  whether 
a  majority  of  the  qualified  voters  of  Onslow  County  voted 
for  this  subscription,  what  would  necessarily  be  the  result  ? 
The  plaintiff,  upon  this  point,  introduced  the  following 
evidence  without  objection  :  "The  record  of  the  officer  of 
register  of  deeds  of  Onslow  County,  showing  the  vote  of  the 
different  precincts,  tabulated  result,  &c.,  of  said  election 
held  on  the  24th  of  January,  1888,  as  follows: — Election 
held  24th  January,  1888,  for  subscription  or  no  subscrip- 
tion for  Wilmington,  Onslow  &  East  Carolina  Railroad." 

"  To  The  Board  of  Canvassers  or  the  Cleric  of  the  Supe- 
rior Court  of  Onslow  County  :  Abstract  of  votes  cast  at  an 
election  held  for,  and  Chapter  233,  Laws  of  1885  (giving 
returns  from  each  precinct,  aggregating,  for  subscription 
935,  no  subscription  345,  with  registered  voters  1648)." 

^' To  the  Board  of  Commisstoners  for  Onsloio  County  : 
Having  opened,  canvassed  and  judicially  determined  the 
original  returns  of  the  election  in  the  several  precincts  in 
the  County,  held  as  above  stated,  do  hereby  certify  as 
Chairman  of  said  Board  that  the  above  is  a  true  abstract 
thereof,  and  contains  the  number  of  said  ballots  cast  in 
each  precinct  for  subscription  and  no  subscription,  and  the 
number  of  votes  given  in  said  election  for  the  said  purpose, 
January  26,  1888.  (Signed  E.  L.  Frank,  Jr.,  Chairman 
Board  County  Canvassers ;  Hill  King,  Secretary,  et  al,) 
I  hereby  certify  that  this  is  a  true  copy  of  the  original 
filed  in  the  oflice  of  the  Clerk  of  the  Superior  Court  of 
Onslow  County,  North  Carolina.     (Signed  E.  L.  Frank,  Jr., 
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Chairman  Board  County  Canvassers.)  It  is  admitted  that 
said  election  was  held  on  the  24th  January,  1888." 

And  the  defendant  introduced  no  testimony.  Now  it 
seems  to  us  that  it  was  the  duty  of  the  Judge  trying  the 
case  to  have  instructed  the  jury  that  if  they  believed  the 
evidence,  to  find  the  second  issue  "Yes." 

This  is  assuming  that  the  commissioners  had  not  declared 
the  result  of  the  election  of  the  24:th  of  January,  1888,  and 
that  the  case  was  being  tried  upon  the  evidence,  under  the 
law  as  declared  in  the  case  of  Glayhrook  v.  Commissimiers, 
supra.  But  it  appears  to  us  that  a  reasonable  and  fair 
construction  of  this  evidence  shows  that  the  vote  was  can- 
vassed, the  result  ascertained  and  declared,  showing  that  a 
majority  of  the  registered  voters  of  said  county  had  voted 
for  subscription,  and  that  a  majority  of  the  registered 
voters  was  a  majority  of  the  qualified  voters  of  the  county. 
Southerland  v.  Ooldshoro^  96  N.  C,  49. 

AVe  think  the  object  of  all  elections  is  to  ascertain,  fairly 
and  truthfully,  the  will  of  the  people — the  qualified  voters. 
That  registration,  notice  of  elections,  poll-holders,  judges^ 
Ac,  are  all  parts  of  the  machinery  provided  by  law  to  aid 
in  attaining  the  main  object — the  will  of  the  voters ;  and 
should  not  be  used  to  defeat  the  object  which  they  were 
intended  to  aid.  This  being  so,  it  is  held  that  a  substan- 
tial compliance  with  the  formalities  of  the  statute  is  all  the 
law  requires.  1  Cook  on  Stock  &  Stockholders,  p.  143 ; 
Railroad  v.  CommisHioners^  21  Kan.,  309.  And  we  are  of 
opinion  that  where  there  is  no  fraud  alleged,  and  no  design 
shown  on  the  part  of  those  executing  the  law,  and  where  it 
appears  that  the  will  of  the  voters  was  fairly  taken  and 
ascertained,  a  substantial  compliance  with  the  provisions  of 
the  statute,  under  which  the  election  is  held,  is  sufficient. 

We  have  treated  this  case  as  if  the  plaintiff  was  a  tax- 
payer, or  some  one  interested  in  defeating  the  result  of  this 
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election.  And  we  have  been  showing  it  would  be  valid 
against  the  attacks  of  such  parties.  Bfut  that  is  not  the 
ease  here.  The  plain tiif  is  trying  to  sustain  its  validity, 
while  the  defendant  is  trying  to  defeat  the  plaintiff  by 
alleging  its  own  faults,  and  thereby  trying  to  take  advan- 
tage of  its  own  wrong.  How  far  this  would  be  allowed  is 
not  necessary  for  us  to  say  here. 

And,  not  to  be  misunderstood  by  this  observation,  we  again 
repeat  what  we  have  heretofore  said — That  defendants  had 
no  power  to  submit  the  question  of  subscription  to  the 
voters  of  Onslow  County,  outside  of  the  powers  given  by  the 
legislature.  And  they  have  no  power  to  issue  the  bonds 
demanded  by  plaintiff,  unless  a  majority/  of  the  qualified 
voters  voted  for  the  subscription.  But,  having  the  power  to 
submit  the  question,  a  substantial  compliance  with  the  for- 
malities of  the  statute  in  submitting  the  question  to  the 
people,  if  there  was  no  fraud  practiced,  and  no  design  in 
doing  so  to  impose  on  the  people  and  get  them  to  do  what 
they  would  not  have  done  if  there  had  been  a  literal  com- 
pliance with  the  terms  of  the  statute,  then,  a  substantial 
compliance  with  the  terms  of  the  statute  in  submitting  the 
question  is  sufficient.  And  if  a  majority  of  the  qualified 
voters  of  the  County  voted  for  the  subscription,  it  is  the 
duty  of  defendant  to  issue  the  bonds. 

There  is  error,  and  the  plaintiff  is  entitled  to  have  the 
judgment  of  non  suit  set  aside,  and  a  new  trial.  It  is  so 
ordered. 

New  Trial. 
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STATE  on  the  relation  of  HAMILTON  G.  EWART  v.  THOMAS 

A.  JONES. 

Kstdblishynent  of   Court — Vaeajicy  in  Office  of  Judge — 

Appointment  hy  Gavern&r. 

The  General  Assembly,  by  Oh.  75,  Acts  of  1895,  establishing  a  Crim- 
inal Court  with  one  Jadge,  provided  that  the  General  Assem- 
bly should  ^'  elect  a  person  to  fill  the  vacancy  in  said  office, 
which  shall  be  caused  by  the  ratification  of  this  Act/'  The 
act  was  ratified  on  the  2dd  of  February,  1895,  but  the  election 
of  plaintiff  to  fill  the  office  of  Judge  was  not  held  until  the 
27th  February,  1895.  The  Governor  refused  the  application 
of  the  plaintiff  for  a  commission  as  Judge  and  appointed  the 
defendant  to  the  office.  Heldy  in  an  action  in  the  nature  of  a 
quo  warranto,  that  between  the  time  of  the  ratification  of 
the  Act  and  the  election  of  the  plaintiff  to  fill  the  office  no 
such  vacancy  existed  as  is  contemplated  in  Art.  4,  Sec.  25, 
and  Art.  8,  Section  10,  of  the  Constitution.  (A very,  J.,  con- 
curs in  the  decision  of  the  Court  that  the  plaintiff  is  entitled 
to  the  office,  but  dissents  from  the  conclusion  that  there  was 
no  '^  vacancy^'  in  the  interim  between  the  ratification  of  the 
act  and  the  election  of  plaintiff.) 

Action^  in  the  nature  of  a  quo  warranto^  heard  upon  a 
a  case  agreed,  before  Graham^  eA,  at  March  Term,  1895,  of 
Buncombe  Superior  Court.  There  was  judgment  for  the 
defendant  and  plaintiff  appealed.  The  facts  appear  in  the 
opinion  of  Faircloth,  C.  J. 

MeHHTS,  F.  H.  Bushee  and  T,  R,  Purnell^  for  plaintiff 
(appellant). 

Mesnrs,  W.  W.  Jones^  F.  A.  Sondley^  Shepherd  cfc  Bus- 
hee  and  T.  F.  Dartdson^  for  defendant. 

Fair(  LOTH,  C.  J.:  Under  our  form  of  government  the 
sovereign  power  resides  with  the  people  and  is  exercised 
by  their  representatives  in  the  General   Assembly.     The 
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only  limitation  upon  this  power  is  found  in  the  organic  law, 
as  declared  by  the  delegates  of  the  people  in  Convention 
assembled  from  time  to  time.  In  the  Constitution  of  1868 
these  limitations  are  found,  bearing  upon  judicial  questions^ 
mainly  in  Article  IV ;  and  in  section  4  the  judicial  power 
is  vested  in  a  Court  for  the  trial  of  impeachments,  a 
Supreme  Court,  Superior  Courts,  Courts  of  Justices  of  the 
Peace  and  Special  Courts,  and  the  power  of  such  Special 
Courts,  as  defined  in  section  19  of  the  same  Article,  was 
declared  in  State  v.  Pender ^  66  N.  C,  313. 

In  the  same  Article,  Sec.  31,  it  was  provided  that  the 
Governor  should  fill  all  vacancies  occurring  in  the  offices 
provided  for  by  this  Article  of  the  Constitution  "unless 
otherwise  provided  for,"  and  it  was  held  by  this  Court  that 
the  words  "unless  otherwise  provided  for"  meant  unless 
otherwise  provided  for  in  this  Constitution.  In  the  Consti- 
tution of  1868  no  Criminal  Court,  nor  any  other  Court, 
than  those  provided  in  Article  IV,  Sec.  .4,  could  be  estab- 
lished by  the  Legislature,  and  it  is  expressly  provided  in 
Article  III,  Sec.  10,  that  "the  Governor  shall  appoint  all 
officers  whose  offices  are  established  by  this  Constitution,  or 
which  shall  be  created  by  law,  and  whose  appointments  are 
not  otherwise  provided  for,  and  no  such  officer  shall  be 
appointed  or  elected  by  the  General  Assembly."  Thus  it 
was  according  to  the  decisions  of  this  Court  cited  under 
the  appropriate  sections  in  the  present  Constitution. 

The  Convention  of  1875  revised  and  amended  the  Con- 
stitution of  1868  in  several  respects,  and  in  the  following, 
bearing  on  the  present  que^ion : 

1.  In  Article  III,  Sec.  10— "The  Governor  shall  *  *  * 
appoint  all  officers,  whose  offices  are  established  by  this  Con- 
stitution, and  whose  appointments  are  not  otherwise  pro- 
vided for" — omitting  the  words  "and  no  such  officer  shall  be 
appointed  or  elected  by  the  General  Assembly,"  found  in 
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the  corresponding  Article  and  Section  of  the  Constitution 
of  1868. 

2.  In  Article  IV,  Section  2 — "The  judicial  power  of  the 
State  shall  be  vested  in  a  Court  for  the  trial  of  impeach- 
ments, etc.,  and  such  other  Courts  inferior  to  the  Supreme 
Court  as  may  be  established  by  law." 

3.  In  Article  IV,  Section  25 — "All  vacancies  occurring 
in  the  offices  provided  for  by  this  Article  of  the  Constitu- 
tion shall  be  filled  by  the  appointments  of  the  Governor, 

unless  otherwise  provided  for" "If  any  person  elected  or 

appointed  to  any  of  said  offices  shall  neglect  and  fail  to 
<[ualify,  such  office  shall  be  appointed  to,  held  and  filled  as 
provided  in  cases  of  vacancies  occurring  therein." 

4.  In  Article  IV,  Sec.  30 — "In  case  the  General  Assem- 
bly shall  establish  other  Courts  inferior  to  the  Supreme 
Court,  the  presiding  officers  and  clerks  thereof  shall  be 
elected  in  such  manner  as  the  General  Assembly  may  from 
time  to  time  prescribe,  and  they  shall  hold  their  offices  for 
a  term  not  exceeding  eight  years." 

Upon  this  last  section  30,  the  plaintiff's  right  to  the  office 
sued  for  depends. 

From  this  review  we  find  that  under  the  Constitution  of 
1868  the  Governor  filled  all  vacancies  provided  for  therein 
not  otherwise  provided  for,  and  that  no  such  officer  could 
be  appointed  or  elected  by  the  General  Assembly,  and  that 
the  Legislature  had  no  power  to  establish  other  Courts. 
And  we  find  in  the  Constitution  of  1875,  Section  30,  supra^ 
that  the  Legislature  is  invested  with  power  to  establish 
other  Courts  inferior  to  the  Supreme  Court  and  to  prescribe 
the  manner  of  electing  the  presiding  officers  and  clerks 
thereof,  and  this  power  excludes  any  authority  in  the  Execu- 
tive to  fill  such  an  office  under  the  provisions  of  the  Consti- 
tution to  fill  vacancies.  This  seems  to  be  the  plain  and 
natural  meaning  of  the  language  of  Sections  30,  31,  and 
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Other  sections.  In  further  support  of  such  construction  and 
of  the  intention,  we  were  furnished  with  the  Convention 
Journal  of  1875,  pages  175,  176,  showing  by  a  direct  vote 
that  the  Convention  refused  to  incorporate  the  words  "and 
no  such  officer  shall  be  appointed  or  elected  by  the  General 
Assembly,"  as  it  was  in  Section  4  of  the  Constitution  of 
1868.  The  intent  of  the  Convention  in  making  those 
changes  is  too  plain  to  require  further  comment. 

The  General  Assembly,  Act  1895,  Ch.  75,  in  pursuance 
of  Article  IV,  Sec.  30,  supra^  established  a  Criminal  Cir- 
cuit, composed  of  Buncombe,  Madison,  Haywood  and  Hen- 
derson counties,  providing  for  one  Judge  and  prescribing 
the  powers,  jurisdiction,  &c.,  of  said  Court.  Section  7 — 
"  That  such  Judffe  mav  be  removed  from  office  for  the  same 
causes  ajid  in  the  same  manner  as  a  jndge  of  the  Superior 
Court,  and  all  vacancies  in  said  office  shall  be  filled  by 
appointment  of  the  Governor,  and  the  person  so  appointed 
by  the  Governor  shall  hold  his  office  until  the  next  general 
election,  provided  that  the  General  Assembly  now  in  ses- 
sion shall  elect  a  person  to  fill  the  vacancy  in  said  office, 
which  will  be  caused  by  the  ratification  of  this  act.  Rati- 
fied Feb.  23,  1895." 

On  February  27,  1895,  the  Legislature  elected  the  plain- 
tiff, by  the  requisite  majority,  a  Judge  of  said  Criminal 
Circuit  to  fill  the  office  as  provided  in  said  act.  On  March 
12  following  the  plaintiff  applied  to  the  Governor  for  his 
commission,  which  was  refused,  and  on  the  next  day  the 
Governor  nominated,  appointed  and  commissioned  the 
defendant  as  Judge  of  said  Criminal  Circuit,  who  is  now  in 
possession  thereof. 

This  exercise  of  power  by  the  Governor  was  without 
authority  in  the  Constitution  or  the  Act  of  Assembly. 
There  was  no  vacancy  in  the  office,  such  as  is  contemplated 
by  the  Constitution  to  be  filled  by  the  Governor.     There 
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was  in  fact  no  vacancy.  It  was  simply  the  short  interim 
between  the  establishment  of  the  office  and  the  election  of 
the  person  to  fill  it.  Was  it  necesary  for  the  JiCgislature  to 
elect  the  oflicer  in  the  same  breath  that  created  the  office, 
in  order  to  prevent  a  constitutional  vacancy  to  be  filled  by 
the  Executive,  when  the  act  itself  declared  the  purpose  of 
that  body  to  elect  the  officer  i  The  question  seems  to  fur- 
nish the  answer.  The  fact  that  the  word  "  vacancv  "  is 
used  in  the  proviso  does  not  affect  the  question.  Suppose 
the  Legislature  had  declared  that  the  interim  of  four  days 
should  or  should  not  be  a  vacancy,  that  would  not  help  the 
matter ;  for  it  is  not  the  province  of  that  body  to  determine 
the  legal  effect  and  consequences  of  its  own  action.  It  is 
manifest  that  the  purpose  was  to  prevent  a  constitutional 
vacancy.  The  case  of  Cloud  v.  Wilson^  72  N.  C,  155,  has 
been  invoked  on  this  question.  There,  D.  H.  Starbuck  had 
been  duly  elected  Judge  of  the'  8th  Judicial  District,  and 
after  long  delay  he  declined  to  accept  and  so  notified  the 
Governor.  This  (vourt  held  that  to  be  a  vacancy  to  which 
the  Governor  should  appoint,  ex  necessitate^  as  the  Legisla- 
ture was  forbidden  to  fill  the  place  by  Article  III,  Sec.  UK 
and  on  the  further  ground  that  the  public  would  suffer 
without  a  judge  for  the  district.  Here,  the  Legislature  had 
the  constitutional  power  to  create  the  office  and  fill  it,  and 
the  plaintiff  was  ready,  and  tried  to  enter  promptly.  There 
is  no  analogy. 

Our  opinion  then  is  that  the  plaintiff  is  entitled  to  the 
offi(H»  sued  for,  and  that  the  judgment  below  is  erroneous. 

Reversed. 

Avery,  J.  (concurring) :  The  power  to  fill  by  appoint- 
ment all  vacancies  o(rcurring  in  the  offices  ])rovided  for  by 
the  Article  devoted  to  the  Judicial  Department  was  con- 
ferred upon  the  Governor  of  the  State,  both  by  Section  31 
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of  Article  lY  of  the  Constitution  of  1868,  and  by  that 
section  as  amended  by  the  Constitutional  Convention  of 
1875  (Const.,  Art.  IV,  Sec.  25)  unless  otherwise  provided 
for.  The  provisions  added  to  the  original  section  were 
manifestly  made,  in  view  of  the  decision  of  this  Court  in 
Cloud  V.  Wilson,  72  N.  C,  155,  and  were  intended  to  limit 
the  tenure  of  the  appointees  of  the  Chief  Executive, 
whether  to  fill  a  vacancy  caused  by  the  death  or  resignation 
of  an  incumbent,  or  by  the  refusal  of  a  person  elected  to 
qualify,  to  the  time  intervening  between  the  making  of  the 
appointment  and  the  next  regular  election  for  members  of 
the  General  Assembly,  together  with  a  reasonable  interval 
for  qualification. 

The  Constitution  as  amended  in  1875  added  to  the  list 
of  tribunals,  to  which  the  Judicial  power  of  the  State  was 
delegated,  in  addition  to  Superior  Courts  and  Courts  of 
Justices  of  the  Peace,  "such  other  Courts  inferior  to  the 
Supreme  Court  as  might  (may)  be  established  by  law." 
After  giving  to  the  Legislature,  in  Section  12,  Art.  IV,  the 
power  to  allot  and  distribute  the  jurisdiction  not  pertaining 
to  the  Supreme  Court  amongst  the  Courts  established  or 
which  might  be  established  by  law,  the  Convention  of  1875 
made  a  specific  provision  for  filling  the  oiBce  of  Judge  of 
any  new  tribunal  which  might  be  created  by  the  Legislature 
in  pursuance  of  Section  30,  Art.  IV,  upon  the  construction 
of  which  this  controversy  mainly  depends,  and  which  is  as 
follows :  , 

"In  case  the  General  Assembly  shall  establish  other 
Courts  inferior  to  the  Supreme  Court,  the  presiding  ofticers 
and  clerks  thereof  shall  be  elected  in  such  manner  as  the 
General  Assembly  may  from  time  to  time  prescribe,  and 
they  shall  hold  their  offices  for  a  term  not  exceeding  eight 


years." 


The  office  of  Judge  of  "the  Criminal  Court  of  Buncombe, 
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Madison,  Henderson  and  Haywood  Counties"  is  the  subject 
matter  of  this  controversy,  and  was  created  by  a  statute 
(Laws  1895,  Ch.  75)  ratified  February  23,  1895.  It  is  pro- 
vided in  section  7  of  the  Act  that  an  election  shall  be  held 
for  the  first  full  term  of  four  years  at  the  next  general  elec- 
tion, and  that  vacancies  in  the  office  shall  be  filled  by  the 
Governor,  subject  to  the  condition  however  "that  the  Gen- 
eral Assembly  now  in  session  shall  elect  a  person  to  fill  the 
vacancv  in  said  office,  which  shall  be  caused  by  the  ratifica- 
tion  of  this  Act,"  and  that  "said  person  shall  hold  his  office 
until  his  successor  shall  be  elected  by  the  qualified  voters 
of  said  counties  of  Buncombe,  Madison,  Haywood  and  Hen- 
derson at  the  next  general  election,  and  the  person  so 
elected  shall  hold  his  term  of  otfice  as  provided  in  section 
6"  (for  a  term  of  four  years). 

On  the  27th  of  February,  1895,  the  General  Assembly 
proceeded  to  elect  a  person  to  fill  the  office  till  the  next 
general  election,  and  the  relator  Ewart  received  the  requisite 
majority  of  both  houses.  The  Governor  subsequently  sent 
the  name  of  the  defendant  Jones  to  the  Senate  for  confirm- 
ation, and  on  failure  of  that  body  to  act  on  his  recom- 
mendation,  issued  a  commission  to  the  defendant  and  bv 
virtue  of  this  appointment  he  is  the  present  incumbent. 

The  right  of  the  Governor  to  exercise  the  power  of 
appointment  conferred  by  Section  25,  Art.  IV,  is  contingent 
u})on  the  occurrence  of  a  vacancy  and  the  absence  of  any 
other  express  provision  for  filling  it.  Conceding  that  a 
vacancy  0(*curred  immediately  on  the  ratification  of  the 
Act,  on  February  23,  and  existed  at  least  till  February  the 
27th,  the  controversy  is  narrowed  down  to  the  point 
whether  the  General  Assembly  was  vested  with  authority 
to  provide  by  the  Act  that  such  vacancy  should  be  filled  by 
the  subsequent  election  during  the  same  session.  The  war- 
rant of  authority  for  electing  the  relator  is  to  be  found,  as 
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his  counsel  contend,  in  the  provision  of  Section  30,  Art. 
IV,  of  the  Constitution,  that  the  "presiding  officer  and 
clerk  shall  be  elected  in  such  manner  as  the  General  Assem- 
bly may  from  time  to  time  prescribe."  The  Constitutional 
amendments,  made  in  1875,  were  ratified  bj  the  people  in 
1876  and  took  eifect  in  accordance  with  the  ordinance  of 
the  Convention  on  the  Ist  day  of  January,  1877.  On  the 
10th  day  of  the  following  March,  a  Criminal  Court  for 
Wake  County  was  created  by  statute,  and  it  was  provided 
in  sections  6,  9  and  11  %f  the  Act  (Laws  1876-'77,  Ch. 
271)  that  the  Judge,  Solicitor  and  Clerk  should  be  elected 
by  the  General  Assembly. 

In  the  case  of  Bunting  v.  Galst<^  77  N.  C,  283,  brought 
by  the  Clerk  of  the  Superior  Court  to  test  the  right  of  the 
clerk  of  the  new  Criminal  Court,  elected  by  the  Legisla- 
ture, to  take  from  the  plaintiff  the  emoluments  enuring  to 
the  former  from  the  criminal  business  theretofore  cogniz- 
able exclusively  in  the  Superior  Court,  it  was  held  that  the 
act  establishing  the  tribunal  was  constitutional  and  that  the 
plaintiff  accepted  his  office  in  contemplation  of  the  legisla- 
tive authority,  under  Section  19,  Art,  IV,  of  the  Constitu- 
ti*)n  of  1868,  authorizing  the  creation  of  special  courts,  to 
diminish  its  emoluments  as  an  incident  to  the  transfer  of 
the  criminal  business  to  anv  other  court,  which  it  had  the 
power  to  create.  The  Court  said  :  '*  He  (Bunting)  took 
his  office  therefore  with  a  knowledge  that  the  Legislature 
might  establish  a  Criminal  Court  substantially  the  same 
with  that  which  they  did  establish  by  the  Act  of  1 876-'77, 
Ch.  271,  under  the  amended  Constitution  and  of  which  they 
made  the  defendant  Clerk."  The  authority  of  the  Legisla- 
ture of  1876-"'77  to  elect  a  clerk  was  derived,  if  it  existed, 
from  Section  30,  Art.  IV,  of  the  amended  Constitution, 
and  could  not  be  sustained  without  holding  by  an  unavoid- 
able implication  that  the  *'  presiding  officer,"  whose  office 
116—37 
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is  coupled  with  that  of  clerk  in  that  section,  could  likewise 
be  rightfully  chosen  by  the  same  body.  While  the  question 
was  not  discussed,  yet  in  order  to  reach  the  conclusion 
announced  the  Court  must  have  been  of  opinion,  not  only 
that  the  Legislature  had  the  power  to  create  the  Court,  but 
to  elect  the  clerk  whose  rights  to  the  fees  was  sustained.  If 
the  Legislature  of  1876-'77  had  the  power  to  elect  a  clerk, 
how  can  it  be  contended  that,  in  coupling  "  the  presiding 
officers  and  clerks,"  the  same  authority  was  not  conferred 
as  to  the  Judge  both  of  that  Coii^t  and  of  the  Criminal  Cir- 
cuit created  by  the  act  of  1895  ? 

It  is  insisted  that  the  power  of  appointment  is  vested  in 
the  Governor  by  Section  10,  Art.  3,  of  the  Constitution, 
which  empowers  him  to  "  nominate  and  by  and  with  the 
advice  of  the  Senate  to  appoint  all  officers  whose  offices  are 
established  by  this  Constitution  and  vjhose  appointments  are 
not  otherwise  provided  for."  The  Section  (Battle's  Rev., 
p.  42,  Sec.  10,  Art.  IV,  Const.,  1868)  for  which  this  was 
substituted  by  the  (convention  of  1875,  contained,  in  addi- 
tion to  what  is  preserved  in  the  present  section,  the  inhibi- 
itory  provision  that  '*  no  such  officer  shall  be  appointed  or 
elected  by  the  General  Assembly."  It  was  in  construing 
the  section,  as  it  then  stood  and  when  there  was  no  conflict- 
ing provision  elsewhere  in  the  instrument,  that  it  was  held 
in  People  ex  rel  Welker  v.  Bledsoe^  68  N.  C,  457 ;  Nichols 
V.  McKee,  I  hid,  429,  and  Battle  v.  Mclver,  Ibid,  467, 
that  the  Legislature  was  not  only  not  empowered  but  was 
expressly  prohibited  from  appointing  trustees  of  the  Uni- 
versitv  and  the  other  officers,  the  validitv  of  whose  elec- 
tions  was  the  question  involved  in  those  controversies. 
Section  13,  Article  IX,  of  the  Constitution  of  1868  was 
subsequently  amended  so  as  to  give  to  the  General  Assem- 
bly power  to  provide  for  the  election  of  trustees  of  the  Uni- 
versitv  of  North  Carolina."'     After  this  alteration  in  the 
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organic  law,  an  Act  (Laws  1878-'74:,  Ch.  64)  was  passed 
empowering  both  houses  of  the  General  Assembly  by 
joint  ballot  to  elect  sixty-four  trustees  of  the  University, 
and  under  its  provisions  the  Legislature  proceeded  to  elect. 
In  Trustees  v.  Mclver^  72  N,  C,  76,  Justice  Bynum,  in 
an  able  opinion  delivered  for  the  Court,  and  Chief  Jus- 
tice Pearson  in  a  concurring  opinion,  reached  the  conclu- 
sion, in  iipite  of  the  prohibitory  clause  which  then  remained 
as  a  part  of  Section  10,  Art.  Ill,  that  the  amendment  of 
1873  did  provide,  within  the  meaning  of  the  Constitution, 
another  mode  of  selecting  trustees  than  by  appoint- 
ment by  the  Governor  and  that  the  act  of  the  Legislature, 
in  pursuance  of  which  the  trustees  were  elected,  was  con- 
stitutional. 

If  the  grant  of  power  to  the  Legislature  to  provide  for 
electing  trustees  was  properly  held  to  authorize  the  election 
by  the  General  Assembly  subject  to  the  same  qualification 
("unless  otherwise  provided  for")  which  is  found  in  Art. 
IV,  Sec.  25,  and  despite  an  additional  prohibition  against 
legislative  appointment,  it  would  seem  unreasonable  to 
allow  the  same  qualification  to  restrict  the  delegation  of 
authority,  to  elect  judges,  in  language  ec^ually  as  clear. 
The  subtle  distinction,  which  counsel  contend  mav  be 
fairly  drawn  between  the  grant  of  the  power  to  provide  for 
the  election  of  an  officer  and  the  authority  to  prescribe  the 
manner  of  electing  him,  does  not  seem  to  exist,  or  is  entirely 
immaterial  for  the  purposes  of  this  discussion.  The  analogy 
between  the  cases  of  Trustees  v.  McTver  and  that  at  bar  is 
obvious  and  striking.  It  must  be  noted  that  all  of  the 
cases  cited  from  our  own  reports  to  sustain  the  right  of  the 
defendant  w^ere  opinions  in  support  of  the  executive  power 
of  appointment,  when  the  express  grant  was  made  to  the 
Governor,  and  there  was  no  conflicting  constitutional  pro- 
vision to  bring  the  (|ualification  into  operation. 
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It  is  conceded  that  the  ConBtitution  of  1868  vested  the 
general  power  of  appointment  to  fill  vacancies  occurring 
both  in  judicial  and  executive  offices  in  the  Governor,  sul)- 
ject  only  to  any  express  provisions  in  the  organic  law  itself 
for  filling  them  otherwise,  and  the  authority  of  the  Legisla- 
ture has  been  extended  from  time  to  time  since  that  Con- 
stitution was  framed,  by  express  delegation  of  authority  as 
to  some  of  both  classes  of  officers  and  by  removing  the 
express  restriction  in  Article  III.  But  before  any  such 
express  power  was  given  or  limited  to  the  Chief  Executive, 
when  by  the  Constitution  as  amended  in  1835  no  express 
grant  of  authority  to  appoint  or  elect  was  conferred  upon 
either  of  the  co-ordinate  departments,  the  residuary  power 
of  the  people  to  provide  for  filling  offices,  already  existing, 
and  to  create  others,  was  exercised  by  their  representatives 
in  the  General  Assembly.  As  an  instance  of  this  kind  it 
seems  that  the  General  Assemblv  at  its  session  of  ISGB-'GT, 
passed  an  act  (Ch.  27)  providing  for  the  establishment  of  a 
criminal  court  for  the  Citv  of  Newberne  and  for  the  elec- 
tion  by  the  two  Houses  of  a  presiding  Judge  and  that  in 
pursuance  of  the  act  Judge  Green  was  duly  elected,  and  it 
is  a  part  of  the  judicial  history  of  the  State  that  the  author- 
ity of  the  Court  was  recognized  by  this  Court  as  a  parf  of 
our  judicial  system. 

By  our  silence,  we  must  not  be  understood  as  conceding 
the  soundness  of  the  legal  proposition  of  counsel  that  sec- 
tion 37,  Article  I,  of  the  Constitution  was  intended  as  a 
restriction  upon  the  power  of  the  General  Assembly,  as  the 
direct  representatives  of  the  people.  Another  construction 
of  the  same  clause  is  based  upon  the  idea  that  the  repre- 
sentatives of  the  people  are  vested  with  a  delegated  author- 
ity restricted  only  to  the  extent  of  the  ex[)ress  grants  in  the 
State  Constitution  to  the  other  co-ordinate  departments  and 
by  the   authority  delegated  to   the    Federal    Government, 
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TTnder  that  interpretation  "all  power  not  delegated"  in  the 
Constitution  "remains  in  the  people"  to  be  exercised 
through  their  representatives  and  is  not  to  be  considered  as 
in  abeyance,  so  that  they  cannot  be  exercised,  however 
urgent  the  necessity  for  their  exercise  for  the  public  benefit, 
except  when  the  people  assemble  by  their  delegates  in  Con- 
vention. I  do  not  decide  this  interesting  question,  because 
it  is  not  essential  that  we  should  do  so,  but  we  present  both 
sides  of  it  to  exclude  a  conclusion  that  might  be  drawn 
from  a  failure  to  notice  the  contention  of  counsel. 


The  foregoing  opinion  was  submitted  tentatively  only  as 
an  embodiment  of  my  ow^n  views  before  that  of  the  Court 
was  prepared.  It  encountered  objection  on  the  part  of  my 
brethren  upon  the  ground  that  it  conceded  the  existence  of 
a  vacancv  between  the  time  when  the  Act  took  efiect  and 
the  election  of  the  relator.  It  was  intended  only  to  admit, 
for  the  sake  of  the  argument,  that  when  the  Legislature 
provided  for  filling  "the  vacancy  in  said  office,  which  shall 
be  caused  by  the  ratification  of  this  Act,"  the  construction 
which  they  plainly  put  upon  the  Constitution  might  by 
possibility  have  been  correct,  but  not  that  it  was  an  inter- 
pretation adopted  by  the  Court.  It  is  entirely  unnecessary, 
in  the  decision  of  the  points  involved  in  this  case,  to  deter- 
mine whether  a  vacancy,  within  the  meaning  of  Article 
IV,  Sec.  25,  for  which  the  Governor  can  in  any  event 
designate  the  first  incumbent,  occurred  on  .the  ratification 
of  the  Act,  since  every  member  of  the  Court  concurs  in  the 
view  that  the  Legislature  in  the  exercise  of  the  power 
granted  by  Article  lA",  Sec.  30,  had  provided  otherwise.  I 
deeply  regret  that  the  majority  of  the  Court  deem  it  proper 
to  define  "a  vacancy"  when  without  raising  that  question 
we  might  have  had  the  advantage  of  entire  unanimity  in 


582  IN  THE  SUPREME  COURT.  [116 

State  ex  rel  Cook  v.  Mkarks. 

our  opinion,  with  such  additional  weight  as  the  fact  is  gen- 
erally considered  as  giving  to  the  deliverances  of  appellate 
Courts.  I  shall  hot  enter  upon  the  discussion  of  the  sound- 
ness of  the  doctrine  that  an  office  can  be  created  and  remain 
unfilled  without  causing  a  vacancy.  When  that  question 
shall  be  fairly  presented,  I  shall  take  occasion  to  give  at 
length  my  reasons  for  dissenting  from  the  views  of  the 
majority  of  the  Court.  Meantime,  I  venture  to  express  my 
regret  that  such  a  barrier  to  united  action  has  been,  as  it 
seems  to  me,  unnecessarily  interposed.  Concurring  in  the 
conclusion  of  the  Court,  I  dissent  from  the  proposition  that 
there  was  no  vacancy  between  the  ratification  of  the  act 
and  the  election  of  the  relator. 


STATE  on  the  relation  of  C.  A.  COOK  v.  O.  P.  ME  ARES. 

Quo    Warranto — /{lection  t<>   Office — Office   Oreatsd  after 

Election  of  Officer, 

1.  A  person  cannot  be  elected  to  an  office  that  does  not  exifit  at 

the  time  of  the  election ;  therefore, 

2.  Where  an  office  was  created  by  an  act  of  the  General  Assembly 

passed  on  the  8th  day  of  March  but  not  ratified  until  the 
12th  day  of  March,  an  election  on  the  9th  day  of  March  to 
fill  such  office  was  void. 

Action  in  the  nature  of  a  quo  warranto  on  the  relation 
of  C.  ,A.  Cook  against  O.  P.  Meares  to  test  defendant's 
right  to  the  oflSce  of  Judge  of  the  Circuit  Criminal  Court 
composed  of  the  counties  of  Craven,  New  Hanover,  Meck- 
lenburg, Vance,  Warren,  Kobeson,  Edgecombe  and  Halifax, 
heard  before  Hoke^  e/.,  at  April  Term,  1895,  of  New  Han- 
over Superior  Court. 
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The  facts  appear  in  the  judgment  of  His  Honor,  which 
was  as  follows : 

"  This  cause  came  on  to  heard  before  His  Honor,  W.  A. 
JSohe^  Judge^  both  parties  being  present  in  person  and  by 
counsel,  and  having  consented  that  all  questions  of  law  and 
fact  be  tried   by  the  Court  without  the  intervention  of  a 

j^ry- 

"  And  thereupon  the  Court  finds  the  following  facts : 

"1.  That  on  the  4th  day  of  March,  1895,  an  Act  to 
establish  a  Circuit  Criminal  Court  for  New  Hanover  and 
other  counties  passed  its  three  several  readings  in  the 
Senate  of  North  Carolina,  and  on  the  8th  day  of  March, 
1895,  passed  its  three  several  readings  in  the  House  of  Rep- 
resentatives. 

"  2.  That  said  Act  was  ratified  and  signed  by  the  presid- 
ing oflScers  of  the  two  houses  on  March  12th,  1895,  and  not 
before. 

"3.  That  on  March  9th,  1895,  the  House  of  Representa- 
tives resolved  that  the  Senate  be  notified  that  at  8  o'clock 
P.  M.,  on  said  9th  of  March,  1895,  the  House  would  be 
ready  to  go  into  an  election  for  Judge  of  the  Eastern 
Criminal  Circuit  Court.  And  on  the  same  day  the  Senate 
resolved  to  concur  in  the  House  message.  These  resolu- 
tions were  not  signed  by  the  presiding  officers  of  the  two 
bouses,  nor  by  either  o+*  them. 

"4.  On  the  evening  of  March  9th,  1895,  an  election  was 
held  and  Chas.  A.  Cook,  relator  of  plain tift',  received  a 
majority  of  votes  cast. 

"5.  That  on  March  11th,  1895,  the  result  of  said  voting 
was  reported  to  the  Senate,  and  in  that  body  on  said  day, 
Chas.  A.  Cook  was  declared  elected  Judge  of  the  Criminal 
Court  for  the  Eastern  District. 

*'6.  That  before  the  institution  of  this  action  the  relator 
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of  the  plaintiff,  Chas.  A.  Cook,  has  taken  the  oath  of  office 
as  Judge  of  the  Eastern  Criminal  Circuit  Court. 

"7.  That  after  said  Act  to  establish  the  said  Circuit 
Criminal  Court  for  New  Hanover  and  other  counties  was 
duly  passed  and  ratified,  the  defendant  was  appointed  Judge 
of  said  Court  by  the  Governor  of  North  Carolina,  and  a 
commission  was  issued  to  defendant  in  due  form  and  said 
defendant  took  the  oath  of  office  and  now  holds  and  exer- 
cises the  office  of  Judge  of  said  Court  under  and  by  virtue 
of  said  appointment  and  commission. 

"And  the  Court  being  of  opinion  upon  the  foregoing  facts 
that  the  relator  of  the  plaintiff  is  not  entitled  to  the  said 
office  of  Judge  of  said  Circuit  Criminal  Court  for  the 
county  of  New  Hanover  and  others,  but  that  the  defendant 
is  entitled  to  said  office,  doth  declare  and  adjudge  that  the 
defendant,  O.  P.  Meares,  is  entitled  of  right  to  the  office 
of  Judge  of  the  Circuit  Criminal  Court,  composed  of  the 
counties  of  New  Hanover  and  others,  and  that  the  plaintiff 
and  his  sureties  to  the  prosecution  of  this  action,  pay  the 
costs  of  this  action,  to  be  taxed  by  the  Clerk.'' 

From  this  judgment  the  relator  of  plaintiff  appealed. 

Me88T8.  D.  L,  RuHsell^  L.  C\  Kdwardn  and  T,  P,  Deve- 
nujc,  for  plaintiff  (appellant). 

Messra,  Shepherd  d*  Bunbee^  for  defendant. 

FuKCHES,  J. :  This  is  an  action  in  the  nature  of  quo 
warranto  for  the  office  of  Judge  of  the  Circuit  Criminal 
Court  composed  of  the  County  of  New  Hanover  and 
others. 

It  appears  that  the  General  Assembly  on  the  8th  of 
March,  1895,  completed  the  passage  of  an  Act,  through 
both  of  its  Houses,  establishing  this  "  Circuit  Criminal 
Court."     But  this  act  was  not  signed  and  ratified  by  the 
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President  of  the  Senate  and  Speaker  of  tlie  House  until  the 
12th  of  March,  1895.  That  in  this  act  the  Legislature 
declared  there  should  be  one  Judge  for  this  criminal  dis- 
trict, to  be  elected  by  the  Legislature.  That  in  pursuance 
of  this  legislation  it  proceeded  on4he  9th  of  March  to  elect 
the  plaintiiT  Judge  of  said  Court,  which  vote  was  reported 
and  confirmed  on  the  11th  of  March.  And  on  the  13th  of 
March,  the  Governor  appointed  the  defendant  Judge  of 
said  Criminal  Court,  and  he  is  now  occupying  the  office, 
and  holding  the  courts.  Every  question  involved  in  this 
case  is  decided  in  the  case  of  Eicart  v.  Jones^  at  this  term, 
except  one.  And  that  is  that  plaintiff  was  elected  three 
days  before  the  act  was  signed  by  the  President  of  the 
Senate  and  the  Speaker  of  the  House. 

There  is  no  doubt  of  the  plaintiff's  being  elected,  and  it 
is  contended  that  the  Legislative  will,  so  clearly  expressed, 
should  not  be  defeated  by  a  mere  technicality.  It  is  also 
said  in  support  of  plaintiff's  claim  that  the  act  of  the  12th 
of  March  was  only  a  part  of  the  expression  of  the  legisla- 
tive will.  That  it  is  in  pari  materia  with  the  acts  of  leg- 
islation commenced  on  the  9th  and  completed  on  the  11th 
in  reporting  and  declaring  the  vote  for  plaintiff,  and  that 
they  should  be  read  and  construed  together.  And  they  say 
there  are  precedents  in  our  own  leg  slative  history  to  sup- 
port plaintiff's  claim.  That  the  Legislature  of  1876  passed 
and  ratified  an  act  establishing  a  criminal  court  for  the 
County  of  Wake,  on  the  lOthday  of  March,  and  on  the  same 
day  elected  George  V.  Strong  to  fill  the  office,  that  day 
created.  That  on  the  6th  day  of  March,  1891,  the  Legisla- 
ture passed  and  ratified  an  act  establishing  the  Court  of 
Railroad  Commissioners,  and  on  the  same  day  proceeded  to 
elect  the  officers  to  fill  the  same-  And  they  contend  that 
it  is  not  known   whether   these  acts   were  signed   by  the 
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Speaker  and  the  President  of  the  Senate  before  or  after  said 
elections. 

And  plaintiff  further  contends  that  in  March,  1887,  the 
Legislature  passed  an  act  proposing  an  amendment  to  the 
Constitution,  increasing  the  number  of  Associate  Justices 
of  the  Supreme  Court  from  two  to  four,  which  amendment 
was  to  be  submitted  to  the  people,  in  November  following, 
for  their  ratification  or  rejection  ;  and  provided  that  said 
vote  should  be  reported  to  the  State  Board  of  Canvassers 
on  the  second  Thursday  thereafter.  And  if  upon  a  canvass 
it  should  be  found  that  a  majority  of  the  people  voted  for 
said  amendment,  the  Governor  should  so  declare  by  pro- 
clamation. And  that  he  should  attach  his  certificate  to  the 
act  to  that  effect,  which  should  be  deposited  in  the  office  of 
the  Secretary  of  State.  That  it  was  also  provided  in  said 
act  that  at  the  same  election,  in  November,  there  should 
be  an  election  held  for  two  Justices  to  fill  the  offices  '*  to  be 
created  "  by  said  amendment,  if  it  should  be  adopted.  That 
an  election  was  so  held  for  two  Justices,  the  Constitutional 
amendment  was  adopted,  and  the  Justices  so  elected  quali- 
fied and  took  charge  of  their  offices. 

And  it  is  contended  that  these  justices  were  elected  when 
the  vote  was  cast  in  November,  like  the  plaintiff  was  on  the 
9th  of  March.  And  that  the  constitutional  amendment 
did  not  take  effect  until  the  vote  was  counted  and"  ascer- 
tained by  the  canvassing  board,  and  the  Governor's  pro- 
clamation issued  proclaiming  its  adoption.  And  that  there 
was  no  office  to  fill  at  the  election  in  November,  1888. 

While,  on  the  other  hand,  defendant  says  that  the  act  of 
the  Legislature  on  the  lUh,  electing  the  plaintiff,  and  the 
act  passed  on  the  8th,  but  not  ratified  until  the  12th,  were 
separate  and  distinct  acts  of  legislation,  and  cannot  be  con- 
sidered and  construed  together.  That  the  rule  of  j}ari 
Tnateria  does  not  apply.     That  when  plaintiff  was  elected 
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on  the  9th,  there  was  no  such  office;' and  its  passing  the 
Legislature  on  the  8th  amounted  to  nothing  until  it  was 
signed  by  the  President  of  the  Senate  and  the  Speaker  of 
the  House  on  the  12th  of  March. 

Defendant  further  says  that  this  Court  in  Scarhor&uyh  v. 
Hobinson^  81  N.  C,  409,  has  decided  this.  And  the  case 
of  Rhodes  V.  Hampton^  101  N.  C,  629,  decides  that  a  man 
cannot  be  elected  to  an  office  when  there  is  no  office  at  the 
time  of  the  election.  And  therefore  admitting  that  plain- 
tiff received  votes  enough  to  elect  him,  that  he  was  not 
elected  for  the  reason  that  the  office  was  not  created  for 
three  days  thereafter.  The  only  point  before  the  Court  in 
Scarh(yrough  v.  Robinson  was  as  to  whether  the  Court  could 
compel  Robinson,  then  Lieut-Governor  and  President  of 
the  Senate,  and  Moring,  Speaker  of  the  House  of  Repre- 
sentatives, to  sign  a  school  bill  passed  by  the  Legislature 
or  not,  after  the  Legislature  had  adjourned.  And  although 
this  was  the  only  question  before  the  Court  for  its  judg- 
ment, the  Court  proceeded  to  a  lengthy  discussion  of  legis- 
lative powers,  in  the  course  of  which  it  announced  the 
opinion  that  an  act  passed  by  the  Legislature  was  not  a  law 
until  it  was  signed  by  the  presiding  officers.  We  find  very 
respectable  authority  to  the  contrary.  And  without  pass- 
ing on  this  dictum  (because  it  is  not  necessary  we  should  do 
so  in  giving  our  judgment  in  this  case)  we  say  that  it 
announces  a  very  grave  proposition.  If  what  is  held  in 
that  opinion  be  true,  the  Presiding  officers  of  the  Legisla- 
ture are  clothed  with  a  veto  power  greater  than  that  vested 
in  the  President  of  the  United  States,  or  in  anv  Governor 
in  any  State  of  the  Union.  Because,  where  there  has  been 
a  veto  power  vested  in  the  Executive,  there  is  also  provision 
made  to  pass  the  Act  over  his  veto,  which  is  not  unfre- 
quently  done.  Here,  there  is  no  such  powder.  The  Courts 
will  not  compel  them  to  sign  the  Act,  and  there  is  no  means 
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provided  by  which  tfie  Legislature  can  pass  it  over  their 
refusal  to  sign.  But  as  we  have  said,  we  do  not  pass  upon 
this  question. 

In  the  case  of  Hhodes  v.  Hampton^  supra^  the  point  as 
to  whether  a  party  could  be  elected  to  an  office  which  did 
not  exist  ^t  the  time  of  the  election  was  presented,  and  the 
Court  held  that  he  could  not.  And  we  admit  that  it  was 
the  intention  of  the  Legislature  to  elect  the  plaintiff  to  the 
office  he  is  claiming  in  this  action.  We  admit  that  the 
point  made  by  defendant  is  a  technical  question .  We 
admit  that  the  journals  show  that  George  V.  Strong  was 
elected  on  the  day  the  bill  establishing  the  Court  was  rati- 
fied. We  admit  that  the  journals  show  that  the  Railroad 
Commissioners,  in  1891,  were  elected  the  day  the  bill  was 
ratified.  And  we  admit  the  two  additional  Justices  were 
elected  at  the  November  election  in  1888,  and  that  the 
amendment  creating  the  offices  to  which  they  were  elected 
did  not  go  into  effect  until  some  time  afterwards — when 
the  Governor  so  proclaimed.  But  these  all  took  place 
when  there  was  harmonious  action  between  the  Legislative 
and  Executive  departments  of  the  Government.  None  of 
them  have  been  tested  in  the  Courts.  So  thev  cannot  be 
considered  precedents  to  control  our  action.  But  in  the 
case  of  Judge  Strong  and  in  the  case  of  the  Railroad  Com- 
mission, as  it  was  all  done  on  the  same  day,  we  must  pre- 
sume that  it  was  rightly  done,  that  is,  that  the  Act  was 
ratified  before  the  election  took  place.  And  in  the  case  of 
the  Justices  of  the  Supreme  Court,  their  election  was  pro- 
vided for  in  the  same  Act  that  provided  for  the  amendment. 
And  this  mav  make  the  difference  between  their  case  and 
that  under  consideration.  We  have  said  we  put  out  of  our 
consideration  in  this  case  the  case  of  Scarbarough  v.  Jiofnn- 
so7i^  because,  this  Act  creating  a  ('riminal  Court  was 
signed  and  is  now  the  law.     So  the  question  presented  in 
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Scarborough  v.  Robinson  is  not  presented  here.  And  we 
put  onr  judgment  on  this  Act,  now  the  law,  which  provides 
that  ''it  shall  be  in  effect  from  and  after  its  ratification,'^ 
which  is  in  effect  saying  that  it  shall  not  be  in  effect  before 
that  time,  and  this  is  the  12th  day  of  March,  1895,  and 
upon  the  opinion  in  Rhodes  v.  Hampton^  supra^  which  holds 
that  a  party  cannot  be  elected  to  an  office  that  does  not 
exist  at  the  time  of  the  election.  It  is  better  that  the 
intention  of  the  Legislature  should  be  defeated,  for  a  time^ 
than  that  we  should  violate  the  law.  We  find  no  error  in 
the  judgment  appealed  from,  and  the  same  is  affirmed. 

Clabk,  J.  (concurring) :  It  is  settled  that  the  Legisla- 
ture had  the  power  to  fill  the  office  created  under  this  act. 
Ewart  V.  Jones^  at  this  term.  The  statute  which  is  duly 
and  regularly  enacted  provides  that  it  shall  be  ''  in  force 
from  and  after  its  ratification."  This  took  place  March 
12,  1895.  Neither  on  that  day  or  at  any  time  since  has  the 
Legislature  elected  any  one  to  fill  the  office.  The  statute 
provides  further  that  in  event  of  a  vacancy  the  Governor 
shall  appoint  till  the  next  session  of  the  General  Assem- 
bly, which  shall  then  elect  to  fill  the  unexpired  term. 
Lender  this  authority  the  Governor  has  appointed  the 
defendant,  who  is  now  discharging  tlie  duties  of  the  office. 

The  Legislature  held  a  ballot  and  selected  the  plaintifl- 
relator  to  fill  the  position  on  9th  of  March,  1S95.  But  at 
that  time  by  the  very  terms  of  the  act  it  was  not  in  force 
and  could  not  take  effect  till  ratified,  which  was  three  days 
thereafter.  There  was  then  no  office  which  could  he  filled 
on  March  9th.  The  attempted  election  to  an  office  which 
was  not  vet  in  existence,  was  without  warrant  of  law  and 
was  practically  a  merely  informal  expression  of  preference 
upon  the  part  of  members.  The  failure  to  elect  after  the 
act  took  effect,  and  the  attempted  election  at  a  time  prior 
thereto  were,  it  may  be  supposed,  an  inadvertence.     To  fill 
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an  office  there  must  be  one  already  created.  If  the  term  of 
the  office  is  to  begin  in  the  future  (as  in  this  case,  on  April 
1),  it  is  competent  for  the  Legislature,  or  other  appointing 
power,  to  fill  it,  provided  that  there  has  then  been  such  an 
office  created,  but  not  at  a  time  when  there  is  no  such  office 
in  existence. 

By  the  terms  of  the  statute,  the  act  not  taking  effect  till 
after  its  ratification,  it  is  not  necessary  for  us  to  consider 
the  nature  and  effect  of  a  ratification.  The  act  itself 
selects  that  date  as  the  beginning  of  the  life  of  this  statute. 
Prior  thereto  it  was  to  be  dead — of  no  effect — and  after 
that  date  it  was  to  live,  breathe  and  be  effective.  Bv  its 
terms  it  could  not  be  retrospective  and  validate  a  prior 
election.  And  as  a  wise  judge  has  said  "  we  cannot  be 
wiser  than  the  law.''  We  cannot  hold  that  this  office  was 
in  existence  prior  to  the  time  when  the  act  creating  it  took 
effect.  The  attempt  to  fill  an  office  before  it  is  in  existence, 
however  inadvertent  the  attempt,  is  simply  a  nullity. 
Rhodes  V.  Hmnpton^  101  N.  C,  629.  The  Courts  have  no 
prerogative  to  step  in  and  cure  inadvertences  and  non-action 
on  the  part  of  the  Legislature.  This  would  be  unwarrant- 
able assumption  and  interference  by  this  co-ordinate  depart- 
ment and  would  lead  to  far  greater  evils  in  cases  of  sup- 
posed or  alleged  inadvertences  and  omissions  hereafter  than 
the  postponement  for  a  few  months  of  legislative  action  in 
filling  this  position. 

It  has  been  held  in  Scarborough  v.  Hohmson,  81  N.  C, 
409,  Smith,  C.  J.,  that  a  bill  has  no  validity  till  duly  rati- 
fied, which  is  "an  essential  pre-requisite  to  the  existence  of 
the  statute,  which  is  incomplete  and  inoperative  without 
it,"  and  in  ^Siate  v.  Patterson,  98  N.  C,  6H0,  that  a  bill  "per- 
fected and  passed  is  not  a  statute  till  ratified.'''  But  even 
conceding,  if  we  could,  that  the  bill  became  a  law  on  its 
third  reading  in  the  House  on  March  8th  (it  having  passed 
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the  Senate  previonsly),  or  that  the  ratification  when  made 
could  refer  back  and  make  the  act  valid  at  the  date  of  such 
last  reading  (a  doctrine  which  has  no  authority  to  support 
itj,  this  would  not  help  the  relator,  for  if  the  act  dated  back 
to  the  8th  of  March  it  still  provides  that  it  was  to  have  no 
effect  till  the  ratification,  which  was  March  12.  In  Com- 
monwealth V.  Fowler^  10  Mass.,  290,  304,  Parsons,  C.  J., 
an  act  creating  a  new  county  provided  that  it  should  take 
effect  on  a  future  day  named.  Before  that  day  the  proper 
appointing  power  appointed  an  oflieer  to  fill  one  of  the 
positions  (judge  of  probate)  created  by  the  act.  The 
appointment  was  adjudged  void,  although  a  custom  of  mak- 
ing appointments  in  such  cases  was  shown.  In  that  case 
were  cited  Bacon's  Abr.  Statute  C. ;  Lord  Raymond,  371 ; 
and  Rex  v.  Gale^  Plowd.,  7i^,  which  sustain  the  proposition 
that  an  act  which  is  to  take  effect  at  a  future  day  has  no 
force  till  that  time.  To  like  purport  are  our  own  decisions, 
for  it  was  held  in  State  v.  Bond^  49  N.  C,  9,  that  where 
a  statute  creating  a  criminal  offence  was  to  take  effect  at  a 
future  day,  the  specified  act,  if  committed  after  the  passage 
of  the  act  but  before  the  day  it  was  to  take  effect,  was  not 
indictable  under  the  act.  And  as  to  civil  matters  it  was 
held,  Dick,  J.,  in  Merwin  v.  Ballard^  ^^  N.  C,  398,  that, 
if  "  the  act  in  express  terms  is  declared  to  be  in  force 
from  and  after  its  ratification,  it  had  no  operation  pre- 
vious to  that  dav.  Statutes  must  be  construed  as  in- 
tended  to  regulate  the  future  conduct  and  rights  of  per- 
sons and  not  to  apply  to  past  transactions.  A  con- 
trary intention  must  be  expressed  by  the  statute.''  If  the 
present  statute,  in  addition  to  creating  the  office  of  Judge 
of  a  Criminal  Court,  had  made  certain  acts  indictable,  it  is 
clear  that  such  acts,  if  committed  on  March  9,  before  the 
ratification  on  March  12,  would  not  be  punishable.  Till 
the  day  named  for  the  act  to  go  into  effect,  no  rights  nor 
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liabiliates  can  accrue  uader  it.  23  Am.  &  Eng.  Ericy., 
218.  In  Rhodes  v.  Hampton^  aupra^  it  was  held,  Smith, 
C.  J.,  that  the  election  of  a  person  to  an  office  which  did 
not  then  exist  "was  a  nnllitv  lor  the  obvious  and  sufficient 
reason  that  there  was  then  no  such  office  to  be  filled." 

To  somewhat  similar  purport  are  Kimherlin  v.  State^  130 
Ind.,  120;  30  Am.  St.  Rep.,  208,  which  holds  that  the 
election  of  a  person  to  an  office  held  at  a  time  which  was 
not  authorized  by  law  is  void,  and  Brewer  v.  Davi/*^  9 
Humph.,  208 ;  49  Am.  Dec,  706,  which  holds  that  an  elec- 
tion on  a  different  day  from  that  provided  by  an  act  erect- 
ing a  new  county  is  void|  and  Sawyer  v.  Ha/ydoii^  1  Nevada, 
75,  which  holds  that  an  election  not  authorized  by  law  is  a 
nullity. 

The  above  are  the  few  precedents  bearing  on  the  point, 
as  the  instances  have  been  rare,  and  they  are  all  against 
the  plaintiff.  To  say  that  the  Legislature  had  power  to 
elect,  and  did  elect,  is  but  begging  the  question.  If  the 
election  was  made  without  authority  of  law  (the  point  in 
issue)  it  was  no  election  at  all. 

AviRY,  J.  (concurring) :  I  concur  in  the  conclusion 
reached  by  the  Court,  but  not  entirely  in  the  reasons  upon 
which  it  is  made  to  rest.  While  much  of  the  discussion  in 
Scarhoroxigh  v.  liobinHon^  Si  X.  (■.,  409,  was  entirely 
obiter^  the  Court  construed  a  clause  of  the  Constitution 
(Art.  II,  Sec.  23)  as  making  ratification  an  essjential  pre- 
requisite to  the  validity  of  an  act  of  the  Legislature,  and 
the  decision  of  the  question  involved  depended  upon  that 
construction.  The  purpose  of  the  plaintift'  in  bringing  that 
action  was  cither  to  have  a  declaration  from  the  Court  that 
the  bill  should,  in  view  of  the  facts  shoM'n,  be  deemed  to 
have  the  force  and  effect  of  an  act  passed  and  ratified  in 
the  ordinary  way  or  that  the  presiding  officer  should  be 
required  to  sign. 
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It  seems  to  me  that  the  Court  did  not  transcend  the 
proper  limit  of  logical  argument  in  discussini^  and  passing 
upon  the  questions  whether  it  was  competent  for  the 
defendant  to  still  impart  vitality  to  an  inchoate  act  or 
whether,  if  the  compulsory  power  of  the  Court  could  not 
be  invoked  for  such  a  purpose,  it  could  nevertheless  declare 
that  under  the  peculiar  circumstances,  the  unsigned  bill 
should  be  deemed  a  complete  legislative  enactment. 


JOHN  W.  HINSDALE  v.  JOSEPH  B.  UNDERWOOD. 

Practice  —  Sujpplementary    Proceedings  —  Exceptions    to 

Findings — Appeal — Appearance, 

1.  .The  findings  of  fact  by  a  trial  Court  in  supplemental  proceed- 

ings are  final  and  cannot  be  reviewed  on  appeal,  unless  upon 
an  exception  that  there  was  no  evidence  to  support  them  or 
one  or  more  of  them. 

2.  A  general  appearance  by  the  defendant  before  the  Clerk  in  sup- 

plementary proceedings  waives  all  defects  in  the  service  of 
the  notice  to  appear. 

Pboceedings  supplemental  to  execution,  heard,  on  appeal 
from  the  Clerk  of  the  Superior  Court,  before  Bryan^  J,y 
who  affirmed  the  ruling  of  the  Clerk  and  defendant 
appealed. 

Messrs,  S.  H,  MacRae  and  MacRae  c6  Day^  for  plaintiff. 
Messrs.  N.  A,  Sinclair  and  If,    W,  Ray^  for  defendant 
(appellant). 

Montgomery,  J.:  The  alleged  insufficiency  of  the  affida- 
vit, as  argued  here  by  defendant's  counsel,  is  that  its  mate- 
rial facts  were  not  based  on  the  knowledge  of  the  plaintiflP, 
38 
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or  on  information  and  belief — the  plaintiff  using  the  words 
"so  far  as  affiant  is  informed  and  believes"  instead  of  an 
unqualified  statement  of  necessary  matters  on  information 
and  belief.  His  Honor  found  as  a  fact  that  the  words  "so 
far"  were  not  in  the  original  affidavit,  and  by  inadvertence 
were  inserted  in  the  copy.  The  defendant  excepted  to  this 
finding  but  did  not  put  the  exception  on  the  ground  that 
there  was  no  evidence  to  support  it.  Neither  did  he  ask 
Hiai  Honor  to  find  the  facts,  if  any  were  before  him,  in 
order  to  have  the  law,  which  was  applied  to  them,  reviewed 
in  this  Court.  It  appears  from  the  record  in  the  case  that 
the  words  "so  far"  were  in  the  original  affidavit,  but  had 
at  some  time  been  erased,  and  that  they  were  also  in  the 
copy  served  on  the  defendant.  The  testimony  on  which 
they  were  erased  in  the  original  was  not  set  out  by  the 
Judge.  The  exception  must  be  overruled.  "This  is  an 
action  at  law  and  hence  we  have  no  authority  to  review  the 
findings  of  fact  by  the  Court  below.  Such  findings  are 
final  and  must  be  accepted  here  as  warranted  by  competent 
evidence  unless  it  should  be  objected  in  a  proper  way  that 
there  was  no  evidence  to  support  the  findings,  or  one  or 
more  of  them.  We  can  only  review  questions  and  matters 
of  law  in  such  cases  arising  upon  the  facts  as  found. 
Travers  v.  Deaion,  107  N.  C,  500. 

As  to  the  exception  to  the  insufficiency  of  the  service  of 
the  notice,  it  is  only  necessary  to  say  that  the  appearance 
before  the  Clerk  by  the  defendant  was  a  general  one,  and 
all  defects  in  the  service  of  the  notice  was  waived  thereby. 
Besides,  the  appeal  from  this  ruling  of  the  Clerk  was  pre- 
mature ;  the  order  at  most  was  interlocutory.  If  the  notice 
had  not  been  properly  served,  the  Court  would  simply 
have  directed  a  reasonable  delay  of  proceedings  or  that  a 
new  notice  issue  forthwith  to  be  served  within  a  day  speci- 
fied.     Turner  v.  Holden,  109  N.  C,  182. 
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There  is  no  error  and  the  case  is  remanded  to  the  Clerk 
of  the  Superior  Court  of  Cumberland  County  to  be  pro- 
ceeded with  according  to  law. 

No  Error. 


PEARCE  BROTHERS  &  CO.  et  al  v.  J.  W.  ELWELL  et  al. 

Practice — Findings  of  Fact — Review  on  Ajypeal— Receiver^ 

Apj>oint7nent  of. 

1.  In  cases  'where  this  Court  has  the  right  to  review  the  findings  of 

fact  by  the  Court  below,  it  may  find  the  facts  if  they  have 
not  been  found  below. 

2.  Where,  in  an  application  for  a  Receiver,  the  complaint  and  affi- 

davits alleged  that  defendant  debtor  and  other  defendants 
named,  all  of  whom  were  insolvent,  had  combined  to  defraud 
the  plaintiffs  out  of  their  claims  against  the  debtor,  and  none 
of  the  defendants,  except  the  debtor,  denied  the  allegations 
and  the  Court  appointed  a  Receiver  for  the  debtor,  but 
refused  as  to  the  other  defendants ;  Held^  that  such  refusal 
was  error. 

Application  by  Pearce  Bros.  &  Co.,  Robeson  &  Co.,  and 
others  against  J.  W.  Elwell  and  others  for  the  appointment 
of  a- Receiver,  heard  before  Bryan^  «/.,  at  May  Term,  1894, 
of  Robeson  Superior  Court.  His  Honor  granted  the  applica- 
tion as  to  Elwell  but  refused  it  as  to  the  other  defendants, 
and  plaintiffs  appealed. 

The   facts    appear  in  the    opinion    of  Associate   Justice 

FUBCHES. 

Messrs,  Battle  c&  Mordecai  and  McNeill  tfe  McLean^  for 
plaintiffs  ( appellants ). 
No  counsel,  contra. 
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FuBCHES,  J.:  This  is  an  application  for  a  receiver,  heard 
by  £rown,  </.,  from  whose  order  plaintiffs  appealed  to  this 
Court.  The  motion  was  heard  upon  plaintiffs  complaints, 
used  as  affidavits,  the  aflSdavit  of  W.  H.  Miller  and  the 
answer  of  J.  W.  Elwell,  used  as  an  affidavit. 

The  Judge  does  not  find  the  facts  but  simply  renders  his 
judgment,  appointing  a  receiver  as  to  Elwell  and  refusing 
to  appoint  a  receiver  for  the  other  defendants.  If  his  Honor 
had  found  the  facts,  this  Court  would  have  the  right  to  review 
his  finding.  Coates  v.  Wilkes^  92  N.  C,  376.  And  it  certainly 
has  the  right  to  find  the  facts  where  they  were  not  found 
by  the  Coiirt  below  if  it  has  the  right  to  review  his  find- 
ings. We  are  not  inadvertent  to  the  fact  that  eases  may 
■ 

be  found  where  it  is  held  that  this  Court  cannot  review  the 
findings  of  tact  in  the  Court  below.  But  they  are  distin- 
guishable from  this  case. 

Then  the  fact  that  Elwell  &  Woolard,  doing  business 
under  the  firm  name  of  "Elwell  &  Co.,"  are  indebted  to  the 
plaintiff,  is  alleged  and  not  denied.  The  complaints  both 
alleged,  as  well  as  the  affidavit  of  M.  H.  Miller,  that  all  the 
defendants  are  insolvent,  that  M.  S.  Lassiter  is  the  wife  of 
M.  B.  Lassiter  and  that  Sam  Lassiter  is  the  infant  son  of  M. 
B.  Lassiter,  and  that  the  sale,  or  pretended  sale  of  Elwell 
to  M.  B.  Lassiter,  and  the  pretended  sale  of  M.  B.  Lassiter 
to  his  wife  and  infant  son  were  all  a  part  of  a  fraud  con- 
cocted from  the  beginning  to  cheat  and  defraud  the  plaint- 
iff out  of  their  just  debts.  That  defendants  have  made  dif- 
ferent and  contradictory  statements  as  to  the  terms  of  said 
sales ;  and  that  defendant  Elwell  is  now  sporting  on  the 
ill-gotten  gains  of  this  fraudulent  transaction. 

The  defendant  Elwell  is  the  only  defendant  that  pre- 
tends to  deny  any  of  these  damaging  charges ;  and  he  only 
denies  that  his  sale  to  S.  B.  Lassiter  was  fraudulent,  and  if 
said  Lassiter  was  insolvent   it  was  unknown  to  him.     This 
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denial  raises  an  issue.  But  the  surrounding  circumstances 
throw  such  a  shadow  upon  this  transaction  that  the  Court 
below  properly  held  that  plaintiffs  were  entitled  to  have  a 
receiver,  as  to  the  defendant  Elwell.  And  if  plaintiffs 
were  entitled  to  a  receiver  as  to  Elwell,  who  answered  and 
made  the  denials  stated  above,  we  cannot  see  why  they 
were  not  entitled  to  have  a  receiver  as  to  the  defendants 
who  made  no  denial  of  the  frauds,  insolvency,  coverture 
and  infancy,  as  alleged.  Ellett  v.  Newman^  92  N.  C,  519  ; 
Hheinstein  v.  Bixby  92  N.  C,  307 ;  Machine  Co.  v.  Lum- 
her  Co.,  109  N.  C,  576 ;  Bank  v.  Bridgers,  114  N.  C,  381. 

In  applications  for  ancillary  relief,  it  is  not  necessary 
that  proof  should  be  as  full  and  as  complete  as  if  the  trial 
was  before  the  jury  upon  the  main  issues.  Faison  v.  Hardy, 
114  N.  C,  58 ;  Bank  v.  Bridgers,  supra.  And  we  are 
clearly  of  the  opinion  that  there  is  sufficient  undisputed 
evidence  in  the  case  to  entitle  the  plaintiffs  to  a  receiver  as 
to  the  other  defendants,  as  well  as  against  the  defendant 
Elwell.  It  may  be  that  a  receiver,  at  this  late  day,  will 
be  of  but  little  benefit  to  plaintiffs.  But  this  is  not  a  mat- 
ter for  us. 

There  is  error,  and  the  plaintiffs  are  entitled  to  have  a 
receiver  as  to  the  other  defendants,  as  well  as  to  Elwell. 

Error. 
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A.  L.  WEBB  &  SONS  et  al  v.  R.  W.  HICKS  et  al. 

Action   in    Assumpsit — Pleading — Cause   of  Action — 

Defective  Statement, 

1.  While  tbe^Courts  will  lend  their  aid  in  putting  a  proper  con- 

struction upon  the  facts  stated  where  the  complaint  sets  oat 
a  cause  of  action,  though  defectively  stated,  yet  they  will 
not  entertain  a  complaint  which  states  no  cause  of  action. 

2.  A  complaint  which  merely  states  a  conclusion  of  law — that  the 

defendant  is  indebted  to  the  plaintiff,  and  that  the  debt  has 
not  been  paid,  is  demurrable  both  at  common  law  and  under 
The  Code, 

Civil  action,  tried  before  Brovm^  •/.,  at  November  Term, 
1894  (a  jury  trial  being  waived).  The  complaint  was  as 
follows : 

The  plaintiiFsj  complaining,  say  : 

"1.  That  Chas.  A.  Webb  and  Oscar  E.  Webb,  above 
named  plaintiffs,  at  the  times  hereinafter  named,  were  part- 
ners doing  business  at  Baltimore,  Maryland,  as  A.  L.  Webb 
&  Son. 

"2.  That  the  plaintiff,  M.  McD.  Williams,  at  said  times, 
during  the  year  1891,  was  at  the  instance  of,  and  as  agent 
for,  the  defendants,  J.  Y.  Gossler  and  R.  W.  Hicks,  and  by 
their  consent,  doing  business  at  Spout  Springs,  N.  C,  and 
as  such  became  indebted  to  the  said  A.  L.  Webb  &  Son  in 
the  sum  of  eight  hundred  and  ninety-five  dollars  and  thirty- 
six  cents  ($895.36)  with  interest  from  April  19th,  1892, 
which  is  the  amount  of  said  indebtedness. 

"3.  That  on  or  about  January  2d,  1892,  the  said  J.  Y. 
Gossler  and  R.  W.  Hicks  agreed  with  said  M.  McD.  Wil- 
liams to  submit  to  arbitration,  in  order  to  ascertain  the 
amounts  due,  and  to  settle  all  matters  of  difference  betjveen 
the  said  M.  McD.  Williams,  J.  Y.  Gossler,  R.  W.  Hicks  and 
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the  creditors  of  W.  J.  McDiarmid  &  Bro.  and  the  said  Wil- 
liams. 

"4.  That  on  said  January  2d,  1892,  as  plaintiffs  are 
informed  and  believe,  the  said  J.  Y.  Gossler  and  R.  W. 
Hicks  contemplated  and  were  intending  to  form  a  corpora- 
tion for  the  purpose  of  working  the  properties  which  had 
been  in  the  possession  and  use  of  M.  McD.  Williams  whilst 
so  doing  business  for  them  and  as  their  agent  as  above 
alleged ;  and,  as  part  of  the  agreement  to  arbitrate,  it  was 
stipulated  that  the  corporation  to  be  formed  should  imme- 
diately, upon  the  coming  in  of  the  award,  become  bound 
therefor  together  with  said  Gossler  &  Hicks. 

"5.  That  in  accordance  with  the  intention  of  said  Gossler 
&  Hicks,  as  above  set  forth,  they  procured  to  be  formed  a 
corporation  under  the  name  of  "  The  Consolidated  Lumber 
Company,"  the  above  named  defendant. 

"6.  That  in  accordance  with  said  agreement  to  arbitrate, 
Jas.  C.  McRae  and^N.  A.  Sinclair  were  duly  named  as  arbi- 
trators and  C*  W.  Broadfoot  as  umpire. 

"7.  That  said  M.  McD.  Williams,  on  or  about  the  6th 
day  of  January,  1892,  failed  in  business  and  made  an  assign- 
ment of  his  property  to  G.  W.  Buhtnan,  above  named  plain- 
tiff, for  the  benefit  of  his  creditors,  and  his  estate  is  insol- 
vent. 

"8.  That  afterv^ards,  said  arbitrators  and  umpire,  after 
hearing  and  due  consideration  of  the  matters  of  difference 
submitted  to  them,  adjudged  that  the  indebtedness  to  the 
plaintiff,  A.  L.  Webb  &  Son,  was  eight.hundred  and  ninety 
and  46-100  dollars,  which  award  was  duly  made  on  July 
Ist,  1892." 

"Wherefore  the  plaintiff  demands  judgment 

"1.  Against  the  defendants,  John  Y.  Gossler  and  R.  W. 
Hicks  for  eight  hundred  and  ninety-five  and  36-100  dollars 
with  interest  on  same  from  April  19th,  1892,  and  against 
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the  defendant,  The  Consolidated  Lumber  Company,  for 
eight  hundred  and  ninety  and  46-100  dollars  and  interest 
on  same  from  July  1st,  1892. 

"2.  Against  all  the  defendants  for  the  costs  and  dis- 
bursements expended  in  this  action,  and  for  all  other  and 
furtlier  relief  to  which  plaintiffs  may  be  justly  entitled." 

The  plaintiff  Webb  was  allowed  to  amend  his  complaint 
so  as  to  declare  upon  two  causes  of  action,  one  upon  the 
alleged  debt  and  based  upon  the  agreement  in  writing 
made  in  January,  1891.  This  agreement  is  not  dated,  but 
it  is  admitted  to  have  been  concluded  and  entered  into  in 
said  month  and  year.  It  is  marked  Exhibit  "A."  Also  to 
set  out  another  cause  of  action  based  upon  the  alleged  debt 
due  Webb  and  the  arbitration  and  award  hereinafter  set 
out. 

The  Coxirt  found  the  following  facts: 

Chas.  A.  and  Oscar  E.  W^ebb  compose  firm  of  A.  L. 
AVebb  &  Son,  of  Baltimore,  Md. 

The  above  recited  Exhibit  "A"  is,  in  evidence,  admitted 
to  be  signed  by  Gossler  &  Co.  and  Hicks.  Agreement  to 
arbitrate  (not  signed  by  A.  L.  Webb  &  Son),  dated  Janu- 
ary 2nd,  1892,  and  also  the  award  dated  July  1st,  1892. 
They  are  attached  together  and  marked  Exhibit  "B." 

For  the  purposes  of  this  action  it  is  admitted  that  after 
the  aforesaid  agreement  between  creditors,  entered  into  in 
January,  1891,  and  marked  Exhibit  "A,"  said  M.  McD.  Wil- 
liams, as  assignee  of  W.  J.  McDiarmid,  contracted  with  A. 
L.  Webb  &  Son  the  debt  sued  on  amounting  to  $890.46, 
bearing  interest  from  April  16,  1892,  at  six  per  cent., 
which  said  debt  was  evidenced  in  large  part  by  drafts  drawn 
for  money  by  said  AVilliams,  as  assignee  of  W.  J.  McDiar- 
mid, and  small  part  for  spirit  barrels,  <fe:c.  That  before 
said  credit  was  extended  to  said  Williams  and  his  drafts 
paid,  the  agent  of  said    A.   L.  Webb  &  Son   knew  of  and 
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read  the  said  agreement,  marked  Exhibit  "A."  That  said 
debt  has  never  been  paid. 

The  assignment  from  W.  KF.  McDiarmid  to  M.  McD. 
Williams,  dated  December  12th,  1890,  is  in  evidence.  The 
order  of  payment  of  debts  as  set  out  in  this  assignment  dif- 
fers somewhat  from  the  agreement  (  Exhibit  A  )  of  January, 

1891,  as  a  comparison  will  disclose. 

It  is  admitted  that  there  were  prior  mortgage  and  deeds 
in  trust  covering  the  same  property  embraced  in  said  agree- 
ment of  December  12,  1890,  held  by  Jno.  D.  Williams,  Jos. 
G.  Brown,  trustee,  and  the  M.  McD.  Williams  mortgage 
and  the  mortgage  to  Gossler  &  Co.,  securing  debts  unpaid. 
That  said  mortgage  and  deed  in  trust  were  foreclosed  by 
the  mortgagees  and  trustees  named  in  them  on  January  5, 

1892,  under  powers  of  sale,  and  the  property  was  purchased 
by  J.  Y.  Gossler  and  R.  W.  Hicks,  and.  deed  executed  to 
them  by  the  mortgagees  and  trustees. 

There  is  nothing  to  show  that  Gossler  &  Co.  or  Hicks 
had  actual  knowledge  of  the  alleged  debt  sued  on  in  this 
action  at  time  it  was  contracted  or  thereafter  until  shortly 
before  beginning  of  this  action,  and  it  is  admitted  that 
w^hen  the  said  defendants  purchased  said  property  at  sale 
January  5,  1892,  they  had  no  actual  notice  of  said  debt. 
There  is  no  evidence  that  Gossler  &  Hicks  had  any  notice 
that  the  assignee,  Williams,  was  contracting  any  debts  indi- 
vidually or  as  assignee. 

After  the  sale  of  January  5th,  1892,  the  corporation  now 
known  as  The  Consolidated  Lumber  Company  was  formed, 
in  which  Gossler,  Hicks  and  others,  who  are  not  parties  to 
this  action  are  stockholder^.  Gossler  and  Hicks  were  pro- 
moters  of  the  enterprise  and  assisted  in  forming  the  corpo- 
ration, and  after  it  was  duly  formed  conveyed  the  property 
to  it  in  consideration  of  part  money  and  part  stock.  There 
are  now  other  stockholders  besides  Gossler  A:  Hicks.    After- 
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wards  M.  McD.  Williams  made  a  general  assignment  for 
benefit  of  his  creditors,  and  N.  A.  Sinclair,  the  substituted 
assignee,  is  a  party  plaintiff  to  this  action. 

From  the  above  facts  and  evidence  and  admissions  in  the 
pleadings  the  Court  considers  and  adjudges : 

"1.  That  A.  L.  Webb  &  Son  were  not  parties  to  the 
agreement  to  arbitrate  and  the  award  thereon  (exhibit  B) 
and  not  bound  by  it,  and  cannot  maintain  an  action  upon 
it 

"2.  That  the  agreement  of  January,  1891  (ex.  A)  does 
not  render  the  defendants,  Gossler  &  Hicks,  liable  to  A.  L. 
Webb  &  Son  for  the  debt  sued  on. 

"3.  That  the  defendant.  The  Consolidated  Lumber  Com- 
pany, is  not  liable  to  plaintiffs. 

"1.  That  the  action  be  dismissed  and  the  defendants  go 
without  day  and  recover  costs  to  be  taxed  by  the  Clerk." 

From  this  judgment  the  plaintiffs  appealed. 

The  agreement  of  1891,  referred  to  in  paragraph  2  of  the 
complaint  and  designated  by  His  Honor  below  as  "Exhibit 
A,"  was  in  effect  an  agreement  between  the  creditors  of  W. 
J.  McDiarmid  &  Bro.  that  M.  McD.  Williams,  as  assignee, 
should  continue  the  business  of  McDiarmid  &  Bro.  for  one 
year  from  January,  1891,  at  the  end  of  which  time  he 
should  "render  an  account  of  the  said  business  to  the  said 
creditors,  when  it  may  be  determined  by  a  majority  in 
value  of  the  creditors  then  unsatisfied  whether,  and  for  how 
long,  it  shall  be  further  continued,  or  whether  the  said 
business  shall  then  be  wound  up  by  a  sale  of  the  said  prop- 
erty." It  was  further  provided  that  the  assignee  should 
receive,  as  his  entire  compensation,  5  per  cent,  on  all 
receipts  from  sales,  in  lieu  of  the  5  per  cent,  on  receipts  and 
disbursements  provided  for  in  the  assignment.  The  agree- 
ment referred  to  in  paragraph  3  of  the  complaint  desig- 
nated as  "Exhibit  B"  was  not  signed  by  plaintiffs,  nor  were 
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{hey  in  any  way  made  parties  thereto ;  and  the  award 
mentioned  in  paragraph  8  found  that  the  "estate  held  by 
!M.  McD.  Williams,  assignee,"  was  indebted  to  plaintiffs  in 
the  sum  of  $890.46,  but  did  not  adjudge  this  to  be  an 
indebtedness  of  defendants. 

Messrs.  N.  A.  Sinclair  and  Shepherd  <k  Bushee^  for 
plaintiffs  (appellants). 

Messrs.  MacRae  &  Day  and  U,  McD.  Mohinson^  for 
defendants. 

FuRCHES,  J.:  The  first  thing  called  to  our  attention  in 
considering  this  case  is  the  allegations  of  plaintiff's  com- 
plaint, and  it  was  admitted  by  the  learned  counsel  who 
argued  the  case  in  this  Court  not  to  be  a  very  clear  state- 
ment of  plaintiff's  cause  of  action.  But  they  contended 
that  it  was  a  defective  statement  of  a  cause  of  action  and 
not  a  statement  of  a  defective  cause  of  action  ;  that  a  cause 
of  action  is  stated  with  sufficient  clearness  and  certainty 
not  to  mislead  defendants,  but  to  give  them  notice  of  plain- 
tiff's claim,  when  and  how  it  was  created  and  how  they 
became  liable,  and  that,  this  being  so,  the  Court  ought  to 
sustain  the  complaint,  and  cite  Stokes  v.  Taylor^  104  N.  C, 
394  ;  F^dj>s  v.  Mock^  108  N.  C,  601.  These  cases  went  to 
the  very  verge,  but  we  think  they  were  allowable  under  the 
liberal  spirit  of  The  Code^  and  we  do  not  propose  to  disturb 
them. 

But  we  do  not  think  they  sustain  the  complaint  in  this 
case.  They  properly  named  all  the  parties  and  they  stated 
fully  the  facts  constituting  a  cause  of  action.  Though 
they  declared  on  a  special  contract  they  stated  facts  that 
entitled  them  to  recover  on  the  general  or  implied  contract, 
for  services  performed.  The  form  of  actions  having  been 
abolished  by  The  Code^  the  Court  did  not  stop  to  consider 
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whether,  under  the  old  practice  they  should  have  been 
actions  of  debt  or  actions  of  assumpsit,  but  took  up  the 
facts  and  found  that  a  cause  of  action  was  stated  entitling 
the  plaintiff  to  recover  and  sustained  the  ruling  of  the 
Court  below  in  so  holding.  These  were  cases  where  a  cause 
of  action  was  stated  and  is  called  a  defective  statement  of 
a  cause  of  action,  in  which  the  Courts  will  lend  their  aid 
in  putting  a  proper  construction  on  the  facts  stated. 

But  in  our  opinion  the  complaint  in  this  case  fails  to  state 
a  cause  of  action,  and  in  this  lies  the  distinction  between 
this  case  and  the  cases  of  Stokes  v.  Taylor  and  Fulps  v. 
Mock,  supra.  This  case  does  not  state  facts  constituting  a 
cause  of  action. 

Chief  Justice  Shepherd,  in  the  case  of  Lassiter  v.  Roper ^ 
114  N.  C,  17,  in  a  well  considered  opinion,  says,  quoting 
from  the  opinion  of  Chief  Justice  Kent,  1  Johnson,  453,  **  I 
entertain  a  decided  opinion  that  the  established  principles 
of  pleading,  which  compose  what  is  called  its  science,  are 
rational,  concise,  luminous  and  admirably  adapted  to  the 
investigation  of  truth  and  ought  consequently  to  be  very 
carefully  touched  by  the  hand  of  innovation."  "  It  was  but 
in  keeping  with  tiie  spirit  of  these  views  that  our  present 
system  of  civil  procedure  was  framed  and  enacted,  and  we 
find  this  Court,  very  shortly  after  its  adoption,  repudiating 
the  idea  that  loose  and  uncertain  pleadings  would  be  toler- 
ated." In  Crump  v.  Mims,  64  K.  C,  767,  the  Court 
said  :  "  We  take  occasion  here  to  suggest  to  pleaders  that 
the  rules  of  common  law  as  to  the  pleading,  which  are  only 
the  rules  of  logic,  have  not  been  abolished  by  The  Code^^ 
quoting  to  sustain  this  position  Parsley  v.  Nicholsson,  65  N. 
C,  210 ;  Gaits  v.  Gray,  ^%  X.  C,  442  ;  Vass  v.  B.  d*  Z. 
Association,  91  N.  C,  55.  "It  was  a  false  notion  entertained 
by  ^^()me  of  the  legal  profession  that  the  Code  of  Civil  Pro- 
cedure is  without  order  or  certainty  and  that  any  pleading, 
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however  loose  and  irregular,  may  be  upheld.  On  the  con- 
trary, while  it  is  not  perfect,  it  has  both  logical  order,  pre- 
cision and  certainty,  when  it  is  properly  observed.  Bad 
practice  too  often  tolerated  and  encouraged  by  the  Courts 
brings  about  confusion  and  unjust  complaints  against  it. 
It  is  still  essential  to  state  the  facts.  The  Cod^^  sections 
233—243,  which  provides  that  there  must  be  a  plain,  con- 
cise statement  of  the  facts,  constituting  a  cause  of  action." 
Hountree  v.  Brinson^  98  N.  C,  107.  "A  complaint  which 
merely  states  a  conclusion  of  law  (that  is  that  the  defend- 
ant is  indebted  to  the  plaintiff  and  that  the  debt  has  not 
been  paid)  is  demurrable  both  at  common  law  and  under 
The  Code?' 

We  have  quoted  thus  extensively  from  the  case  oiLassi- 
ter  V.  Roper^  114  N.  C,  17,  for  the  reason  that  it  is  the 
latest  exposition  we  have  from  this  Court  on  the  question 
of  defective  pleadings  and  because  it  appears  to  have  been 
fully  considered  by  the  Court  and  ably  and  exhaustively 
treated  in  the  opinion.  And  because  we  think  it  controls, 
and  indeed  disposes  of  the  case  under  consideration. 

It  is  not  for  us  to  say  what  rights  the  plaintiffs  might 
have  under  a  proper  conception  of  their  case  and  under 
proper  pleadings,  treating  the  creditors  of  McDiarmid 
Bros.,  who  signed  Exhibit  "  A  "  as  a  partnership.  It  is 
only  for  us  to  say  there  is  no  error  in  the  judgment  of  the 
Court  below. 

No  Error. 
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N.  A.  SINCLAIR,  Assignee  of  M.  McD.  WILLIAMS,  v.  R.  W. 

HICKS  et  al. 

A mhiyuous  Contract — Ellipsis —  Consimctioji, 

While  courts  may  decide  between  one  of  two  possible  construc- 
tions of  ambiguous  terms  and  may  sometimes  resort  to  perti- 
nent extrinsic  evidence  to  arrive  at  a  proper  interpretation, 
they  cannot,  nevertheless,  supply  a  supposed  ellipsis  in  order 
to  give  legal  effect  to  language  which,  without  addition  or 
alteration,  would  be  meaningless. 

Civil  action,  tried  at  November  Term,  1894,  of  Cum- 
berland Superior  Court,  before  Brown^  J,  A  jury  trial 
was  waived  and  the  Court  found  the  facts.  The  contro- 
versy involves  the  interpretation  to  be  given  to  the  last 
sentence  of  a  contract,  marked  "Exhibit  A,"  construed  with 
another  contemporaneous  contract.  If  the  effect  of  said 
sentence  was  to  discharge  R.  W.  Hicks  from  liability  to 
the  plaintiff,  who  is  the  assignee  of  the  payee  therein  men- 
tioned, as  the  endorser  on  a  note  for  $625,  then  the  plaintiff 
is  not  entitled  to  recover,  otherwise  he  is  entitled  to 
recover.  The  two  contracts  entered  into  contemporane- 
ously are  as  follows : 

EXHIBIT  "A." 

NORTH  CAROLINA,       ) 
Cumberland  County.  ) 

Whereas,  M.  McD.  Williams  owes  R.  W.  Hicks  the  sum 
of  $2,765.69,  for  payment  of  which  said  Hicks  holds  as  col- 
lateral security  *a  mortgage  from  W.  J.  McDiarmid  and  A. 
K.  McDiarmid  and  their  wives  to  M.  McD.  Williams,  the 
same  having  been  transferred  for  that  purpose  by  said  Wil- 
liams to  said  Hicks,  which  mortgage  covers  the  lands  in 
Cumberland  and  Harnett  counties.  North  Carolina,  known 
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as  the  McDiarmid  lands  (  about  13,000  acres, )  and  the  Cam- 
eron tract  of  146  acres,  and  is  a  second  mortgage  on  said 
lands,  made  in  December,  1890,  and  duly  recorded  in  Cum- 
berland and  Harnett  counties ;  and  whereas  said  M.  McD. 
Williams,  as  assignee  of  said  W.  J.  McDiarmid  &  Bro., 
and  conducting  the  assigned  business  and  managing  the 
assigned  property  during  the  year  1891,  by  an  agreement 
of  the  creditors,  has  incurred  liabilities,  as  appears  by  his 
statements  of  account ;  and  whereas  R.  W.  Hicks,  J.  Y. 
Gossler  and  M.  McD.  Williams  have  this  day  entered  into 
an  agreement  for  an  arbitration,  etc.,  of  an  account  which 
M.  McD.  Williams  claims  against  the  property  lately  in  his 
hands  as  assignee  of  W.  J.  McDiarmid  &  Bro.,  and 
incurred,  as  he  claims,  under  the  agreement  of  the  credit- 
ors of  W.  J.  McDiarmid  &  Bro.;  and  whereas  R.  W.  Hicks 
may  become  one  of  the  purchasers  of  the  assigned  property 
of  W.  J.  McDiarmid  &  Bro.  at  the  sales  to  be  made  this 
day  by  J.  D.  Williams,  as  first  mortgagee  of  said  "  McDiar- 
mid lands,"  and  by  Joseph  G.  Brown,  trustee, of  the  "Mill 
tract,"  containing  five  and  eight-tenths  acres,  and  the 
rhachinery  and  improvements  thereon,  located  at  Spout 
Springs,  N.  C,  and  also  a  part  of  said  assigned  estate,  in 
the  event  of  which  purchase  said  R.  W.  Hicks'  claim  of 
$2,765.69  against  said  M.  McD.  Williams  would  become 
liable  to  scale  in  proportion,  as  said  R.  W.  Hicks'  claim 
represented  the  purchase  money  of  the  whole  of  said 
assigned  property ;  and  in  case  the  indebtedness  incurred 
by  said  M.  McD.  Williams  as  assignee  of  W.  J.  McDiarmid 
&  Bro.,  and  by  virtue  of  the  agreement  between  said  Wil- 
liams and  the  creditors  of  said  W.  J.  McDiarmid  &  Bro., 
should  finally  be  decided  to  be  proper,  correct  and  a  charge 
against  the  assigned  estate,  and,  in  any  event,  would  be 
subject  to  the  individual  claim  of  about  $2,700.00  of  M. 
McD.  Williams,  to  be  passed   upon,  audited   and   finally 
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(letermljied  and  settled  in  accordance  with  the  terms  of  an 
agreement  of  this  date  between  R.  W.  Hicks,  J.  Y.  Gossler 
and  said  M.  McD.  Williams,  which  ao^reement  is  herebv 
referred  to  in  further  explanation  of  this  agreement,  and  is 
made  a  part  thereof  so  far  as  concerns  said  R.  W.  Hicks 
and  M.  McD.  Williams ;  and  whereas  it  is  the  desire  of  M. 
McD.  Williams  that  his  indebtedness  to  said  R.  W.  Hicks, 
collaterally  secured  by  said  mortgage  from  W.  J.  McDiar- 
mid  &  Bro.  to  said  M.  McD.  Williams,  shall  be  fully  paid 
without  any  scale  or  oifset,  and  in  case  said  Hicks  should 
become  one  of  the  purchasers,  that  said  sum  of  $2,765.69, 
due  him  by  said  Williams  shall  be  allowed  as  cash  on  said 
purchase  and  without  scale  or  oifset  in  any  event :  Now, 
therefore,  in  consideration  of  the  premises  and  the  further 
consideration  of  ten  dollars,  in  hand  paid  by  R.  W.  Hicks 
to  M.  McD.  Williams,  the  receipt  of  which  is  hereby 
acknowledged,  the  said  M.  McD.  Williams  agrees,  cove- 
nants and  promises  with  and  to  said  R.  W.  Hicks  that  in 
any  event  said  $2,765.69  shall  be  without  scale  or  offset  of 
any  kind,  and  that  he  will  protect  and  save  said  Hicks 
harmless  as  to  any  scale  or  oflFset  on  said  sum,  and  that  any 
note  or  other  paper  signed  or  endorsed  by  R.  W.  Hicks 
upon  the  coming  in  of  the  award  of  the  arbitrators  or  by 
reason  of  any  claims  against  said  assigned  property  con- 
tracted by  M.  McD.  Williams  as  assignee  of  W.  J.  McDiar- 
mid  &  Bro.  and  agent  of  the  creditors  under  said  contract 

of  December,  1890. 

M.  McD.  WILLIAMS  (  Seal. ) 
Witness : 

H.  McD.  Robinson. 

EXHIBIT  "B." 

Articles  of  agreement  made  and  entered  into  this  day  by 
and  between  J.  Y.  Gossler,  Gossler  &  Co.,  R.  W.  Hicks 
and  M.  McD.  Williams: 
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Whereas,  M.  McD.  Williams  is  indebted  to  R.  W.  Hicks 
in  the  sum  of  $2,765.69,  for  which  he  holds  as  collateral 
security  a  mortgage  by  W.  J.  McDiarmid  &  Brother  to 
said  Williams,  and  has  agreed  to  assign  to  said  Hicks  a 
suflScient  interest  in  amount  of  said  mortgage  to  liquidate 
said  debt ;  and  whereas  there  will  then  be  a  balance  of 
about  $862.61  due  to  M.  McD.  Williams  on  the  said  mort- 
gage ;  and  whereas  there  are  matters  of  difference  between 
said  Gossler  and  said  Williams,  and  between  the  creditors 
of  the  said  W.  J.  McDiarmid  and  Brother  and  the  said 
Williams : 

Now,  therefore,  the  said  Gossler  &  Company  and  John 
Y.  Gossler  and  the  said  Hicks  agree  with  the  said  Williams  : 

1.  That  if  the  said  Gossler  &  Hicks,  or  any  person  for 
tbem,  shall  purchase  and  take  deeds  for  the  properties  of 
W.  J.  McDiarmid  &  Brother,  at  the  sales  advertised  for 
this  day  at  Spout  Springs,  they  will,  on  or  before  Janu&ry 
9th,  ]892,  pay  to  the  said  Williams  the  sum  of  about 
$862.61,  and  he  will  thereupon  assign  and  transfer  the  said 
balance  due  upon  his  said  mortgage  to  the  said  Gossler  & 
Hicks. 

2.  That  all  matters  of  difference  between  the  said  Goss- 
ler &  Hicks  and  the  said  Williams  and  the  creditors  of  W. 
J.  McDiarmid  &  Brother  and  the  said  Williams  shall  be 
at  once  submitted  to  the  arbitration  of  J.  C.  MacRae  and 
X.  A.  Sinclair,  they,  in  advance,  to  select  an  umpire,  and 
the  award  of  a  majority  shall  be  final.  This,  upon  the  con- 
dition that  the  said  Gossler  &  Hicks  or  some  person  for 
them,  shall  purchase  and  take  deeds  for  the  properties  to 
be  sold  this  dav. 

3.  The  said  Gossler  &  Hicks  and  the   said   Gossler  & 

Company  agree  that  the   corporation   to  be  formed  shall 

immediately,  upon  the  coming  in  of  the  award,  give  to  the 

said  Williams  four  notes  for  the  amount  of  the   award  of 
116—39 
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^sV^  ^^^"'\.liided  in   the  said   J.  D.  Williams  mort- 


I  ^'''%'ilJi»"' 


deeds  of  trust  at  once/    In  the  mean- 


\^^^^  ttfl^    ^^^g  the  said  Williams  is  to  deliver  to  the  said 

^Ipje  ^^    gi(,}cs  all  property  and  assets  of  every  descrip- 

(}op^^^^   ^-pg  to  the  said  trust  estate  of  McDiarmid   & 

tioti  '^     .^.  ^jj^y  become  the  purchasers  as  aforesaid.     This 

^^^^^!  !liide  all  the  property  included  in  the  J.  D.  Williams 


iV  to 


ilJC 


'^      fltres  a°d  the  Brown  deeds  of  trust,  and  all  property 

''^  3  ^^^pt&  of  the  said  trust  estate  not  included  in  the  said 

-rijijaiTis  mortgages  and   the  Brown  deed  of  trust.     The 

•^  Crossler  &  Hicks  agree  that  the  property  which  the 

^Aid  Williams  shall  advertise  for  sale  as  herein   provided 

shall  be  forthcoming  at  the  sale  of  the  said  Williams.    The 

gaid  Gossler  &  Hicks  shall  in  the  meantime  hold  the  same 

ID  trust  for  said  Williams  until   the  day  of  sale.     Dated 

January  2nd,  1892. 

Jno.  Y.  Gossler,  (Seal.)  ■ 


Witnesses: 


GOSSLEE  &  Co. 


H.  McD.  Robinson.  R.  W.  Hicks,  (Seal.) 

N.  A.  Sinclair.  M.  McD.  Williams,  (Seal.) 

Addendum — "M.  McD.  Williams,  as  assignee,  agrees  at 
once  to  execute  to  Gossler  &  Hicks,  if  they  become  the 
])urchaser8,  quit-claim  deeds  for  all  the  properties." 

The  conclusions  of  law  were  as  follows  : 

1.  That  no  evidence  has  been  offered  showing  any  breach 
of  the  covenant  contained  in  last  17  lines  (or  last  clause)  in 
the  pai)er  writing  marked  Exhibit  A. 
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2.  That  said  paper  writing  does  not  convey  to  Hicks  the 
award  of  the  arbitrators  for  $2,500  or  any  part  of  it  in  favor 
of  M.  McD.  Williams. 

3.  That  if  the  paper  marked  Exhibit  A  is  the  basis  of 
any  demand  in  favor  of  R.  W.  Hicks  against  M.  McD.  Wil- 
liams, such  claim  should,  under  section  2  of  the  agreement 
(  Exhibit  B. )  to  arbitrate,  have  been  submitted  to  the  arbi- 
trators. 

•  4r.  That  the  interest  of  said  Williams  in  the  award  shall 
be  assigned  to  Gossler  &  Hicks  as  provided  in  section  3  of 
the  agreement  (Exhibit  B. )  upon  payment  of  the  sum  of 
$625  with  8  per  cent,  interest  from  July  2,  1892,  by  the 
said  corporation. 

5.  That  the  plaintiff  is  entitled  to  receive  and  recover  the 
said  $625  and  8  per  cent,  interest  from  said  date  from  the 
defendant  corporation  and  to  recover  the  same  from  the 
defendant,  the  Consolidated  Lumber  Company,  and  the  said 
Hicks  as  surety  or  endorser. 

6.  That  plaintiff  recover  costs  to  be  taxed  by  Clerk. 

All  of  the  other  facts  found  by  the  Court  below,  which 
are  material,  are  embodied  in  the  opinion.  The  defendants 
appealed  from  the  judgment  rendered. 

Messrs.  N.  A.  Sinclair  and  Shepherd  cfe  Bushee,  for 
plaintiffs. 

Messrs.  MacRae  <&  Day  and  II.  McD.  Robinson^  for 
defendants  (appellants). 


Avery,  J.  (after  stating  the  facts ) :  The  award  of  the 
arbitrators  declares  that  the  plaintiff  is  entitled  to  receive 
of  Gossler  &  Co.,  and  R.  W.  Hicks,  the  sum  of  $2,500,  in 
full  of  all  claims  and  demands  whatever,  and  it  is  agreed 
that  by  a  subsequent  arrangement  the  defendant,  the  Con- 
solidated Lumber  Company,  became  responsible  for  the  pay- 
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equal  amounts,  payable  in  2,  4,  6  and  8  months  after  their 
date,  with  interest  at  the  rate  of  8  per  cent.;  one  of  the 
said  notes  to  be  endorsed  by  said  Hicks  and  the  others  by 
said  Gossler.  Thereupon  the  said  Williams  is  to  assign  to 
the  said  Gossler  &  Hicks  his  claim  and  interest  under  the 
said  award. 

4.  Said  Williams  agrees  to  sell  at  public  sale  any  and  all 
properties  not  included  in  the  said  J.  D.  Williams  mort- 
gages and  the  Brown  deeds  of  trust  at  once.'  In  the  mean- 
time and  at  once  the  said  Williams  is  to  deliver  to  the  said 
Gossler  &  Hicks  all  property  and  assets  of  every  descrip- 
tion belonging  to  the  said  trust  estate  of  McDiarmid  & 
Brother,  if  they  become  the  purchasers  as  aforesaid.  This 
is  to  include  all  the  property  included  in  the  J.  D.  Williams 
mortgages  and  the  Brown  deeds  of  trust,  and  all  property 
and  assets  of  the  said  trust  estate  not  included  in  the  said 
Wrlliams  mortgages  and  the  Brown  deed  of  trust.  The 
said  Gossler  &  Hicks  agree  that  the  property  which  the 
said  Williams  shall  advertise  for  sale  as  herein  provided 
shall  be  forthcoming  at  the  sale  of  the  said  Williams.  The 
said  Gossler  tfe  Hicks  shall  in  the  meantime  hold  the  same 
in   trust  for  said  Williams  until  the  day  of  sale.     Dated 

January  2nd,  1892. 

Jno.  Y.  Gosslbr,  (Seal.)  • 

Witnesses:  Gosslee  &  Co. 

n.  McD.  Robinson.  R.  W.  Hicks,  (Seal.) 

N.  A.  Sinclair.  M.  McD.  Williams,  (Seal.) 

Addendum — "M.  McD.  Williams,  as  assignee,  agrees  at 
once  to  execute  to  Gossler  &  Hicks,  if  they  become  the 
])urchasers,  quit-claim  deeds  for  all  the  properties." 

The  conclusions  of  law  were  as  follows : 

1.  That  no  evidence  has  been  offered  showing  any  breach 
of  the  covenant  contained  in  last  17  lines  (or  last  clause)  in 
the  paper  writing  marked  Exhibit  A. 
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2.  That  said  paper  writing  does  not  convey  to  Hicks  the 
award  of  the  arbitrators  for  $2,500  or  any  part  of  it  in  favor 
of  M.  McD.  Williams. 

3.  That  if  the  paper  marked  Exhibit  A  is  the  basis  of 
any  demand  in  favor  of  R.  W.  Hicks  against  M.  McD.  Wil- 
liams, such  claim  should,  under  section  2  of  the  agreement 
(Exhibit  B. )  to  arbitrate,  have  been  submitted  to  the  arbi- 
trators. 

•  i.  That  the  interest  of  said  Williams  in  the  award  shall 
be  assigned  to  Gossler  &  Hicks  as  provided  in  section  3  of 
the  agreement  (Exhibit  B. )  upon  payment  of  the  sum  of 
$625  with  8  per  cent,  interest  from  July  2,  1892,  by  the 
said  corporation. 

5.  That  the  plaintiff  is  entitled  to  receive  and  recover  the 
said  $625  and  8  per  cent,  interest  from  said  date  from  the 
defendant  corporation  and  to  recover  the  same  from  the 
defendant,  the  Consolidated  Lumber  Company,  and  the  said 
Hicks  as  surety  or  endorser. 

6.  That  plaintiff  recover  costs  to  be  taxed  by  Clerk. 

All  of  the  other  facts  found  by  the  Court  below,  which 
are  material,  are  embodied  in  the  opinion.  The  defendants 
appealed  from  the  judgment  rendered. 

Messrs.  N,  A,  Sinclair  and  Shepherd  cfe  Bushee^  for 
plaintiffs. 

Messrs,  MacRae  &  Day  and  H.  McD.  Rohinson^  for 
defendants  (appellants). 

Avery,  J.  (after  stating  the  facts):  The  award  of  the 
arbitrators  declares  that  the  plaintiff  is  entitled  to  receive 
of  Gossler  &  Co.,  and  R.  W.  Hicks,  the  sum  of  $2,500,  in 
full  of  all  claims  and  demands  whatever,  and  it  is  agreed 
that  by  a  subsequent  arrangement  the  defendant,  the  Con- 
solidated Lumber  Company,  became  responsible  for  the  pay- 
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ment  of  the  said  amount  awarded  to  the  rightful  claimant, 
and  has  paid  all  except  the  sum  of  $625,  evidenced  by  a 
note  endorsed  by  the  defendant  R.  W.  Hicks  and  which  he 
contends  was  not  due  to  the  plaintifTs  assignor,  Williams, 
under  a  contract  (marked  Exhibit  A.)  entered  into  by  said 
Williams  cotemporaneously  with  the  signing  of  another 
agreement,  which  is  to  be  construed  with  it,  and  in  which, 
in  addition  to  tljie  mutual  stipulations  to  submit  to  arbitra- 
tion, Williams  contracted  to  assign  a  sufficient  portion  of  ti 
debt  secured  to  him  by  a  certain  mortgage  executed  by  W. 
J.  McDiarmid  &  Bro.,  to  satisfy  a  debt  of  $2,765.69  due  to 
R.  W.  Hicks  from  Williams  individually.  Williams  had 
been  appointed  assignee  by  McDiamid  &  Bro.,  and  hab  sub- 
sequently executed  an  assignment  to  plaintiif  for  the  ben- 
efit of  his  own  creditors.  By  the  terms  of  the  last  named 
contract,  such  sum,  as  should  be  awarded  to  Williams,  was 
to  be  secured  by  four  notes  in  equal  amounts,  three  of  which 
were  to  be  endorsed  by  Gossler  and  one  by  R.  W.  Hicks. 

It  is  contended  for  the  defendants  that  Williams  agreed 
to  hold  Hicks  harmless  in  advance  as  to  any  apparent  liabil- 
ity he  might  incur  by  endorsing  a  note  for  one- fourth  of  the 
amount  of  the  award  ($625,)  which  is  the  subject  of  the 
controversy,  to  Williams.  The  language  of  the  concluding 
portion  of  the  instrument  to  which  it  is  insisted  this  con- 
struction must  be  given,  is  as  follows :  *'Now,  therefore,  in 
consideration  of  the  premises  and  the  further  consideration 
of  $10,  in  hand  paid  by  R.  W.  Hicks  to  M.  McD.  Wil- 
liams,  the  receipt  of  which  is  hereby  acknowledged,  the 
said  Williams  agrees,  covenants  and  promises  with  and  to 
said  Hicks  that  in  any  event  said  $2,765.69  shall  be  with- 
out  scale  or  offset  of  any  kind,  and  that  he  will  protect  and 
save  said  Hicks  harmless  as  to  anv  scale  or  offset  on  said 
sum,  and  that  any  note  or  other  paper  signed  or  endorsed 
by  Hicks  upon  the  coming  in  of  the  award  of  the  arbitra- 
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tors  or  by  reason  of  any  claims  against  said  assigned  prop- 
erty, contracted  by  Williams  as  assignee  of  McDiarmid  & 
Bro.j  and  agent  of  the  creditors  under  said  contract  of 
December,  1890.  (Signed  by  M.  McD.  Williams,  seal,  and 
witnessed  by  H.  McD.  Robinson)." 

It  is  admitted  that  the  debt  of  $2,765.69  has  been  real- 
ized by  Hicks  out  of  the  proceeds  of  the  claim  against 
McDiarmid  &  Bro.,  which  had  been  assigned  to  him  by 
Williams,  and  therefore  the  contract  to  hold  Hicks  harm- 
less as  to  that,  has  been  performed.  Whatever  the  parties 
may  have  intended  for  the  draftsman  to  incorporate  in 
reference  to  the  note  to  be  endorsed  by  Hicks,  it  is  evident 
that  in  the  hurry  of  preparing  to  embark  on  a  train,  a  sen- 
tence was  left  incomplete,  and  the  latter  part  of  it,  as  it  was 
written,  is  not  suflScient  to  limit  his  liability  in  any  way. 
Courts  may  decide  between  one  of  two  possible  construc- 
tions of  ambiguous  terms,  and  may  resort  sometimes  to  per- 

r 

tinent  extrinsic  evidence  to  arrive  at  a  proper  interpreta- 
tion. But  they  are  not  at  liberty  to  supply  a  supposed 
ellipsis  in  order  to  give  legal  effect  to  language  that,  with- 
out addition  or  alteration,  would  be  meaningless. 

It  is  the  duty  of  the  parties  to  express  intelligibly,  and 
and  it  is  the  office  of  the  Court  to  enforce,  when  so  expressed, 
the  intent  of  two  or  more  minds  that  constitutes  the  con- 
tract.    The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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the  evideivce  that  plaintiff's  intestate  was  the  owner  of  the 
coupons  at  the  commencement  of  this  action,  they  should 
answer  the  second  issue  "  no,"  which  was  the  same  as 
instructing  the  jury  that  they  had  not  been  paid. 

It  was  in  evidence  and  not  denied  that  the  coupons  were 
taken  from  bonds  issued  by  the  County  of  Anson,  prior  to 
1860,  in  payment  of  the  subscription  of  that  county  to  the 
AVilmington,  Charlotte  &  Rutherford  Railroad  Company ; 
that  said  coupons  became  due  in  1862,  1863  and  1864,  and 
that  the  bonds  from  which  they  were  detached  became  due 
in  1880.  It  was  admitted  that  G.  B.  Threadgill,  intestate 
of  plaintiff,  was  sheriff  of  Anson  county  from  1859  to  186S  ; 
and  as  such  was  ex  officio  tax-collector  for  the  county.  And 
there  is  evidence  tending  to  show  that,  as  such  sheriff  and 
tax-collector,  he  was  authorized  and  instructed  to  take  such 
coupons  as  those  sued  on  in  payment  of  taxes,  and  that  he 
did  receive  such  coupons  in  his  oflScial  capacity  in  payment 
of  taxes  due  to  the  county. 

We  recognize  the  rule  as  laid  down  by  the  court  on  the 
trial  below  as  being  the  general  rule,  that  the  holder  of 
negotiable  paper  is  presumed  to  be  the  owner,  and  the  bur- 
den is  on  the  defendant  to  show  by  a  preponderance  of  evi- 
dence'that  he  is  not.  But  we  are  of  the  opinion  that  this 
rule  does  not  apply  in  this  case.  It  certainly  cannot  be 
that  an  agent — a  fiduciary — of  a  principal,  furnished  with 
the  means,  of  the  principal  to  buy  up  claims  against  the 
principal,  and  uses  such  means  in  buying  up  the  claims, 
should  be  allowed  to  say  to  his  principal,  "I've  got  the 
claims  (the  coupons)  in  my  possession,  and  I  am  going  to 
hold  them  as  my  own  unless  you  can  '  prove  by  a  prepon- 
derence  of  evidence  '  that  thev  are  not  mine."  This  rule 
would  reverse  the  law  of  centuries,  as  applied  to  principal 
and  agent.  We  understand  the  law  to  be  just  the  reverse 
of  that  laid  down  by  His  Honor,  that  it  is  the  duty  of  the 
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fiduciary,  the  agent  (who  is  in  possession  of  the  facts),  to 
show  if  he  claims  the  coupons  as  his  own,  to  the  satisfaction 
of  the  court  and  jury  tliat  they  are  his.  The  burden  of 
proof  is  upon  him.  Allen  v.  Bryant,  7  Iredell  Eq.,  276. 
It  is  doubtful  whether  Threadgill,  the  agent  of  the  county, 
with  the  means  of  the  county  (the  tax  lists)  in  his  hands, 
instructed  to  take  up  the  coupons  of  the  county,  and,  under- 
taking to  do  so,  had  the  right  to  go  into  the  market  as  a 
purchaser  on  his  own  account.  Boyd  v.  Hawkins,  2  Dev. 
Eq.,  207.  But  we  will  not  multiply  authorities  on  this 
point  of  the  case. 

But  defendant's  counsel  contended  that  if  the  court  was 
in  error  in  holding  and  instructing  the  jury  that  the  burden 
was  on  defendant  to  prove  that  plaintiff  was  not  the  owner 
of  the  coupons  sued  on,  this  error  was  corrected  by  the 
following,  which  is  also  a  part  of  the  charge  of  the  court : 
"  In  response  to  defendant's  first  prayer  the  court  charged 
that  if  the  jury  believed  the  plaintiff's  intestate  was 
directed  and  authorized,  as  sheriff,  by  the  proper  county 
authorities  to  receive  the  coupons  in  payment  of  taxes  and 
that  he  did  so  receive  them  it  raises  a  probable  ground  of 
suspicion  against  plaintiff's  being  the  owner  of  the  coupons  ; 
and  his  being  the  holder  of  the  coupons,  the  presumption 
that  he  is  the  owner  is  rebutted,  and  it  devolves  on  plaintiff 
to  rebut  this  suspicion  by  further  evidence  that  he  acquired 
the  coupons  hona  fide.  This  the  plaintiff  claims  he  has 
done  by  showing  when  and  from  whom  he  got  some  of  them, 
and  that  he  owed  none  of  the  taxes  for  the  years  he  received 
the  coupons.  Defendants  excepted  to  refusal  to  give  the 
first  prayer  of  instruction  and  to  the  instructions  given." 

We  do  not  agree  with  the  counsel  of  plaintiff.  The  court 
had  just  before  that  part  of  the  charge  quoted  above, 
charged  the  jury  in  the  most  positive  and  decided  terms 
that  plaintiff's  possession  of  the  coupons  was  a  presump- 
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tion  that  he  was  the  owner  of  them  and  the  burden  was 
upon  the  defendants  to  show  that  he  was  not,  as  follows : 
"  That  plaintiff  having  produced  the  coupons  is  presumed 
in  law  to  be  the  owner  thereof,  and  the  burden  of  proof  is 
on  defendants  to  show  that  he  is  not ;  and  defendants  must 
establish  by  a  preponderance  of  testimony  that  plaintiff  is 
not  the  owner  of  the  coupons,  and  if  defendants  have  not 
satisfied  the  jury  by  a  preponderance  of  testimony  that  the 
coupons  are  not  the  property  of  plaintiff,  they  shall  answer 
the  first  issue  'Yes.'  Defendants  excepted."  We  do  not 
think  that  so  undecided  an  instruction  as  that  relied  upon 
by  plaintiff  could  have  the  effect  to  correct  the  positive 
error  contained  in  the  charge  last  above  quoted. 

Indeed,  we  are  of  the  opinion  that  that  part  of  the  Judge's 
charge  relied  upon  by  plaintiff  is  erroneous.  It  is  con- 
fused and  undecided  and  does  not  charge  the  law  as  we 
understand  it  to  be,  as  between  principal  and  agent.  It 
may  be  that  plaintiff's  intestate  acquired  the  coupons  J<?/i a 
fidcy  but  as  the  agent  of  defendants,  ai\d  with  proper  expla- 
nation the  charge  might  have  been  proper.  But,  as  it  is 
stated  and  left  in  the  charge,  we  can  not  see  that  it  was 
any  benefit  to  the  jury,  and  may  have  been  misleading. 
But  as  it  appears  to  us,  the  Court  in  this  instruction  invaded 
the  province  of  the  jury  in  the  sentence  following  the 
words  "bona  fide."  The  Court  does  not  say  that  plaintiff 
claims  that  he  has  shown  vou  "when  and  from  whom  he 
got  some  of  his  coupons,"  and  that  he  has  thereby  rebutted 
"this  suspicion,"  which  would  have  been  perfectly  legiti- 
mate. But  the  Judge  says  that  the  plaintiff  cZaim*  to  have 
rebutted  this  suspicion  "by  showing  when  and  from  whom 
he  got  some  of  them."  So  the  sentence  thus  stated  is  that 
plaintiff  has  shown  you  "when  and  from  whom  he  got  the 
coupons,"  and  claims  that  this  rebuts  the  presumption. 
We  do  not  think  that  this  was  correct. 


r 
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The  next  exception  we  will  consider  is  as  to  the  admis- 
sion of  Exhibit  "H"  by  plaintiff  under  the  objection  of 
defendant.  The  defendant  during  the  course  of  the  trial 
had  introduced  exhibit  "A"  which  is  as  follows : 

"Statement  of  Anson  County  coupons  presented  to  the 
Commissioners  of  Anson  County  by  Gideon  B.  Threadgill 
and  by  said  Board  referred  to  Henry  W.  Ledbetter,  John 
J.  Dunlap  and  John  C.  McLauehlin,  County  Auditing 
Committee. 

"Coupon  No.  3,  from  bond  No.  1,  due  January  1,  1862 ; 
endorsed  by  J.  McLendon  ;  $70.     Etc.,  etc." 

Mr.  Gideon  B.  Threadgill  makes  the  following  statement 
touching  the  coupons  above  described  :  "These  coupons 
came  into  my  possession  before  the  year  1865.  I  took 
them  up  in  payment  for  taxes.  I  found  them  about  a 
month  ago  among  other  papers  at  my  residence,  not  know- 
ing up  to  that  time  that  I  had  them  in  my  possession.  I 
have  no  recollection  whatever  of  the  circumstances  under 
which  I  retained  and  filed  away  these  coupons. .  I  have 
receipts  of  James  A.  Leak  given  in  1864,  and  in  March, 
1865,  for  $8,000,  which  was  paid  to  him  for  the  support  of 
soldiers'  families.  One  of  these  receipts,  for  $5,000,  dated 
November  19,  1864,  specifies  that  the  money  was  a  part  of 
railroad  funds.  My  impression  is,  I  collected  the  railroad 
taxes  for  1862-'63-'64,  and  in  paying  the  same  to  Mr. 
Leak  for  the  purposes  set  forth  in  his  receipt,  paid  him  in 
cash  (Confederate  money)  and  kept  the  coupons  which  I 
had  taken  in  in  the  way  of  taxes."  In  answer  to  the  ques- 
tion, "Do  you  know  whether  you  settled  the  taxes  for  the 
years  1862-'63-'64."  Mr.  Threadgill  answers,  "I  do  not. 
I  have  no  recollection  of  a  settlement  of  the  taxes  for  those 
years.  I  have  receipts  showing  settlement  in  full  of  all  the 
other  taxes  for  the  years  1862-'63-'64,  but  no  receipts 
showing  a  settlement  of  the  railroad  taxes.     I  find  from  a 
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statement  from  the  Auditor's  office  in  Raleigh  that  the 
amonnt  of  taxes  levied  for  railroad  purposes  in  1862  was 
$2,106 ;  and  I  find  from  an  old  tax  book  that  the  amount 
levied  in  1863,  for  the  same  purposes,  was  $2,500.  1  can- 
not find  the  amount  levied  for  same  purpose  in  1864. 
There  is  no  further  statement  which  I  can  now  make  that 
will  throw  any  light  upon  the  matter." 

"G.  B.  Threadgill  makes  oath  that  the  facts  set  forth  in 
the  foregoing  statement,  to  the  best  of  his  knowledge, 
information  and  belief,  are  true. 

G.  B.  THREADGILL. 

"Sworn  to  and  subscribed  before  me,  August  25,  1880. 

John  C.  McLaughlin,  C.  S.  C." 

After  defendant  had  offered  Exhibit  "A,"  the  plaintiff 
offered  Exhibit  ''H"  in  reply.  Defendant  objected,  the 
objection  was  overruled  and  defendant  excepted.  Exhibit 
''H"  is  as  follows  : 

*'  The  Finance  Committee  met  to-day  at  the  request  of 
Gideon  B.  Threadgill,  Esq.  Present,  Col.  Henry  W.  Led- 
better,  John  J.  Dunlap  and  John  C.  McLauchlin.  Gideon 
B.  Threadgill,  Esq.,  makes  the  following  statement  in  addi- 
tion to  and  amendatory  of  the  statement  made  by  him  here- 
tofore, to-wit,  on  the  25th  day  of  August,  1880,  touching 
the  county  coupons  in  his  possession,  of  which  an  inventory 
is  hereto  annexed :  "Since  mv  former  statement  I  have 
become  satisfied  that  I  did  not  receive  all  of  said  coupons 
before  the  year  1865,  and  that  I  received  a  portion  of  them 
since  the  year  1865.  I  received  the  two,  indorsed  by  F. 
Milton  Kennedy,  at  the  house  of  J.  B.  Burns  in  Wadesboro 
after  the  close  of  the  war.  After  the  year  1865  I  did  not 
collect  any  back  taxes.  After  the  close  of  the  war,  after 
the  year  1865,  I  did  not  collect  any  back  taxes  after  the 
close  of  the  war.       I  find  that  there  was  for  the  year  1866 
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taxes  against  Mr.  Kennedy  amounting  to  six  or  seven  dol- 
lars. I  am  satisfied  that  I  received  the  three  coupons 
indorsed  by  W.  G.  Wright  since  the  year  1865.  I  find 
upon  examination  of  my  receipt  book  that  I  did  not  settle 
in  full  the  taxes  for  the  year  1864.  I  have  my  tax  books 
for  the  years  1862  and  1863,  From  these  books  I  find  that 
the  levies  for  payment  of  coupons  for  those  years  were  for 
1862  $2,100,  for  1863  $2,500." 

The  abstract  from  the  Auditor's  oflice  shows  only  the 
total  levies  and  not  the  amounts  levied  for  specific  pur- 
poses. Here  the  further  consideration  of  this  matter  was 
postponed  until  August  17,  1881. 

"Wednesday,  August  17,  1881. 
''The  committee  met  according  to  agreement.  Present, 
Henry  W.  Ledbetter  and  John  C.  McLauchlin.  Mr.  Gideon 
B.  Threadgill  continues  his  statement,  as  follows:  'Upon 
reflection  and  in  consideration  of  the  fact  that  I  find  in  the 
package  of  coupons  in  my  possession  some,  to-wit,  those 
endorsed  by  F.  M.  Kennedy  and  those  endorsed  by  W.  G. 
Wright,  which  I  recognize  as  having  been  received  by  me 
since  the  year  1865,  I  am  convinced  that  I  received  the 
whole  batch  since  said  year  1865.  These  coupons  are  my 
property.  I  suppose  they  were  taken  by  me  partly  in  pay- 
ment of  taxes,  and  if  so,  the  county  has  been  paid,  as  I  have 
settled  in  full  the  taxes  for  the  years  1866-'67.' 

G.  B.  THREADGILL. 

"Sworn  to  and  subscribed  before  me,  the  I7th  day  of 
August,  A.  D.  1881. 

John  C.  McLauchlin,  C.  S.  (7." 

And  the  plaintifi^  contended  that  Exhibit  "H"  was  a  part 
of  the  same  declaration  or  statement  as  Exhibit  "  A  "  intro- 
duced by  defendant,  and  was  competent  on  that  account* 
And  we  find  that  in  the  statement  of  the  case  on  appeal  it 
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is  said  to  be  a  part  of  the  same  transaction  or  declaration 
as  exhibit  "A".  But  we  find  from  an  examination  of  the 
record  that  this  is  not  true ;  that  exhibit  "A"  was  made  on 
the  25th  day  of  August,  1880,  and  that  the  committee  to 
whom  it  was  made,  made  the  following  report  thereon,  the 
same  day  it  was  made  to  them.  Marked  Exhibit  "E",  as 
follows : 

"We,  Henry  W.  Ledbetter,  John  J.  Dunlap  and  John  C. 
McLauchlin,  Auditing  Committee  for  Anson  county,  sub- 
mit the  following  report  to  the  honorable  Board  of  Com- 
missioners of  Anson  county,  to-wit :  Gideon  B.  Thread- 
gill,  late  sheriff  of  said  county,  submitted  to  us  a  lot  of 
coupons  taken*  from  the  Anson  County  Railroad  Bonds, 
amounting  in  the  aggregate  to  twenty-two  hundred  and 
sixty-one  dollars  ($2,261).  We  have  prepared  a  descrip- 
tive inventory  of  said  coupons  and  have  appended  thereto 
Mr.  Threadgill's  statement  touching  them,  sworn  to  and 
signed  by  himself.  Said  inventory  and  statement  are 
appended  hereto  marked  'Exhibit  A.'  We  have  not  been 
able  to  find  anything  beyond  Mr.  Threadgill's  statement  to 
throw  any  light  upon  the  question  whether  said  coupons 
have  been  heretofore  paid  by  the  county  and  are  the  prop- 
erty of  Mr.  Gideon  B.  Threadgill. 

''Respectfully  submitted, 

"J.  C.  McLAUCHLIX, 
'^J.  J.  DUNLAP, 
"H.  W.  LEDBETTER, 
"August  25,  1880.  Audiiing  Committee,'^'' 

And  we  find  from  the  record  that  more  than  a  year  after 
the  report  quoted  above,  the  committee  made  another 
report  which  is  very  evident  to  us  was  the  result  of  plain- 
tifl'^s  statement  "H,"  made  at  his  own  request,  and  con- 
cluded on  the  17th  day  of  August,  1881.     This  report  is  as 
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follows :  "The  claim  of  G.  B.  Threadgill,  based  upon 
Anson  county  coupons,  amounting  to  $2,261,  having  been 
referred  to  us  with  instructions  to  report  our  judgment  as 
to  the  question,  whose  property  are  said  coupons,  respect- 
fully report  that,  upon  a  careful  consideration  of  all  the 
facts  and  circumstances  brought  to  our  knowledge  in  the 
investigation  of  this  matter,  we  have  to  state,  in  our  judg- 
ment, said  coupons  are  the  property  of  the  county  of 
Anson.  September  12,  1881.  (Signed  by  J.  C.  McLauch- 
lin,  H.  W.  Ledbetter  and  J.  J.  Dunlap,  finance  committee)." 
So,  it  appears  from  the  record  that  exhibit  "A"  and  exhibit 
*'H"  are  not  a  part  of  the  same  conversation  or  declaration. 
And  it  has  been  too  often  and  too  recently  held  by  this 
Court  to  need  the  citation  of  authoritv,  that  when  the 
record  proper  differs  from  the  statement  of  the  case  on 
appeal,  the  statements  in  the  record  proper  control. 

It  is  true  that  statements  "A"  and  "H"  are  about  the 
same  subject  matter,  but  they  are  not  parts  of  the  same 
conversation  or  admission,  so  as  to  make  "H"  competent 
evidence  for  the  plaintiff,  because  the  defendant  had  intro- 
dnced  exhibit  "A."  And  this  being  the  only  ground  upon 
which  we  can  see  that  it  could  be  competent,  and  indeed 
being  the  only  ground  upon  which  the  learned  counsel  con- 
tend that  it  was  competent,  we  must  sustain  the  defend- 
ant's exception  and  hold  that  there  was  error  in  admitting 
exhibit  "H"  in  evidence  on  behalf  of  plaintiff. 

The  next  exception  we  propose  to  examine  is  that  aris- 
ing upon  the  presumption  of  payment  from  the  lapse  of 
time.  It  is  admitted  that  the  coupons  sued  on  were 
detached  from  bonds  issued  before  1860  and  falling  due  in 
1880  ;  and  that  the  coupons  became  due  in  1862,  1863  and 
1864.  The  coupons  partook  of  the  same  dignity  as  the 
bonds  from  which  they   were  detached,  and  being  dated 

before  1860  and  falling  due  before  1868,  the  statue  of  lim- 
116—40 
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itations  does  not  apply.  But  they  may  be  barred,  or  rather 
paid  by  the  lapse  of  time  and  the  statute  of  presumptions- 
Revised  Code,  Ch.  '65,  Sec.  18.  But  plaintiff  in  the  first 
place  denies  that  the  coupons  sued  on  are  barred  by  the 
lapse  of  time  and  contends  that  the  bonds  from  which  they 
were  detached  did  not  become  due  until  1880,  and  thoy 
would  not  be  presumed  paid  till  1890 ;  and  the  coupons 
would  be  good  as  long  as  the  bonds  from  which  they  were 
taken  would  be  good.  And  plaintiff  further  contends  that 
defendant  is  not  entitled  to  this  defence  for  the  reason  that 
it  is  not  made  by  the  pleadings.  Plaintiff  admits  that 
defendant  pleaded  payment  in  the  original  answer,  but  he 
says  that  in  the  amended  answer  the  defendant  denies  that 
it  has  paid  these  coupons ;  that  the  two  answers  are  contra- 
dictory, and  that  the  rule  is  that  where  there  is  an 
amended  pleading  filed  the  case  must  be  tried  on  the 
amended  pleadings,  and  not  on  the  original,  and  cites  some 
cases  from  New  York  which  he  says  sustains  this  conten- 
tion. We  have  not  examined  these  cases,  because,  if  any 
such  rule  obtains  in  New  York,  we  know  the  practice  is 
well  settled  to  be  otherwise  here.  Indeed,  we  find  from 
the  record  that  plaintiff  amended  his  complaint  in  1885, 
the  action  having  been  commenced  in  1881.  But  we  do 
not  propose  to  hold  the  plaintiff  down  to  his  amendment, 
and  exclude  him  from  the  benefit  of  his  original  complaint. 
And  neither  do  we  propose  to  deprive  the  defendant  of  the 
benefit  of  the  original  answer.  Nor  do  we  think  the  rule  as 
to  the  limitation,  contended  for  by  plaintiff,  is  the  law.  To 
sustain  the  contention  that  the  coupons  are  not  barred  for  ten 
3^ears  after  the  bonds  became  due,  would  be  equivalent  in  this 
case  to  saying  that  tfeey  would  not  be  barred  for  thirty 
years  after  they  fell  due.  We  cannot  do  this  without  vio- 
lating every  rule  of  law,  that  we  know  of,  in  regard  to  the 
lapse  of  time  and  the  presumption  of  payment.     The  cou- 
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pons,  though  they  have  the  dignity  of  the  bonds,  constitute 
an  indebtedness  of  their  own,  independent  of  the  bonds, 
fixing  their  own  time  of  maturity — as  in  this  ease  becom- 
ing due  nearly  twenty  years  before  the  bonds  from  which 
they  were  detached  became  due.  The  right  of  action 
accrues  when  thev  become  due,  and  the  owner  does  not 
have  to  wait  till  the  bonds  become  due.  And  this,  tJie 
TTiifht  of  action^  is  what  starts  the  statute.  This  view  seems 
to  us  to  be  so  thoroughly  sustained  by  the  "reason  of  the 
thing  "  and  the  logic  of  the  case,  that  it  requires  no  author- 
ity to  support  it.  But  the  case  oi  Amy  v.  Dubuque^  98  U.  S., 
470,  is  directly  in  point  and  sustains  the  view  we  have 
taken  of  this  matter. 

This  only  leaves  the  question  of  pleading  to  be  consid- 
ered, and  we  have  seen  that  defendant  is  entitled  to  the 
benefit  of  the  original  answer  and  of  both  amended  answers. 
The  proper  plea  to  raise  this  defence,  is  payment — this  is 
elementary  learning.  It  is  admitted  that  defendant  has 
properly  pleaded  payment  in  his  original  answer.  But 
defendant  in  the  fourth  section  of  the  amended  answer, 
made  at  Fall  Term,  1882,  uses  this  language,  that  defend- 
ant denies  that  it  "ever  made  payment  of  any  part  of  said 
coupons,  as  alleged,  to  the  plaintiif  as  owner  of  said  cou- 
pons." This  was  said,  replying  to  the  fourth  section  of 
plaintiflTs  complaint,  which  contains  the  following  aver- 
ment :  "That  on  these  said  coupons  the  sum  of  seventy 
dollars  has  been  paid,  leaving  a  balance  of  principal  due 
the  plaintiif,  ifec."  And  we  think  a  fair  interpretation 
of  the  language  used  by  defendant  in  the  fourth  article  of 
the  amended  answer,  is  a  denial  of  the  payment  of  this 
seventy  dollars,  and  not  a  denial  that  the  coupons  were 
paid. 

So  we  do  not  think  the  answer  is  subject  to  the  criticism 
of  being  inconsistent.      But  if  it  were,  it  has  been  held  by 
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this  Court  that  a  defendant  may  plead  as  many  pleas  as  he 
wishes,  and  even  inconsistent  pleas.  Heed  v.  Heed^  93  X. 
C,  462,  and  cases  there  cited.  And  defendant  in  its  last 
amended  answer  pleads  the  statute  of  limitations  for  ten 
years.  And  it  was  held  by  this  Court  in  Pemherton  v. 
Simmons^  100  N.  C,  316,  that  this  was  sufficient  to  enable 
the  Court  to  consider  the  case  on  the  statute  of  presump- 
tions. We  do  not  think  the  pleadings  in  Reed  v.  Reed  or 
Pemherton  v.  Simmons^  supra^  good  pleading,  and  do  not 
recommend  them  as  models.  But  this  Court  has  many 
times  sustained  very  imperfect  and  defective  pleadings, 
where  there  was  a  sufficient  statement  of  facts  to  constitute 
a  cause  of  action,  and  where  it  could  see  that  the  opposite 
party  had  not  been  misled  and  injured  thereby.  But  while 
the  answers  in  this  case  are  not  as  concise  and  logical  as 
they  might  be,  we  cannot  say  that  they  do  not,  with  suffi- 
cient clearness,  state  the  defendant's  ground  of  defence. 

So  our  conclusion  is  that  there  was  error  in  the  Judge's 
charge  that  the  burden  was  on  defendant  to  prove  that 
plaintiff  was  not  the  owner  of  the  coupons  sued  on.  We 
also  think  there  was  error  in  admitting  exhibit  "  H  "  in 
evidence  for  plaintiff.  And  we  are  also  of  the  opinion  that 
the  Court  erred  in  instructing  the  jury  that  the  statute  of 
presumptions  did  not  bar  the  plaintiff's  claim.  This  is  a 
question  of  law  and  fact  and  should  have  been  submitted 
to  the  jury  upon  the  evidence  in  the  case,  with  proper 
instructions  as  to  whether  the  plaintiff  had  rebutted  the 
presumption  of  payment. 

There  are  quite  a  number  of  other  exceptions  which  will 
probably  not  arise  on  another  trial,  and  we  have  not  consid- 
ered them.  There  is  error  and  the  defendant  is  entitled 
to  a  new  trial,  and  it  is  so  ordered. 

New  Trial. 
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ALEXANDER  CAMPBELL  v.  B.  M.  MORRISON  et  al. 

Action  to  Recover  Land — Trial — Evidence — Instructions. 

1.  Where,  in  the  trial  of  an  action  to  recover  land,  the  plaintiff 

introduced  as  a  part  of  his  chain  of  title  a  grant  from  the 
State  containing  certain  calls,  differing  in  some  respects  from 
a  deed  under  which  he  claimed  title  and  which  covered  the 
locus  in  quo  J  he  is  not  precluded  from  introducing  the  latter 
deed  by  reason  of  such  variations  in  the  calls. 

2.  Where,  in  the  trial  of  an  action  to  recover  land,  the  plaintiff 

introduced  a  deed  covering  the  loctis  in  quo  the  calls  of 
*  which  deed  differed  from  those  of  a  grant  previously  intro- 
duced which  did  not  cover  the  land  in  controversy,  and 
defendant's  evidence  tended  to  show  that  plaintiff's  deed 
originally  corresponded  with  the  grant  and  also  to  establish 
adverse  possession  by  the  defendant,  it  was  error  to  charge 
that,  if  a  certain  point  on  the  plat  exhibited  in  evidence  was 
the  corner  of  plaintiff's  grant,  the  plaintiff  had  located  his 
grant,  for  such  charge  did  not  take  into  account  the  location 
of  the  g^rant  and  deeds,  the  question  as  to  the  alleged  altera- 
tion of  the  calls  in  the  deed,  the  location  of  defendant's  deed 
and  the  question  of  defendant's  actual  possession  of  the 
locus  in  quo. 

AcTroN  for  the  recovery  of  land,  commenced  July  28th, 
1890,  and  tried  before  Winston,  «/.,  and  a  jury,  at  August 
Term,  1892,  of  Moore  Superior  Court.  There  was  a  ver- 
dict for  the  plaintiff,  and  from  the  judgment  therein 
defendant  appealed.  The  facts  are  stated  in  the  opinion 
of  Associate  Justice  Furches. 

Jfr.    W.  E,  Murchison,  for  plaintiff. 
Messrs.  Slacic  tfe  Adams,  W.  C.  Douglass,  Shaw  &  Scales, 
for  defendants  (appellants). 

Furches,  J.:  Plaintiff,  for  the  purpose  of  making  out  his 
title,  introduced  a  copy  of  a  grant  from  the  State  to  Malcom 
Gilchrist,  bearing  date  the  18th  of  December,  1797,  and 
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then  offered  a  deed  from  Malcom  Gilchrist,  to  Daniel 
Campbell,  the  calls  of  the  deed  covering  the  locua  in  quo, 
as  plaintiff  alleged,  while  it  seems  the  copy  of  the  grant  did 
not.  Defendant  objected  to  the  introduction  of  this  deed 
for  the  reason,  as  they  alleged,  that  plaintiff  had  introduced 
the  grant,  and  was  bound  by  that.  The  Court  overruled 
this  objection  and  defendants  excepted. 

We  do  not  see  any  grounds  upon  which  this  exception 
can  be  sustained.  This  is  too  clear  to  admit  of  argument. 
But  the  courses  and  distances  in  the  grant  from  the  State 
to  Malcom  Gilchrist  taking  the  point  "A"  on  the  map  ^s 
the  proper  beginning  corner  ( and  this  was  admitted  by 
both  sides)  do  not  seem  to  cover  the  locus  in  quo.  While 
it  seems  that  the  calls  in  the  deed  from  Malcom  Gilchrist 
to  Daniel  Campbell  do,  if  the  survey  is  correct.  But  defen- 
dants offered  evidence  tending  to  show — and  which,  so  far 
as  we  can  see  from  the  case  presented  by  the  record,  was 
uncontradicted — that  this  deed  originally  contained  the 
same  calls  as  the  grant  to  Malcom  Gilchrist.  Defendants 
also  offered  a  deed  from  Duncan  Buie  to  Morris  Morrison, 
a  deed  from  Morris  Morrison  to  Allen  B.  Morrison,  dated 
15th  of  July,  1843,  and  a  deed  from  Allen  B.  Morrison  to 
defendants  for  one  hundred  acres  of  land,  which  defendants 
contend  covers  the  locus  in  quo^  and  which,  according  to 
the  survey  and  plot,  does  cover  the  land  in  dispute.  Defen- 
dants also  offered  evidence  tending  to  show  that  defendants 
had  been  in  the  actual  possession  of  the  locus  in  quo  ever 
since  1872;  and  that  this  action  was  not  commenced  until 
the  28th  day  of  July,  1890.  Upon  the  evidence  the  Judge 
charged  ''That  if  the  point  at  A  on  the  plat  was  the  begin- 
ning corner  of  the  plaintifTs  grant,  or  the  copy  of  the  grant 
and  of  his  deed,^  then  the  plaintiff  had  located  his  land." 
To  which  charge  the  defendants  excepted.  We  think  there 
was  error  in  this  charge,  which  entitles  the  defendants  to  a 
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new  trial.  The  rest  of  the  Judge's  charge  is  not  given,  and 
therefore  we  can  see  nothing  to  correct  this  error,  if  there 
was  anything  in  the  charge  to  correct  it.  And  therefore 
pass  upon  it,  as  it  appears  from  the  record,  which  was  sent 
in  answer  to  a  writ  of  certiorari  issued  from  this  Court. 

It  seems  to  us  from  this  record  that  there  are  several  ques- 
tions presented,  which  should  have  been  submitted  to  the 
jury  under  proper  instructions  from  the  Court — such  as  the 
location  of  the  grant  and  deedsj  the  question  as  to  the 
alteration  of  calls  in  the  deed  from  Gilchrist  to  Daniel 
Morrison,  the  location  of  defendant's  deed,  and  the  ques- 
tion of  actual  possession  of  the  locus  in  quo  by  the  defend- 
ants under  their  deeds. 

There  is  error  and  a  new  trial  is  ordered^ 

New  Trial. 


HARVEY  BLAIR  &  CO.  v.  L.  T.  BROWN  et  al. 

Action  to  Set  Aside  Deed  of  Assignment — Fraudulent 
Conveyance — Evidence — Declaration  of  Assignor^  When 
Admissible — Conspiracy  to  Defraud, 

1.  Id  order  to  make  the  declarationB  of  the  assignor  after  the 
asBignment  competent  evidence  in  the  trial  of  an  action  to 
set  aside  the  deed  as  fraudulent,  it  must  be  shown  by  evi- 
dence outside  of  such  declarations  that  the  assignor  and  the 
assignee  conspired  to  defraud  the  assignor's  creditors. 
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2.  In  the  trial  of  an  action  to  set  aside  a  deed  of  assignment,  as  f  rand- 

ulent,  the  evidence  showed  that  between  the  execution  and 
delivery  for  registration  of  the  deed,  the  debtor  with  the 
knowledge  of  the  assignee  purchased  a  large  quantity  of 
goods  from  parties  with  whom  he  had  not  formerly  dealt,  and 
during  the  same  time  the  assignee  represented  to  a  mercan- 
tile agency  that  the  debtor  was  solvent  and  was  doing  a  large 
business ;  that  shortly  before  the  assignment  and  while  the 
assignee  held  unrecorded  mortgages  on  the  debtor^s  property 
for  a  large  amount,  both  the  debtor  and  assigpriee  represented 
to  dealers  that  the  debtor  was  solvent  and  prosperous.  It  also 
appeared  that  the  indebtedness  to  the  assignee  was  much 
less  than  that  alleged  in  the  deed  of  assignment,  and  that  a 
large  quantity  of  personal  property  had  been  conveyed  to 
the  debtor  as  exempt,  although  the  deed  provided  that  the 
assignee  should  pay  him  $500  in  lieu  of  exemptions ;  Held, 
that  such  facts  were  sufficient  evidence  of  a  conspiracy  to 
defraud  the  creditors  to  admit  evidence  of  declarations  of 
the  debtor  made  after  the  assignment. 

3.  Oral   evidence  of   the   contents  of  a  telegram  was   properly 

excluded  when  the  only  evidence  of  its  loss  or  destruction 
was  the  statement  of  the  operator  that  he  had  ^^searched  for 
it  but  could  not  find  it;^^  that  ^*some  original  telegrams  are 
destroyed  and  some  sent  to  headquarters;'^  and  that  no 
search  had  been  made  at  headquarters  for  the  missing  one. 

4.  It  was  not  error  to  charge,  in  the  trial  of  an  action  to  set  aside 

a  deed  of  assignment  as  fraudulent,  that  the  jury  should  find 
the  deed  to  be  fraudulent  and  void  if  any  part  of  the  debts 
preferred  therein  were  fictitious  and  the  fact  was  known  to 
the  assignor  and  assignee. 

5.  In  the  trial  of  an  action  to  set  aside  a  deed  of  assignment  aa 

fraudulent,  it  was  error  to  charge  the  jury  that  if  they  should 
find  the  deed  to  be  fraudulent  and  void  as  to  one  creditor 
they  should  find  it  so  as  to  all. 

6.  In  the  trial  of  an  action  to  set  aside  a  deed  of  assignment  as 

fraudulent,  it  was  error  to  charge  the  jury  that  if  they  should 
find  that  the  assignor  excuted  the  deed  with  a  view  to  con- 
tracting other  debts,  they  should  find  it  fraudulent  and 
void. 
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7.  A  provision  in  the  deed  of  assignment  that  the  assignee  should 
sell  the  property  conveyed  and  pay  the  assignor  $500  as  his 
personal  property  exemptions,  was  not,  in  itself,  evidence  of 
a  fraudulent  intent  upon  the  part  of  the  assignor,  but  should 
be  considered  with  the  other  evidence  relating  to  such 
intent. 

defendant's  appeal. 

Civil  action,  in  the  nature  of  a  creditor's  bill,  tried  at 
December  Term,  1894,  of  Moore  Superior  Court,  before 
Arrafield^  Judge.  On  the  26th  of  November,  1890,  the 
defendant,  L.  T.  Brown,  a  merchant  residing  in  Moore 
County,  executed  a  paper  writing  purporting  to  be  an 
assignment  of  his  goods,  wares,  credits,  etc.,  to  the  defend- 
ant S.  D.  Jones,  to  secure  the  payment  of  a  sum  of  $5,500 
to  the  said  S.  D.  Jones,  and  then  all  outstanding  claims 
against  the  assignor,  naming  some  of  them.  The  debtor 
reserved  to  himself  $500,  as  his  personal  property  exemp- 
tion, and  provided  for  the  expenses  of  executing  the  trust 
before  any  of  the  debts  should  be  paid. 

This  action  is  instituted  by  the  unpreferred  creditors  for 
the  recovery  of  judgments  against  the  defendant  Brown  for 
their  debts  against  them,  and  also  to  have  the  deed  declared 
fraudulent  and  void.  It  is  charged  that  the  assignment 
was  executed  in  pursuance  of  a  conspiracy  between  the 
assignor  and  the  assignee  to  hinder,  delay  and  'defraud  the 
plaintiiFs,  and  that  such  was  the  intent  of  the  assignor  and 
that  the  assignee  knew  of  it  and  participated  in  it  at  the 
time  of  its  execution.  The  defendant  Brown  died  after  the 
action  commenced  and  his  administrator,  J.  E.  Caviness, 
has  been  made  a  party  defendant.  The  answer  denies  the 
material  allegations  of  the  complaint,  except  his  indebted- 
ness to  the  plaintiiFs.  The  following  are  the  issues  sub- 
mitted to  the  jury,  and  their  responsefe  thereto : 

1.  Was  the  deed  of  assignment  from  Brown  to  Jones, 
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assignee,  executed  with   intent  to  hinder,  defeat,  delay  or 
defraud  the  creditors  of  L.  T.  Brown?     Ans.  "Yes." 

2.  Is  the  defendant  J.  E.  Caviness,  administrator  of  L. 
T.  Brown,  indebted  to  the  plaintiffs,  if  so,  in  what  amount  ? 
Answer.  "Yes,  as  alleged  in  the  admissions  filed." 

The  Court  thereupon  rendered  judgment  "Declaring  the 
deed  of  assignment  executed  by  L.  T.  Brown  to  S.  D.  Jone^ 
fraudulent  and  void  as  to  the  plaintiff  creditors  of  L.  T. 
Brown,  and  that  said  deed  be  set  aside  as  to  plaintiffs,  and 
further  adjudged  that  the  plaintiffs  recover  of  J.  E.  Cavi- 
ness, administrater  of  L.  T.  Brown,  the  several  amounts 
alleged  in  the  complaint  as  due  to  the  creditors  therein 
named,  aggregating  the  sum  of  $5,331.49  and  interest;  and 
further  adjudged  that  the  plaintiffs  recover  of  the  defend- 
ants the  costs  of  the  action,  to  be  taxed  by  the  Clerk  of  the 
Court.  His  Honor  further  ordered  and  adjudged  that  upon 
the  admissions  in  the  pleadings  that  this  cause  be  referred 
to  Frank  McNeill,  referee,  to  ascertain  and  report  to  the 
next  Term  of  this  Court  what  property  and  effects  of  L.  T. 
Brown,  deceased,  and  the  value  thereof,  came  or  should 
have  come  into  the  hands  of  S.  D.  Jones,  trustee,  by  virtue 
of  the  said  fraudulent' deed  of  assignnnent,  and  said  referee 
was  further  directed  to  report  any  other  facts  which  he  might 
deem  essential  to  a  full  adjustment  of  the  matters  in  con- 
troversy, arid  this  cause  was  retained  for  further  orders  and 
directions. 

The  plaintiffs  excepted  to  His  Honor's  refusal  to  render 
judgment  against  the  said  S.  D.  Jones,  trustee,  and  the 
sureties  on  the  said  undertaking,  and  for  the  error  alleged 
the  plaintiffs  appealed. 

From  the  judgment  rendered  upon  the  verdict  against 
the  defendants,  both  parties  appealed  to  this  Court. 
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Messrs,  Douglass  cfe  Spencer  and  Shaw  <&  Scales^  for 
plaintiffs. 

Messrs.  Black  &  Adams^  for  defendants. 

Montgomery,  J.  (after  stating  the  facts  as  above) :  Dur- 
ing the  progress  of  the  trial  the  plaintiffs  introduced  evi- 
dence tending  to  show  that  the  deed  of  assignment  from 
Brown  to  Jones  w^as  preferred  and  executed  on  the  2l8t 
day  of  November,  1890,  and  withheld  from  record  till  the 
morning  of  the  27th  of  November,  1890,  and  that  after  the 
execution  of  said  deed,  and  before  the  recording  thereof, 
the  assignor  Brown  executed  and  delivered  to  one  J.  M. 
Monger  the  following  power  of  attorney  : 

"This  is  to  certify  that  John  M.  Monger  is  our  agent  to 
contract  for  us  for  the  purchase  of  goods,  collect  all 
amounts  due  us,  and  generally  to  do  and  act  for  us  in  as 
full  a  manner  as  if  we  gave  our  consent  to  each  individual 
act  of  his. 

''November  21,  189.0.  L.  T.  Brown." 

That  said  Brown  at  the  time  of  the  execution  of  the 
deed  of  assignment  and  said  power  of  attorney  had  on  hand 
a  large  assortment  of  goods,  the  greater  part  of  which  he 
had  purchased  within  the  thirty  days  prior  to  the  assign- 
ment, and  that  said  J.  M.  Monger,  immediately  after  the 
execution  of  the  said  power  of  attorney,  went  south,  and  in 
a  section  in  which  the  said  Brown  had  not  heretofore  pur- 
chased goods,  and  purchased  goods  for  the  said  Brown  on 
credit  to  the  amount  of  $6,000,  and  that  said  Jones, 
assignee,  knew  of  these  transactions. 

There  was  also  evidence  introduced  by  plaintiffs  tending 
to  show  that  one  Terrell,  agent  for  R.  G.  Dun's  Mercan- 
tile Agency,  called  on  Jones,  assignee,  who  was  doing  bus- 
iness in  Sanford,  N.  C,  and  in  the  same  town  in  which  the 
said  Brown  was  doing  business,  between  the  21st  and  27th 
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of  November,  1890,  and  informed  him,  Jones,  of  his 
agency,  and  that  he  was  seeking  information  of  the  stand- 
ing, etc.,  of  the  business  men  of  Sanford  for  his  firm,  and 
that  said  Jones  informed  him  that  the  said  Brown  was,  in 
his  opinion,  worth  about  $5,000 ;  that  he  (Brown)  was 
doing  a  very  good,  straightforward  business,  and  that  his 
store  was  one  of  the  largest  in  the  town. 

Plaintifls  also  introduced  evidence  tending  to  show  that 
one  J.  S.  Harper,  traveling  salesman  of  Harvey,  Blair  & 
Co.,  one  of  the  plaintiffs,  during  the  month  of  October, 
1890,  called  on  the  defendant  Jones  for  information  as  to 
the  financial  standing  of  the  said  Brown,  and  in  response 
thereto  Jones  informed  said  Harper  that  Brown  was  worth 
about  $5,000,  and  that  at  said  time,  and  at  the  time  of  the 
information  given  by  Jones  to  Terrell  as  aforesaid,  said 
Jones  held  unrecorded  mortgages  on  all  the  real  and  per- 
sonal property  of  said  Brown  to  secure  an  alleged  indebt- 
edness of  $5,500. 

The  defendant  Jones  testified  upon  cross-examination  by 
the  plaintifis  that  a  short  time  prior  to  November,  189U, 
he,  Jones,  had  disposed  of  all  of  his  property  with  intent  to 
defraud  one  of  his  creditors. 

There  was  also  evidence  tending  to  show  that  the  true 
indebtedness  from  Brown  to  Jones,  was  not  $5,500,  the 
amount  preferred  in  said  deed  of  assignment,  but  was  a 
sum  much  less  than  that  amount. 

There  was  also  evidence  tending  to  show  that  a  short 
time  before  the  execution  of  the  deed  of  assignment,  and 
while  the  said  Jones  lield  the  unrecorded  mortgages  on  all 
the  real  and  personal  property  of  the  said  Brown,  said 
Brown  represented  to  Sweetzer,  Pembroke  &  Co.,  of  New 
York,  that  he  was  worth  from  $5,000  to  $7,000  over  and 
above  all  exempticms  and  liabilities,  and  that  he  purchased 
goods  on  a  credit  upon  faith  of  these  representations. 
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There  was  also  evidence  tending  to  show  that  though^ 
the  assignee  Jones  was  authorized  in  said  deed  of  assign- 
ment to  pay  Brown,  assignee,  $500  in  money  in  lieu  of  his 
personal  property  exemptions,  upon  an  execution  issued 
against  said  Brown  after  the  execution  of  the  deed  of 
assignment,  said  Brown  demanded,  selected  and  had  allot- 
ted to  him  his  personal  property  exemptions  in  property  to 
a  large  extent  not  conveyed  in  the  deed  of  assignment.  ^ 
The  plain tiflFs  then  insisted  that  there  was  before  the 
Court  suflScient  evidence  of  a  combination  and  conspiracy 
between  the  assignor  and  the  assignee  to  defraud  the  cred- 
itors of  the  assignor,  to  admit  the  declarations  of  the 
assignor  made  subsequent  to  the  deed  of  assignment.  His 
Honor  was  of  that  opinion,  and  so  ruled.  Upon  this,  the 
plaintiffs  introduced  as  a, witness  for  themselves  J.  M. 
Brown,  who  testified  as  follows : 

"  I  am  a  brother  of  L.  T.  Brown.  I  had  a  talk  with  him 
at  my  honse  after  the  assignment,  the  next  spring  after  it 
was  made.  He  said  the  assignment  was  all  a  damned  fraud, 
and  that  he  would  not  come  to  Court  because  it  would  ruin 
him  and  injure  Mr.  Jones.  He  told  me  this  a  dozen  times.'^ 
To  all  of  which  the  defendants  excepted. 

The  plaintiffs  then  introduced  a  witness,  one  N.  B.  Mc- 
Bride,  by  whom  they  proposed  to  prove  a  conversation  that 
he  had  with  the  assignor  after  the  execution  of  the  deed  of 
assignment.  The  defendants  objected  ;  objection  overruled ; 
defendants  excepted. 

This  witness  was  then  permitted  to  testify,  as  follows, 
to- wit : 

"  I  had  a  conversation  with  Brown,  assignor,  after  the 
assignment.  It  was  at  Greensboro,  in  April,  1892.  He 
said  he  wanted  to  go  home  to  see  Jones,  and  if  Jones  would 
give  him  his  house  and  his  lot  back  he  would  let  things  go 
on  as  they  were,  and  if  they  did  not  he  would  go   on   the 
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stand  and  burst  it  up,  for  it  was  a  fraud  from  beginning  to 
end ;  that  he  was  due  Jones  $2,000,  and  that  he  made  the 
assignment  to  pay  that  debt.  He  said  to  Mr.  Douglass  that 
if  Jones  did  not  come  to  terms  he  was  going  to  employ 
some  one  to  burst  it  up.  Mr.  Douglass  told  him  to  stop, 
when  he  began  to  talk,  for  he  w^as  employed  on  the  other 
side." 

To  this  the  defendants  excepted. 

The  plaintiffs  then  introduced  as  a  witness  one  M.  B. 
Buchanan,  by  whom  they  proposed  to  prove  similar  decla- 
rations of  Brown,  the  assignor,  after  the  assignment.  The 
defendants  objected  ;  objection  overruled ;  defendants  ex- 
cepted. 

The  witness  was  then  permitted  to  testify,  as  follows, 
to-wit :  . 

"  I  heard  a  talk  between  Brown  and  McDonald  ;  Brown 
said  he  owed  Jones  some  money,  but  not  so  much  as  he 
claimed,  and  if  he  did  not  give  him  back  his  house  and 
some  money  he  would  go  on  the  stand  and  break  the  infer- 
nal fraud ;  that  he  was  strapped  and  had  nothing.  This 
was  at  Greensboro  in  the  spring  after  the  assignment." 

The  defendants  excepted  to  the  ruling  of  His  Honor  on 
the  sufficiecy  of  the  testimony  going  to  show  the  conspir- 
acy ;  and  they  also  objected  to  the  introduction  of  the  dec- 
larations made  by  the  assignor  after  the  execution  of  the 
deed  of  assignment.  The  Court  did  not  sustain  the  excep- 
tion and  overruled  the  objections  to  the  testimony,  and  in 
so  doing  committed  no  error.  "  In  order  to  make  the  dec- 
larations of  the  assignor  after  the  assignment  competent 
evidence,  it  must  be  shown  that  the  assignor  and  the 
assignee  are  combined  in  a  common  conspiracy  to  defraud 
the  assignor's  creditors,  and  this  common  purpose  must  be 
established  by  evidence  other  than  the  declarations  them- 
selves." Burrill  on  Assignments,  Sec.  362,  and  the  cases 
there  cited. 
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The  defendant  introduced  as  a  witness  J.  G.  Bynum  who 
testified  that  on  the  27th  of  November,  1890,  and  after  said 
deed  of  assignment  had  been  executed,  to  wit,  on  the  night 
of  the  same  day,  he  sent  a  telegram  to  one  J.  M.  Monger. 

The  defendants  then  introduced  one  G.  E.  White,  who 
testified  as  follows,  to  wit :  "  I  am  agent  of  the  railroad, 
and  telegraph  operator.  I  sent  a  telegram  to  Monger.  It 
has  been  destroyed  or  burnt.  I  have  searched  for  it  and  it 
cannot  be  found.  Some  are  sent  to  headquarters  and  some 
are  destroyed.    I  don't  know  what  became  of  this  one.    All 

w 

commercial  telegrams  are  sent  to  headquarters.  No  search 
has  been  made  at  headquarters." 

Upon  this  evidence  the  defendants  offered  to  prove  the 
contents  of  said  telegram  purporting  to  contain  a  declara- 
tion of  said  Brown,  assignor,  made  to  said  Bynum  subse- 
quent to  the  execution  of  the  said  deed  of  assignment  and 
in  his  own  interest  supporting  said  deed.  The  said  J.  M. 
Monger,  to  whom  it  was  claimed  said  telegram  was  sent, 
was  present  in  attendance  upon  the  trial  of  this  cause  at  the 
time  the  defendants  offered  to  prove  the  contents  of  said 
telegram  by  said  White,  having  been  subpoened  as  a  witness 
by  both  plaintiffs  and  defendants,  and  was  not  offered  by 
the  defendants  to  prove  the  receipt  or  contents  of  said  tele- 
gram. The  plaintiffs  objected  ;  objection  sustained.  Evi- 
dence excluded ;  defendants  excepted. 

His  Honor  committed  no  error  in  refusing  to  let  the 
witness  White  testify  as  to  the  contents  of  the  alleged  tele- 
gram. He  did  not  show  its  loss  or  destruction,  and  what 
he  said  about  it  was  confused  and  conflicting.  Secondary 
evidence  of  the  contents  of  telegrams  is  admissible  on  the 
testimony  of  the  clerk  of  the  telegraph  company  that  the 
original  telegrams  have  been  destroyed.  100  N.  Y.,  446; 
Smith  v.  Eastern^  54  Md.,  138.     In  response  to  plaintiff's 
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prayer  for  instructions    His    Honor    among   other   things 
charged  the  jury  as  follows : 

!•  If  the  jury  shall  find  that  the  deed  was  not  made  to 
secure  bona  fide  debts,  but  for  the  mere  purpose  of  giving 
ease  to  the  debtors,  it  is  fraudulent  and  void  and  the  jury 
should  so  find. 

2.  That  if  the  jury  should  believe  from  the  evidence  that 
any  part  of  the  debts  preferred  in  the  deed  of  assignment 
were  fictitious  and  this  fact  was  known  to  the  assignor 
Brown  and  the  assignee  Jones,  then  the  deed  is  fraudulent 
and  void  and  the  jury  should  so  find. 

3.  If  the  jury  should  find  that  there  was  an  agreement 
between  said  Brown  and  Jones  that  they  or  either  of  them 
should  falsely  represent  said  Brown  to  be  solvent, ^nd  upon 
this  representation  purchase  goods  so  as  to  have  a  sufficient 

.  quantity  on  hand  to  save  said  Jones  harmless  by  making 
the  deed  of  assignment,  and  upon  these  representations  the 
said  Brown  did  purchase  from  the  creditors  herein,  then 
the  deed  is  fraudulent  and  void,  and  the  jury  should  so 
find. 

The  defendants  in  apt  time  excepted  to  the  foregoing 
instructions  numbered  1,  2  and  3,  and  his  Honor  proceeded 
to  instruct  the  jury,  as  follows,  without  objection  or  excep- 
tion : 

4r.  Every  debtor  in  failing  circumstances  has  the  legal 
right  to  make  an  assignment  of  his  property  for  the  bene- 
fit of  his  creditors  and  has  the  legal  right  to  prefer  such  of 
his  creditors  as  he  may  wish  to  pay  to  the  exclusion  of  the 
others. 

5.  The  test  as  to  whether  a  convevance  is  fraudulent  is 
not  whether  in  fact  it  hinders  or  delays  a  creditor  in 
the  collection  of  his  claim,  but  whether  or  not  it  was  made 
with  intent  to  so  hinder  or  defraud  his  creditors.  If 
there    be  no  such  intent  in  the  mind  of  the  assignor  at 
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the  time  the  conveyance  is  executed,  it  matters  not  what 
effect  the  execution  of  the  conveyance  may  have. 

6.  Although  the  jury  should  believe  that  the  assignor 
Brown  made  false  representation  to  sundry  parties  in  the 
fall  of  1.890  for  the  purpose  of  obtaining  goods,  this  is  not 
sufficient  to  vitiate  the  assignment,  and  should  not  be  con- 
sidered by  the  jury,  except  as  a  circumstance  to  assist  them 
in  discovering  the  assignor's  intent  at  the  date  of  the  assign- 
ment. 

7.  The  fraudulent  intent  must  have  existed  in  the  assign- 
or's mind  when  the  deed  was  executed  and  delivered,  and 
although  he  may  have  previously  intended  to  assign  his 
property  to  defraud  his  creditors,  still  if  the  deed  was  bona 

Jide.  and  no  such  intent  existed  in  the  assignor's  mind  at 
the  time  of  its  execution  and  delivery,  the  deed  would  not 
be  fraudulent,  and  the  plaintiffs  would  not  be  entitled  to 
recover. 

8.  If  the  jury  should  find  that  the  execution  of  the  deed 
of  assignment  operated  to  the  ease,  comfort  or  benefit 
of  the  assignor  Brown  and  to  the  injury  of  creditors,  this 
would  not  make  the  deed  fraudulent  or  void  unless  made 
with  that  intent  on  the  part  of  Brown  that  it  should  so 
operate. 

9.  If  the  jury  should  find  that  the  assignor  Brown  or 
the  assignee  Jones,  before  the  date  of  assignment,  made 
false  representations  to  various  parties  with  a  view  of 
obtaining  goods  to  enable  said  Brown  to  continue  his  busi- 
ness, or  for  any  other  legal  or  legitimate  purpose,  and 
not  for  the  purpose  of  hindering,  delaying  or  defrauding 
creditors,  the  deed  of  assignment  is  not  for  that  reason 
void. 

In  further  response  to  the  plaintiffs'  prayers  for  instruc- 
tions the  Judge  instructed  the  jury  as  follows : 

10.  If  the  jury  shall  find  that  said  deed   is  fraudulent  as 
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prayer  for  instructions    His    Honor   among    other   thin 
charged  the  jury  as  follows  :  ,/  f 

1.  If  the  jury  shall  find  that  the  deed  w-as  not  made 
secure  bona  fide  debts,  but  for  the  mere  purpose  of  gi^ 
ease  to  the  debtors,  it  is  fraudulent  and  void  and  the 
should  so  find. 

2.  That  if  the  jury  should  believe  from  the  evidenc( 
any  part  of  the  debts  preferred  in  the  deed  of  assigi- 
were  fictitious  and  this  fact  was   known   to  the  a? 
Brown  and  the  assignee  Jones,  then  the  deed  is  fraii 
and  void  and  the  jury  should  so  find. 

3.  If  the  jury  should  find  that   there  was  an  agr 
between  said  Brown  and  Jones  that  they  or  either  • 
should  falsely  represent  said  Brown  to  be  solvent,* 
this  representation  purchase  goods  so  as  to  have  a  " 
quantity  on  hand  to  save  said    Jones  harmless  b^ 
the  deed  of  assignment,  and  upon  these  represent: 
said  Brown  did  purchase  from  the  creditors  he 
the  deed  is  fraudulent  and  void,  and  the  jury 
find. 

The  defendants  in  apt  time  excepted  to  tht 
instructions  numbered  1,  2  and  3,  and  hisHono 
to  instruct  the  jury,  as  follows,  without  objecti* 
tion  : 

4.  Every  debtor  in  failing  circumstances  1 
right  to  make  an  assignment  of  his  property 
tit  of  his  creditors  and  has  the  legal  right  to  ] 
his  creditors  as  he  may  wish  to  pay  to  the  ex 
others. 

5.  The  test  as  to  whether  a  conveyance   i 
not  whether  in   fact  it    hinders    or    delays 
the  collection  of  ^^^aim,  but  whether  or  n 
with   intent  t/^    i^^^der  '  hit 
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burden  of  showing  that  it  is  fraudulent  rests  upon  the 
plaintifis — (who  must  satisfy  the  jury  by  strong,  clear  and 
convincing  proofs  that  it  is  fraudulent;  otherwise,  it  is  the 
duty  of  the  jury  to  sustain  the  assignment  as  valid). 

The  clause  enclosed  in  parenthesis  is  refused  and  the  fol- 
lowing was  given  instead  thereof:  "who  must  satisfy  the 
jury  fully,  clearly  and  completely  that  it  is  fraudulent; 
otherwise,  it  is  the  duty  of  the  jury  to  sustain  the  assign- 
ment as  valid,"  and  defendants  excepted. 

There  is  nothing  in  defendant's  exception  to  Number  2 
of  plaintilTs  prayer  for  instructions  which  was  given  by  the 
Court;  and  while  Number  1  and  3  might  have  been  fuller 
on  the  points  they  touched,  yet  there  is  no  error  in  them 
when  taken  in  connection  with  the  rest  of  the  charge. 

There  is  error  in  the  Court's  having  given  the  plaintiflTs 
prayer  number  10.  The  doctrine  laid  down  in  Stone  v. 
Marshall,  7  Jones,  300,  was  overruled  by  Morris  v.  Pear- 
sorij  79  N.  C,  253.  There  is  error  also  in  His  Honor's 
having  given  No.  11  of  plaintiff's  prayer  for  instruction. 
/We  are  also  of  the  opinion  that  number  4  of  defendant's 
prayer  should  have  been  given  with  the  explanation  and 
limitation  which  followed  that  part  of  it  which  His  Honor 
did  give.  Number  5  should  also  have  been  given  with  the 
qualification  that  such  would  not  be  the  law  if  there  was  a 
conspiracy  between  the  assignor  and  the  assignee  to  hinder, 
delay  and  defraud  the  creditors  of  the  assignor  at  the  time 
of  the  execution  of  the  deed  of  assignment.  There  is  error 
in  the  particulars  set  out  in  this  opinion,  and  the  defend- 
ants must  have  a  new  trial. 

plaintiff's  appeal  in  same  case. 

Montgomery,  J.:  There  is  no  error  in  that  part  of  the 
judgment  from  which  the  plaintiffs  appealed.  "After  the 
institution  of  the  action  the  plaintiffs,  on  or  about  the  16th 


N.  C]  FEBRUAKY  TEEM,  1895.  645 


Blair  v.  Brown. 


day  of  February,  1891,  applied  to  Judge  Armfieldj  then 
holding  the  Courts  \of  the  7th  District,  at  Chambers,  in 
Kockingharo,  N.  C,  on  aflSidavits  filed,  for  an  injunction 
and  appointment  of  a  receiver  therein ;  and  upon  the  hear- 
ing His  Honor  made  the  following  order : 

"  It  is  adjudged  that  the  prayer  for  an  injunction  be 
refused,  the  restraining  order  heretofore  granted  ue  dis- 
solved, and  the  petition  for  the  appointment  of  a  receiver 
be  denied,  upon  the  defendant  S.  D.  Jones,  Trustee,  filing 
an  undertaking  in  the  sum  of  $5,000,  conditioned  as 
required  by  law,  to  be  approved  by  the  Court." 

In  pursuance  of  said  order  the  defendant  S.  D.  Jones, 
Trustee,  then  and  there  executed,  delivered  and  filed  an 
undertaking  with  sureties  in  which  the  obligors  undertook 
'^pursuant  to  the  statute  (  chapter  94,  Laws  of  1885,)  that 
the  said  S.  D.  Jones  shall  pay  to  the  plaintifilB  in  this  action 
all  such  amounts  as  may  be  recovered  and  adjudged  against 
him  upon  the  final  determination  of  this  action,  not  to 
exceed  $5,000." 

Among  other  things  in  the  complaint  the  plaintiffs 
alleged  "that  the  plaintiffs  applied  for  an  injunction  and 
teceiver  in  this  cause,  upon  the  trustee  S.  D.  Jones  execut- 
ing an  undertakieg  in  the  sum  of  $5,000,  conditioned  to 
pay  any  judgment  that  the  plaintiffs  may  recover  in  this 
action,  which  said  undertaking  was  duly  executed  by  S.  D. 
Jones,  Trustee,  with  J),  N.  Mclver,  John  W.  Scott  and  J. 
R.  Jones  as  sureties  thereto;  that  said  S.  D.  Jones  accepted 
the  aforesaid  trust  and  has  collected  a  large  sum  of  money 
and  other  property  from  the  assets  of  his  assignors,  amount- 
ing in  all  to  the  value  of  over  $5,000." 

The  defendant  trustee  and  the  sureties  to  said  undertak- 
ing, who  were  preferred  creditors  in  said  deed  of  assignment 
and  defendants  in  this  action,  admitted  in  their  answers  filed 
the  said  allegations. 
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One  of  the  plaintiffs'  prayers  in  their  complaint  was  for 
judgment  against  L.  T.  Brown  and  S.  D.  Jones,  Trustee,  and 
the  sureties  on  the  aforesaid  bond  for  the  sum  mentioned 
therein. 

At  December  Term,  1894,  this  cause  came  on  to  be  tried 
before  His  Honor,  R.  i^.  Armfield^  Judge^  and  a  jury,  upon 
the  following  issues  submitted  to  the  jury  : 

1.  "Was  the  deed  of  assignment  from  L.  T.  Brown  to 
Jones,  assignee,  executed  by  Brown  with  intent  to  hinder, 
defeat,  delay  or  defraud  the  creditors  of  L.  T.  Brown  f" 

The  jury  responded  to  said  issue,  "  Yes."    ' 

2.  "Is  the  defendant  indebted  to  the  plaintiffs,  if  so  in 
what  amount  %  " 

To  which  the  jury  responded,  "  Yes,  as  alleged  in  admis- 
sions filed." 

Which  admitted  indebtedness  of  L.  T.  Brown  to  the 
creditors  amounted  to  the  sum  of  $5,331.40,  and  interest. 

Upon  the  verdict  of  the  jury  (as  set  out  in  defendant's 
appeal),  the  allegations  in  the  complaint  and  the  admissions 
thereof  by  the  defendants  in  their  answers,  the  plaintiffs 
asked  for  judgment  against  said  Jones  and  sureties  upon 
said  undertaking  in  the  sum  of  $5,000.  The  Court  refused 
to  give  judgment  as  requested,  to  which  the  plaintiffs 
excepted. 

The  allegation  that  the  defendant  assignee  Jones  had 
received  of  the  assets  of  the  assignor  Brown  more  in  value 
than  the  amount  of  the  assignee's  bond,  to-wit,  $5,000,  is 
denied  by  the  defendants  in  their  answer :  and  an  account 
would  be  necessary  to  discover  the  true  amount  for  which 
the  assignee  would  be  liable.  But  as  a  new  trial  has  been 
granted  to  the  defendants,  the  reference  cannot  be  pro- 
ceeded with,  and  the  plaintiffs'  appeal  is  dismissed. 
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WILSON  COTTON  MILLS  v.  RANDLEMAN  COTTON  MILLS. 


Judgment  of  Justice  of  the  Peace — Collateral  Attach  for 
Fraud — Impeachment  of  Judgment  far  Fraud  in  answer 
to  Creditors  Bill — Attorney  Representing  both  Parties. 


1.  Defendant  corporation  made  an  assignment  for  benefit  of  credi- 

tors and  plaintiff  through  its  attorney,  who  was  also  trustee 
under  the  defendant's  assignment,  split  up  its  account 
against  defendant  so  as  to  bring  it  within  a  Justice's  juris- 
diction, and  obtained  judgments  thereon.  The  defendant 
made  no  defence  to  the  actions  before  the  Justice  of  the 
Peace  because  of  quieting  representations  made  by  the  said 
attorney  and  trustee.  Held^  that  in  its  answer  to  a  credit- 
or's bill,  brought  by  plaintiff,  the  defendant  had  the  right, 
by  way  of  counter  claim,  to  impeach  the  said  judgments  for 
fraud  and  to  demand  that  they  be  vacated. 

2.  In  such  case  the  defendant  need  not  set  out  formally  the  facts 

relied  upon  to  show  its  right  to  equitable  relief,  if  such  right 
can  be  gathered  from  the  whole  answer. 

3.  Where  the  trustee  in  a  deed  of  assignment  was  also  acting  as 

attorney  for  a  creditor  thereunder,  a  judgment  against  the 
assignor  in  favor  of  the  creditor,  rendered  on  motion  of  such 
attorney,  will  be  declared  a  fraud  in  law  though  there  was 
no  fraudulent  intent. 

Petition    of  plaintiffs   to  rehear   case  reported    in   115 
N.  C,  475. 

Messrs,  H.  G.  Connor  and  B.  F.  Long^  for  petitioners. 
Mr,  J.  N,   Wilson^  contra. 

A  VERY,  J.:  It  is  contended  for  the  plaintiffs  that  while  this 
Court  correctly  held  that  the  judgment  could  not  be  vacated 
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unless  by  "  a  direct  proceeding  to  set  it  aside  for  fraud  "  and 
that  courts  of  equity  must  "  refuse  aid  in  cases  when  their 
action  would  be  tantamount  to  appellate  jurisdiction  "  exer- 
cised in  the  correction  of  errors  of  law,  it  erroneously  con- 
cluded in  violation  of  that  principle  that  they  should  not  be 
permitted  "  to  have  a  preference  over  other  creditors." 

It  is  a  general  rule  that  equity  will,  in  the  distribution 
of  a  fund  amongst  creditors,  respect  "  priorities  theretofore 
acqiiired."  Is  the  cause  before  us  an  exception  to  that 
rule  ?  Is  it  consistent  with  this  doctrine  to  leave  a  judg- 
ment, that  constitutes  a  lien  upon  realty,  unimpeached,  and 
yet  to  so  interpret  the  maxim  that  he  who  seeks  equity 
must  do  equity,  as  to  compel  the  holder  of  such  prior  lien 
to  take  ratably  of  the  fund  arising  from  such  realty  with 
those  who  had  not  obtained  judgment  prior  to  the  filing  of 
the  creditors  bill  ? 

We  think  it  is  clear  that  if  the  judgments  rendered  by 
the  justice  of  the  peace  are  allowed  to  remain  ynimpeached 
they  must  have  priority,  at  least,  in  the  distribution  of  the 
fund  arising  from  the  sale  of  the  real  estate  of  the  defend- 
ant company.  The  controversy  is  therefore  narrowed  down 
to  the  single  point  whether  in  such  an  action  as  that  before 
us,  the  defendant  could  by  way  of  counter  claim,  set  up 
allegations  suflScient  for  the  purpose  and  directly  impeach 
for  fraud  the  judgments  which  are  the  foundation  of  plain- 
tiff's  bill.  If  it  be  conceded  that  the  judgments  could  have 
been  assailed  for  irregularity  only  by  way  of  defence  in  the 
justice's  court,  why  can  not  the  Superior  Court  entertain  a 
bill  iu  the  exercise  of  its  equitable  jurisdiction  to  set  them 
aside  for  fraud  ?  If  it  can,  is  it  not  in  consonance  with  the 
leading  purpose  in  establishing  the  Code  practice  to  treat 
like  an  original  bill  a  sufficient  statement  of  the  grounds  of 
impeachment  in  an  answer  founded  upon  them  and  brought 
by  the  judgment  creditor  against  the  judgment  debtor,  and 
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to  allow  the  latter  to  set  up  by  way  of  counter  claim  any 
matter  growing  out  of  the  same  transaction  and  upon  which 
he  might  have  maintained  an  independent  action. 

In  Dougherty  v.  Sprinkle^  88  N.  C,  30O,  Justice  Euffin, 
in  a  well  considered  opinion,  announced  as  the  mature  con- 
clusion of  the  Court  that  "  according  to  all  authorities  the 
court  of  a  justice  of  the  peace  is  but  a  common  law  court 
and  that  his  jurisdiction  does  not  embrace  causes  of  a  pecu- 
liarly equitable  nature."  That  doctrine  has  been  approved 
in  many  later  cases  and  has  thus  received  abundant  sup- 
port from  succeeding  courts,  if  the  very  statement  of  it  did 
not  carry  with  it  the  conviction  of  its  soundness.  Patterson 
V.  Goochy  108  N.  C,  603  ;  Long  v.  Rankin^  Ihid^  333  ;  Far- 
thing V.  Shields,  106  N.  C,  289  ;  Bevill  v.  Cox,  107  N.  C, 
175. 

The  numerous  cases  therefore  in  which  it  has  been  settled 
that  a  justice's  judgment  can  not  be  assailed  or  impeached 
for  irregularities  which  a  court  of  common  law  jurisdiction 
had  the  power  to  correct,  except  by  the  tribunal  in  which 
it  was  rendered,  have  no  bearing  upon  the  question  before 
ns.  Cannon  v.  Parker,  81  N.  C,  320 ;  McKee  v.  Angel, 
90  X.  C,  60  ;  Morton  v.  Rippy,  84  N.  C,  611 ;  Birdsey  v. 
Harris,  68  X.  C,  92. 

If  the  defendant  had  sought  to  set  aside  the  judgment  on 
the  ground  that  its  assent  to  the  rendition  of  it  was  pro- 
cured in  such  a  way  as  to  render  it  voidable  for  fraud  in 
law,  it  would  have  been  compelled  to  invoke  the  aid  of  a 
court  of  equity  when  law  and  equity  were  administered  in 
different  courts.  Now  that  both  are  administered  in  the 
same  Court  and  often  in  the  same  action,  if  the  equity  is 
sufficiently  alleged  either  in  a  complaint  or  by  way  of 
counter  claim  in  an  answer  to  a  cause  of  action  founded 
upon  the  judgment,  the  party  seeking  the  relief  may,  upon 
proof  of  the  averments  relied  upon  to  establish  the  fraud, 
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prayer  for  instructions    His    Honor    among   other   things 
charged  the  jury  as  follows  : 

1.  If  the  jury  shall  find  that  the  deed  was  not  made  to 
secure  bona  fide  debts,  but  for  the  mere  purpose  of  giving 
ease  to  the  debtors,  it  is  fraudulent  and  void  and  the  jury 
should  so  find. 

2.  That  if  the  jury  should  believe  from  the  evidence  that 
any  part  of  the  debts  preferred  in  the  deed  of  assignment 
were  fictitious  and  this  fact  was  known  to  the  assignor 
Brown  and  the  assignee  Jones,  then  the  deed  is  fraudulent 
and  void  and  the  jury  should  so  find. 

3.  If  the  jury  should  find  that  there  was  an  agreement 
between  said  Brown  and  Jones  that  they  or  either  of  them 
should  falsely  represent  said  Brown  to  be  solvent, <and  upon 
this  representation  purchase  goods  so  as  to  have  a  sufficient 

,  quantity  on  hand  to  save  said  Jones  harmless  by  making 
the  deed  of  assignment,  and  upon  these  representations  the 
said  Brown  did  purchase  from  the  creditors  herein,  then 
the  deed  is  fraudulent  and  void,  and  the  jury  should  so 
find. 

The  defendants  in  apt  time  excepted  to  the  foregoing 
instructions  numbered  1,  2  and  3,  and  his  Honor  proceeded 
to  instruct  the  jury,  as  follows,  without  objection  or  excep- 
tion : 

4.  Every  debtor  in  failing  circumstances  has  the  legal 
right  to  make  an  assignment  of  his  property  for  the  bene- 
fit of  his  creditors  and  has  the  legal  right  to  prefer  such  of 
his  creditors  as  he  may  wish  to  pay  to  the  exclusion  of  the 
others. 

5.  The  test  as  to  whether  a  conveyance  is  fraudulent  is 
not  whether  in  fact  it  hinders  or  delays  a  creditor  in 
the  collection  of  his  claim,  but  whether  or  not  it  was  made 
with  intent  to  so  hinder  or  defraud  his  creditors.  If 
there   be  no  such  intent  in  the  mind  of  the  assignor  at 


N.  C]  FEBRUARY  TERM,  1895.  641 


Blair  v.  Brown. 


the  time  the  conveyance  is  executed,  it  matters  not  what 
effect  the  execution  of  the  conveyance  may  have. 

6.  Although  the  jury  should  believe  that  the  assignor 
Brown  made  false  representation  to  sundry  parties  in  the 
fall  of  1890  for  the  purpose  of  obtaining  goods,  this  is  not 
suflScient  to  vitiate  the  assignment,  and  should  not  be  con- 
sidered by  the  jury,  except  as  a  circumstance  to  assist  them 
in  discovering  the  assignor's  intent  at  the  date  of  the  assign- 
ment. 

7.  The  fraudulent  intent  must  have  existed  in  the  assign- 
or's mind  when  the  deed  was  executed  and  delivered,  and 
although  he  may  have  previously  intended  to  assign  his 
property  to  defraud  his  creditors,  still  if  the  deed  was  bona 
Jide,  and  no  such  intent  existed  in  the  assignor's  mind  at 

the  time  of  its  execution  and  delivery,  the  deed  would  not 
be  fraudulent,  and  the  plaintiffs  would  not  be  entitled  to 
recover. 

8.  If  the  jury  should  find  that  the  execution  of  the  deed 
of  assignment  operated  to  the  ease,  comfort  or  benefit 
of  the  assignor  Brown  and  to  the  injury  of  creditors,  this 
would  not  make  the  deed  fraudulent  or  void  unless  made 
with  that  intent  on  the  part  of  Brown  that  it  should  so 
operate. 

9.  If  the  jury  should  find  that  the  assignor  Brown  or 
the  assignee  Jones,  before  the  date  of  assignment,  made 
false  representations  to  various  parties  with  a  view  of 
obtaining  goods  to  enable  said  Brown  to  continue  his  busi- 
ness, or  for  any  other  legal  or  legitimate  purpose,  and 
not  for  the  purpose  of  hindering,  delaying  or  defrauding 
creditors,  the  deed  of  assignment  is  not  for  that  reason 
void. 

In  further  response  to  the  plaintiffs'  prayers  for  instruc- 
tions the  Judge  instructed  the  jury  as  follows : 

10.  If  the  jury  shall  find  that  said  deed    is  fraudulent  as 
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and  when  Worth  received  through  his  agent  Sharpe,  the 
assurance  that  Woodard's  purpose  was  only  to  place  *the 
claims  of  his  client's  on  an  equal  footing  with  the  debts 
due  banks,  their  relations  were  such  that  Worth  was  war- 
ranted in  trusting  to  him  as  an  attorney  to  protect  the 
interests  represented  by  both.  Woodard  was  one  of  the 
trustees  at  the  time,  in  possession  of  the  property  and 
accountable  for  it  to  the  assignor  and  the  creditors,  and  sus- 
tained such  relations  to  the  defendant  company  as  entitled 
its  president  to  expect  that,  while  such  relations  continued, 
he  would  refrain  from  taking,  as  an  attorney  of  an  adver- 
sary party,  any  judgment  that  would  bind  its  property, 

Though  an  attorney  acts  in  good  faith  for  both  plaintiff 
and  defendant  in  any  action  or  proceeding  in  the  Courts,  it 
is  well  settled  that  any  judgment  entered  upon  his  motion 
against  either  party,  for  whom  he  appears  as  an  attorney, 
and  in  favor  of  the  other  will  be  set  aside,  on  the  ground 
that  it  is  a  fraud  in  law.  Molyneux  v.  Huey^  81  N.  C, 
106 ;  Arrington  v.  Arrington,  decided  at  this  Term ; 
Moore  v.  Gidney,  76  N.  C,  34. 

However  innocently  or  honestly  Mr.  Woodard  may  have 
acted  in  his  zealous  efforts  to  advance  the  interests  of  his 
original  clients,  until  he  placed  himself  at  arm's  length  by 
notice  that  he  had  ceased  to  act  as  trustee.  Worth  was 
excusable  for  being  misled  by  his  representations  that  he 
would  so  manage  the  claims  of  the  plaintiff  as  to  leave  the 
assets  of  the  insolvent  company  to  be  distributed  as  pro- 
vided in  the  deed  under  which  both  were  acting  as  trustees. 
Gooeh  V.  Peebles^  105  N.  C,  411.  Knowing  his  associate 
to  be  a  lawyer,  Worth  was  justified  in  confiding  more 
implicitly  in  any  assurance  as  to  the  legal  effect  of  his  pro- 
j)Osed  conduct  of  the  suits  before  the  Justice  of  the  Peace. 
Xo  man  can  maintain  a  suit  against  himself  even  in  his 
fiduciary  capacity,  and  it  was  upon  this  principle  that  the 
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law  placed  th^  claim  of  a  personal  representative  against 
the  decedent  of  whose  estate  he  has  charge,  on  an  equal 
footing  with  a  judgment  for  demands  of  the  same  kind 
held  by  other  creditors.  Where  two  adversary  parties  to 
an  action  are  both  warranted  in  trusting  to  an  attorney  to 
protect  their  interests  involved  in  the  controversy,  as  occas- 
ion may  demand,  a  judgment  rendered  on  motion  of  such 
attorney,  though  he  may  have  no  actual  fraudulent  intent 
(as  seems  to  be  conceded  in  this  case)  is  deemed  fraudulent 
in  law.     Arrington  v.  Arrington^  supra. 

We  think  that  the  reason  upon  which  this  doctrine  is 
founded  requires  its  application  to  a  case  where  an  attorney 
is  counsel  for  a  plaintiff,  who  is  suing  the  attorney  as  a 
trustee  or  those  he  represents  in  his  fiduciary  capacity  and 
seeking  to  gain  an  advantage  over  both  the  trustor  and 
cestnis  que  trust.  It  is  not  material  that  Worth  was  sued  as 
president  of  the  defendant  company  when  he  was  acting  in 
the  dual  capacity  of  trustee  and  president.  It  was  equally 
his  duty  as  trustee  and  president,  as  far  as  possible,  to  see 
that  the  purpose  of  the  assignor,  the  defendant  company, 
as  expressed  in  the  deed,  until  that  was  set  aside  by  the 
Court,  was  carried  into  effect  by  preventing  the  plaintiff 
company  from  acquiring  a  lien  that  would  give  it  priority. 
Knowing  that  the  other  trustee  had  accepted  a  trust  which 
imposed  upon  him  the  same  duty.  Worth  was  warranted  in 
relying  upon  him  to  carry  out  the  purpose  expressed  to 
Sharpe  and  communicated  subsequently  to  him. 

We  forbear,  because  it  is  needless  to  do  so,  to  enter  upon 
the  discussion  of  the  other  question  suggested  on  the  first 
argument  of  the  case,  whether  an  assignment  by  a  corpora- 
tion which  provides  for  a  ratable  distribution  of  the  pro- 
ceeds arising  from  the  sale  of  all  of  its  property,  should  not 
be  upheld  as  valid,  on  the  ground  that  it  is  not  within  the 
letter  of  the  statute  {The  Code,  Sec.  685).  While,  therefore, 
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we  arrive  at  the  conclusion  upon  a  different  principle,  we 
think  that  it  was  correctly  held  that  the  assets  should  be 
ratably  distributed.  But  in  order  to  allow  that  the  Court 
below  should  have  vacated  the  justice's  judgments  in  favor 
of  the  plaintiif  on  the  ground  that  facts  sufficient  to  war- 
rant such  a  decree  were  alleged  and  proven  by  the  defend- 
Ant  company. 

The  Petition  is  Dismissed. 


H.  Z.  SHERRILL  v.  WESTERN  UNION  TELEGRAPH  COM- 
PANY. 

Practice — Certiorari — Statement  by  Trial  Judge — Sup- 
plying Omission  i?)   Testimony. 

Where  the  affidavit  in  an  application  for  a  certiorari  showed  that 
the  word  ^'nof'  was  omitted  in  an  important  part  of  the 
testimony  and  was  accompanied  by  a  telegrram  from  the 
Trial  Judge  to  the  same  effect  and  expressing  his  readiness 
to  supply  the  omission,  the  writ  will  be  granted. 

Messrs,  Z.  C.  Caldwell  and  Burwell^  Walker  cfe  Cansler^ 
for  plaintiff*. 

Mesers.  Jones  cfc  Tillett^  for  defendant  (petitioner). 

Clark,  J. :  The  case  on  appeal  was  settled  by  the 
Judge.  The  defendant  files  an  affidavit  for  certiorari 
on  the  ground  that  the  word  "not"  was  by  inadvertence 
left  out  in  an  important  part  of  the  testimony  and  appends 
a  telegram  from  the  Judge,  to  that  effect,  expressing  his 
readiness  to  make  the  correction.  This  complies  with  the 
re(|uirements  laid  down  in  the  authorities.  Boyer  v.  Teagut^ 
106  N.  C,  571 :  Bank  v.  Bridgers,  114  N.  C,  107.  That 
tlie  hearing  might  not  be  delayed,  an  instanter  certiorari 
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was  ordered  to  issue  and  the  cause  placed  at  the  end  of 
the  District  to  be  called  in  its  order  on  the  second  call  of 
the  docket  for  the  week.  Considering  the  nature  of  the 
correction  asked,  on  suggestion  from  the  Court,  the  argu- 
ment is  proceeded  with  on  the  first  call,  subject  to  any 
change  which  may  be  made  in  the  record  by  the  return  to 
the  certiorari^  the  decision  being  withheld  till  such  return 
is  made.  Motion  Allowed. 


H.  Z.  SHERILL  v.  WESTERN  UNION  TELEGRAPH  COM- 
PANY. 

Action  for  Damages — Telegraph  Company — Failure  to 
Deliver  Message — Trial — Expression  of  Opinion  hy 
Trial  Judge  —  Negligence  —  Damages  —  Mental  An- 
guish. 

1.  Where  plaintiff,  in  an  action  against  a  telegraph  company  for  fail- 

ure to  deliver  a  message,  shows  that  defendant  received  it 
and  failed  to  deliver  it,  he  has  established  a  prima  facie  QB.%e 
and  it  devolves  upon  the  defendant  to  show  excuse  for  such 
failure. 

2.  Where,  in  an  action  against  a  telegraph  company  for  failure  to 

deliver  a  message,  the  plaintiff  establishes  a  prima  fade 
case,  the  question  of  negligence  is  for  the  jury  and  an 
instruction  that  *'upoa  all  the  evidence  if  believed,  plaintiff 
is  not  entitled  to  recover,"  is  an  expression  of  opinion  by 
the  Court  upon  the  weight  of  the  evidence  in  violation  of 
Sec.  413  of  The  Code, 

3.  In  the  trial  of  an  action  against  a  telegraph  company  for  failure 

to  deliver  a  message,  an  instruction  that  if  the  defendant 
made  proper  enquiries  as  to  the  whereabouts  of  the  person 
to  whom  the  message  was  addressed,  from  t)ersons  of  wide 
acquaintance  in  the  neighborhood  and,  upon  information  so 
received,  delivered  the  message  to  a  person  of  the  same 
name,  it  had  used  reasonable  diligence,  was  erroneous  inas- 
much as  it  left  out  of  consideration  when  and  after  how 
much  delay  the  equiries  were  made. 
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4.  Where,  in  the  trial  of  an  action  for  damages  for  failure  to  deliver 

a  telegraphic  message,  it  appeared  that  the  message  on  its 
face  asked  for  an  answer  and  money  was  paid  for  a  special 
delivery,  it  was  negligence  in  the  receiving  agent  when  he 
found  difSculty  in  delivering  it,  not  to  wire  the  sending  office 
for  a  better  address  and  not  to  notify  the  sender  immediately 
upon  the  non-delivery  of  the  message. 

5.  A  telegraph  company  cannot  by  contract  restrict  its  liability 

for  mistake  or  delay  in  the  delivery  of  a  message. 

6.  Where  the  nature  of  a  telegraphic  message  appears  on  its  face 

and  the  telegraph  company  fails,  through  negligence,  to 
deliver  it,  the  party  injured  by  its  non-delivery  can  recover 
damages  for  the  mental  anguish  caused  thereby. 

Civil  action,  for  dam^es  for  the  non-delivery  of  a  tele- 
graphic message  by  a  telegraph  company,  tried  before 
Bryan^  eA,  and  a  jury,  at  November  Term,  1894,  of  Iredell 
Superior  Court.  From  the  judgment,  on  a  verdict  for 
defendant,  the  plaintiff  appealed.  The  facts  sufficiently 
appear  in  the  opinion  of  Associate  Justice  Clark. 

Messrs.  Burwell^  Walker  cfe  Cansler  and  L.  C.  Caldwell^ 
for  plaintiff  (  appellant ). 

Messrs.  Jones  cfe  Tillett,  for  defendant. 

Clark,  J.:  The  plaintiff  having  shown  the  delivery  of 
the  message  to  the  defendant,  with  the  charges  prepaid  (and 
it  would  have  been  the  same  if  the  defendant  had  accepted 
the  message  with  charges  to  be  collected),  and  the  failure  to 
deliver  the  message,  a  prima  facie  case  was  made  out  and 
the  burden  rested  on  the  defendant  to  show  matter  to  ex- 
cuse its  failure.  Thompson  on  Elec^tr.,  Sec.  274,  and  cases 
cited;  Bartlett  vs.  Tel,  Co,^  16  Am.  St.  Repts., 447;  Pear- 
sail  V.  Tel.  Co.,  21  Am.  Rep.,  662.  The  Court  erred  in 
granting  the  defendant's  second  prayer  for  instruction  that 
'*up(m  all  the  evidence,  if  believed,  the  plaintiff  is  not  enti- 
tled to  recover  and  the  jury  should  answer  the  fourth  issue 
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No."  The  Court  should  instructthe  jury  that  a  given  state 
of  facts,  as  a  matter  of  law  would  or  would  not  be  negli- 
gence. Eitiry  v.  Railroad^  109  N.  C,  589.  But  when  the 
plaintiff  makes  out  9u  prima  facie  case,  then  to  instruct  the 
jury  that  the  evidence  rebuts  it  and  overcomes  it,  is  to 
invade  the  province  of  the  jury  and  violates  Chapter  452  of 
the  Acts  of  1796  {Code^  Sec.  413)  which  forbids  an  expres- 
sion of  opinion  by  the  Judge  upon  the  w^eight  of  the  evi- 
dence. 

The  first  instruction  granted  at  the  instance  of  the 
defendant  was  erroneous  because  it  left  out  of  consideration 
when  and  after  how  much  delay  the  inquiries  were.  The 
promptness  with  which  they  were  made  was  an  essential 
element  in  an  instruction  as  to  whether  there  was  reasona- 
ble diligence.  The  third  instruction  given  at  the  instance 
of  the  plaintiff  was  erroneous.  After  showing  the  contract 
and  the  failure  to  deliver  the  message,  the  plaintiff  had 
made  out  a  prima  facie  case  and  the  burden  was  on  the 
defendant  to  rebut  negligence.  The  Court  properly  told  the 
jury  that  the  defendant  was  not  a  guarantor  of  the  delivery 
and  that  they  should  distinguish  between  plaintiff's  grief 
for  the  death  of  the  child  for  which  the  defendant  was  in 
no  wise  responsible,  and  that  caused  by  his  being  deprived 
by  the  defendant's  negligence  of  the  consolation  of  seeing 
his  child  before  its  death,  but  it  again  erred  in  telling  the 
jury  that  there  was  no  evidence  to  support  the  second  issue 
and  directing  them  to  answer  it  "no." 

As  to  the  plain tifTs  prayers  for  instructions,  the  message 
on  its  face  asked  for  an  answer,  and  money  was  paid  for  a 
special  delivery.  The  agent  at  Statesville  violated  the 
rules  of  the  company,  upon  his  own  evidence,  in  not  wiring 
back  to  the  sending  oflBce  for  a  better  address,  when  he 
found  difficulty  in  delivering  the  message,  and  in  not  noti- 
fying the  sender  immediately  upon  the  non-delivery  of  the 
116—42    . 
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message.  For  these  and  other  reasons  appearing  in  the 
evidence,  it  was  error  to  refuse  the  fourth  and  sixth  of  the 
plaintiff's  prayers  for  instruction.  There  were  other  errors 
excepted  to,  in  apt  time,  but  it  is  unnecessary  to  pass  on 
them  in  detail,  as  they  will  probably  not  occur  on  another 
trial  in  view  of  the  principles  above  laid  down. 

The  right  of  the  plaintiff  to  maintain  this  action  was 
sustained  on  a  former  appeal,  109  N.  C,  527.  That  the 
defendant  cannot  by  contract  restrict  its  liability  was  held 
in  Brown  v.  Tel,  Co,^  111  N.  C,  187,  which  is  now  re- 
affirmed. 

The  plaintiff,  if  the  message  was  not  delivered  by  reason 
of  defendant's  negligence,  the  nature  of  the  message  appear- 
ing on  its  face,  can  recover  damages  for  the  mental  anguish 
caused  thereby.  Young  v.  Telegraph  Co.^  107  N.  C,  370  ; 
Thompson  v.  Tel.  Co.^  Ihid^  449.  The  Courts  of  all  oiir 
sister  States  are  not  in  accord  with  each  other  on  this  prin- 
ciple. A  majority  of  those  who  have  so  far  passed  on 
this  question  sustain  this  view,  being  (in  addition  to  this 
State)  the  Courts  of  Texas,  Indiana,  Kentucky,  Tennessee, 
Iowa  and  Alabama.  The  weight  of  the  text  writers  is  to 
the  same  effect.  Gray  on  Tel.,  Sec.  65  ;  4  Lawson  Rights  & 
Rem.,  Sec.  1970  ;  2  Thompson  Neg.,  847,  Sec.  11 ;  Segwick 
Dam.  (8th  Ed.)  Sec.  894;  Sutherland  Dam.  (2nd  Ed.)  Sec.  97; 
^9  Am.  Law  Review,  267.  An  opposite  view  is  held  by  the 
Courts  of  Georgia,  Mississippi,  Kansas  and  Dakota.  In  the 
U.  S.  Circuit  Courts  opinions  have  been  delivered  on  both 
«ides.  The  better  reason  in  our  opinion  is  with  those  which 
agree  with  the  precedents  in  our  own  Court ;  for,  otherwise, 
except  where  the  negligence  is  as  to  messages  relating  to 
pecuniary  matters,  there  would  be  no  liability  for  any  neg- 
lect by  telegraph  companies  and  these  great  and  necessary 
public  agencies  would  be  irresponsible  and  therefore  unre- 
liable, as  to  the  correctness   in  transmission  or  promptness 


K.  C]  FEBRUARY  TERM,  1895.  659 


Wallace  v.  Douglas. 


in  delivery  of  messages  of  whatever  importance,  if  not 
relating  to  mere  money  transactions.  No  man  could  depend 
upon  the  correctness  or  promptness  of  messages,  as  to  which 
the  law  enforces  no  responsibility  when  they  must  pass 
through  the  hands  of  so  many  agents.  The  Supreme  Court 
of  Illinois,  though  not  passing  directly  on  the  point,  has 
intimated  a  leaning  to  the  view  held  by  this  Court,  while 
the  Supreme  Court  of  Missouri  has  recently  adhered  to  the 
rnling  of  the  minority.  The  cases  have  been  collected  in 
the  notes  in  several  late  volumes  of  the  American  State 
Reports.  It  is  unnecessary  to  cite  them  here,  or  to  say 
more  than  to  refer  to  and  approve  our  own  precedents  on 
this  point. 

New  Trial. 


WALLACE  BROTHERS  v.  R.  M.  DOUGLAS. 

United  States  Deputy   Marshals — Assignment  of  Claims 

Against  the  Qovernment, 

1.  The  matter  of  the  compensation  of  deputy  United  States  mar- 

shals is  between  them  and  the  marshal  and  not  between 
them  and  the  Government  and  therefore  the  assignment  of 
their  claims  for  compensation  against  the  marshal  is  not 
in  violation  of  Section  3477  of  the  Revised  Statutes  of  the 
United  States. 

2.  Where  a  United  States  marshal  accepted  a  draft  on  him  by  his 

deputy  marshal,  "payable  when  I  receive  funds  to  the  use  of 
the  drawer/^  he  became  liable  when  the  moneys  were  placed 
to  his  credit  though  he  had  not  taken  manual  possession 
thereof. 

Civil  action,  heard  before  Bynum^  «/.,  at  May  Term, 
1894,  of  Ibedell  Superior  Court,  on  exceptions  to  a  report 
of  a  referee.  The  facts  and  contentions  of  the  parties  will 
be  found  in  the  reports  of  the  former  appeals  contained  in 
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103  N.  C,  19,  and  114  N.  C,  450,  and  in  the  opinion  of 
Associate  Justice  Montgomery.  The  exceptions  to  the 
report  were  overruled  and  defendant  appealed. 

Messrs,  Armfield  tfe  T^irner,  for  plaintiff. 
Mr.  R.  M,  Douglas^  for  defendant  (appellant). 

Montgomery,  J. :  This  is  the  fourth  time  this  cause  has 
been  before  the  Court.  In  tlie  report  of  the  first  appeal, 
103  N.  C,  19,  can  be  seen  the  statement  of  the  contention 
between  the  parties. 

The  referee,  at  the  August  Term,  1893,  of  the  Superior 
Court  of  Iredell  County,  made  an  amended  report,  as  fol- 
lows: "1.  That  the  defendant  R.  M.  Douglas  was  Mar- 
shal of  the  Western  District  of  North  Carolina  for  the 
years  1878,  1879,  1880  and  1881,  and  that  during  said 
years  he  had  in  his  employment,  as  Deputy  Marshals,  J.  T, 
Patterson,  Jr.,  W.  J.  Patterson  and  S.  P.  Graham. 

"2nd.  That  on  the 4th day  of  December,  1879,  J.  T.Pat- 
terson, Jr.,  drew  a  draft  on  defendant  in  favor  of  himself 
for  !|200.00  (two  hundred  dollars)  and  endorsed  by  him  on 
same  day  to  Blantuo  &Dryant  and  subsequently  purchased 
by  the  plaintiffs,  who  are  now  owners  thereof,  and  that  on 

the day  of 188 —  the  plaintiffs  presented  said 

draft  to  the  defendant  for  payment,  who  accepted  the  same 
conditionally  by  writing  across  the  face  thereof  the  follow- 
ing : 

"Accepted,  payable  when  I  receive  funds  to  the  use  of  J. 
T.  Patterson,  Jr.  R.  M.  Douglas, 

U.  S.  Marshal.'' 

"3rd.  That  on  the  16th  day  of  November,  1881,  W.  J. 
Patterson  drew^  a  draft  on  defendant  for  $325.00  (three 
hundred  and  twenty-five  dollars)  payable  to  himself  and  on 
said  day  endorsed  by  him   and  accepted  by  the  defendant 
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conditionally  by  writing  across  the  face  thereof  the  follow- 
ing : 

"Accepted,  payable  when  I  receive  funds  to  the  use  of 
W.  J.  Patterson.  Signed,  R.  M.  Douglas, 

U.  S.  Marshal." 

"And  that  the  plaintiffs  are  now  the  owners  thereof. 

**4th.  That  neither  of  the  foregoing  drafts  have  been  paid, 
nor  any  part  thereof. 

"5th.  That  the  defendant,  Douglas,  has  had  placed  to  his 
credit  in  the  Treasury  Department  of  the  United  States  the 
sum  of  $460.76  on  claims  due  him  for  services  of  J.  T.  Pat- 
terson, Jr.,  performed  prior  to  the  acceptance  of  his  said 
draft  and  the  aforesaid  sum  of  $460.76  was  not  subject  to 
any  previous  order  or  money  advanced  by  the  defendailt  to 
J.  T.  Patterson,  Jr.,  and  that  the  same  was  placed  to  his 
credit  and  control  since  the  acceptance  of  said  draft. 

"6th.  That  said  Defendant  Douglas  has  had  placed  to 
his  credit  and  control  in  the  Treasury  Department  in 
Washington,  D.  C,  the  sum  of  $2,274.65  due  him  for  ser- 
vice of  W.  J.  Patterson  rendered  prior  to  the  acceptance 
of  the  aforesaid  draft  for  $325.00  and  that  the  same  was 
not  subject  to  any  previous  draft  or  monies  advanced  by 
the  defendant  to  the  said  \V.  J.  Patterson,  except  a  draft 
for  $100.00  and  one  for  $500.00,  and  that  the  aforesaid  sum 
of  $2,274.55  was  placed  to  the  credit  and  control  of  the 
defendant  since  the  acceptance  of  said  draft. 

"7th.  That  the  amount  of  the  claim  which  S.  P.  Gra- 
ham traded  to  the  plaintiffs  on  the  25th  day  of  October, 
1881,  was  $98.82  for  services  rendered  by  said  Graham  as 
Deputy  Marshal  to  the  defendant  and  sworn  to  before  J.  C. 
Anderson,  U.  S.  Commissioner,  on  the  20th  day  of  October, 
1881,  and  that  the  same  was  presented  to  defendant  by 
the  plaintiffs,  which  he  agreed  to  pay,  and  of  the  aforesaid 
claim  $95.62  has  been  placed  to  the  credit  and  control  of 
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the  defendant  in  the  Treasury  Department  at  Washington, 
D.  C,  since  the  acceptance  of  said  claim  by  defendant,  the 
remainder  of  said  claim  having  been  allowed  by  the  gov- 
ernment. That  the  voucher  so  traded  to  the  plaintiffs  was 
for  services  rendered  prior  to  said  acceptance  and  before 
the  same  was  transferred  to  the  plaintiffs.  And  the  fur- 
ther sum  of  $2,858.76  was  placed  to  the  defendant's  credit 
and  control  in  the  Treasury  Department  for  services  ren- 
dered by  said  Graham,  and  out  of  that  sum  the  defendant 
has  received  $900.00,  leaving  $1,958.76  to  the  credit  of 
the  defendant  since  said  acceptance. 

"8th.  The  referee  finds  as  a  further  fact  that  the  afore- 
said amounts,  when  added  together,  make  a  sum  total  of 
$620.62. 

"From  the  foregoing  facts  I  find  the  following  conclu- 
sions of  law : 

"1st.  That  the  amount  of  money  placed  to  the  credit 
and  control  of  the  defendant  in  the  Treasury  Department 
at  Washington,  D.  C,  as  found  above  and  which  are  largely 
in  excess  of  the  plaintiffs'  claims  are  subject  to  the  pay- 
ment of  the  drafts  sued  on  to  the  full  amount  of  the  same 
with  interest  thereon  at  6  per  cent,  from  the  17th  day  of 
July,  1885,  at  which  time  this  action  began,  till  the  7th  day 
of  August,  1893,  which  amount  to  $318.55,  added  to  the 
principal  make  a  sum  total  of  $939.17,  which  I  find  as  a 
conclusion  of  law  that  the  plaintiff's  are  entitled  to  judg- 
ment against  the  defendant  and  for  costs  of  action.  All 
of  which,  together  with  the  evidence  introduced  by  both 
parties  and  the  rulings  as  to  the  competency  of  evidence, 
is  respectfully  submitted,  this  7th  day  of  August,  1893.^' 

At  May  Term,  1894,  when  the  case  was  called  for  hear- 
ing, the  defendant  made  the  following  motions :  "  That  the 
action  be  dismissed  for  that  the  complaint  and  evidence  in 
the  case  disclose  that   all  the  drafts  and  accounts  herein 
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declared  on  were  drawn  on  claims,  or  an  interest  in  claims, 
against  the  United  States  before  their  allowance,  and  are 
therefore  null  and  void  under  the  Statutes  of  the  United 
States ;  the  defendant  further  moves  that  the  action  be  dis- 
missed because  the  referee  does  not  find  that  any  sums  of 
money  have  been  paid  to  the  defendant."  The  motions 
were  overruled  and  the  defendant  excepted.  The  Court 
then  proceeded  to  consider  the  case  on  the  report  and  excep- 
tions. The  exceptions  were  not  sustained,  the  findings  of 
the  referee  were  adopted  and  confirmed,  and  the  following 
judgment  was  rendered : 

"This  action  coming  on  for  hearing  before  JSynunij  Judge^ 
at  May  Term,  1894,  of  Iredell  Superior  Court,  upon  the 
report  of  H.  Bingham,  Esq.,  and  exceptions  thereto,  and  the 
decision  of  the  Supreme  Court,  passing  upon  the  judgment 
of  Whiiaker^  Judge^  heretofore  rendered  at  November  Term, 
1893,  of  this  Court. 

"The  defendant's  exceptions  4,  6,  7,  9  and  12,  not  hereto- 
fore passed  upon,  are  overruled,  and  the  opinion  of  the 
Supreme  Court  overruling  exceptions  1,  2,  3  and  11  is 
hereby  adopted. 

"The  Court  adopts  the  findings  of  the  referee  upon  his  find- 
ings of  fact,  holding  as  matter  of  law,  the  records  A,  B  and 
C.  "  AA  "  being  admitted  by  the  Supreme  Court  as  com- 
petent testimony,  was  sufficient  to  sustain  the  findings  of 
fact  by  the  referee  in  his  findings  5,  6,  7  and  8,  when  plain- 
tiff moved  for  judgment  against  defendant  because  of  his 
negligence  in  not  collecting  said  sums  due  him  as  Marshal 
for  services  of  plaintiffs'  assignors,  which  the  referee  finds 
had  been  allowed  defendant  and  placed  to  his  credit  and  con- 
trol, which  motion  was  allowed  by  the  Court.  Where- 
upon, upon  motion  of  plaintiffs'  counsel,  Messrs.  Annfield 
and  Turner,  it  is  considered  and  adjudged  by  the  Court  that 
the  plaintiffs  Wallace  Bros,  recover  of  the  defendant  R.  M. 
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Douglas  the  Biim  of  $961.50,  with  interest  on  $620  at  six 
per  cent,  per  annum  from  May  21,  1894,  till  paid.  It  is 
further  considered  that  the  plaintiffs  recover  of  the  defen- 
dant their  costs  of  this  action,  to  be  taxed  by  the  Clerk  of 
this  Court,  except  the  sum  of  one  hundred  dollars  allowed 
to  H.  Bingham,  Esq.,  for  taking  and  stating  the  account  in 
this  case,  which  is  to  be  divided,  the  plaintiff  paying  $50 
and  the  defendant  paying  $50  thereof  as  heretofore  ad- 
judged." 

To  the  judgment  the  defendant  excepted  for  the  reason, 
as  he  alleges,  that  it  shows  that  no  funds  had  been  received 
by  the  defendant  to  the  use  of  J.  T.  Patterson,  Jr.,  W.  J. 
Patterson,  or  on  the  account  of  S.  P.  Graham,  and  that 
thereiore  the  plaintiffs  are  not  entitled  to  any  judgment  on 
the  claim.  He  also  excepts  to  the  judgment  on  the  ground 
'Hhat  plaintiffs  cannot  maintain  the  action  and  make  any 
recovery  against  defendant  for  the  reason  that  the  alleged 
causes  of  action  are  unlawful,  for  that  the  drafts  and 
account  declared  on  are  based  upon  and  assign  an  interest 
in  claims  against  the  United  States  before  the  allowance  of 
the  claim  by  the  Treasury  Department  of  the  United  States 
in  violation  of  section  3477  U.  S.  Revised  Statutes. 

Ilis  Honor  properly  refused  to  dismiss  the  action  for  the 
first  cause  assigned  therefor.  The  matter  of  the  compen- 
sation of  the  deputies  Marshal  of  the  defendant  is  between 
them  and  the  marshal  and  not  between  them  and  the  Gov- 
ernment, and  therefore  the  assignment  of  their  claims  for 
compensation  against  the  Marshal  is  not  in  violation  of 
Section  3477  of  the  Revised  Statutes  of  the  United  States. 
Wallace  v.  Douglas^  103  X.  C,  19. 

The  second  cause  assigned  for  the  dismissal  of  the  action 
was  properly  refused.  It  was  not  necessary  for  the  defend- 
ant to  have  received  the  manual  possession  of  the  money 
which  had  been  placed  to  his  credit  and  under  his  control 
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in  the  Treasury  Department  at  Washington  for  the  services 
of  his  deputies,  to  fix  him  with  liability  on  the  acceptances 
which  he  had  made  for  them.  For  whatever  reason  the  . 
defendant  had  failed  or  refused  to  make  his  settlement  with 
the  Government,  his  deputies  had  no  concern.  Their  com- 
pensation, though  due  to  them  by  the  defendant,  was 
audited  and  passed  upon  by  the  proper  Government  officials 
and  put  to  the  credit  and  under  the  control  of  the  defend- 
ant; and  upon  that  having  been  done,  there  was  a  receiv- 
ing by  the  defendant  of  the  funds ;  so  far  as  he  and  his 
deputies  were  concerned,  the  defendant  became  liable  to 
them,  and  as  a  consequence  to  their  assignees,  the  plaintiffs. 

The  exceptions  to  the  judgment  cover  the  same  grounds 
as  do  the  motions  to  dismiss,  and  they  are  not  sustained 
here.  » 

There  is  no  error  in  the  judgment,  even  if  it  be  con- 
ceded that  the  Court,  in  rendering  it,  gave  a  wrong  reason 

therefor. 

No  Error. 

FuRCHES,  J.,  having  been  of  counsel,  did  not  sit  on  the 
hearing  of  this  case. 


J.  M.  SHARPE  et  al  v.  W.  A.  ELIASON,  Assignee  of  L.  PINKUS. 

Action  for  Accounting  Against  Assignee  for  Benefit  of 
Creditors — Reference — Insufficient  Report, 

1.  Where,  in  an  action  for  an  accounting  against  the  assignee  of 
an  insolvent's  estate,  a  reference  is  made  to  ascertain  the  con- 
dition of  the  estate  and  the  conduct  of  the  business  by  the 
assignee,  the  parties  are  entitled  from  the  referee  to  a 
statement  of  all  the  items  of  the  account  between  them  in 
order  that  either  may,  if  he  thinks  proper,  except  to  any  par- 
ticular item ;  therefore, 
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2.  Where  a  referee,  in  such  action,  stated  in  his  report  that  cer- 
tain property  which  had  been  sold  belonged  to  the  assigned 
estate  and  had  been  duly  aocounted  for  by  the  assignee ; 
Held^  that  such  report  was  too  uncertain  in  that  it  failed  to 
state  how  much  was  realized  from  the  sale  and  how  it  had 
been  accounted  for^ 

Action  by  plaintiffs  against  W.  A.  Eliason  assignee  of 
L.  Pinkus,  for  an  acconnting  to  ascertain  the  amount  with 
which  defendant  is  chargeable  as  assignee  and  for  his 
removal  and  the  appointment  of  a  receiver.  From  a  judg- 
ment confirming  the  report  of  a  referee  the  plaintiffs 
appealed.  The  facts  necessary  to  an  understanding  of  the 
decision  appears  in  the  opinion  of  Chief  Justice  Faircloth. 

Mr.  Z.  C.  Caldwellj  for  plaintiffs  (appellants). 
Messrs.  Rohhins  cfe  Long^  for  defendant. 

Faircloth,  C.  J. :  This  case  was  heard  on  referee's  report 
and  one  fact  found  was  as  follows :  "That  the  blackberries 
sold  Wallace  Bros,  were  part  of  the  effects  belonging  to  the 
assignment,  or  became  such,  and  are  duly  accounted  for  by 
the  said  Eliason  as  assignee."  The  plaintiffs  except,  and 
say  "That  said  report  is  vague  and  uncertain,  in  that  it 
does  not  state  the  amount  of  monev  realized  for  berries  sold 
Wallace  Bros,  and  does  not  state  how  the  same  was 
accounted  for."  The  other  two  findings  of  fact  and  excep- 
tions thereto  present  the  same  question.  His  Honor  over- 
ruled these  exceptions  and  gave  judgment  confirming  the 
report,  &c.  In  this  there  was  error.  The  reason  is,  as  has 
been  heretofore  stated  by  this  Court,  that  the  parties  are 
entitled  from  the  referee  to  a  statement  of  all  the  items  of 
the  account  between  them,  in  order  that  either  may,  if  he 
thinks  proper,  except  to  any  particular   item.     McCarap- 
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7jell   V.  McClunffy  75   N.   C,   393.     Exceptions  sustained. 
Canse  remanded  to  be  proceeded  in,  &c. 

Judgment  Reversed. 

FuRCHES,  J.,  having  been  of  counsel,  did  not  sit  on  the 
hearing  of  this  appeal. 


W.  B.  MOORl?et  al  v.  DARIEN  SMITH  et  al. 

Action  Against  Administrators — Foreign  Judgment — Sur- 
eties— Equity. 

1.  Where  a  judgement  was  obtained  in  another  State  against  the 
administrators  and  sureties  of  a  deceased  administrator,  and 
an  action  was  instituted  in  this  State  for  a  settlement,  such 
judgment  is  competent  evidence  against  and  binding  upon 
the  administrators  and  their  privies,  it  appearing  that  such 
administrators  were  present  and  resisting  the  recovery  in  the 
foreign  Court. 

3.  In  an  equitable  action  for  the  settlement  of  the  estate  of  a 
deceased  administrator  and  to  satisfy  a  judgment  obtained 
in  another  State  against  his  personal  representatives  and  the 
sureties  on  his  bond,  such  sureties  may  intervene  and  receive 
credit  for  wh^t  they  have  paid  on  the  judgment,  remaining 
liable  to  plaintiffs  for  any  balance  due  on  the  judgment  in 
excess  of  what  may  be  realized  in  the  present  action. 

Civil  action,  heard  before  Bryan^  «/.,  at  January  Term, 
1895,  of  Rockingham  Superior  Court. 

1.  In  July,  1862,  Pleasant  W.  Moore  died  intestate  in 
Henry  County,  Va.,  and  in  October,  1862,  Drury  Smith 
was  duly  qualified  as  administrator  of  said  Moore  in  Rock- 
ingham County,  N.  C,  and  filed  his  bond  in  the  penal  sum 
of  820,000,  with  H.  C.  Wooten,  James  W.  Trent  and  John 
W.  Morris  as  sureties  on  said  bond,  all  of  said  sureties  being 
then  and  now  citizens  of  Henry  County,  Va.  The  plaintiffs 
are  the  heirs-at-law  and  distributees  of  said  P.  W.  Moore. 
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2.  In  1872  said  Drury  Smith  died  intcBtate  and  the  defend- 
ants, Darien  Smith  and  G.  W.  Smith,  were  in  January, 
1873,  duly  qualified  as  his  administrators  and  the  other 
defendants  are  the  heirs-at-law  and  distributees  of  said 
Drury  Smith. 

3.  In  1878  the  plaintiffs  instituted  a  suit  in  Henry 
County,  Va.,  against  the  defendant  Administrators  and 
their  said  sureties  for  an  account  and  settlement  of  their 
said  estate,  which  resulted  in  a  judgment  in  the  Court  of 
Appeals  of  Virginia  against  the  defendants  and  by  a  decree 
of  the  Chancery  Court  of  Virginia  said  sureties'  lands  are 
ordered  to  be  sold  to  satisfy  said  judgment,  which  is  still 
unpaid. 

4.  Said  Drury  Smith's  estate  is  still  unsettled  and  this 
action  is  brought  for  a  settlement  thereof  and  to  have  lands 
sold  to  satisfy  their  judgment.  At  February  term,  1892, 
said  James  W.  Trent  and  John  W.  Morris  were  made 
parties  plaintiff  in  this  action,  who  filed  an  amended  com- 
plaint, alleging  that  they  were  in  danger  of  having  their 
lands  sold  to  satisfy  the  Virginia  judgment  and  praying  the 
court  to  protect  them  by  requiring  the  representatives  of 
their  principal  in  said  judgment  to  satisfy  the  same  out  of 
the  real  and  personal  property  of  the  said  Drury  Smith's 
estate.  Judgment^  for  plaintiffs  against  defendants  was 
rendered,  from  which  defendants  appealed. 

Messr/i,  Watson  <&  Buxto7\^  for  plaintiff. 

Messrs.  7?.  J).  Heidj  Olefin  cfe  Manly  and  Shejyherd  <t 

Bushee^  for  defendants  (appellants). 

Faircloth,  C.  J.  ( after  stating  the  facts ):  His  Honor 
ordered  an  account  of  the  estate  of  Smith  to  be  taken  and 
reserved  the  question  of  the  personal  liability  of  the  defen- 
dant administrators  until  the  referee's  report  is  filed.    The 
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question  uiore  elaborately  argued  before  us  was  as  to  the 
eflect  of  the  Virginia  judgment  against  the  defendant 
administrators,  Darien  and  G.  W.  Smith.  We  find  it 
ujinecessary  to  enter  into  that  question,  because  that  judg- 
ment was  unquestionably  valid  against *the  sureties  Trent 
and  Morris,  who  are  now  plaintiffs  in  this  action.  That 
judgment  is  also  competent  evidence  against  the  defendant 
administrators  and  their  privies,  it  appearing  from  the 
record  that  the  administrators  not  only  had  notice  but  were 
present  and  resisting  the  recovery  against  them  and  the 
sureties  of  their  intestate,  as  principal  debtor.  Lewis  v. 
I^ort,  75  N.  C,  251 ;  Hare  v.  Grant,  77  N.  C,  203. 

The  further  objection  was  taken  that  plaintiffs,  Trent 
and  Morris,  could  not  recover,  as  they  are  indemnified, 
until  they  have  paid  the  debt  against  their  principal.  In 
an  action  at  law  this  position  would  be  tenable,  but  it 
18  not  so  in  a  Court  of  equity,  and  for  this  reason 
they  were  properly  allowed  to  be  made  parties  plain- 
tiff. The  exercise  of  this  equitable  jurisdiction  works 
out  just  -results,  i.  e.  the  other  plaintiffs  are  enabled  to 
receive  the  money  due  them,  the  real  debtor  is  compelled 
to  pay  it  and  the  plaintiff  sureties  are  relieved  from  jeop- 
ardy. Ferrer  v.  Bunett,  4  Jones  Eq.,  455  ;  Quickell  v.  Hen- 
derson, 6  Jones  Eq.,  286  ;  Scott  v.  TiTnherlahe,  83  N.  C,  382. 
Of  course  the  plaintiff  sureties  would  remain  liable  on  the 
Virginia  judgment  for  any  balance  not  realized  in  this 
action.  If  it  appeared  that  there  were  any  creditors  of 
Smith's  estate,  they  would  be  necessary  parties  to  enable 
those  sureties  to  avail  themselves  of  this  equitable  relief; 
but  in  their  absence,  the  heirs  and  distributees  are  the  next 
entitled  and  they  are  present  in  this  proceeding  to  receive 
the  money  due  by  defendants. 

It  will  be  the  duty  of  the  Court  below  to  direct  that  the 
plaintiff  sureties  receive  no  more  than  they  have  paid  on 
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said  judgment  to  the  use  of  the  other  plaintiffs  since  its 
rendition  and  that  the  other  plaintiffs  receive  the  balance 
of  the  recovery  according  to  their  several  rights. 
With  these  modifications,  the  judgment  is  affirmed. 

Affirmed. 


J.  L.  H ARTSELL  v.  W.  C.  COLEMAN  et  al. 

Action  to  Recover  Land — Deed — Vague  and    Uncertaifi 

Description — Extraneous  Evidence. 

A  description  of  lands  in  a  deed  as  '^lying  on  the  west  side  of 
Spring  Street  and  north  of  Mill  Street/^  followed  by  courses 
and  distances  from  '^a  stone^'  on  Spring  Street  around  a  par- 
allelogram to  the  place  of  beginning,  without  indicating 
whetlier  the  starting  point  is  at  the  intersection  of  Spring 
and  Mill  Streets,  or  at  a  more  remote  point,  is  not  so  vague 
and  uncertain  on  its  face  as  to  require  the  exclusion  of  proof 
aliunde  to  locate  the  land  by  fitting  the  description  to  the 
lot  claimed  under  the  deed. 

Civil  action,  tried  by  Boyhin,,  Judge^  and  a  jury,  at 
January  Term,  1895,  of  Cabarrus  Superior  Court. 

Among  other  deeds  introduced  by  the  defendants  for  the 
purpose  of  showing  title  in  the  defendant  Coleman,  the 
landlord,  to  that  part  of  the  land  of  which  the  defendants 
were  in  possession,  after  plaintiff  had  established  a  prima 
facie  case,  was  one  from  John  Fink  and  wife  and  C.  A. 
Plott  to  Luther  Palmer,  dated  20th  January,  1881. 

The  description  in  the  deed  was  as  follows : 

"  All  that  lot  of  land  situated  in  the  county  of  Cabarrus 
in  the  State  of  North  Carolina,  adjoining  the  lands  of  Dr. 
John  Fink,  in  the  town  of  Concord,  and  others,  and 
bounded  as  follows : 

'•Lying  on  west  side  of  Spring  street  and  north  of  Mill 
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street.  Beginning  at  a  stone  on  Spring  street  and  runs  N. 
43  W.  55  feet  to  a  stone  on  Spring  street ;  then  S.  47  W.  10 
poles  to  a  stone ;  then  S.  43  E.  55  feet  to  a  stone ;  then  X. 
47  E.  10  poles  to.  the  beginning,  containing  38  square  rods, 
more  or  less." 

The  following  plat  was  introduced : 
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The  defendant  ofl:*ered  to  introduce  parol  evidence  to 
identify  and  locate  the  land  therein  mentioned.  The 
plaintiff  objected,  alleging  that  the  description  of  the  land 
set  out  in  said  deed  was  too  vague,  uncertain  and  indefinite 
to  be  identified  by  parol  evidence.  The  Court  sustained 
the  plaintiff's  objection,  and  the  defendant  Coleman 
excepted. 

There  was  a  verdict  for  the  plaintiff.  Motion  by  the 
defendant  for  a  new  trial  was  overruled  and  defendant 
Coleman  appealed. 
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Mr.  W  J,  Montgomery^  for  plain tiif. 

Mr,  ir.  G,  Meana^  for  defendant  (appellant). 

Avery,  J. :  The  words  "lyin^  on  the  west  side  of  Spring 
street  and  north  of  Mill  street"  might  be  interpreted  as 
meaning  that  the  lot  is  to  be  located  immediately  west  or 
indefinitely  but  not  very  remotely  west  of  it.  If  it  is  not 
the  usual  interpretation  given  to  them,  and  therefore  the 
proper  construction,  it  is  certainly  not  erroneous  if  the 
defendant  could  proceed  upon  that  theory  and  prove  to  the 
satisfaction  of  a  jury,  that  such  a  hypothesis  would  enable 
him  to  fit  the  description  to  the  lot  claimed  by  him  so  as  to 
bring  all  of  the  descriptive  expressions  into  harmony,  to 
hold  that  it  would  be  competent  for  him  to  do  so.  If  we 
can  conceive  of  a  reasonable  theory,  upon  which  pertinent 
parol  evidence  might  subserve  this  purpose,  the  opportunity 
should  have  been  given  to  the  defendant  to  adduce  such 
proof  to  support  it. 

Supposing  that  the  in.tention  of  the  parties  was  that  the 
deed  should  be  interpreted  as  if  the  word  "  side"  had  been 
inserted  after  "north,"  it  would  follow  necessarily  that 
the  beginning  corner  must  be  located  at  the  intersec- 
tion. This  must  be  true  because  it  would  be  impossible 
otherwise  to  run  the  first  call  N.  43  W.  56  feet  from  one 
point  to  another  on  Spring  street  and  thence  S.  47  W.  10 
poles  to  a  stone,  then  S.  43  E.  55  feet  to  a  stone,  then  N. 
47  E.  10  pcles  to  the  beginning  and  still  leave  Mill  street 
on  the  immediate  South  of  the  parallelogram  (which  as  a 
mathematical  certainty  must  be  formed),  unless  such  were 
the  relative  positions  of  the  street  and  lot.  We  might  have 
supposed  for  the  purposes  of  this  case  that  there  was  an 
intersection  of  the  streets  even  if  it  had  not  been  admitted 
by  counsel  and  if  by  running  from  it  the  location  should 
prove  to  be  in  perfect  accord  with  the  other  parts  of  the 
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description,  as  for  instance  by  finding  that  the  parallelo- 
gram would  be  bounded  on  the  north  and  west  by  lands 
owned  at  the  date  of  the  deed  by  Dr.  John  Fink  and  on  the 
east  and  south  by  the  two  streets,  there  would  be  abundant 
evidence  to  go  to  the  jury  to  fit  the  description  to  the  thing. 
Edwards  v.  Bowden^  99  N.  C,  80.  The  question  being 
whether  the  description  was  too  vague  and  uncertain  upon 
its  face  to  warrant  the  admission  of  proof  aliunde  to  locate 
it,  we  have  endeavored  to  discard  from  our  minds  the  state- 
ments of  counsel  as  to  what  the  testimony  would  have  been 
under  a  different  ruling.  The  map  with  explanations  must 
be  treated  as  if  it  had  been  drawn  by  a  surveyor  acting 
upon  a  theory  and  making  a  possible  location  out  of  what 
appeared  upon  the  face  of  the  d^eds. 

Testing  the  accuracy  of  the  ruling  of  the  court  below  in 
this  way,  we  think  there  was  no  error  in  holding  that  the 
description  could  not  have  been  fitted  to  the  land  upon 
any  reasonable  hypothesis  that  could  be  fairly  deduced 
from  it.  There  was  error  which  entitles  the  defendant  to  a 
new  trial. 

New  Trial. 


LELAND  MARTIN  v.  JOHN  A.  CHAMBERS  et  al. 

Practice — Dismissal  of  Appeal — Negligence   in  Prosecu- 
ting Appeal — Motion  to  Peinstate. 

Where  an  appeal  after  being  on  the  docket  for  two  terms  was  dis- 
missed, when  reached  in  its  order  at  the  third  term,  for  want 
of  prosecution,  it  will  not  be  reinstated  on  appellant's  affidavit 
that  his  attorney  was  sick,  it  not  appearing  that  the  appel- 
lant made  any  enquiry  of  his  attorney  regarding  the  appeal 
or  sought  to  get  other  counsel  to  prosecute  it. 
116—43 
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PETITION  OF  DEFENDANTS  TO  REINSTATE  APPEAL. 

M?\  L.  S.  Benhow^  of  counsel  for  petitioners,  filed  the 
petition. 

Clark,  J. :  This  case  having  been  on  the  docket  two 
terms  without  being  prosecuted,  when  reached  in  its  order 
at  the  third  term,  no  one  yet  appearing  to  prosecute  it,  was 
dismissed  as  provided  by  Rule  15.  Wiseman  v.  Coinrnis" 
sioners,  104  N.  C,  330.  The  appellant  now  moves  to  rein- 
state on  the  ground  that  he  intrusted  his  case  to  his  coun- 
sel and  supposed  he  would  attend  to  it  and  that  said  attor- 
ney was  sick  and  unable  to  attend  to  the  appeal  and  avers 
that  appellant  was  without  fault  and  that  he  has  not  been 
negligent.  The  conclusion  at  which  the  appellant  arrives 
is  not  warranted  by  the  facts  stated.  The  cause  was 
on  this  docket  three  terms.  It  does  not  appear  that 
counsel  was  ill  the  whole  of  that  time.  If  he  was, 
the  appellant  was  clearly  negligent  in  not  securing 
other  counsel  to  attend  to  his  appeal  in  this  Court.  If 
he  was  not  ill  the  whole  time,  it  is  not  averred  that  the  ap- 
pellant enquired  about  the  case  of  his  counsel,  or  urged 
him  to  attend  to  it,  or  paid  any  attention  to  it  in  any  way 
whatever.  There  may  be  cases  in  which  the  appellant  has 
to  this  extent  entirely  abandoned  all  attention  to  his 
appeal,  entrusting  it  solely  to  his  counsel  and  making  no 
further  enquiry.  If  an  appellant  chooses  so  to  act,  aban- 
doning all  thought  of  his  case  to  his  counsel,  and  his  appeal, 
after  being  neglected  three  terms,  is  dismissed  under  the 
rules,  his  grievance  has  been  sustained  at  the  hands  of  his 
counsel  and  his  remedy  (if  he  can  show  he  has  suffered  loss) 
is  by  action  against  his  counsel  for  damages  sustained  by 
his  neglect  so  grossly  to  discharge  the  duty  he  has  contracted 
to   perform.     But   an  appellant    who  so  entirely  abandons 
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all  attention  to  his  appeal  as  to  let  it  remain  for  three 
terms  in  this  Court  without  ascertainining  and  without 
enquiry  even  whether  it  was  receiving  any  attention,  or 
even  whether  such  counsel  had  attended  this  Court,  is  not  in 
a  condition  to  ask  this  Court  to  encumber  its  docket  lenger 
with  a  case  which  concerns  himself  so  little,  nor  to  vex  the 
party  who  has  secured  judgment  below  by  protracting  the  lit- 
igation. The  judgment  below  is  presumed  to  be  correct, 
and  the  party  seeking  to  reverse  it  must  assign  and  show 
error,  and  must  prosecute   his  appeal  with  more  diligence 

than  the  appellant  has  shown.  ^ 

Motion  Denied. 


C.  J.  SHOAF  &  CO.  v.  E.  FROST. 

Exemptions — Allotment —  Valuation  on  Appeal — Reallot- 

mefit — Practice. 

1.  Upon  an  appeal  from  an  appraisal  of  homestead  and  personal 

property  exemptions,  under  the  provisions  of  Ch.  347,  Acts 
of  1886  (amendatory  of  Sec.  519  of  The  Code)  the  valuation  as 
determined  by  the  verdict  of  the  jury  is  final  and  the  com- 
missioners appointed  by  the  Court  to  set  apart  the  exemp- 
tions in  accordance  with  the  verdict  must  be  guided  by  that 
valuation. 

2.  Upon  an  api)eal  from  the  appraisal  of  homestead  and  personal 

property  exemptions  and  the  assessment  of  the  value  thereof 
by  a  jury,  the  commissioners  to  set  apart  the  exemptions  in 
accordance  with  the  verdict  must  be  appointed  by  the  Court 
and  summoned  by  the  sheriff. 

• 

Action  tried  at  Fall  Term,  1894,  of  Davie  Superior 
Court,  before  Battle,  e/.,  upon  exceptions  filed  by  plaintiffs 
to  the  allotment  of  homestead  and  personal  property 
exemptions  to  defendant. 
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Upon  the  trial  the  following  issues  were  tendered  by 
plaintiffs  and  submitted  to  the  jury  : 

"1.  Was  the  land  allotted  as  a  homestead  worth  more 
than  $1,000  at  the  time  of  allotment  ?     'Yes.' 

"2.  If  yes,  what  was  the  land  then  worth  ?  Answer, 
'$2,000.' 

"3.  Was  the  personal  property  allotted  as  a  personal 
property  exemption  worth  more  than  $500  at  the  time  of 
the  allotment?     'Yes.' 

"4.  If  yes,  what  was  said  property  then  worth  i  Answer, 
'$600.'  " 

The  defendant  objected  to  the  2d  and  4th  issues,  and 
insisted  that  the  jury  could  only  pass  upon  the  question 
whether  the  homestead  and  personal  property  exemption, 
as  allotted,  were  excessive.  Objection  overruled  and  defend- 
ant excepted. 

The  Court  thereupon  adjudged  that  the  allotment  of 
both  real  and  personal  property  be  set  aside,  and,  further, 
that  the  Sheriff  summon  three  freeholders  to  go  upon  the 
premises  and  reallot  the  homestead  and  personal  property 
of  the  defendant,  and  appraise  the  same,  guided  by  the  ver- 
dict of  the  jury  in  this  proceeding  and  report  to  the  next 
term  of  Court.     The  defendant  excepted  and  appealed. 

Messrs.  Watso7i  cJ&  Buxton^  for  plaintiff. 

Messrs.  Glenn  cfe  Manli/y  for  defendant  (appellant). 

Clark,  J.:  The  Act  of  1885,  Ch.  347,  amendatory  of 
section  519  of  The  Code^  provides  that  if  the  homestead 
appraisal  or  assessment  shall  be  increased  or  reduced  by  the 
jury  on  appeal  "  the  jury  shall  assess  the  value  of  the  prop- 
erty embraced  therein  "  and  that  "  the  Court  shall  appoint 
three  commissioners  to  lay  off  and  set  apart  the  homestead 
and  personal  property  exemption  in  accordance  with  the 
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verdict  of  the  jury,^^  If  upon  the  jury's  finding  an  allot- 
ment excessive,  or  the  reverse,  the  case  should  simply  go 
back  to  another  board  of  assessors  or  appraisers,  without 
any  valuation  fixed  by  the  jury  on  the  allotted  property, 
another  valuation  of  the  appraisers  could  be  excepted  to, 
again  and  again,  and  the  matter  could  thus  be  kept  in 
Court  indefinitely.  To  prevent  this  very  evil  the  Act  of 
1885  was  passed,  providing  that  the  property  embraced  in 
the  allotment  should  be  valued  by  the  jury.  Then,  when 
the  commissioners  appointed  by  the  Court  meet,  taking 
such  valuation  as  final,  it  is  their  duty  merely  to  add  or  cut 
off  enough  ( as  the  case  may  be  )  to  make  the  amount  of  the 
constitutional  allotment.  Any  exception  to  the  action  of 
this  second  board  can  only  be  to  the  correctness  of  the  val- 
uation added  or  subtracted  ( as  the  case  may  be )  taking 
the  jury  valuation  of  the  property,  first  allotted,  as  the 
basis. 

The  x\ct  ( Clark's  Code,  p.  526 )  provides  that  the  Court 
shall  appoint  three  disinterested  commissioners  to  make  the 
new  allotment  in  accordance  with  the  verdict  of  the  jury. 
It  was  probably  an  inadvertence  that  His  Honor  directed 
the  Sheriff"  to  summon  them,  meaning  it  seems  that  the 
Sheriff  should  also  select  them.  The  judgment  must  be 
modified  in  this  particular  by  the  Judge  at  the  next  term 
appointing  the  commissioners,  who  shall  then  be  summoned 
by  the  Sheriff. 

As  the  modification  in  the  allotment  made  by  the  new 
commissioners  must  be  "  in  accordance  with  the  verdict  of 
the  jnry"  the  valuation  placed  on  the  allotted  property  by 
the  jury  must  be  taken  as^absolutely  correct.  li,  by  extra- 
ordinary reasons,  as  added  improvements  or  great  rise  in 
values,  or  on  the  other  hand  the  destruction  of  buildings  or 
great  depreciation  in  values,  it  may  be  that  relief  can  be 
had  in  the  manner  pointed  out  in    Vanstory  v.   Thornton^ 
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110  N.  C,  10,  upon  an  action  brought  for  that  purpose. 
But  the  commissioners  appointed  by  the  judge  under  this 
act  to  make  the  reallotment  must  be  guided  by  the  valu- 
ation fixed  by  the  verdict  of  the  jury. 

Modified  and  Affirmed. 


D.  W.  HARMON  et  al  v.  C.  W.  HUNT,  Assignee,  et  aJ. 

Action  in  Mature  of  Creditor's  Bill — Corporation — Cred- 
itors— Stockholders —  Unpaid  S^ibscription — Evid-ence — 
Judgment  Against  Corporation, 

1.  In  an  action  by  a  creditor  of  an  insolvent  corporation  against  a 

stockholder  thereof  to  recover  the  amount  of  his  unpaid 
subscription,  a  judgment  rendered  on  the  report  of  a  referee 
in  an  action  to  set  aside  an  assignment  by  the  corporation, 
together  with  the  findings  of  the  referee  that  such  stock- 
holder after  subscribing  for  a  certain  amount  of  stock  and 
paying  in  one-half  of  his  subscription,  had  been  allowed  to 
draw  out,  after  the  assignment,  all  he  had  paid  in,  was  com- 
petent evidence  against  such  stockholder  although  he  was 
not  a  party  to  the  action  in  which  such  judgment  was  ren- 
dered. 

2.  One  who  has  not  objected  to  the  admission  in  evidence  of  a 

referee's  report  in  a  former  action  to  which  he  was  not  a 
party  cannot  complain  on  appeal  that  the  admission  of  such 
evidence  was  an  error. 
8.  Where,  in  an  action  by  the  creditors  of  an  insolvent  corporation 
against  a  stockholder  thereof  to  recover  the  amount  of  his 
unpaid  subscription,  such  stockholder  admitted  that  he 
had  subscribed  and  had  not  paid  his  subscription  to  the  cap- 
ital stock,  and  introduced  no  further  evidence,  it  was  proper 
to  direct  a  verdict  to  be  rendered  against  him. 

Civil  action,  in  the  nature  of  a  creditor's  bill,  in  which 
the  creditors  of  the  Kernersville  Manufacturing  Company 
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asserted  their  right  to  resort  to  the  capital  stock  paid  and 
iiDpaid,  as  a  trust  fund  for  the  payment  of  its  debts,  heard 
before  Battle^  </.,  and  a  jury,  at  August  Term,  1894,  of 
FoBSYTH  Superior  Court.  There  was  a  verdict  for  the 
plaintiffs,  and  from  the  judgment  thereon  the  defendant, 
R.  S.  Linville,  appealed.  'The  facts  appear  in  Blalock  v. 
Manufacturing  Company  (110  N.  C.  Reports,  99)  and  in 
the  opinion  of  Associate  Justice  Fubches. 

Messrs.    Jones  cfe  Patterson  and    Glenn  cfe  Manly^  for 
plaintiffs. 

Mr.  J.  S.  Grogan^  for  defendants  (appellants). 

Fubches,  J. :  We  gather  from  the  record  in  this  case 
and  the  exhibits  "A"  and  "E,"  which  it  seems  were  offered 
in  evidence  on  the  trial  and  made  a  part  of  the  case  on 
appeal,  that  some  years  ago— probably  in  1881 — there  was 
a  corporation  formed  in  Forsyth  County  for  the  purpose  of 
working  and  manufacturing  tobacco.  That  a  number  of 
persons  became  subscribers  to  the  capital  stock  of  said 
company  in  various  amounts,  among  whom  was  the  defend- 
ant, R.  S.  Linville,  to  the  amount  of  $200.00.  That  a 
number  of  these  subscribers  paid  into  said  company,  which 
was  organized  and  known  as  the  "Kernersville  Manufactur- 
ing Company,"  the  amount  of  their  subscriptions,  while 
some  of  them  paid  only  a  part  and  some  of  them  paid 
nothing,  or  if  they  paid  any  part,  were  allowed  to  withdraw 
what  they  had  paid  in.  In  1885  this  company  failed  in  busi- 
ness, became  insolvent  and  made  an  assignment  of  its  assets 
to  the  defendant  Hunt,  to  secure  certain  of  its  creditors. 
That  some  time  after  the  assignment,  the  plaintiffs, 
creditors  of  said  company,  commenced  this  action  to  set 
aside  said  assignment  for  fraud  and  for  judgment  on  their 
several  indebtedness  and  for  general  relief     This  action 
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was  in  the  nature  of  a  creditor's  bill  and  a  reference  was 
made  to  Mr.  Gray  to  take  and  state  an  account  of  the 
whole  matters  involved  which  he  did  and  reported  to  Fall 
Term,  1889,  of  Forsyth  Superior  Court.  Both  sides  filed 
exceptions  to  said  report  and  it  was  continued  until  Feb- 
ruary Term,  1891,  when  all  the  exceptions  were  overruled, 
report  confirmed  and  judgment  rendered  for  amounts  found 
due  in  the  report.  This  judgment  was  appealed  from,  110 
N.  C,  99,  the  judgment  modified  and  affirmed,  subject  to 
the  modifications  made  by  this  Court. 

In  said  report  the  referee  finds  that  the  defendant  Lin- 
ville  subscribed  $200.00  and  that  he  paid  in  $100.00,  being 
one-half  of  his  subscription,  but  afterwards  he  was  allowed 
to  withdraw  the  $100  he  had  paid  in,  and  the  Court  gave 
judgment  against  said  defendant  for  the  amount"  so  found 
against  him,  and  although  this  judgment  was  modified  in 
this  Court  on  appeal,  it  was  not  modified  or  changed  in 
respect  to  Linville. 

After  this  action  was  commenced  the  Court  made  an  order 
to  issue  summons  to  all  the  corporators,  making  them  party 
defendants,  and  it  seems  summonses  w^ere  issued  and  the 
defendant  Linville  was  present  participating  in  taking  the 
evidence  in  the  reference  and  it  was  supposed  he  was 
served.  But  the  papers  in  the  case  were  afterwards 
destroyed  and  though  they  were  partially,  or,  it  may  be, 
fully  restored  by  copies  from  the  case  on  appeal  in  this 
Court,  no  summons  was  found  against  the  defendant  Lin- 
ville. The  concern  being  insolvent,  a  summons  in  the 
original  action  was  issued  against  the  defendant  Linville, 
which  was  served  and  a  supplemental  complaint  was  filed 
in  substance  (though  very  inartistically  done)  declaring 
that  defendant  subscribed  $200.00  to  the  capital  stock  of 
said  corporation,  that  he  paid  in  $100.00,  but  afterwards 
drew  it  out ;  that  he  (Linville)  was  a  party  to  the  action  when 
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the  accouDt  was  taken  and  judgment  rendered  against  him 
at  February  Term,  1891. 

The  defendant  answers  and  does  not  deny  the  subscrip- 
tion, but  alleges  that  he  was  in  the  employment  of  ^he  con- 
cern, that  it  did  not  keep  its  contract  with  him,  that  it  was 
owing  him  in  January,  1888,  more  than  his  subscription, 
and  it  compromised  the  matter  and  he  "surrendered"  it,  and 
paid  him  back  the  $100.  He  denied  that  he  was  served 
with  a  summons  or  that  he  was  a  party  to  the  suit  at  the 
taking  of  the  account  or  at  the  time  of  the  judgment. 

Without  objection  or  exception  two  issues  were  submitted 
to  the  jury  by  the  Court : 

"Ist.  Was  R.  S.'  Linville  a  party  to  this  action  at  the 
time  of  the  hearing  before  the  referee  January  18th,  1889, 
and  when  judgment  was  rendered  confirming  the  referee's 
report?"  Ans.    "Yes." 

"2nd.  In  what  amount,  if  any,  is  R.  S.  Linville  indebted 
to  the  Kernersville  Manufacturing  Company  ?"  Ans.  "$200, 
with  interest  from  January  18th,  1889." 

Upon  these  issues  the  Court  gave  judgment  against  the 
defendant  and  the  defendant  appealed,  assigning  the  follow- 
ing ground  of  error  : 

"1.  That  the  Judge  allowed  the  jury  to  consider  in  pass- 
ing on  the  first  issue,  the  statement  in  the  referee's  report 
that  R.  S.  Linville  was  present  at  the  trial  before  him. 
•(The  Judge  allowed  this  and  the  referee  also,  as  a  witness, 
so  testified.) 

"2.  The  admission  of  the  referee's  report  as  evidence. 
{When  this  report  was  introduced  by  the  plain tifl^s,  the 
defendant  Linville  did  not  object.) 

"3.  The  admission  of  the  testimony  of  the  witnesses  Bux- 
ton, Eller,  Gray,  Glenn  and  Blalock. 

"4.  The  said  defendant  also  insisted  that  on  all  the  evi- 
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dence  the  Court  should  have  instructed  the  jury  to  answer 
the  first  issue  in  the  negative. 

"5.  Said  defendant  also  insisted  that  the  Court  had  no 
jurisdiction,  the  principal  amount  demanded  of  him  being 
only  two  hundred  dollars. 

"6.  Said  defendant  also  objected  to  the  appointment  of  a 


receiver." 


According  to  the  view  we  have  of  this  case,  we  cannot 
sustain  either  of  defendants  exceptions.  The  first  issue, 
ov^er  which  it  seems  the  contest  was  made,  in  our  opinion 
was  entirely  immaterial  and  should  not  have  been  submit- 
ted. But  it  did  the  defendant  no  harm,  as  we  think  the 
judgment  would,  or  should  have  been  the  same,  if  the  jury 
had  found  this  issue  "No"  instead  of  "Yes." 

The  corporation  was  the  defendant  and  it  represented 
the  assets  of  the  concern,  and  a  judgment  against  it  bound 
the  assets.  It  was  not  necessary  to  make  the  individual 
corporators  (the  stockholders)  parties,  to  do  this;  and  if  the 
defendant  was  one  of  the  corporators  and  had  not  paid  his 
subscription  to  the  capital  stock  and  the  concern  was  insol- 
vent, as  was  alleged  and  not  denied,  it  was  a  part  of  the 
assets — a  trust  fund — for  the  payment  of  debts.  JBlalock  v. 
M'fy,  Co.'y  110  N.  C,  199;  ffeggie  v.  B.  c&  Z.  A.sso.j  1(>7 
N.  C,  581,  and  cases  there  cited. 

The  findings  of  the  referee  and  the  judgment  of  the  Court 
at  February  term,  1891,  finding  and  adjudging  that  the 
defendant  Linville  was  one  of  the  corporators  ;  that  he  sulv 
scribed  $200  and  had  not  paid  it,  or  that  he  had  paid  JjllOO 
and  taken  it  out  again  and  owed  it  now,  was  at  least  ^*ma 
facie  true  and  was  competent  evidence  if  not  conclusive. 
And  if  the  defendant  Linville  was  not  a  party  at  the  time 
of  taking  the  account  and  judgment  ( and  we  are  assuming 
that  he  was  not)  then  we  do  not  say  that  he  might  not  have 
disputed  the  eorrectnesi^  of  said  judgment  as  to  his  liability 
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to  the  corporation.  But  we  do  sa}'  that  it  was  competent 
evidence  and  established  the  indebtedness  of  the  corpora- 
tion to  plaintiff.  But  as  defendant  introduced  no  evidence 
and  having  admitted  his  subscription  and  that  he  had  not 
paid  it,  it  was  the  duty  of  the  Court  to  instruct  the  jury,  as 
he  did,  to  find  the  2nd  issue  for  the  plaintiff.  If  we  are 
correct  in  this,  the  plaintiffs  first  exception  cannot  be  sus- 
tained, as  a  part  of  the  judgment  at  February  term,  1891, 
confirming  the  report  of  the  referee  and  judgment  thereon, 
made  the  report  a  part  of  the  judgment  and  it  was  neces- 
sary to  refer  to  the  report  to  see  what  the  judgment  was. 

In  the  case  on  appeal  the  Judge  says  there  w^as  no  excep- 
tion to  the  introduction  of  the  report  in  evidence  as  stated 
in  defendant's  2nd  exception — so  this  disposes  of  that 
e:xception,  if  we  had  not  already  disposed  of  it  in  what  is 
said  as  to  the  first  exception. 

The  3rd  exception  cannot  be  sustained,  as  we  think, 
(  but  we  do  not  pass  upon  this )  for  the  reason  that  it  was 
as  to  an  immaterial  issue,  the  finding  of  which  either  w^ay, 
could  not  have  affected  the  result. 

The  4th  exception  has  in  effect  been  passed  upon  by 
what  we  have  already  said  as  to  the  judgment  of  Febru- 
ary, 1891. 

The  5th  and  6th  exceptions,  as  we  understand,  were 
abandoned  on  the  argument ;  but  if  they  were  not,  they 
cannot  be  sustained. 

We  also  understood  it  to  be  stated  on  the  argument  that 
it  would  require  all  the  defendant  Linville  was  due  the* 
concern  together  with  all  they  would  be  able  to  realize 
from  other  stockholders,  who  had  not  paid  their  subscrip- 
tion, and  what  they  would  be  able  to  realize  from  the  prop- 
erty and  eftects  of  the  concern  and  more,  to  pay  the  indebt- 
edness of  the  said  corporation.  And  with  this  understand- 
ing we  affirm  the  judgment  of  the  Court  below.     But  if  it 
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should  not  require  the  whole  of  the  unpaid  subscriptions, 
together'with  the  other  assets  of  the  concern,  to  pay  said 
indebtedness,  then  defendant  would  only  be  required  to  pay 
his  ratable  part.  Affirmed. 


NATIONAL  BANJi  OF  GREENSBORO  et  al  v.  J.  E.  GILMER 

et  al. 

Action  to  Set  Aside  Deed  as  Fraudulent — Fraudulent  Con- 
veyance— Badges  of  Fraud — Consideration — Dealings 
Between  Father  and  Son — Special  Term  of  Courts 
Extending  into  Regular  Term — Trial — Remarks  to 
Jury- 

1.  It  is  not  improper  for  the  trial  Judge  upon  the  continued  disa- 

greement of  a  jury,  to  have  them  brought  before  him  and  to 
impress  upon  them  the  necesFity  of  their  reasoning  together, 
instead  of  being  obstinate,  and  of  coming  to  an  early  conclu- 
sion. 

2.  Where  a  trial  began  on  Wednesday  of  the  last  week  of  a  special 

term  and  the  jury  had  not  agreed  upon  a  verdict  on  Satur- 
day night,  it  was  not  improper  for  the  trial  Judge  to  open 
and  conduct  the  regular  term  on  Monday  following  and  to 
continue  the  special  term  into  that  week  for  the  purpose  of 
receiving  the  verdict  of  the  jury,  since  the  rights  of  the  par- 
ties were'uot  prejudiced  thereby. 

8.  In  an  action  to  set  aside  as  fraudulent  a  deed  from  the  defend- 
ant to  his  sons,  it  appeared  in  evidence  that  the  defendant, 
prior  to  the  purchase  of  the  land  by  him,  was  indebted  to  his 
wife  on  certain  notes ;  that  there  was  a  verbal  agreement 
between  him  and  his  wife  that  he  should  buy  a  lot  and  build 
a  factory  thereon  and  hold  the  same  in  trust  for  her  sons  ; 
that  he  bought  a  lot  and  built  a  factory  thereon  (but  with 
money  of  a  tirmof  which  he  was  a  member)  and  subsequently 
acquired  the  entire  property  ;  that  the  agreement  with  his 
wife  remained  executory  and  the  notes  unpaid  at  the  time  of 
the  death  of  his  wife  and  that  thereafter  he  became  insol- 
vent and  conveyed  the  lot  and  factory  to  his  sons.  Held, 
that  such  evidence  was  not  sufficient  to  be  submitted  to  the 
jury  as  establishing  a  trust  in  favor  of  the  sons,  and  it  was 
error  to  refuse  an  instruction  that  the  deed  was  without  con- 
sideration and  void  as  to  creditors. 
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4.  In  the  trial  of  an  action  to  set  aside  as  fraudulent  a  conveyance 

of  a  stock  of  goods  by  the  defendant  to  his  son,  it  appeared 
(1)  that  the  defendant  was  indebted  at  the  time  of  the  con- 
veyance ;  (2)  that  the  sale  was  to  a  son ;  (3)  on  long  credit ;  (4) 
without  security ;  and  (5)  that  the  son  was  not  worth  more 
than  $500  at  the  time ;  (6)  that  the  defendant,  though  not 
insolvent  at  the  time,  was  embarrassed  by  debt  and  heavy 
endorsement  for  others,  and  (7)  that  he  became  insolvent 
thereafter.  Held^  that  neither  of  these  facts,  nor  all  com- 
bined, amount  to  prima  facie  proof  of  fraud,  but  they  were 
circumstances  calculated  to  excite  suspicion  and  challenge 
scrutiny  as  to  the  intent  with  which  the  conveyance  was 
made. 

5.  Upon  testimony  tending  to  prove  such  suspicious  circumstances, 

it  was  the  duty  of  the  Court,  in  instructing  the  jury,  to 
denominate  them,  not  as  *' evidential  facts  bearing  upon  the 
issue, ^^  but  as  badges  of  fraud  or  circumstances  tending  to 
show  fraud  and  that  evidence  explanatory  thereof  should  be 
scrutinized  with  care. 

0.  While  the  act  of  1893  (Ch.  453)  does  not  prohibit  bona  flde  mort- 
gages to  secure  one  or  more  pre-existing  debts,  yet  where  a 
mortgage  is  made  of  the  entirety  of  a  large  estate  for  a  pre- 
existing debt  (omitting  only  an  Insignificant  remnant  of  prop- 
erty) the  mortgage  is  in  effect  an  assignment  for  the  benefit 
of  creditors  secured  therein,  and  is  subject  to  the  regulations 
prescribed  in  said  Act  of  1893. 

7.  Under  the  act  regulating  assignments  for  benefit  of  creditors 
(Ch.  453,  Acts  of  1893)  the  failure  of  the  assignor  to  file  the 
schedule  of  preferred  debts  as  required  in  said  Act,  renders 
the  deed  of  assignment  void  as  to  attacking  creditors. 

Civil  action,  tried  before  Battle^  J.^  and  a  jury,  at  a 
Special  Term  of  the  Superior  Court  of  Forsyth  county, 
which  began  on  Monday,  the  26th  day  of  November,  1894. 
The  plaintiffs,  the  National  Bank  of  Greensboro,  Rowe 
Wiggins  and  the  Atlantic  National  Bank  of  Wilmington, 
North  Carolina,  being  judgment  creditors  of  the  defendant 
J.  E.  Gilmer,  brought  this  action  for  the  purpose,  as  is 
alleged  in  their  complaint,  of  setting  aside  and  declaring 
fraudulent  and  void  certain  conveyances  and  deeds  of  trust 
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made  by  the  defendant  J.  E.  Gilmer ;  one  being  a  deed  of 
trust  made  by- the  defendant  J.  E.  Gilmer  to  the  defendant 
J.  W.  Shepherd,  Trustee ;  another  being  an  absolute  deed 
<;onveying  certain  real  estate  to  his  two  sons,  the  defendants 
John  L.  Gilmer  and  Powell  Gilmer  ;  and  the  other  being 
the  transfer  and  sale  of  a  stock  of  goods  to  the  said  John  L. 
and  Powell  Gilmer. 

The  plaintiffs  further  allege  that  at  the  time  of  these  con- 
veyances, the  defendant  J.  E.  Gilmer  was  insolvent,  and 
that  the  said  conveyances  were  made  for  the  purpose  of 
hindering,  delaying  and  defrauding  the  plaintiffs,  all  of 
whom  were  creditors  of  the  said  J.  E.  Gilmer  at  th€  time 
of  the  said  conveyance. 

The  defendants  J.  E.  Gilmer,  J.  L.  Gilmer  and  Powell 
Gilmer — the  latter  by  their  guardian  J.  E.  Gilmer — filed 
their  joint  answer  admitting  the  judgments  recovered 
against  the  said  J.  E.  Gilmer  in  favor  of  the  plaintiffs,  and 
denying  that  the  said  conveyances  were  made  for  the  pur- 
pose of  hindering,  delaying  and  defrauding  the  plain- 
tiffs. 

The  defendant  J.  W.  Shepherd,  Trustee,  filed  a  separate 
answer  admitting  the  execution  of  the  trust  deed  to  him- 
self by  the  defendant  J.  E.  Gilmer,  and  denying  the  allega- 
tions of  fraud. 

By  leave  of  the  Court  the  plaintiffs  filed  an  amendment 
to  the  complaint,  setting  out  two  additional  causes  of  action, 
as  follows  : 

As  to  the  deed  by  Gilmer  to  Shepherd,  Trustee,  the 
plaintiffs  say: 

''That  the  same  in  its  terms  and  provisions  is  in  conflict 
with  the  act  of  1893,  regulating  assignments  and  deeds  of 
trust  in  that,  under  the  provisions  of  said  deed,  the  trustee 
is  not  required  absolutely  to  close  the  trust  within  the  next 
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year  after  making  the  Bame,  but  by  the  provisions  thereof 
it  may  be  continued  indefinitely,  and  is  therefore  void. 

'^Twelfth:  That  neither  the  defendant  Gilmer, the  gran- 
tor, nor  Shepherd,  Trustee,  the  grantee,  have  complied  with 
the  terms  and  provisions  of  said  act,  in  that  among  other 
things  defendant  Gilmer,  the  grantor,  has  not  filed  a  sworn 
schedule  of  the  preferred  claims  under  said  act  as  therein 
provided,  nor  Shepherd,  Trustee,  a  sworn  inventory  of 
the  property  which  come  into  his  hands  under  said 
deed. 

"Wherefore  the  plaintiffs  insist  that  said  deed  is  void 
and  ^  no  effect." 

Issues  were  submitted  to  the  jury,  without  objection,  and 
answered  by  them  as  follows : 

"1.  Was  the  trust  deed  dated  January  18th,  1894,  exe- 
cuted by  J.  E.  Gilmer,  with  the  intent  to  hinder,  delay  or 
defraud  his  creditors  or  any  one  of  them  ?     Answer,   'No.' 

"2.  Was  the  deed  dated  August  2nd,  1893,  from  J.  E. 
Gilmer  to  his  sons  John  L.  and  Powell  Gilmer  fraudulent 
and  void  ?     Answer,  'No.' 

"3.  Was  the  said  deed  a  voluntary  conveyance  as  to  an 
undivided  92-100  interesfr?     Answer,  'No.' 

"As  to  any  remaining  interests     Answer,  'Yes.' 

"4.  Was  the  lot  described  in  said  deed  purchased  and 
the  factory  thereon  constructed  by  J.  E.  Gilmer  in  whole 
or  in  part  with  funds  borrowed  by  him  from  his  wife  with 
the  understanding  and  agreement  between  them  that  the 
property  should  belong  to  their  sons,  the  said  John  L.  and 
Powell  Gilmer?     Answer, 'Yes.' 

"5.  If  so  what  amount  of  money  belonging  to  his  said 
wife  was  thus  used  bv  said  J.  E.  Gilmer  ?  Answer, 
'$9,200.' 

"6.  Was  the  bill  of  sale  of  the  stock  of  goods  on  July 
1st,  1893,  fraudulent  and  void  ?     Answer,  'No.' 
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"7.  If  there  was  such  a  trust  deed  as  is  mentioned  in 
issue  4th  was  it  a  fraudulent  trust  ?     Answer,  'No.'  " 

The  plaintiffs  introduced  in  evidence  a  deed  from  the 
defendant  to  his  sons  John  L.  and  Powell  Gilmer,  convey- 
ing what  was  known  as  "The  Factory  Lot"  in  Winston. 
The  deed  was  dated  August  2,  1893,  probated  August  4, 
1893,  and  registered  January  5,  1894.  The  consideration 
was  stated  to  be  "ten  dollars  and  the  further  consideration 
of  natural  love  and  affection  which  he  bears  to  his  sons 
John  L.  Gilmer  and  Powell  Gilmer  and  the  further  consid- 
eration of  the  large  sum  of  money  belonging  to  the  mother 
of  John  L.  Gilmer  and  Powell  Gilmer  and  used  by  the 
grantor  in  the  purchase  of  the  lot  herein  conveyed  and 
erecting  the  building  thereon." 

The  plaintiffs  also  introduced  a  deed  of  trust  from  the 
defendant  to  J.  W.  Shepherd,  dated  and  probated  January 
18th,  1894,  and  registered  Jan'y  22,  1894.  The  deed  was 
made  for  the  purpose  of  securing  certain  debts  therein 
mentioned  and  contained  a  defeasance  clause  providing 
that  if  the  grantor  should  fail  to  pay  the  debts  secured  by 
the  deed  on  or  before  the  2d  day  of  April,  1894,  then  the 
trustee,  upon  application  of  any  of  the  unpaid  creditors, 
should  sell  the  lands  conveyed  at  auction  and  apply  the 
proceeds  to  the  payment  of  the  said  debts  and  costs,  etc., 
and  pay  any  surplus  to  the  grantor. 

The  plaintiffs  also  introduced  records  of  judgments 
against  the  defendant  and  others  aggregating  about  ?250, 
000,  together  with  executions  on  those  belonging  to  the 
{Plaintiffs  on  which  the  Sheriff  had  returned  "nothing  to  be 
found." 

For  the  defendants,  the  trustee,  J.  W.  Shepherd  testified, 
among  other  things,  that  at  request  of  creditors  he  had  sold 
all  the  property  conveyed  in  the  deed  in  trust  at  public 
auction  to  the  defendant  John  L.  Gilmer  for  825,000,  with 
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which  he  had  been  enabled  to  settle  all  the  debts  men- 
tioned in  the  deed  in  trust;  that  he  personally  knew  of  a 
good  many  of  the  secured  debts  and  that  they  were  hona 
fide ;  that  he  never  had  any  reason  to  think  that  any  of  the 
debts  were  not  ionafde^  and  that  no  fraudulent  suggestion 
was  ever  heard  of  by  him. 

The  other  material  facts  developed  in  the  testimony 
appear  in  the  plaintiflPs  request  for  instructions  and  the 
charge  of  Battle^  J. 

The  allegations  of  fact  contained  in  the  amendment  to 
the  complaint  were  admitted  by  the  defendants  on  the  trial, 
without  prejudice  as  to  any  conclusions  of  law  therein 
stated. 

The  trial  of  this  action  commenced  on  Wednesday, 
November  26th,  1894,  during  the  week  of  Special  Term, 
which  Term  would  have  ended  with  that  week  but  for  the 
judge  continuing  the  Term  under  the  statute,  Code^  Sec. 
1228,  as  amended  by  Acts  '93,  Chap.  226,  which  the  plain- 
tiffs insisted  that  he  had  no  right  to  do,  and  they  duly 
excepted  to  his  ruling  that  he  did  have  such  right.  The 
case  was  given  to  the  jury  on  Saturday  of  that  week  at  7  p. 
m.,  and  the  Court  took  a  recess  then  for  supper  till  9  p.  m., 
met  again  at  that  hour  and  the  jury  having  come  in  and 
announced  that  they  could  not  agree,  the  judge  ordered  an 
adjournment  of  the  Court  until  Monday,  Dec.  3rd,  1894,  at 
9  a.  m.,  to  which  the  plaintiffs  objected  as  above  stated. 
Court  met  on  Dec.  3rd,  1894,  at  9  a.  m.,  pursuant  to 
adjournment.  The  jury  appeared  and  announced  that  they 
had  not  yet  agreed,  whereupon  they  were  directed  to  retire 
and  Court  was  adjourned  from  time  to  time,  ( as  will  appear 
from  the  entries  in  the  minute  docket,  which  will  be  copied 
and  hereto  annexed )  until  the  judgment  was  signed. 

The   verdict  was  rendered  on  Tuesday,  Dec.  4th,  and 

after  that  the  special  Term  was  continued  from  day  to  day 
•    116—44 
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by  consent  of  partjeB  in  order  that  plaintiffs  counsel  might 
prepare  and  present  their  motion  for  a  new  trial.  The  reg- 
ular Terra  of  Forsyth  Superior  Court  convened  on  Monday, 
Dec.  3rd,  1894,  at  10  a.  m.,  and  continued  for  two  weeks. 

When  the  jury  came  into  Court  Monday  morning,  Dec. 
3rd,  at  9  a.  m.,  and  said  they  could  not  agree,  the  judge 
told  them  that  it  would  be  a  lame  and  impotent  conclusion 
of  the  special  Term,  if  four  days'  labor  during  that  Term 
was  to  go  for  nothing.  "  It  is  important  to  the  parties,  it 
is  important  to  the  public  that  this  litigation  shall  come  to 
an  end.  You  are  intelligent  men,  and  are  just  as  able  to 
decide  these  issues  as  any  other  jury  will  be. 

"  You  ought  to  consult  and  reason  together  and  come  to 
a  verdict.  You  ought  not  to  be  obstinate  about  the  mat- 
ter. It  is  your  duty  to  agree  if  you  possibly  can.  I  shall 
be  here  holding  court  for  two  weeks,  and  you  will  have 
plenty  of  time  to  reflect  on  the  matter." 

Late  in  the  afternoon  of  the  same  day  the  jury  again 
came  into  court  and  one  of  them  had  certain  written  ques- 
tions which  he  asked  the  judge  and  he  answered  the  same, 
and  then  said  to  the  jury :  "You  should  reason  together, 
gentlemen,  and  try  to  come  to  a  unanimous  conclusion  on 
all  the  issues.  I  repeat  to  you  what  I  said  this  morning, 
that  we  have  been  engaged  in  this  trial  for  some  time,  and 
it  is  to  the  interest  of  the  parties  and  of  the  public  that  the 
suit  should  come  to  an  end.  It  is  against  the  public  inter- 
est that  the  dockets  should  be  in  a  crowded  condition.  It 
prevents  persons  whose  rights  are  invaded  from  bringing 
suits,  which  they  think  will  be  so  long  in  being  tried.  I 
do  not  mean  that  you  should  render  a  compromise  verdict 
which  would  be  improper.  If  one  or  two  of  you  should  think 
one  way  and  the  others  another  way,  ( I  do  not  know  how 
you  stand,  I  merely  say  this  for  an  illustration)  that  one  or 
those  two  should  not  be  obstinate  about  the  matter,  but  all 
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should  reason  together,  discuss  the  matter  fully  and  see  if 
they  cannot  arrive  at  unanimity."  The  jury  then  retired, 
remained  out  all  night,  and  the  next  morning  returned  the 
verdict  which  appears  in  the  record. 

At  the  close  of  the  testimony,  the  plaintiffs  asked  the 
Court  to  hold  as  a  matter  of  law  : 

Ist.  That  the  deed  of  trust  executed  bv  J.  E.  Gilmer  to 
the  defendant  Shepherd  was  void  upon  its  face  as  being  in 
conflict  with  and  inconsistent  with  Chapter  453  of  the  Acts 
of  1893  of  the  State  of  North  Carolina,  regulating  deeds  of 
assignment  as  is  alleged  in  the  amendment  to  the  plaintiffs 
complaint  and  numbered  No.  11,  and 

2nd.  The  plaintiffs  asked  the  Court  to  hold  the  deeds  of 
trust  from  Gilmer  to  Shepherd  as  void,  for  the  reason  that 
it  was  admitted  that  neither  the  grantor  Gilmer  nor  the 
trustee  Shepherd  had  complied  with  the  terms  and  provis- 
ions of  the  said  Act  of  1893  regulating  assignments  and 
deeds  of  trust,  in  that,  among  other  things,  the  defendant 
Gilmer,  the  grantor,  had  not  filed  a  sworn  schedule  of  the 
perferred  claims  under  said  Act  as  therein  provided,  nor 
the  said  trustee,  Shepherd,  a  sworn  inventory  of  the  prop- 
erty which  came  into  his  hands  under  said  deed.  The 
Court  reserved  these  questions  until  after  the  verdict  of  the 
jury,  and  then  refused  to  grant  the  motions  of  the  plaintiffs, 
to  which  the  plaintiffs  excepted. 

At  the  close  of  the  testimony  plaintiffs  submitted  prayers 
for  instructions  as  follows : 

No.  1.  That  taking  all  the  evidence  as  true  with  regard 
to  the  conveyance  of  factory,  the  deed  from  Gilmer  to  his 
sons  is  a  voluntary  conveyance  and  void  as  to  the  plain- 
tiffs. 

No.  2.  That  it  appears  by  uncontradicted  evidence  that 
the  sale  of  the  goods  was  : 

(1)  When  plaintiff  had  a  subsisting  debt. 
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(2)  Was  to  a  son  of  the  debtor,  Gilmer. 

(3)  Was  on  6,  12,  18  and  24  months  time. 

(4)  Son  was  at  the  time  of  sale  of  goods  not  worth  more 
than  $500. 

(5)  Immediately  after  sale  of  goods  the  purchaser  issued 
billheads,  stating  that  the  purchasing  firm  consisted  of  W. 
H.  Marler  and  the  two  sons,  one  of  whom  was  at  the  time 
nineteen  years  of  age. 

(6)  No  security  was  taken  by  the  debtor  but  simply  the 
unsecured  notes  of  the  son. 

(7)  That  at  the  time  of  sale  the  debtor,  Gilmer,  was 
greatly  embarrassed. 

(8)  That  this  embarrassment  existing  in  July,  1893, 
resulted  in  insolvency. 

That  these  facts  being  established,  the  law  declares  the 
sale  void  as  to  plaintiffs  unless  evidence  of  other  and  addi- 
tional facts  indicating  good  faith  is  furnished  by  defendant^ 
and  such  additional  evidence  as  appears  in  this  case  is  not 
suflBcient  in  law  to  show  good  faith  in  the  transaction,  and 
the  jury  must  find  the  sale  of  goods  to  be  void  as  to  the 
plaintifis. 

No.  3.  That  if  the  deed  of  trust  to  Shepherd  was  made 
by  Defendant  Gilmer  with  the  intent  to  hinder,  delay  and 
defraud  his  creditors,  or  anv  of  them,  the  same  is  void, 
although  neither  the  trustee,  Shepherd,  nor  the  benefi- 
ciaries thereunder  knew  of  or  participated  in  such  fraudu- 
lent intentions  and  although  the  debts  secured  thereby  are 
bona  fide. 

No.  4.  As  to  the  deeds  to  the  sons,  the  Court  is  asked  to 
charge  the  jury,  that  the  re(iuest  of  Mrs.  Gilmer  that  defen- 
dant J.  E.  Gilmer,  should  buy  the  lot  and  build  the  factory 
with  money  owing  to  her  and  represented  by  notes  of  defend- 
ant Gilmer,  and  convey  the  same  to  her  sons  John  L.  and 
Powell  Gilmer,  and  defendant's  verbal  pTromise  to  do  so. 
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was  a  mere  executory,  oral  contract,  and  not  being  carried 
into  effect  in  wife's  life  time  the  same  was  incapable  of 
enforcement  in  specie  by  the  courts  and  the  notes  to  the 
wife,  by  her  death,  intestate,  became  the  property  of  J.  E. 
Gilmer,  and  therefore  it  was  incompetent  and  inadmissible 
in  defendant  J.  E.  Gilmer  when  the  money  represented  by 
his  notes  had  become  his  absolute  property,  to  fall  back  on 
the  incomplete  purposes  of  himself  and  wife  in  regard  to 
the  factory,  and  thus  execute  a  deed  to  the  boys ;  and  as  to 
this  property,  to- wit,  the  factory,  the  deed  of  Gilmer  to  his 
sons  is  not  founded  on  valuable  consideration  and  is  there- 
fore void  as  to  his  creditors. 

No.  5.  If  the  Court  refuses  to  instruct  that  upon  the 
case  made  the  deed  from  Gilmer  to  his  sons  was  a  voluntary 
conveyance  and  shall  leave  it  to  the  jury  to  say  whether 
there  was  a  trust,  which  existed  at  the  death  of  Mrs.  Gilmer, 
in  favor  of  her  sons,  which  he  could  execute  by  conveying 
to  them,  then  plaintiff  requests  the  Court  to  hold  and 
charge  that  upon  all  the  evidence  the  trust  was  secret  and 
therefore  void  as  to  plaintiffs. — Refused ;  but  the  Court  told 
the  jury  that  if  it  was  a  secret,  fraudulent  trust,  the  hus- 
band to  hold  himself  out  as  owner,  to  sail  under  false  col- 
ors, if  such  was  the  purpose  of  the  parties  to  the  trust,  then 
the  same  is  void  and  no  trust  at  all,  and  the  seventh  issue 
should  be  answered  "Yes." 

No.  6.  If  the  debt  of  $2,000  preferred  in  the  trust  deed 
to  John  and  Powell,  consisted  of  rents  and  sales  of  timber 
from  lands  belonging  to  Lettie  with  a  remainder  over  to 
John  and  Powell,  the  rents  and  sales  accruing  in  the  life- 
time of  Lettie,  and  in  the  hands  of  J.  E.  Gilmer,  as  guardian, 
at  her  death,  the  money  thus  due  to  her  became  the  prop- 
erty of  J.  E.  Gilmer  on  her  death,  and  did  not  belong  to 
John  and  Powell,  and  hence  the  preference  was  fictitious 
and  the  insertion  of  a  fictitious  debt  in  this  trust  deed  is  a 
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fraud  on  the  part  of  the  grantor,  and  therefore  vitiates  the 
deed,  and  the  first  issue  must  be  answered,  "Yes." 

No.  7.  If  the  debt  of  $2,000  prefered  in  the  trust  deed 
to  John  and  Powell,  consisted  of  rents  and  sales  of  timber 
from  land  belonging  to  Lettie,  with  a  remainder  over  to 
John  and  Powell,  the  rents  and  sales  accruing  in  the  life- 
time of  Lettie,  and  in  the  hands  of  J.  E.  Gilmer,  as  guar- 
dian, at  her  death,  the  money  thus  due  to  her  became  the 
property  of  J.  E.  Gilmer  on  her  death,  and  did  not  belong 
to  John  and  Powell,  and  hence  the  preference  was  fictitious 
and  the  insertion  of  a  fictitious  debt  in  this  trust  deed  is  a 
strong  badge  and  circumstance  of  fraud. 

No.  8.  There  is  evidence  that  some  of  the  debts  secured 
by  the  trust  deeds  were  debts  in  which  the  debtor,  J.  E. 
Gilmer,  was  liable  jointly  and  severally  with  others  who 
were  solvent  and  responsible,  and  that  these  debts  were 
described  in  the  trust  deed  as  being  the  debts  of  J.  E.  Gil- 
mer, without  reciting  the  fact  of  the  liability  of  these  other 
debtors ;  and  there  is  evidence  that  some  of  said  debts  recited 
in  the  trust  deed  were  secured  by  good  and  valuable  col- 
laterals, which  were  not  recited  in  the  trust  deed.  If  J.  E. 
Gilmer  had  the  purpose  in  making  the  trust  deed  to  sup- 
press these  facts  and  thereby  magnify  his  indebtedness  and 
mislead  his  creditors,  this  amounts  to  an  intent  to  hinder, 
delay  and  defraud  his  creditors,  and  makes  the  deed  void 
and  the  jury  must  answer  the  first  issue,  "Yes." 

No.  9.  If  the  jury  should  find  that  Gilmer  inserted  in  the 
deed  to  Shepherd  the  debt  of  $4,000  as  due  to  Gilmer,  Mar- 
ler  &  Co.,  at  a  time  when  they,  as  a  firm,  were  indebted  to 
him  in  a  greater  sum  with  the  purpose  thereby  to  magnify 
his  indebtedness  and  mislead  his  creditors,  this  amounts  to 
an  intent  to  hinder,  delay  and  defraud  his  creditors,  and 
such  intent  vitiates  the  deed  and  vou  will  answer  ves  to  the 
first  issue. 
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The  Court  declined  to  give  instruction  No.  1. 

The  Court  refused  to  give  instruction  No.  2,  as  therein 
set  out,  but  in  lieu  thereof  gave  instructions  as  hereinafter 
Bet  out. 

The  Court  gave  instruction  No.  3. 

The  Court  refused  instruction  No.  4,  but  instructed  the 
jury  on  that  point  as  hereinafter  appears. 

In  regard  to  the  plaintiffs'  6th  prayer  for  instructions, 
the  Judge  struck  out  the  last  part  thereof,  beginning  with 
the  words,  "hence  the  preference  was  fictitious,"  and  inserted 
in  lieu  thereof,  "if  the  defendant,  J.  E.  Giimer,knew  this 
and  fraudulently  inserted  this  debt  in  the  trust  deed,  that 
would  vitiate  the  whole  trust  deed,  and  the  first  issue  should 
then  be  answered  'Yes ;'  but  this  would  not  be  so  if  the 
inserting  of  a  debt  that  he  did  not  really  owe  was  due  to  an 
honest  mistake." 

A  similar  change  was  made  by  the  Judge  in  the  7th 
prayer  for  instructions. 

These  prayers  for  instructions,  thus  changed,  were  given 
to  the  jury. 

The  Judge  recapitulated  the  evidence,  applied  the  law 
threto,  and  instructed  the  jury  fully  in  these  and  all  other 
law  points  raised.  He  was  not  requested  to  put  his  charge 
in  writing.  Among  other  instructions  he  gave  the  follow- 
ing: 

"1.  The  defendant's  counsel  contend  that  the  relation  of 
debtor  and  creditor,  existing  between  J.  E.  Gilmer  and  his 
wife,  he  owing  her  $9,200,  there  was  an  agreement  between 
him  and  her  that  he  would  purchase  a  lot  in  Winston  and 
build  thereon  a  tobacco  factory,  the  property  so  acquired 
to  be  held  in  trust  for  her  two  sons,  John  and  Powell,  he, 
the  said  J.  E.  Gilmer,  to  use  in  the  acquiring  of  such 
property  the  money  that  he  owed  her  as  far  as  it  would 
go,   or  his  own  money  with   the  understanding  that   the 
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money  thus  expended  should  go  as  a  credit  on  her  notes 
against  him,  and  that,  in  pursuance  of  this  agreement, 
he,  joining  in  with  one  Edmunds,  purchased  a  lot  in  Win- 
ston from  W.  A.  Whitaker  and  built  a  factory  thereon, 
paying  for  the  lot  and  building  about  $17,000.00  and  after- 
wards in  pursuance  of  the  same  agreement  took  a  deed 
May  26th,  '91,  from  said  Edmunds  for  his  interest  in  said 
property ;  and  that  the  amount  of  her  money  used  in  this 
way  was  $9,200,  the  cost  of  the  property  then  being 
$17,000.00. 

♦''If  the  jury  believe  that  the  facts  are  as  above  stated 
then  the  two  sons  became  as  soon  as  the  property  was 
acquired  the  equitable  owners  of  92-170  thereof  and  as  to 
such  undivided  interest  the  deed  from  said  J.  E.  Gilmer  to 
said  John  L.  Gilmer  and  Powell  Gilmer,  dated  Aug.  2nd, 
1893,  is  not  voluntary. 

"2.  The  alleged  facts  on  which  this  alleged  trust  depends 
must  be  proven  by  the  defendants  to  the  satisfaction  of  the 
jury  by  evidence  which,  in  their  judgment,  is  cogent,  clear, 
strong  and  convincing.  If  the  jury  do  not  consider  such 
facts  so  proven,  then  they  will  answer  the  3rd  issue :  Yes. 
If  they  do  not  consider  such  facts  so  proven,  they  will 
answer  said  issue  :  No,  as  to  an  undivided  92-170  interest. 
Yes,  as  to  the  remaining  interest. 

"3.  If  the  lot  was  purchased  and  the  factory  built  with- 
out any  such  agreement  as  above  mentioned,  or  without  the 
existence  of  facts  necessary  to  create  a  trust  as  aforesaid 
then  the  notes  held  by  the  wife  against  the  husband,  remain- 
ing unpaid  at  her  death,  (she  dying  intestate)  became  the 
property  of  the  husband  as  her  sole  distributee  (he  becom- 
ing, that  is,  the  real  owner  thereof,  subject  to  the  claims  of 
her  creditors,  if  any ;)  and  the  third  issue  must  in  that  case 
be  answered,  Yes. 

"4.  In  a  case  of  circumstantial  evidence,  there  are  two 
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inquiries  for  the  jury :  (a)  the  evidential  facts,  that  is  the 
facts  relevant  to  the  issue.  Are  they  true  ?  (b)  Do  you 
infer  from  such  facts  that  the  fact  in  issue  exists?  For 
example  in  regard  to  the  sixth  issue,  the  fact  in  issue, 
(alleged  by  plaintiffs  and  denied  by  the  defendants)  is  that 
the  goods  were  sold  July  1st,  1893,  by  J.  E.  Gilmer  to  John 
L.  Gilmer  with  intent  to  defeat,  or  to  hinder,  or  to  delay 
the  creditors  of  J.  E.  Gilmer  or  some  one  or  more  of  them ; 
or  putting  this  in  other  words  that  his  purpose,  or  some 
part  of  his  purpose,  in  making  this  sale,  was  to  promote 
his  own  ease  and  favor,  at  the  expense  of,  or  to  the  preju- 
dice of  the  rights  of  his  creditors." 

The  evidential  facts  on  which  the  plaintiffs  rely  and 
which  the  defendants  do  not  contradict,  are  the  following  : 

(a)  That  the  plaintiffs  had  at  the  time  subsisting  debts. 

(b)  That  the  said  purchaser  was  the  near  relative,  the  son, 
of  the  seller  of  the  goods. 

(c)  That  the  sale  was  not  for  cash,  but  on  time,  notes 
being  taken  payable  in  6,  12,  18  and  24  months. 

(d)  That  no  security  was  taken  for  said  notes. 

(e)  That  the  purchaser  was  not  worth  more  than  $600.00. 

(f )  That  at  the  time  of  sale  debtor,  J.  E.  Gilmer,  was 
greatly  embarrassed. 

(g)  That  immediately  after  sale  the  purchasers  issued 
bill  heads  stating  that  the  purchasing  firm  consisted  of  W. 
H.  Marler  and  the  two  sons,  one  of  whom  was  at  the  time 
nineteen  years  of  age. 

(h)  That  the  debtor,  J.  E.  Gilmer's  financial  embarrass- 
ment, existing  in  Jifly,  1893,  resulted  in  insolvency. 

The  question  is  whether,  from  these  facts  and  other  evi- 
dential facts  which  you  may  find  to  exist,  you  infer  the 
existence  of  the  fact  in  issue. 


« 
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The  defendants  argue  against  such  an  inference  and 
contend  that  they  have  proven  the  following  evidential 
facts : 

"1.  That  the  said  J.  E.  Gilmer's  purpose  in    selling  the 
goods  was  to  get  out  of  business  on  account  of  the  ill  health  of 
,  himself  and  other  members  of  his  family,  etc. 

"2.  That  he  had  reason  to  believe  that  the  notes  taken  for 
his  son  would  be  paid — his  wife,  who  had  considerable  prop- 
erty, having  frequently  expressed  to  him  her  desire  and  pur- 
pose to  set  her  said  son  up  in  business. 

'^3.  That  the  said  son  was  of  good  business  qualifications, 
sober  and  industrious. 

"4.  That  the  printing  of  Powell  Gilmer's  name  on  the 
bill  heads  was  a  mistake.  He  hadn't  really  been  taken  into 
the  firm  of  Gilmer,  Marler  &  Co.,  as  a  member,  but  it  was 
only  intended  that  he  should  become  a  member  when  he 
*  attained  his  majority.  The  question  is  whether  these  facts 
are  true,  and  then  whether  from  the  whole  evidence  you 
infer  the  existence  or  non-existence  of  the  fact  in  issue, 
remembering  that  on  the  whole  case  the  burden  of  proof  is 
on  the  plaintiffs." 

The  plaintiffs  duly  excepted  to  the  refusal  of  the  Court 
to  grant  the  first  instructions  prayed  for — the  refusal  to 
give  second  instruction  prayed  for — and  as  prayed  for,  and 
to  the  giving  of  the  instructions  that  were  given  in  lieu 
thereof. 

Same  as  above  in  regard  to  the  plaintiff's  4th  prayer — 
to  the  refusal  to  give  their  5th  prayer  for  instructions  and 
to  the  instructions  that  were  given  .in  that  connection. 
And  to  the  changes  that  were  made  by  the  Court  in  their 
6th  and  7th  prayers.  The  plaintiffs  further  excepted  to 
that  portion  of  the  Judge's  charge  in  which  after  recapitu- 
lating the  evidential  facts  on  which  the  plaintiffs  relied,  let- 
ter from  (a)  to  (h)  both  inclusive,  as  to  which  the  defendants 
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had  introduced  no  contradictory  evidence,  and  after  reca- 
pitulating the  evidential  facts  which  the  defendants  claimed 
to  exist  in  their  favor,  the  Judge  refused  to  tell  the  jury 
that  there  Was  a  legal  presumption  of  fraud,  but  told  the 
jury,  "The  question  is  whether  these  facts  are  true  and  then 
from  the  whole  evidence  do  you  infer  the  existence  or  non- 
existence of  the  fact  in  issue,  remembering  that  in  the  whole 
case  the  burden  of  proof  is  on  the  plaintiffs." 

The  jury  responded  to  the  issues  as  set  out  above.  Plain- 
tiff moved  for  a  new  trial  which  was  refused  and  appealed 
from  the  judgment  rendered.  Errors  assigned  were  as  fol- 
lows: 

"  First.  That  the  court  erred  in  refusing  to  grant  the 
motion  of  the  plaintiffs  asking  that  the  said  deed  of  trust 
from  Gilmer  to  Shepherd  be  declared  void  on  its  face  as 
being  inconsistent  with  the  Act  of  1893  regulating  assign- 
ments and  deeds  of  trust. 

"  Second.  That  the  court  erred  in  refusing  to  grant  the 
motion  o**  the  plaintiffs  asking  that  the  deed  of  trust  from 
Gilmer  to  Shepherd  be  declared  void  upon  the  admitted 
facts  that  neither  the  grantor,  Gilmer,  nor  the  grantee, 
Shepherd,  had  complied  with  the  Act  of  1893  in  reference 
to  assignments  and  deeds  of  trust. 

"  Third.  That  the  court  erred  in  ordering  the  jury  to  be 
brought  into  court  and  addressing  them  in  the  language  as 
set  out  above. 

"  Fourth.  That  the  court  erred  in  continuing  the  special 
term  after  the  regular  term  had  been  opened  and  receiving 
the  verdict  of  the  jury  on  Tuesday,  the  4th  day  of  Decem- 
ber, 1894,  it  being  the  second  day  of  the  regular  term  of 
the  Forsyth  Superior  Court. 

"  Fifth.  That  the  court  erred  in  refusing  to  grant  the 
special  instructions  numbered  1,  2  and  4  asked  for  by  the 
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plaintiffs,  and  in  changing  their  6th  and  7th  prayer  for 
instructions. 

"Sixth.  That  the  court  erred  in  giving  in  place  of 
instructions  fifth  asked  for,  the  following  :  "  But  if  it  was 
a  secret  fraudulent  trust,  husband  to  hold  himself  as  owner, 
to  sail  under  false  colors,  if  such  was  the  purpose  of  parties 
to  trust,  same  is  void  as  to  plaintiffs,  and  no  trust  at  all, 
and  the  seventh  issue  should  be  answered,  '  Yes.' 

"  Seventh.  That  the  court  erred  in  charging  the  jury  as 
follows :  '  After  recapitulating  the  several  facts  on  which 
the  plaintiffs  relied,  and  which  the  defendants  did  not 
contradict,  and  lettered  respectively  from  "a  to  h "  both 
in  conclusive,  and  after  recapitulating  the  evidential  facts 
which  the  defendant  J.  E.  Gilmer  claims  to  have  proven, 
the  question  is  whether  these  facts  are  true,  and  then 
whether  from  the  whole  evidence  you  infer  the  existence 
or  non-existence  of  the  fact  in  issue,  remembering  that  on 
the  whole  case  the  burden  of  the  proof  is  on  the  plain- 
tiffs.' " 

Messrs.  Dillard  cfe  King^  liicmid  cfe  Weill  and  D.  Z. 
Russelly  for  plaintiffs  (appellants). 

Messrs.  Watson  cfe  Buxton  and  Jones  <&  Patterson  and 
Glenn  cfe  Manly^  for  defendants. 

Avery,  J.:  The  exception  to  the  Judge's  remarks  to 
the  jury  are  without  merit.  Almost  the  same  expressions 
were  used  in  Osborne  v.  Wilkes^  108  N,  C,  651,  and  were 
found  unobjectionable  on  appeal,  citing  Hannon  v.  Griz- 
zardy  89  N.  C,  115.  Nor  was  there  error  in  continuing 
the  Term  to  conclude  the  trial  or  to  receive  the  verdict. 
This  is  authorized  as  to  felonies  by  The  Code^  Sec.  1229 
{State  V.  Adair^  66  N.  C,  298)  and  was  extended  to  all 
other  cases  by  Chapter  226,  Acts  1893,  except  that  it  would 
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not  apply  to  civil  cases  begun  after  Thnrsday  of  the  last 
week  of  the  Term.  The  trial  of  this  action  began  on 
Wednesday.  At  common  law,  when  the  jury  in  a  capital 
case  did  not  agree  during  the  Term,  they  were  carried  to 
the  next  Court  where  of  course  the  business  went  on  during 
their  deliberations.  2  Hale  P.  C,  297 ;  State  v.  Bullock^ 
63  N.  C,  570.  Certainly  it  could  in  no  wise  prejudice  the 
parties  that  while  the  jury  were  out  considering  their  ver- 
dict, the  Judge  opened  and  conducted  another  Term  at  the 
same  place.  It  could  in  no  wise  have  benefitted  the  parties 
to  have  had  the  Judge  idle,  nor  could  it  be  expected  that 
the  public  business  should  thus,  without  cause,  have  been 
suspended.  The  Court  erred  in  holding  that  the  evidence 
offered  to  establish  a  trust  in  favor  of  the  son's  was  suffi- 
cient to  be  submitted  to  the  jury.  The  relation  of  debtor 
and  creditor  had  existed  between  J.  E.  Gilmer  and  wife 
many  years  prior  to  the  purchase  by  him  of  the  land  in 
1890  for  the  firm  of  which  he  was  the  senior  member.  He 
bought  the  land  with  the  firm's  money  and  constructed  the 
building  thereon  also  with  funds  of  the  firm.  He  subse- 
quently, in  1891,  bought  his  partner  out  and*  took  title  to 
himself  without  any  directions  or  instructions  from  his  wife, 
who  was  not  consulted.  In  1892  he  executed  more  notes  to 
his  wife  and  entered  credits  on  those  then  existing.  At  the 
death  of  his  wife  these  notes  became  the  property  of  J.  E. 
Gilmer.  Code^  Sec.  1479.  If  there  was  any  agreement 
between  him  and  his  wife  that  he,  being  indebted  to  her, 
was  to  buy  a  lot  and  build  a  factory,  charging  the  cost  on 
her  notes,  the  property  to  be  held  in  trust  for  his  sons,  it  is 
the  evidence  of  himself  and  partner  that  in  fact  the  lot  was 
bought  and  the  factory  built  with  the  funds  of  the  firm. 
The  verbal  agreement  with  his  wife  was  executory,  and  the 
notes  becoming  the  property  of  J.  E.  Gilmer  by  his  wife's 
death,  the  deed  thereafter  to  his  sons  was  without  consider- 
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ation,  and  void  as  to  creditors.  The  fourth  prayer  of 
instructions  asked  by  the  plaintiff  should  therefore  hare 
been  given,  and  the  instruction  given  in  lieu  thereof  was 
erroneous,  being  based  upon  a  hypothetical  state  of  facts 
not  appearing  in  the  evidence. 

But  if  the  testimony  offered  for  the  plaintiffs  was 
believed  by  the  jury,  there  were  a  number  of  badges  of 
fraud  which  can  scarcely  be  accurately  described  except  by 
so  denominating  them,  though  they  are  sometimes  designa- 
ted as  circumstances  calculated  to  excite  suspicion  and 
challenge  scrutiny  in  order  to  ascertain  whether  a  convey- 
ance was  executed  with  fraudulent  intent.  Among  the 
evidences  of  fraud  relied  upon  by  the  plaintiffs  were  the 
following  :  1.  That  Gilmer  owed  a  debt  when  he  sold  the 
goods;  2.  That  he  sold  on  a  credit  of  6,  12,  18  and  24 
months;  3.  That  the  purchaser  was  not  worth  over  $500; 
4.  The  purchaser  gave  his  note  without  security  ;  6.  Gilmer 
was  embarrassed  with  debt;  6.  Though  not  then  insolvent, 
his  embarrassment  soon  after  resulted  in  insolvency;  7. 
Th*e  sale  was  to  a  son. 

In  Beasly  v.  Bray,  98  N.  C,  266,  the  Court  held  that  an 
absolute  conveyance  by  an  insolvent  debtor  to  an  insolvent 
vendee,  who  was  not  fixed  with  a  fraudulent  intent,  even 
upon  a  long  credit  and  without  security,  was  merely  evi- 
dence of  fraud  to  be  considered  by  the  jury.  It  will  be 
observed  that  in  Beasley's  case  it  was  admitted  that  the 
debtor  was  not  only  embarrassed  with  debt  but  was  actually 
insolvent.  If  in  this  case  it  had  been  admitted  that  the 
elder  Gilmer  was  insolvent  and  conveyed  to  a  son  for  an 
insufficient  consideration,  such  a  combination  of  circum- 
stances would  have  raised  a  presumption  of  fraud.  "  But 
father  and  son  may  deal  with  each  other  in  good  faith  just 
as  others  not  so  related  may  do."  Banking  Co.  v.  WhitakeTj 
110  N.  C,  345. 
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If  the  conveyance  to  the  son  by  an  embarrassed  father 
had  been  made,  when  only  mere  relatives  were  present,  and 
explanation  had  been  withheld,  these  circumstances  would 
have  raised  a  presumption  which  could  be  rebutted  in  no 
other  way  than  by  a  full  disclosure.  Helms  v.  Greeny  105 
N.  C,  251.  But  in  Bank  v.  Bridgers,  114  N.  C,  383,  the 
Court  said  :  "  The  existence  of  near  relationship  between 
the  parties  to  a  suspicious  transaction  often  constitutes  addi- 
tional evidence  of  fraud  for  the  jury,"  but  that  it  was  error 
to  instruct  the  jury  that  the  existence  of  such  relationship 
y!9L%  prima  fade  evidence  of  fraud. 

Had  the  conveyance  been  made  by  an  insolvent  husband 
to  his  wife,  the  burden  would  have  rested  upon  those  who 
claimed  under  it  to  rebut  the  presumption  of  fraud  raised 
by  those  circumstances.  Peeler  v.  Peeler^  109  N.  C,  628  ; 
Browne  v.  Mitchell,  102  N.  C,  347. 

This  Court  has  recently  held  that  mere  inadequacy  of 
price,  however  gross  and  whether  considered  alone  or  in 
connection  with  other  suspicious  badges,  was  only  a  cir- 
cumstance tending  to  prove  fraud.  Berry  v.  Hall,  105  N. 
C,  154;  Orrender  v.  Chaffin,  109  N.  C,  422.  In  Berry  v. 
Hall,  supra,  following  Ferrall  v.  Broadway,  95  N.  C,  551, 
the  Court  held  that  a  trial  Judge  ''was  not  at  liberty  to  say 
to  the  jury  that  any  fact  proved  or  admitted,  that  does  not 
in  law  raise  a  presumption  of  the  truth  of  the  allegation  of 
fraud,  is  a  strong  circumstance  tending  to  establish  it."  In 
the  same  opinion,  referring  to  the  reasons  assigned  by  the 
Judges  when  acting  as  chancellors  and  passing  upon  the 
facts,  the  Court  said :  "  The  reasons  assigned  in  these 
opinions  for  giving  more  or  less  weight  to  any  testimony 
were  not  intended  to  be,  and  cannot,  without  invading  the 
province  of  the  jury  by  violating  The  Code,  Section  413,  be 
adopted  as  rules  to  be  laid  down  in  the  charge  of  the  Court 
for  their  guidance." 
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In  Stoneberger  v.  Jeffries^  decided  at  this  term  (115  N. 
C,  78 )  the  Court  has  held  that  "  the  burden  of  proof  is 
sometimes  shifted  in  the  progress  of  the  trial,  but  it  is  only 
by  the  introduction  of  testimony  which  the  law  has  declared 
to  he  prima  facie  proof  of  fraud,  but  which  may  be  rebut- 
ted by  evidence  deemed  by  the  jury  sufficient  to  explain 
such  suspicious  circumstances,  and  thereby  overcome  the 
artificial  weight  which  the  law  has  attached  to  them,  ae 
evidence.  McLeod  v.  BuUard^  84  N.  C,  515  ;  Lee  v. 
Pearce^  68  N.  C,  77."  It  thus  appears  that  in  recent 
cases  every  single  circumstance  admitted  in  this  case  has 
been  declared  only  a  badge  of  fraud  of  itself,  or  where  it  has 
been  associated  with  others  of  the  number,  the  same  con- 
clusion has  been  reached.  The  application  of  the  abstract 
proposition  (in  Brovm  v.  Mitchell)^  which  it  is  proposed  to 
so  apply  as  to  make  every  new  issue  of  fraud  that  may  arise 
a  law  unto  itself,  was  made  with  reference  to  the  rule  that 
where  the  husband  transfers  property  to  his  wife  in  pay- 
ment of  an  alleged  debt,  the  rule  is  different  from  the  ease 
of  father  and  son,  and  that  circumstance,  in  combination 
with  his  insolvency,  shifts  the  burden  upon  the  wife  to  show 
a  bona  fide  indebtedness  from  the  husband. 

But  I  can  imagine  nothing  that  could  introduce  greater 
uncertainty  into  the  law  than  the  proposition  that  some  in- 
definite combinations  of  the  hundreds  of  circumstances 
which  are  deemed  sufficient  to  throw  suspicion  upon  a 
business  transaction,  will  hereafter  be  held  to  raise  a  pre- 
sumption of  fraud.  In  the  case  at  bar,  we  have  eight 
suspicious  circumstances  grouped  together,  and  it  is  pro- 
posed to  declare  them  sufficient,  as  a  rule  of  evidence,  to 
amount  to  y>Hmaya6'i'^  proof  of  fraud.  Suppose  we  take 
these  eight  badges  of  fraud  and  a  dozen  additional  ones, 
making  twenty  in  all,  that  have  never  been  heretofore  held 
to    be    more    than    suspicious    circumstances    challenging 
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scrutiny  by  the  jury,  and  see  how  many  hundred  of  differ- 
ent combinations  may  be  made  and  presented  to  this  Court, 
and  we  will  be  able  to  form  some  faint  conception  of  the 
sea  of  uncertainty  upon  which  we  would  embark,  were  we 
to  make  such  a  vague  application  of  the  abstract  proposition 
referred  to. 

Upon  the  testimony  tending  to  prove  all  these  suspicious 
circumstances,  however,  the  duty  devolved  upon  the  Court, 
in  view  of  the  requests  made  by  counsel,  to  speak  of  them, 
not  as  evidential  facts  bearing  upon  the  issue,  but  as  badges 
of  fraud  to  be  considered  by  the  jury  in  passing  upon  the 
issue  involving  the  fraud.  The  prayers  in  which  theplaii^- 
tiffs  asked  the  Court  to  tell  the  jury  that  certain  evidence, 
if  believed,  raised  a  presumption  of  a  fraudulent  intent  in  the 
execution  of  the  deed  were  properly  refused  by  the  Court, 
but  they  demanded,  in  lieu  of  what  was  asked,  some  more 
specific  instruction  to  the  jury  in  order  to  enable  them  to 
comprehend  the  bearing  of  the  circumstances  proved, 
upon  their  findings.  Parties  who  seek  to  set  aside  deeds 
are  required  not  only  to  allege  the  existence  of  facts  which 
constitute  fraud,  but  to  prove  what  they  allege.  Where  a 
plaintiff  charges  the  fraud  according  to  the  prescribed  prac- 
tice, and  an  issue,  involving  it,  is  framed  and  submitted,  he 
has  a  right  to  insist  that  circumstances,  which  his  testimony 
tends  to  prove  and  which  the  law  denominates  badges  of 
fraud,  shall  be  so  called,  and  that  scrutiny  upon  the  part 
of  the  jury  shall  be  invited  by  bestowing  upon  them  their 
proper  designation.  Whenever  a  charge  is  excepted  to, 
and  it  appears  to  the  Court  that  it  was  calculated  to  mislead 
instead  of  enlightening  the  jury,  a  new  trial  should  be 
granted.  It  would  have  necessitated  the  presence  of  a  jury 
of  lawyers  in  the  box  in  order  to  comprehend  fully  what 
was  the  fact  in  issue,  and  the   evidential   facts  tending   to 

support  the  affirmative  or  the  negative  view  of  the  propo- 
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fiition,  because  the  language  was  technical.  Such  philo- 
sophical discussions  are  addressed,  in  opinions  of  Courts,  to 
the  bar,  but  instructions  to  juries  are  intended,  in  contem- 
plation of  law,  to  enable  men  of  fair  intelligence  but  with- 
out any  technical  learning  to  apply  the  law  to  the  evidence. 
The  portion  of  the  instruction  which  we  think  amenable  to 
the  charge  that  it  was  not  responsive  to  the  requests  and 
was  calculated  to  mislead  the  jury,  is  as  follows  :  ^'In  a 
case  of  circumstantial  evidence  there  are  two  inquiries  for 
the  jury,  First,  the  evidential  facts,  that  is,  the  facts  rele- 
vant to  the  issue — are  they  true?  Second,  do  you  infer 
from  such  facts  that  the  fact  in  issue  exists!  For  example, 
in  regard  to  the  6th  issue,  the  fact  in  issue  (alleged  by 
plaintiffs  and  denied  by  defendants)  is,  that  the  goods  were 
sold  on  July  1,  1893,  by  J.  E.  Gilmer  to  John  L.  Gilmer, 
with  intent  to  defeat  or  to  hinder,  or  to  delay  the  creditors 
of  J.  E.  Gilmer  or  some  one  or  more  of  them ;  or,  putting 
this  in  other  words,  that  his  purpose  or  some  part  of  liis 
purpose  in  making  this  sale  was  to  promote  his  own  ease 
and  favor,  at  the  expense  of,  or  to  the  prejudice  of  the 
rights  of  his  creditors.  The  evidential  facts  on  which  the 
plaintiflFs  rely  and  which  the  defendants  do  not  contradict, 
are  the  following."  Then  follows  the  Judge's  enumeration 
of  the  circumstances  already  mentioned,  which  counsel  had 
insisted  either  established  or  raised  a  presumption  of  the 
fraud,  but  which  the  Court  nowhere  calls  by  the  compre- 
hensible designation  of  badges  of  fraud,  or  circumstances 
tending  to  show  fraud,  or  that  call  for  scrutiny  in  the  con- 
sideration of  their  findings  in  response  to  the  particular 
issue.  When  the  plaintiffs  took  the  burden,  which  the  law 
imposes,  of  proving  the  fraud  alleged,  the  Court,  having 
refused  the  instruction  that  the  testimony  in  any  aspect 
raised  a  presumption  of  fraud,  should  have  told  the  jury,  in 
language  calculated  to  be  understood  by  laymen,  the  nature 
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and  the  bearing  of  the  evidence  relied  upon  by  the  plain- 
tiffs to  establish  the  affirmative  of  the  issue. 

It  was  error  in  lieu  thereof  to  recite  these  admitted  facts 
and  the  explanatory  evidence  offered  by  the  defendants  and 
merely  instruct  the  jury  "The  question  is  whether  these 
facts  are  true  and  then  whether  from  the  whole  evidence 
you  infer  the  existence  or  non-existence  of  the  fact  in  issue, 
remembering  that  on  the  whole  case  the  burden  of  proof  is 
on  the  plaintiffs."  Nowhere  in  the  charge  is  there  an 
instruction  that  any  of  the  facts  proven  or  admitted  was  a 
badge  of  fraud  and  that  evidence  explanatory  of  such  badge 
"must  be  scrutinized  with  care." 

The  Act  of  1893,  Ch.  453,  does  not  prohibit  bona  fide 
mortgages  to  secure  one  or  more  pre-existing  debts  but 
when  as  here,  a  mortgage  is  made  of  the  entirety  of  a  large 
estate  for  a  pre-existing  debt,  omitting  only  an  insignificant 
remnant  of  property,  such  mortgage  is  in  effect  an  assign- 
ment for  the  benefit  of  the  creditors  secured  therein.  To 
hold  otherwise  would  be  in  effect  to  nullify  the  act.  The 
Court  erred  therefore,  after  the  grantor's  admission  of  the 
above  fact,  in  refusing  to  grant  the  plaintiff's  motion  to 
declare  the  deed  of  trust  void  as  inconsistent  with  the  Act 
of  1893  regulating  assignments  and  deeds  of  trust,  and  void 
on  the  admitted  fact  that  the  grantor  had  not  complied  with 
t;he  said  act. 

Chapter  453,  Acts  1893,  is  not  a  mere  recommendation 
from  the  Legislature  to  insolvents  as  to  the  form  of  assign- 
ments and  proceedings  thereunder,  but  in  its  very  nature 
the  Act  is  imperative.  If  not  complied  with  by  the 
assignor  by  filing  schedule  as  required,  the  assignment  is 
invalid.  The  fact  that  the  failure  to  observe  any  of  its  pro- 
visions makes  the  assignee  indictable,  of  itself  indicates 
that  the  requirements  of  the  act  are  mandatory.  The 
assignor  is  not  indictable.     The  assignment  is  simply  invalid 
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if  he  did  not  follow  the  act.  No  authority  is  necessary  for 
this  proposition,  but  there  are  precedents  to  support  it. 
Julian  V.  Rathborne^  39  N.  Y.,  369  (where  the  statute  is 
almost  identical  with  ours;)  Jaffrey  v.  McGehee^  107  U.  S., 
361 ;  French  v.  Edwards^  18  Wall.,  506  ;  Southerland  Stat. 
Const.,  Sec.  459  ;  Harkrady  v.  Leihy^  4  Ohio  St.  Rep.,  602 ; 
Fetcheimer  v.  Baum^  43  Fed.  Rep.,  719.  For  these  errors 
there  must  be  a  new  trial.  New  Trial. 


J.  O.  WILCOX  V.  THOMAS  ARNOLD  et  al. 

Action  on  Note — Note  of  Married   Woman — Validity — 
Ratification  after  Death  of  Huahand, 

1.  An  action  cannot  be  maintained  on  a  note  made  by  a  married 

woman  which  does  not  purport  to  charge  her  separate  estate 
nor  to  be  for  her  benefit. 

2.  The  bare  promise  of  a  widow  to  pay  a  note  executed  by  her  dur- 

ing her  coverture,  and  therefore  void,  is  not  binding  on  her. 

This  was  a  oivil  action,  tried  upon  appeal  from  a  Justice 
of  the  Peace  at  Fall  Term,  1894,  of  Ashe  Superior  Court, 
before  W.  R.  Allen^  Judge  presiding^  a  jury  being  waived 
by  both  parties. 

The  plaintifl'  instituted  his  action  before  a  Justice  of  the 
Peace,  and  declares  on  a  note  for  about  the  sum  of  $35, 
which  he  alleged  the  defendant  Nancy  Arnold  had  executed. 
The  defendant  denied  the  execution  of  the  note  and  relied 
upon  the  plea  of  coverture. 

J.  O.  Wilcox,  the  plaintiff,  was  examined  in  his  own 
behalf,  and  testified  as  follows :  The  note  sued  on  is  about 
nine  vears  old.  The  names  of  Joseph  Tvre  and  Nancv  Tvre 
by  Joseph  Tyre  are  signed  to  it.     Both  names  were  signed 
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by  Joseph  Tyre.  Nancy  Tyre,  now  the  defendant  Nancy 
Arnold,  was  then  the  wife  of  Joseph  Tyre.  Some  time 
before  the  note  was  given  the  Osbornes  had  instituted  a 
suit  ngainst  Nancy  Tyre  to  recover  a  tract 'of  land  belong- 
ing to  her,  which  was  decided  in  her  favor.  About  the 
time  it  was  concluded  Joseph  Tyre,  the  husband,  came  to 
rae  and  said  he  could  not  pay  the  lawyers,  and  asked  me  to 
lend  him  some  money,  and  I  then  gave  to  him  $20  or  $25 
in  money  and  let  him  have  some  flour,  the  money  and  the 
flour  making  the  amount  of  the  note.  Mrs.  Nancy  Tyre 
was  not  present,  and  Joseph  Tyre  did  not  put  the  money  in 
his  pocket  but  carried  it  to  Major  Neal,  who  was  the  attor- 
ney of  Mrs.  Tyre  in  her  lawsuit  with  the  Osbornes.  During 
the  lifetime  of  Joseph  Tyre  I  was  at  his  house  and  talked 
with  her  about  the  debt  due  me,  and  she  said  she  was 
ashamed  that  she  had  not  paid  the  money  back.  After  the 
death  of  Joseph  Tyre  I  saw  the  defendant  Nancy  and  asked 
her  if  she  was  prepared  to  pay  that  note,  and  she  pointed 
to  three  calves  belonging  to  her,  and  said  you  can  take 
them  and  credit  them  on  the  note,  or  she  would  keep  and 
sell  them  and  pay  rae  what  they  sold  for.  The  calves  were 
worth  $5  or  $6  each.  After  this  G.  E.  Goodman  did  some 
collecting  for  me  and  went  to  see  the  defendant  about  pay- 
ing this  note. 

J.  E.  Goodman  testified  for  the  plaintiff  as  follows  :  The 
plaintifl*,  after  the  death  of  Joseph  Tyre,  gave  me  some 
accounts  to  collect  against  various  parties,  and  among  others 
one  against  the  defendant  Nancy  Arnold,  then  Nancy  Tyre, 
for  about  $7.  I  went  to  see  her  and  she  let  me  have  a  calf 
in  payment  of  the  account.  She  then  asked  me  if  I  had  a 
note  against  her  in  favor  of  the  plaintiff,  and  I  told  her  I 
did  not.  I  then  went  to  see  the  plaintiff  and  he  gave  me 
the  note  in  this  action  to  collect.  I  then  went  to  see  her 
again  and  presented  the  note.     She  said  she  could  not  pay 
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the  note,  that  she  had  nothing  to  pay  with.  She  did  not 
seem  to  think  all  the  note  was  due.  She  said  she  would  pay 
this  note  and  all  her  debts  when  she  could.     • 

It  was  admitted  that  at  the  time  the  note  was  given  that 
the  defendant  Nancy  Arnold  was  the  wife  of  Joseph  Tyre ; 
that  at  the  time  of  the  conversation  spoken  of  by  the  wit- 
nesses, Wilcox  and  Goodman,  she  was  a  widow,  and  that 
at  the  commencement  of  this  action,  and  is  now,  a  married 
w^oman.  The  defendant  denied  the  truth  of  the  statement 
made  by  the  plaintiff  and  the  witness  Goodman,  and  denied 
that  she  authorized  the  making  of  the  note,  but  the  Court 
being  of  opinion  against  the  right  of  the  plaintiff  to  recover 
in  this  action,  accepting  the  evidence  offered  by  him  to  be 
true,  so  held,  and  the  plaintiff  excepted  and  submitted  to 
judgment  of  nonsuit,  and  appealed. 

Messrs.  Geo.  W.  Bower  and  H.  A.  DoughtoTtj  for  plain- 
tiff (appellant). 
No  counsel,  contra. 

Montgomery,  J.:  The  defendant  Nancy  Arnold,  while 
she  was  the  w^ife  of  Joseph  Tyre,  executed,  together  with 
him,  the  note  upon  which  suit  was  brought  before  a  Justice 
of  the  Peace  and  which  constitutes  the  basis  of  this  action. 
It  purports  neither  to  charge  her  separate  estate  nor  to  be 
for  her  benefit ;  and  if  it  had,  the  Court  of  a  Justice  of 
the  Peace  would  have  had  no  jurisdiction  in  the  matter. 
Dougherty  v.  Sp^'inkle,  88  N.  C,  300.  The  note  as  an 
executory  contract  had  no  validity.  In  Farthing  v. 
Shields^  106  N.  C,  p.  289,  this  ^)ourt  said.  Justice  Shep- 
herd delivering  the  opinion,  "It  is  well  settled  by  the  uni- 
form decisions  of  this  Court  that,  except  in  the  cases  men- 
tioned in  The  Code,  Sections  1828,  1831,  1832,  1836,  a 
feme  covert  is,  at  law,  incapable  of  making  any  executory 
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contract  whatever.  Accordingly  it  has  been  determined 
that  27ie  Code^  Section  1826,  requiring  the  written  consent 
of  the  husband  in  order  to  affect  her  real  or  personal  estate, 
did  not  confer  upon  her  (even  when  such  written  consent 
w^as  given,  or  when  the  liability  was  for  her  personal 
expenses,  etc.,)  the  power  to  make  a  legal  contract.  Its 
object  was  to  require  the  written  consent  of  her  husband, 
in  order  to  charge  in  equity  her  statutory  separate  estate, 
on  the  same  principle  which  requires  the  consent  of  the 
trustee  when  the  separate  estate  is  created  by  deed  of  settle- 
ment. Pippen  V.  Wesson^  74  N.  C,  437 ;  Flaum  v.  Wal- 
lace, 103  N.  C,  296." 

The  cases  of  Vick  v.  Pope,  81  N.  C,  22,  and  Neville  v. 
Pope,  95  ]Sr.  C,  346,  have  no  bearing  on  this  case.  In  both 
of  them  the  femes  covert  made  no  defence  to  the  actions 
and  allowed  judgment  to  go  against  them  by  default. 
They  became  bound  by  the  judgments. 

The  attempt  of  the  plaintiff  to  hold  the  defendant  liable 
on  a  new  promise  cannot  be  successful.  His  testimony  and 
that  of  Goodman  on  this  point  was  not  sufficient  to  go  to  •* 
the  jury ;  and  if  the  promise  had  been  proved  it  would  be 
nudum  pactum  for  the  reason  that  there  was  no  present 
consideration  for  the  promise,  and  the  consideration  of  the 
note  was  not  for  the  benefit  of  her  sole  and  separate  estate. 

There  is  no  error,  in  the  ruling  of  the  Court  below  and 
the  judgment  is  affirmed. 

Affirmed. 
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M.  L.  SLEDGE  v.  J.  S.  ELLIOTT  et  al. 

Action  to  Recover  Land — Sale  of  Land  for  Assets — 
Order  of  Sale — Collateral  Attach — Truth  of  Recitals  in 
Decree  and  Deed — Signing  not  Necessary  to  Validity  of 
Decree. 


1.  Where,  in  1865,  license  was  granted  to  administrators  to  sell  all 

the  land  of  their  intestate  described  in  the  petition  to  create 
assets  for  the  payment  of  debts,  under  the  provisions  of  Sec. 
44,  Ch.  46,  Revised  Code,  and  the  terms  of  sale  were  set  out  in 
the  order  and  at  a  subsequent  Term  of  the  Court,  in  a  decree 
confirming  the  sale  of  certain  of  the  lands  made  in  pursu- 
ance of  the  original  order,  the  administrators  were  granted 
''leave  to  dispose  of^  another  tract  which  had  been  decribed 
in  the  petition  and  covered  by  the  original  order  of  sale  ; 
Heldy  that  the  last  order  related  back  to  the  original  order 
for  the  terms  of  sale,  and  a  sale  made  thereunder  was  valid. 

2.  Such  subsequent  order  which  authorized  the  sale,    4f,  in  the 

settlement  of  the  estate,  it  should  be  found  necessary,^  is  not 
void  as  being  a  conditional  judgement  or  as  attempting  to 
confer  judicial  powers  upon  the  administrators. 

3.  The  Statute  authorizing  the  sale  of  the  lands  of  a  decedent  is 

in  derogation  of  the  common  law  and  hence  the  Courts  will 
not  deny  to  an  administrator  the  discretion  of  selling  less 
land  than  is  ordered  to  be  sold  if  necessity  should  not  arise 
for  such  sale;  and,  conversely,  the  administrator  will  be 
allowed  to  continue  to  sell  lands  embraced  in  the  license  so 
long  as  the  necessity  to  raise  assets  exists. 

4.  Where  a  decree  of  Court  rendered  in  1865,  ordering  the  sale  of 

land,  recited  that  service  had  been  made  on  all  the  parties 
to  the  action,  some  of  whom  were  minors,  the  recitals  will 
be  presumed  true  in  a  collateral  attack ;  and  where  it 
appears,  in  addition,  that  the  guardian  ad  litem  of  the  min- 
ors was  Clerk  of  the  Court  and  that  the  rights  of  third  par- 
ties have  intervened,  the  sale  under  such  decree  would  not 
be  disturbed,  even  in  a  direct  proceeding,  unless  it  should 
clearly  appear  that  the  infants  had  been  injured  or  defrauded. 
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5.  After  the  lapse  of  thirty  years  the  recital  in  a  deed  that  the 

Bale  under  which  it  was  made  was  authorized  by  a  decree  of 
Court  entered  in  a  cause  of  which  the  records  of  the  petition 
and  order,  but  not  of  the  decree  of  confirmation,  are  existent, 
will  be  presumed  to  be  true. 

6.  It  was  not  essential  to  the  validity  of  a  decree  in  a  proceeding 

to  sell  land  for  assets,  under  the  Revised  Code,  that  it  should 
be  signed. 

Action  to  recover  possession  of  a  lot  in  the  town  of 
Marion,  heard  before  Shuford^  e/.,  at  Spring  Term,  1894, 
of  McDowell  Superior  Court.  From  a  judgment  for  the 
plaintiff  the  defendants  appealed.  The  facts  appear  in  the 
opinion  of  Associate  Justice  Aveby. 

Messrs.  Shepherd  cfe  Bushee^  Battle  &  Mordecai  and 
English  cfe  Morrxs^  for  plaintiff. 

Mr.  JE,  J,  Justice^  for  defendants  (appellants). 

AvEKY,  J. :  The  right  of  the  plaintiff  to  recover  in  the 
action  for  title  and  possession  of  a  lot  was  made  to  depend 
upon  the  question  whether  a  record  of  an  administrator's 
petition  for  sale  for  assets  with  the  decree  and  sale  under 
which  the  plaintiffs  claimed  title  were  open  to  attack  and 
were  shown  to  be  invalid  and  subject  to  collateral  impeach- 
ment by  the  heirs-at-law  of  the  decedent. 

The  petition  was  filed  in  the  Court  of  Pleas  and  Quarter 
Sessions  of  McDowell  County,  at  the  Fall  Term,  1864,  in 
accordance  with  the  provisions  of  Revised  Code,  Ch.  46, 
Sec.  47,  et  seq  and  not  under  the  Act  of  1868  (  Bat.  Rev.,  Ch. 
45,  Sec.  61,  et  seq).  The  form  of  the  petition  is  verbatim 
in  all  material  respects  that  laid  down  in  Eaton's  Forms,  p. 
529,  and  universally  used  by  the  profession  at  that  time. 

At  the  Spring  Term,  1865,  of  the  Court,  there  was  an 
order  for  the  sale  of  several  other  tracts  of  land  and  the 
terms  of  sale  were  prescribed  therein.     Under  a  proper  con- 
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struction  of  this  order  entered  at  the  ensuing  Fall  Term  in 
connection  with  that  referred  to  above,  it  is  manifest  that 
the  lot  in  controversy  was  to  be  sold,  if  at  all,  upon  the 
terms  prescribed  in  the  former  order  for  the  sale  of  the  real 
estate  generally.  It  would  be  sticking  in  the  bark  to  hold 
otherwise,  when  in  fact  the  terms  adopted  were  precisely 
those  prescribed  as  to  the  sale  of  the  other  property  and  no 
possible  jeopardy  to  the  rights  of  the  defendants  could  have 
resulted  therefrom. 

The  statute  ( Revised  Code,  Ch.  46,  Sec.  44 )  from  which 
the  Court  derived  its  authority,  permitted  the  granting  of 
a  "  license "  to  sell  the  real  estate,  and  accordingly  the 
first  order  also  declared  that  the  administrators  of  Elliott 
should  have  "  license  " — not  that  they  should  be  required — 
to  sell  certain  other  property.  The  subsequent  order  that 
they  "should  have  leave  to  dispose  of  the  town  lot 
described  in  the  petition,  if  in  the  settlement  of  the  estate 
it  should  be  found  sufiicient,  was  not  in  our  opinion  what  is 
termed  a  conditional  judgment  or  a  judgment  void  as  an 
attempt  to  vest  in  the  administrators  judicial  power.  The 
Court  unquestionably  granted  leave  to  sell  the  town  lot- 
just  as  it  had  given  its  sanction  in  advance  to  the  sale  of 
the  other  land  for  assets.  If  after  obtaining  the  license,  by 
reason  of  finding  some  personal  assets,  of  which  they  previ- 
ously had  no  knowledge,  or  because  of  some  claim  against 
the  estate  supposed  to  be  just  proving  invalid,  the  approxi- 
mate estimate  of  indebtedness  had  proved  incorrect,  it  will 
not  be  contended  that  the  administrators  would  not  have 
been  authorized  to  desist  in  their  discretion  from  selling 
before  disposing  of  even  all  the  tracts  described  in  the  first 
order  of  the  Court.  They  were  empowered,  not  compelled 
to  sell,  and  the  proviso  in  the  second  order  gave  them  no 
new  authority,  but  was  merely  in  affirmance  not  only  of 
what  was  their  discretionary  power,  but  of  their  duty  as 


N.  C]  FEBRUAKY  TEEM,  1895.  715 

Slbdgr  t).  Elliott. 

ministerial  officers  of  the  Court,  acting  for  the  best  interest 
of  the  heirs  as  well  as  the  creditors.  The  statute  authoriz- 
ing the  sale  of  land  for  assets  is  in  derogation  of  common 
law,  and  the  Courts  would  not  be  inclined  to  deny  to  the 
administrators  the  right  to  desist  from  selling  when  they 
had  manifestly  attained  the  object  for  which  the  law  had 
clothed  them  with  power  to  sell.  The  converse  of  that 
proposition  that  they  could  continue  to  sell  such  lands  as 
were  embraced  by  the  license,  as  long  as  the  necessity 
apparently  existed  for  raising  additional  assets,  must  be 
likew^ise  founded  upon  reason  and  principle.  Adams  v. 
Howard^  110  N.  C,  15.  If  so,  why  should  the  validity  of 
an  order  be  questioned  when  it  was  merely  in  affirmance  of  a 
right  which  they  already  had  ?  We  think  therefore  that 
the  sale  of  the  lot  in  controversy  was  authorized  by  the 
Court. 

There  were  four  terms  of  the  Court  held  every  year, 
though  jury  trials  may  have  been  had  at  only  two  of  them. 
The  order  granting  the  license  under  which  the  lot  was 
sold  was  not  made  till  the  Sprinej  term,  1865,  the  second 
term  after  the  filing  of  the  petition  at  the  Fall  term,  1864, 
and  it  recites  that  subpoenas  had  been  served  upon  all  of 
the  parties  in  accordance  with  the  equity  practice,  either 
actually  or  by  publication.  Shall  a  purchaser,  who  buys 
under  such  a  decree,  be  subjected  to  the  hazard  of  losing, 
after  thirty  years,  a  tract  of  land  for  which  he  has  prfid, 
because  either  by  accident  or  design  a  summons  or  an  order 
has  been  lost  out  of  the  record  ?  In  Hare  v.  Holloman^  94 
N.  C,  14,  this  Court  held  that  both  under  the  earlier  prac- 
tice of  bringing  in  the  heirs-at-law  by  scire-facias  and  that 
prevalent  before  The  Code  was  adopted,  of  filing  a  petition 
in  the  county  Courts  in  order  to  subject  real  estate  for 
assets,  the  proof  of  service  of  notice  or  subpoena  upon  infant 
heirs  was  not  essential  to  the  validity  of  a  decree  of  sale, 
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and  that  such  decrees  could  not  be  impeached  for  want 
of  such  service  unless  it  appeared  that  no  real  defence 
was  made  for  them  and  that  they  had  suffered  thereby.  It 
appears  from  the  record  that  A.  M.  Finley,  clerk  of  the 
Court,  was  appointed  guardian  ad  litem  for  the  infants.  In 
Sumner  v.  Sessoms^  94  N.  C,  371,  Smith,  C.  J.,  for  the 
Court,  said :  "A  guardian  ad  litem  was  appointed  for  the 
infant  defendant,  whose  acceptance  and  presence  in  Court 
must  be  assumed  in  the  absence  of  any  indication  in  the 
record  to  the  contrary  from  the  fact  that  the  Court  took 
jurisdiction  of  the  cause  and  rendered  judgment.  It  is  true 
that  the  record  produced  does  not  show  that  notice  was 
served  on  the  infant  or  her  guardian,  nor  does  the  contrary 
appear  in  the  record,  which,  so  far  as  we  have  it,  is  silent 
on  the  point.  The  jurisdiction  is  presumed  to  have  been 
acquired  by  the  exercise  of  it,  and,  if  not,  the  judgment 
must  stand  and  cannot  be  treated  as  a  nullity  until  so 
declared  in  some  impeaching  proceeding."  The  effect  of 
the  recitals  in  a  decree,  such  as  that  in  question,  that  ser- 
vice has  been  made  upon  all  of  the  parties,  is  the  same, 
whether  the  proceeding  was  one  under  the  provisions  of  The 
Code  or  the  Revised  Code.  In  either  case,  a  title  acquired 
under  the  decree  cannot  be  invalidated  by  a  collateral 
attack  upon  it ;  and  an  additional  reason  for  upholding  the 
decree  is  that  the  clerk  of  the  Court,  who  made  out  the 
record  and  was  always  present,  was  the  guardian  ad  litem. 
Fry  V.  Currie^  91  N.  C,  436  ;  Williamson  v.  Thurston^  92 
N.  C,  234 ;  Spillman  v.  Williams,  91  N.  C,  483 ;  WU. 
Hams  V.  Woodhouse,  3  Dev.,  257.  In  our  case,  the  rights  of 
third  parties  having  intervened,  the  Courts  would  not  set 
aside  the  judgment  even  in  a  direct  proceeding  unless  it 
should  clearly  appear  that  the  infant  had  been  injured  or 
defrauded.  It  is  of  the  utmost  importance  that  purchases 
in  good  faith  and  for  value  should  be  upheld  and  that  the 
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confidence  of  the  public  in  the  stability  of  judicial  decrees 
should  be  maintained.  Syrae  v.  Trice,  96  N.  C,  243. 
Purchasers  at  judicial  sales  are  bound  only  to  see  that  the 
Court  had  jurisdiction  and  that  it  ordered  the  sale.  Foxoler 
V.  Poor,  93  N.  C,  466.  The  recital  in  the  decree  that  ser- 
vice had  been  made  was  sufficient  to  protect  him  in  this 
case,  both  as  to  the  claims  of  adults  and  infants.  After  the 
expiration  of  thirty  years,  the  recital  in  the  deed,  that  the 
sale  was  made  in  pursuance  of  a  decree  of  the  Court  entered 
in  this  cause,  must  be  presumed  to  be  true,  notwithstanding 
the  fact  that  the  record  is  not  full.  England  v.  Garner,  90 
2i.  C,  197.  In  any  aspect  of  the  case  the  final  decree  was 
entered  and  the  proceeding  cannot  be  impeached  for  irregu- 
larity, England  v.  Gamer,  84  N.  C,  212,  and  in  the  face 
of  the  recitals  in  the  decree  and  deed,  the  Court  would  only 
upon  proof  that  the  infants  had  been  wronged  or  defrauded, 
allow  the  decree  and  sale  to  be  disturbed,  even  in  an  action 
brought  to  vacate  it.  After  it  has  remained  unimpeached 
for  nearly  30  years,  the  burden  of  overcoming  a  presumption 
of  fairness  and  regularity  in  the  original  record  rests  upon 
any  one  who  seeks  to  disturb  a  title  founded  on  it. 

In  the  exercise  of  the  discretionary  power  of  this  Court 
we  deem  it  best  to  refuse  the  motion  based  upon  newly  dis- 
covered testimony.     Brown  v.  Mitchell,  102  N.  C,  347. 

It  is  needless  to  cite  authority  to  sustain  the  proposition 
that  the  decree  was  sufficient  in  form  and  that  it  w^as  not 
essential  to  its  validity  that  it  should  have  been  signed. 

For  the  reasons  given  we  hold  that  the  judgment  must 
be  affirmed. 

^  Affirmed. 
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J.  R.  CRAWFORD  v.  S.  T.  PEARSON  et  al. 

Injunction — Right  io  Damages — Practice. 

1.  Under  Chapter  251,  Acts  of  189^,  it  is  no  longer  necessary  to 

allege  want  of  probable  cause  in  proceedings  to  recover  dam- 
ages against  plaintiff  in  attachment  suits. 

2.  It  is  not  necessary  under  the  provisions  of  Section  841  of  The 

Code  that  a  separate  action  shall  be  brought  on  an  injunc- 
tion bond  for  damages  sustained,  but  that  such  damges  shall 
be  ascertaihed  by  proceedings  in  the  same  action. 

3.  That  the  principal  in  an  undertaking,  given  in  an  injunction 

suit,  was  sued  without  making  the  sureties  parties  makes  no 
difference. 

4.-  Before  a  motion  to  assess  damages  sustained  by  the  wrongful 
suing  out  of  an  injunction  can  be  allowed,  there  must  be  a 
final  determination  of  the  action. 

Civil  action,  by  the  plaintiff,  against  S.  T.  Pearson,  for 
damages  for  wrongfully  suing  out  an  injunction,  heard  before 
AlleUj  J.,  at  Fall  Term,  1894,  of  McDowell  Superior 
Court. 

The  defendant  in  this  action  had  brought  an  action 
against  the  plaintiff  for  damages  for  wrongfully  cutting  logs 
on  land  alleged  to  belong  to  him,  the  plaintiff  in  said 
action,  and  obtained  an  injunction  forbidding  the  defend- 
ant in  that  action  (plaintiff  in  this)  for  cutting  or  disposing 
of  the  logs.  There  was  a  judgment  in  that  action  in  favor 
of  the  defendant  therein  (the  plaintiff  here)  who  thereupon 
brought  this  separate  action  for  $1 ,500  damages  for  deteri- 
oration of  the  logs,  etc.,  during  the  continuance  of  said 
injunction. 

The  defendant  herein  entered  a  demurrer  as  follows: 

"1.  The  defendant,  by  his  counsel,  comes  and  demurs  to 
the  complaint  herein  for  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  in  that  it  does 
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not  allege  that  the  injunction  sued  out  by  defendant  against 
the  plaintiff  was  obtained  without  probable  cause. 

"2.  That  it  appears  from  the  complaint  that  injunction 
was  granted  in  a  certain  action  decided  in  the  county  of 
Kutherford  between  the  plaintiff  in  this  action  and  this 
defendant,  the  damages  sustained  by  the  wrongful  suing 
out  of  the  bond  can  only  be  recovered  in  the  action  where 
the  injunction  bond  was  filed  and  not  by  anew  action." 

The  demurrer  was  overruled,  and  the  defendant  appealed/ 

Jfr.  E,  «A  Justice^  for  plaintiff. 

Mr,  J.  B.  Batchelor^  for  defendant  (appellant). 

MoNTGOMEBY,  J.  :  Under  Chapter  251,  Acts  of  1893,  it 
is  no  longer  necessary  to  allege  want  of  probable  cause  in 
proceedings  to  recover  damages  against  plaintiff  in  attach- 
ment suits.  ' 

The  second  ground  of  demurrer  ought  to  have  been  sus- 
tained. TJhe  Codcj  Section  341,  does  not  contemplate  that 
a  separate  action  shall  be  brought  on  an  injunction  bond, 
but  that  the  damages  sustained  by  reason  of  the  injunction 
shall  be  ascertained  by  proceedings  in  the  same  action  and 
in  a  mode  most  expeditious  and  least  expensive  to  the 
parties,  consistent  with  the  due  administration  of  justice 
and  with  orderly  proceedings.  N.  C,  Gold.  Co,  v.  Ore  Co,^ 
79N.  C.,48. 

That  the  defendant  was  sued  alone  in  this  action,  and 
not  his  sureties  on  the  injunction  bond  with  him,  makes  no 
difference.  The  undertaking  does  not  impose  any  new 
liability  on  the  defendant,  but  simply  provides  an  addi- 
tional security,  and  therefore  the  damage  which  the  plain- 
tiff suffered,  if  any,  should  have  been  assessed  in  the  same 
manner  as  if  the  sureties  on  the  undertaking  had  been 
moved  against,  i.  e.  in  the  same  action  in  which  the  injunc- 
tion was  issued. 
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The  motion  made  by  the  plaintiff  in  the  action  in  which 
the  injunction  was  issued,  to  have  his  damages  assessed  was 
premature.  Before  that  motion  could  have  been  allowed, 
there  must  have  been  a  final  determination  of  the  action. 
Thompson  v.  McJVair^  64  N.  C,  448.  There  was  error  in 
the  ruling  of  the  Court  below.  The  demurrer  ought  to 
have  been  sustained. 

Error. 
.     Avery,  J.,  did  not  sit. 


8AMANTHA  RUSSELL  v.  TOWN  OF  MONROE. 

Action   for    Damages — Municipal    Liability — Defective 
Sidewalks — Negligence —  Contributory  Negligence. 

1.  The  law  imposes  upon  the  municipal  authorities  of  a  town  the 

imperative  duty  of  keeping  in  proper  repair  the  streets  and 
bridges  of  the  town. 

2.  It  was  negligence  in  town  authorities  to  leave  open  a  ditch  three 

feet  deep  at  the  point  where  it  crossed  a  part  of  the  sidewalk 
for  sufficient  space  to  admit  the  body  of  a  person  falling 
into  it. 

3.  Previous  knowledge,  on  the  part  of  a  person  injured,  of  the 

existence  of  a  defect  in  sidewalks  does  not  per  se  establish 
negligence  on  his  part. 

4.  A  person  walking  at  night  on  a  town  sidewalk  is  only  required 

to  use  ordinary  care  to  avoid  defective  places  therein  and  is 
not  required  to  remember  the  location  of  defects  which  he 
might  have  seen  during  the  day  and  is  not  required  to  use 
more  than  ordinary  care  to  avoid  injury  therefrom. 

5.  A  person  walking  on  a  sidewalk  has  the  right  to  expect  and  to 

act  on  the  assumption  that  the  town  authorities  have  prop- 
erly discharged  their  duties  by  keeping  the  street  in  repair — 
the  only  exception  to  the  rule  being  the  reasonable  require- 
ment that  pedestrians  must  take  notice  of  such  structures  as 
the  necessities  of  commerce  or  the  convenient  occupation  of 
dwelling  houses  may.  require. 
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6.  In  the  trial  of  an  action  against  a  town  for  personal  injuries 
caused  by  defects  in  a  sidewalk,  the  burden  of  proving  con- 
tributory negligence  is  on  the  defendant. 

Civil  action,  for  damages,  commenced  on  the  4th  of 
August,.  1893,  and  tried  before  Winston,  </.,  and  a  jury,  at 
August  Term,  1894,  of  Union  Superior  Court. 

The  following  issues  were,  by  consent  of  the  parties,  sub- 
mitted to  the  jury,  who  responded  to  them  as  indicated,  to- 
wit: 

"1.  Was  plaintiff  injured  by  the  negligence  of  the  defend- 
ants?    Answer,  'Yes.' 

"2.  If  so,  did  the  plaintiff,  by  her  own  negligence,  con- 
tribute  to  her  own  injury?     Answer,  'Yes.' 

"3.  What  damage,  if  any,  is  the  plaintiff  entitled  to 
recover  ?     Not  responded  to. 

There  was  no  exception  to  the  reception  or  rejection  of 
any  evidence  offered  by  the  plaintiff  or  defendant.  The 
plaintiff  testified  that  on  her  return  homeward  from  church 
on  a  very  dark  night,  in  the  Town  of  Monroe,  she  crossed 
the  street  and  walked  over  the  street  on  a  plank  across  a 
ditch  and  on  to  the  sidewalk,  and  instead  of  turning  to  the 
left,  made  one  or  two  steps  too  many  and  fell  into  a  hole 
and  injured  herself  greatly ;  that  she  had  been  living  in 
Monroe  only  one  year  and  had  been  up  town  very  little  and 
had  never  seen  the  hole  before.  The  hole  was  so  deep  that 
she  could  not  get  out  and  was  assisted  in  getting  out  by 
companions;  that  she  saw  no  light  burning  on  the  street. 

On  cross-examination  she  stated  :    . 

"Had  been  up  town  before  then  and  passed  by  the  place, 

I  think,  but  had  never  noticed  that  place  before.     Left  the 

Baptist  Church ;    went  down  the  sidewalk  a  little  way ; 

crossed  the  street  on  the  bridge,  then  on  to  the  rock  bridge 

across  and  over  the  sidewalk  and  fell  off  the  sidewalk  in 

the  hole.     I  was  trying  to  see  but  couldn't.     My  daughter 
116—46 
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went  in  front  and  I  was  looking  the  best  I  could.  The 
loose  planks  shook.  My  daughter  went  a  few  steps  in  front 
of  me.  The  planks  across  the  street  bridge  and  sidewalk 
were  loose  and  she  went  ahead.  Blue  stone  or  slate  cover 
on  the  sidewalk,  and  from  that  I  fell  into  the  hole.  The 
loose  planks  were  not  over  the  sidewalk,  but  over  the  street. 
I  had  no  idea  the  place  was  there.  I  had  gone  to  church 
the  same  way.  My  daughter  and  her  companion  were  just 
in  front  of  me,  in  crossing  the  street,  and  I  might  have  seen 
them  when  they  reached  the  sidewalk  and  turned  up  it  and 
might  also  have  seen  the  hole  into  which  I  fell,  if  I  had 
been  paying  any  attention.  I  was  not  thinking  of  any  dan- 
ger and  was  paying  no  attention.  People  usually  cross  the 
street  at  that  place." 

James  Shute,  a  witness  for  plaintiff,  testified  that  J. 
Shute  &  Sons  owned  the  land  adjoining  the  sidewalk,  and 
that  they  built  an  aqueduct  across  their  property,  the  end  of 
the  acpieduct  being  on  a  line  of  the  sidewalk.  The  distance 
from  the  end  of  the  aqueduct  to  the  stone  bridge  on  the 
sidewalk  covering  the  ditch,  is  about  2i  feet,  the  bridge 
extending  across  the  street  proper,  is  connected  with  the 
coverings  over  the  sidewalk  by  plank  reaching  from  the 
bridge  to  an  abutting  against  the  sidewalk  bridge,  and  that 
this  continuous  covering  over  the  ditch  crossing  the  streets 
and  sidewalks  was  used  by  him  and  the  mill  hands  and  by 
the  public  in  crossing  from  one  side  of  the  street  to  the 
other  ;  that  the  sidewalk  from  the  line  where  his  aqueduct 
was  built  had  been  kept  up  by  the  town  for  35  years ;  and 
the  bridge  over  the  sidewalk  did  not  cover  the  sidewalk  by 
2 J  feet  next  to  his  line,  and  there  was  no  barrier  or  other 
protection  around  the  hole,  which  is  four  feet  wide.  The 
town  has  covered  up  the  hole  since  plaintiff's  injury;  that  the 
bridge  crossing  the  streets  and  sidewalks  is  not  a  crossing 
place  established  for  pedestrians,  though  much  used  by  the 
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public,  and  is  in  the  middle  of  a  block  and  much  more  con- 
venient for  persons  crossing  to  the  church  than  to  go  to  the 
crossing  of  the  street,  there  being  no  bridges  over  the 
ditches  at  the  place  where  the  alley  immediately  south  of 
the  block  crosses  the  street ;  that  the  public  crossed  this 
bridge  instead  of  crossing  at  the  alley,  and  had  been  doing 
go  for  years,  because  it  was  better  walking. 

On  cross-examination  the  witness  stated  that  if  the  lamp 
in  front  of  the  Baptist  church  was  lighted  it  would  thrQw 
light  as  far  as  the  hole,  diagonally  across  the  street  and  he 
thought  the  hole  could  be  seen  on  a  bright  star-light  night ; 
that  there  was  an  elm  tree  near  the  lamp  ;  the  sidewalk 
bridge  is  seven  or  eight  feet  wide  and  is  H  to  2  feet  beyond 
the  beaten  part  on  sidewalk ;  but  that  this  would  not  be 
discovered  by  one  walking  on  to  the  stone  bridge  over  the 
sidewalk. 

L.  R.  Helms  testified  for  plaintiff,  among  other  things,  that 
he  noticed  the  hole  and  notified  the  mayor  and  one  of  the 
street  commissioners  of  its  existence,  but  nothing  was  done 
until  two  weeks  after  the  injury  of  the  plaintiff,  when  the 
commissioners  covered  the  hole.  People  almost  invariably 
crpss  the  street  on  the  bridge  to  avoid  dust  and  mud,  and 
had  done  so  for  years  ;  that  he  had  noticed  the  light  in  front 
of  the  Baptist  church  to  see  if  it  would  light  the  hole,  and 
the  elm  bush  is  exactly  in  the  way  and  it  is  dark  there  at 
night ;  don't  think  the  rocks  extending  over  the  bridge 
could  be  counted  by  the  lamp-light. 

C.  N.  Simpson,  town  commissioner,  testified  for  defend- 
ant :  That  he  knew  the  hole  and  bridge  and  light ;  that  the 
light  sheds  a  plenty  of  light  tor  any  one  to  see  the  hole  ; 
there  was  a  bough  of  elm  in  the  way  of  the  light,  but  the 
tree  itself  is  higher  than  the  lamp ;  the  bridge  covers  more 
than  one  or  one  and  a-half  feet  of  the  used  part  of  the  side- 
walk-    The  plank  laid  down  are  not  as  wide  as  the  bridge 
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I  think.     The  hole  is  3  feet  deep.     Persons  passing  from 
the  bridge  onto  sidewalk  would  not  get  in  grass. 

Mr.  Terrell  testified  :  That  he  was  town  commissioner 
at  the  time  of  accident,  and  has  measured  the  distance  about 
the  place  of  accident.  The  distance  from  the  nearest  lamp 
to  the  edge  of  bridge  is  84  feet,  and  the  bridge  extends 
across  the  sidewalk  to  the  hole  8  feet,  and  the  street  directly 
between  the  sidewalk  is  52  feet  wide  ;  thought  a  person 
could  see  the  sidewalk  by  strong  light  from  the  lamp.  A  care- 
ful person  could  tell  when  he  struck  the  rock  pavement  and 
see  the  hole  if  the  light  was  burning.  The  little  elm  would 
obstruct  light  to  some  extent ;  knew  when  he  was  a  com- 
missioner that  people  frequently  crossed  the  street  on  the 
bridge,  which  is  one  of  the  main  streets  of  the  town  ;  did 
not  know  hole  was  there  when  he  was  commissioner,  and 
the  hole  was  one  in  which  a  person  passing  along  sidewalk 
might  fall. 

Rev.  A.  T.  Tatta  testified :  That  he  had  lived  on  that 
side  of  town  fifteen  years  and  had  often  noticed  the  place 
and  passed  there  at  night  25  or  30  times  a  year,  and  could 
easily  see  the  place  unless  it  was  very  cloudy  or  very  dark, 
and  then  he  would  go  by  it  very  carefully,  and  when  it  was 
dark  he  would  carry  a  lantern. 

C.  H.  Richardson  testified  :  That  the  hole  could  be  seen 
plainly  at  night,  and  the  light  was  not  obstructed  by  the 
body  of  the  elm,  but  that  the  lower  limbs  were  in  the  way 
a  little.  He  is  one  of  the  town  Board  of  Commissioners. 
There  was  other  evidence  on  the  part  of  both  plaintifi"  and 
defendant  corroborating  that  recited. 

The  Court  then  gave  the  following  general  instructions : 

1st  Issue.  Burden  is  on  the  plaintiff*  to  show  that  the 
town  was  guilty  of  negligence. 

If  the  jury  shall  find  that  the  stone  bridge  over  the  side- 
walk was  not  as  wide  as  the  sidewalk   at  that  point  by  IJ 
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to  2  feet,  that  there  was  a  public  bridge  over  and  across  the 
street  at  that  point  which  rested  on  the  said  stone  bridge 
over  the  said  sidewalk,  and  that  it  was  the  usual  and  cus- 
tomary place  of  crossing  for  the  people  of  the  town  in  going 
to  the  church,  and  in  going  to  the  stores  and  dwellings  in 
that  part  of  the  town,  and  the  said  town  recognized  the 
same  as  a  crossing  for  people,  and  the  jury  shall  further 
find  that  there  was  no  railing  or  other  obstruction  placed 
at  the  end  of  the  stone  bridge  to  guard  the  opening  and  no 
light  there  or  near  there  to  show  the  people  passing  over  the 
street  bridge  onto  the  stone  sidewalk  bridge  the  said  opening 
and  if  the  jury  shall  further  find  that  beyond  the  said  stone 
bridge  was  an  opening  3  feet  deep,  2J  feet  wide  and  4  feet 
long,  of  the  existence  of  which  the  town  had  notice,  and  that 
the  said  opening  was  dangerous  to  the  public,  and  so  situate 
as  not  to  be  discoverable  by  a  person  passing  there  and  exer- 
cising ordinary  care  and  prudence,  then  you  will  find  that, 
in  these  circumstances,  to  leave  such  a  place  so  exposed,  con- 
stitutes negligence  and  3'ou  will  answer  the  issue  "Yes." 

Unless  you  shall  so  find  the  defendant  is  not  guilty  of 
negligence  and  you  will  answer  the  issue  "No." 

If  you  answer  "Xo,"  that  ends  the  case  and  you  go  no 
further. 

The  Court  here  fully  arranged  all  the  evidence  and  pres- 
ents the  contentions  of  both  sides. 

2nd  Issue.  The  burden  of  this  issue  is  on  defendant. 
It  must  show  that  the  plaintifl"  was  guilty  of  contributory 
negligence. 

The  Court  here  gave  the  defendants  requests  for  instruc- 
tions on  the  2nd  Issue  in  part  and  added  thereto  the  fol- 
lowing : 

If  she  was  a  stranger  in  the  town  and  did  not  know  the 
streets  and  crossings,  and  undertook  to  cross  at  a  place  other 
than   the  usual  crossing  place,  and   in  consequence   came 
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upon  the  sidewalk  at  ri^ht  angles  to  and  just  in  front  of 
the  uncovered  opening,  it  was  her  duty  to  exercise  more 
than  ordinary  care.  The  sidewalks  and  the  public  cross- 
ings are  provided  by  the  town  for  the  use  of  pedestrians, 
and  if  they  quit  the  usual  pathway,  they  do  so  at  their 
peril  unless  they  exercise  such  care  as  the  nature  of  the  case 
demands. 

But  it  is  for  the  jury  to  say  if  that  was  a  usual  crossing 
place.  If  so,  such  care  as  usually  ought  to  be  exercised  by 
a  person  in  her  situation,  is  all  that  the  law  demands  of 
her. 

To  the  instruction  given  by  the  Court  that  if  being  a 
stranger,  she  went  off  the  usual  sidewalk,  came  up  on  same 
at  right  angles,  and  in  consequence  was  hurt,  she  must  have 
used  more  than  ordinary  care — the  plaintiff  excepted. 

To  that  part  of  the  charge  explaining  the  above  that  the 
sidewalks  of  a  town  was  made  for  pedestrians,  and  if 
plaintiff  left  the  sidewalk  she  did  so  at  her  peril,  and  must 
use  such  care  as  the  nature  of  the  case  demands  as  above 
explained— ^-plaintiff  excepted. 

Messrs,  MacRae  &  Day^  for  plaintiff  (appellant). 
Mr,  F.  7.  Osborne  and  Battle  cfe  Mordecai^  for  defend- 
ant. 

Avery,  J. :  The  law  imposes  upon  the  Mayor  and  Com- 
missioners of  incorporated  towns  the  imperative  duty  of 
"  Keeping  in  proper  repair  the  streets  and  bridges  of  the 
town  "  (  The  Code,  Sec.  3803 )  and  for  a  failure  to  fulfill  its 
requirements  they  may  subject  themselves  to  criminal  lia- 
bility. State  V.  CoTnmissioners,  4  Dev.,  345.  The  testi- 
mony fully  warranted  the  jury  in  finding  that  the  govern- 
ing authorities  of  the  town  were  negligent  in  leaving  open 
a  ditch  three  feet  deep  at  the  point  where  it  crossed  a  part 
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of  the  sidewalk,  for  sufficient  space  ( two  and  half  by  four 
feet )  to  admit  the  body  of  a  person  walking  along  snch 
footway.  Btmch  v.  Edenton^  90  N.  C,  431.  But  the 
defendant  did  not  appeal  and  the  response  to  the  first  issue 
therefore  stands  unchallenffed.  It  has  been  held  in  many  of 
the  leading  Courts  of  this  country  that  the  previous  knowl- 
edge of  the  injured  person  of  the  existence  of  a  defect  in  a 
sidewalk  does  not  per  %e  establish  negligence  on  his  part. 
Morrill  on  City  Neg.,  p.  139,  and  authorities  cited ;  Divingy 
V.  Elmira^  51  N.  Y.,  512 ;  I)arling  v.  May  or  j  18  Hun., 
340;  Diwire  v.  Basley^  131  Mass.,  169 ;  Gilbert  v.  Boston^ 
139  Mass.,  313. 

If  the  plaintiff  was  exercising  reasonable  or  ordinary 
care  for  her  own  safety  when  she  fell  into  the  ditch  she  had 
a  right  to  demand  that  the  jury  respond  in  the  negative  to 
the  second  issue.  Jones  Neg.  Mun.  Corp.,  Sec.  221 ;  Bunch 
V.  Edenton^  supra.  The  evidence  is  that  the  plaintiff  had 
never  actually  noticed  "  the  hole  before "  though  she 
admits  that  she  might  possibly  have  seen  it  if  she  had  been 
paying  strict  attention  to  her  pathway  when  she  fell.  She 
had  a  right  to  expect  and  to  act  on  the  assumption  that  the 
authorities  of  the  town  had  properly  discharged  their  duty 
by  keeping  the  streets  in  good  repair.  Bunch  v.  Edenton^ 
supra^  at  page  435;  Morrill  on  City  Negligence,  pp.  136, 
137,  137;  Indianapolis  v.  Oaston^  58  Ind".,  224.  Perhaps 
the  only  exception  to  this  rule  is  the  reasonable  require- 
ment that  persons  must  take  notice  of  such  structures  as  the 
necessities  of  commerce  or  the  convenient  occupation  of 
dwelling  houses,  such  as  exterior  basement  stairs.  Bues- 
chung  V.  St.  Louis^  cfec,  6  Mo.,  Ap.,  85.  The  case  of 
Walker  v.  Reidsville^  96  N.  C,  382,  is  distinguishable  from 
that  at  bar  because  there  the  pit  into  which  the  plaintiff 
fell  was  some  distance  from  the  sidewalk  (56  feet )  though 
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it  was  excavated  by  the  town  and  upon  property  owned  by 
it,  and  the  plaintiff  had  actual  notice  of  its  existence. 

The  burden  was  on  the  defendant  under  our  statute  to 
prove  contributory  negligence,  and  in  order  to  thus  avoid 
the  consequences  of  its  own  carelessness  it  was  necessary  to 
show  that  the  plaintiff  failed  to  exercise  reasonable  or  ordi- 
nary care  for  her  own  safety.  If  she  did  not  put  herself  in 
fault  by  careless  conduct,  she  had  a  right  to  demand  that 
the  jury  be  instructed  to  answer  the  second  issue  in  the 
negative.  Jones,  supra,  Sec.  221.  To  constitute  contrib- 
utory negligence  ( says  Beach  in  his  work  on  that  subject, 
section  8 )  there  must  be  a  want  of  ordinary  care  on  the 
part  of  the  plaintiff  and  a  proximate  connection  between 
that  and  the  injury.  Perhaps,  besides  these  two,  there  are 
no  other  necessary  elements.  Certainly  they  are  the  two 
points  of  difficulty  in  the  question.  "  Did  the  plaintiff 
exercise  ordinary  care  under  the  circumstances?  Was 
there  a  proximate  connection  between  his  act  or  omission 
and  the  hurt  he  complains  of?"  We  can  conceive  of  no 
reason  and  we  know  no  authority  for  holding  the  plaintiff 
to  a  higher  degree  of  care  than  that  involved  in  what  is 
known  as  the  rule  of  the  prudent  man.  What  is  reasona- 
ble care  is  to  be  determined  in  some,  probably  most  of 
jurisdictions,  largely  by  the  jury,  but  with  us,  when  the 
facts  are  undisputed,  by  the  Court.  It  is  the  universal  rule 
however  that  there  is  no  contributory  negligence,  where  the 
plaintiff  acts  with  ordinary  prudence,  in  view  of  surround- 
ing circumstances  suggestive  of  danger.  Morrill,  sxipra, 
pp.  132,  140;  Mason  v.  Railroad,  111  N.  C,  482  ;  Entry 
v.  Railroad,  109  N.  C,  589 ;  McAdoo  v.  Railroad,  105  X. 
C,  140. 

As  a  specific  act  or  omission  may  be  declared  negligence 
at  a  particular  period  or  under  given  circumstances,  which 
had  been  held  with  other  surroundings  not   culpableat  all, 
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so  it  will  be  found  that  the  question  whether  a  plaintiff  has 
contributed  by  his  own  carelessness  to  bring  about  an  injury 
complained  of,  must  be  answered  after  a  comprehensive  con- 
sideration of  the  conditions  confronting  him  at  the  time. 
It  was  unquestionably  error  to  tell  the  jury  that  the  plaint- 
iff was  required,  in  order  to  rid  herself  of  culpability,  to 
exercise  under  any  circumstances  more  than  ordinary  care. 
While  the  rule  of  the  prudent  man  is  always  the  test  of 
carelessness  on  the  part  of  a  plaintiff,  what  is  reasonable 
care  does  not  depend  alone  upon  what  a  person  does  or 
omits  to  do,  but  also  upon  his  environments  at  the  moment, 
when  it  is  contended  that  his  act  or  omission  enhanced  his 
danger.  While  the  rule  that  a  person  in  order  to  avoid 
culpability  must  exercise  such  care  as  a  mau  of  ordinary 
prudence  would  under  similar  circumstances  use,  is  always 
the  criterion  for  testing  contributory  negligence,  as  well  as 
negligence,  the  conditions  at  the  moment  may  render  the 
same  act,  at  one  time,  characteristic  of  a  cautious,  at  another, 
of  a  careless  man. 

We  do  not  understand  the  rule  to  be  that  where  a  defend- 
ant has  by  carelessness  left  the  plaintiff  exposed  to  peril  as 
a  natural  consequence  of  its  conduct,  the  failure  of  the 
plaintiff  to  exercise  unusual  caution  to  avoid  the  ensuing 
danger  will  be  deemed  the  proximate  cause  of  an  injury 
that  would  not  have  been  sustained  had  the  defendant  in 
the  first  instance  been  faultless.  The  plaintiff  was  not  bound 
to  exercise  more  than  ordinary  care,  because  she  might  pos- 
sibly, before  or  at  the  time  of  sustaining  the  injury,  have 
thereby  discovered  that  the  defendant  had  carelessly  left 
persons,  passing  along  the  sidewalk  at  the  particular  place, 
exposed  to  danger.  A  defendant  cannot  take  advantage  of 
his  own  wrong  to  hold  others  to  a  more  rigid  rule  of  watch- 
fulness. The  plaintiff  was  warranted  in  acting  on  the 
assumption  that  the  authorties  of  the  town  had  done  their 
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duty.  She  was  not  required  to  see  and  treasure  up  in  her 
memory  the  location  of  every  defective  place  in  the  side- 
walk which  she  had  or  might  have  seen  during  the  day  time, 
nor  was  she  expected  to  see  all  such  places.  She  was  not 
required  to  keep  a  sharp  or  constant  lookout  for  what  could 
not  be  reasonably  expected,  assuming  that  the  authorities 
of  a  town  had  used  ordinary  care  in  the  discharge  of  their 
duty.  Locomotive  engineers  are  required  to  keep  a  con- 
stant lookout  for  persons,  animals  and  obstructions  on  rail- 
way tracks  in  front  of  trains,  because  they  have  reasonable 
ground  to  apprehend  that  some  such  danger  may  confront 
them  at  any  moment.  A  person  is  not  negligent  in  failing 
to  provide  against  what  could  not  have  been  reasonably 
expected,  much  less  against  a  danger  that  he  is  warranted 
in  assuming  does  not  exist.  £lue  v.  Railroad^  decided  at 
this  term.  Had  it  appeared  that  the  plaintiff  actually  saw 
the  hole,  or  that  she  was  warned  against  it  in  time  to  have 
avoided  falling  into  it,  the  case  would  have  presented  a  dif- 
ferent aspect.  Having  no  actual  knowledge  of  its  existence 
before  she  stepped  into  it,  she  was  not  required  to  exercise 
the  same  degree  of  diligence  that  an  engineer  in  charge  of 
a  train  must  use,  because  he  has  reason  to  apprehend  and 
provide  against  danger  to  his  passengers  from  obstructions, 
or  to  men  or  animals  on  the  track  at  any  moment,  while 
she  was  justified  in  acting  upon  the  belief  that  the  author- 
ities had  done  their  duty  by  keeping  the  sidewalk  in  safe 
condition. 

There  was  error  in  instructing  the  jury  that  the  plaintiff 
was  expected  to  use  more  than  ordinary  care.  The  Court 
should  have  told  them  that  she  was  entitled  to  recoverv  if 
the  first  issue  was  found  in  her  favor,  unless  the  defendant 
had  shown  by  a  preponderance  of  the  testimony  that  she 
did  not  exercise  reasonable  or  ordinary  care. 

We  think  that  the  case,  as  the  facts  were  developed  on 
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the  trial  was  governed  by  the  principle  laid  down  in  Bimch 
y.  Edenton^  8upraj'2inA  that  it  was  not  shown  that  the 
injury  was  due  to  her  own  negligence.  There  was  error 
and  the  plaintiff  is  entitled  to  a  new  trial. 

New  Trial. 


COMMISSIONERS  OF  BURKE  COUNTY  v.  CATAWBA  LUM- 
BER COMPANY. 

Floatable   Streams^    What    Constitutes — Easement — Ripa- 
rian Owners. 

1.  Floatable  rivers  are  navigable  highways,  in  which  the  public 

has  an  easement  paramount  to  the  rights  of  riparian  owners ; 
and,  in  order  to  esliablish  such  easement,  it  is  unnecessary  to 
show  that  the  river  is  susceptible  of  use  continuously  during 
the  whole  year,  but  it  is  suflQcient  if  it  appear  that  business 
men  may  calculate  that,  with  tolerable  regularity  as  to  sea- 
sons, the  water  will  rise  and  remain  at  such  height  as  will 
enable  them  to  make  it  profitable  as  a  highway  for  trans- 
porting logs  to  mills  or  markets  lower  down.  (Affirming 
Commissionets  v.  Lumber  Company ^  116  N.  C,  590.) 

2.  Between  a  point  on  the  river  where  defendant's  mill  was  located 

and  the  place  where  logs  were  cut  for  transportation  thereto 
were  shoals  where  the  water  was  not  deep  enough  to  permit 
the  passage  of  logs,  but  8  or  10  times  a  year,  at  irregular 
intervals,  the  river  rose  several  feet,  remaining  at  such  height 
from  24  to  48  hours,  during  which  time  logs  were  carried 
over  the  shoals  without  artificial  assistance.  Held^  that  the 
river  was  a  floatable  stream,  in  which  the  public  had  an  ease- 
ment, the  reasonable  use  of  which  was  paramount  to  the 
rights  of  the  riparian  owners.  (Overruling  Commissioners 
V.  Lumber  Company,  115  N.  C,  590.)  Furches,  J.,  dissents, 
arguendo. 

Petition   to   rehear  case   decided   at   September   Term, 
1894,  and  reported  in  115  N.  C,  590. 
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Messrs,  Moore  d:  Moore,  I.  T.  Avery  and  C.  M.  Bushee, 
for  petitioner. 

Messrs.  S.  J.  Ervin^  J.  T.  Perkins  and  Burwell^  Wal- 
ker (&  Cansler,  contra. 

Avery,  J. :  It  seems  to  be  settled  law  in  North  Carolina, 
as  in  all  of  the  States,  that  navigable  streams  of  every  class, 
however  defined  or  distinguished  from  other  water  courses, 
are  natural  highways,  and  that  the  public  easement,  what- 
ever may  be  its  extent,  is  paramount  to  the  private  right  of 
the  riparian  proprietor.  State  v.  Narrows  Island  Cluh 
100  N.  C,  477 ;  State  v.  Olen^  7  Jones,  pp.  321  &  327 ; 
Broadnax  v.  Baker ^  94  N.  C,  675  ;  Gould  on  Waters  (2nd 
Ed.)  Sects.  86,  87,  107,  108  and  110  ;  Angell  on  Water 
Courses,  641  a;  16  Am.  &  Eng.  Enc,  p.  236;  Sulli/van  v. 
Jernigan,  21  Fla.,  264.  All  waters,  including  bays,  inlets, 
rivers  and  creeks,  ^'which  are  navigated  by  sea  vessels," 
said  the  Court  in  State  v.  Glen^  supra,  at  p.  323,  "are 
called  navigable  in  a  technical  sense,  are  altogether  puhlici 
juris  and  the  soil  under  them  cannot  be  entered  and  a  grant 
taken  out  under  the  entry  law.  When  the  tide  ebbs  and 
flows,  the  shore  between  the  high  and  low  water  may  be 
the  subject  of  direct,  special,  legislative  grant.  Ward  v. 
Willis,  6  Jones,  183"  ;  Bond  v.  Wool,  107  N.  C,  139.  The 
Court  in  that  case  went  on  to  say  that  the  beds  of  other 
streams  were  "technically  styled  navigable"  and  were  open 
for  appropriation  by  individuals  by  means  of  grants  from 
the  State. 

In  order  to  direct  the  attention  more  closely  to  the  devel- 
opment of  the  principles  governing  the  case  at  bar  by  a  line 
of  decisions  in  this  State,  and  especially  to  controvert  the 
contention  of  counsel  that  owners  of  the  beds  of  inland 
rivers,  not  navigable  for  vessels,  have  the  absolute  control 
of  the  streams,  we  reproduce  the  following  from  the  opinion 
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of  Merrimon,  J.,  in  State  v.  Narrows  Island  Club^  aupra^ 
"The  learned  counsel  for  the  appellant  pressed  upon  our 
attention  State  v.  Gleriy  7  Jones,  321,  as  an  authority, 
favoring  strongly  the  absolute  right  of  the  owner  of  the 
whole  bed  of  the  river.  This  is  certainly  a  misapprehen- 
sion of  the  real  meaning  of  that  case.  The  river  to  which 
it  referred  was  ascertained  to  be  unnavigable  and  the  case 
does  not  contradict  what  we  have  here  said.  Indeed  the 
Court  recognized  the  public  right  in  case  of  the  navigability 
of  the  stream.  It  said  :  'As  the  riparian  proprietor  of  the 
land  on  both  sides  of  the  stream,  he  is  clearly  entited  to  the 
soil  entirely  across  the  river,  subject  to  an  easement  in  the 
public  for  the  purpose  of  transportation  of  flour  and  other 
articles  in  flats  and  canoes.'  It  appeared  that  flat  boats 
were  occasionally  used  in  transporting  the  articles  named." 

It  still  remained  for  this  Court,  when  the  forests  of  the 
State  began  to  attract  attention  and  to  invite  capital  ta 
utilize  them  in  commerce,  to  determine  in  precisely  what 
classes  of  streams  not  technically  navigable,  the  easement, 
which  was  paramount  to  the  right  of  the  actual  owner  of 
the  bed  of  the  river  or  of  the  riparian  proprietor  on  both 
sides,  existed. 

In  McLaughlin  v.  M'fg  Co.,  100  N.  C,  108,  this  Court, 
adopting  the  classification  of  streams  laid  down  by  Wood 
in  his  work  on  Nuisances,  2nd  Ed.,  Sec.  457,^^  seq,  defined 
a  navigable  stream  of  the  third  class  to  be  one  which  is 
"floatable  or  capable  of  valuable  use  in  bearing  the  products 
of  the  mines,  forests  and  tillage  of  the  country  it  traverses 
to  mills  or  markets."  That  case  was  cited  and  approved 
subsequently  in  the  case  of  State  v.  Corporation,  111  N.  C, 
661. 

In  the  dissenting  opinion  (which  was  written  before  the 
opinion  of  the  Court)  in  Gwaltney  v.  Land  Co.,  Ill  N. 
C,  at  p.  647,  will    be   found  a  definition    of  a   floatable 
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stream,  which  was  adopted  by  the  Court  (see  p.  552) 
and  which  has  been  since  reiterated  with  approval  in 
Gwaltney  v.  Land  Co,^  115  N.  C,  581,  and  in  Commission- 
ers V.  Lumber  Co,  (the  case  now  before  us  for  rehearing) 
115  N.  C,  590.  The  language  so  often  approved  is  as 
follows :  "It  is  not  necessary  in  order  to  establish  the 
easement  in  a  river  to  show  that  it  is  susceptible  of  use 
continuously  during  the  whole  year  for  the  purpose  of 
floatage,  but  it  is  sufficient  if  it  appear  that  business  men 
may  calculate  that,  with  tolerable  regularity  as  to  seasons, 
the  water  will  rise  to  and  remain  at  such  a  height  as  will 
enable  them  to  make  it  profitable  to  use  as  a  highway  for 
transporting  logs  to  mills  or  markets  lower  down."  Justice 
MaoRae,  in  Gwaltney  v.  Land  Co.^  supra^  quoting  further 
from  the  same  opinion,  says,  "When  prudent  business  men 
may  regulate  their  expenditures  with  reference  to  the  an- 
ticipated rise,  the  stream  becomes  a  factor  in  conducting 
the  commerce  of  the  country." 

In  the  former  opinion  in  this  case  the  Court  laid  down 
as  a  further  test  of  floatability,  the  rule  that  "A  temporary 
rise  passing  quickly  down,  is  not  sufficient  to  make  a  stream 
floatable  and  would  not  be  sufficient,  if  the  freshet  should 
continue  up  for  even  two  or  three  days  and  be  reasonably 
expected  every  year.  The  increase  in  the  depth  of  the 
streams  occasioned  by  the  rain-fall  sufficient  to  float  logs, 
occurs  eight  or  ten  times  each  year,  and  the  water  subsides 
in  24  or  forty-eight  hours.  We  are  of  the  opinion  that 
this  floatability  on  the  occasional  and  tolerably  regular 
rises  of  the  river  must  depend  on  more  than  a  rapid  freshet, 
subsiding  as  rapidly." 

The  first  question  raised  by  the  petition  and  order  grant- 
ing the  rehearing  is  whether  the  two  rules  laid  down  as 
criteria  for  determining  the  capacity  of  streams  to  subserve 
the  purpose  of  channels  of  commerce  are  not  so  inconsis- 
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tent  that  both  cannot  be  allowed  to  stand  as  guides  to  the 
people,  who  are  anxious  to  understand  and  observe  the  law, 
as  well  as  to  the  profession,  whose  office  it  is  to  advise 
them.  If  a  stream  rises  to  a  sufficient  height  eight  or  ten 
times  a  year  to  carry  down  all  the  logs  that  have  been  rolled 
into  it,  may  it  not  be  possible  that  prudent  business  men 
w^ould  calculate  with  reasonable  certainty  on  and  regulate 
their  expenditures  with  reference  to  an  anticipated  ifise 
that  will  make  the  use  of  the  stream  as  a  highway  profita- 
ble, notwithstanding  the  fact  that  it  continues  for  only  two 
or  three  days  or  even  a  shorter  time?  The  capacity  to 
carry  logs  from  the  place,  when  they  are  shipped  upon  it, 
and  deliver  them  at  the  point  where  they  are  taken  out  for 
use,  depends  chiefly  upon  the  velocity  of  the  stream  and 
the  distance  they  are  transported.  Courts  are  not  required 
to  so  restrict  the  limit  to  which  judicial  knowledge  extends 
as  to  exclude  matters  which  are  of  common  observation 
and  within  the  knowledge  of  all  intelligent  men.  Deans 
V.  Railroad^  107  N.  C,  693.  If  a  stream  should  carry  a 
log  at  a  velocity  of  three  miles  an  hour,  then  in  three  days 
or  72  hours  it  would  be  transported  a  distance  of  216  miles, 
in  two  days  144  miles,  in  one  day  72  miles.  It  may  be 
that  the  longest  distance  for  which  the  Catawba  River  is 
used  is  not  72  miles  and  that  Johns  River  is  not  used  for 
more  than  half  that  distance.  If  all  the  logs  awaiting 
removal  on  the  banks  of  each  stream  were  removed  onlv 
ten  times  a  year  but  at  irregular  intervals  extending  over 
the  nine  fall,  winter  and  spring  months,  it  is  not  impossi- 
ble, indeed  it  is  almost  certain  that  any  prudent  business 
man  could  arrange  to  get  all  the  logs  needed  in  ten  deliv- 
eries. Yet  it  is  probable  that  all  are  delivered  more  than 
fiftv  times  instead  of  ten. 

How  can  we   arbitrarily  fix  a  minimum  period  for  trans- 
portation and  at  the  same  time  leave  the  capacity  for  yield- 
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ing  a  reasonably  certain  profit,  as  a  test  of  floatability  ? 
If  it  may  be  true  that  all  lo^s  placed  alone  in  either  stream 
would  be  delivered  at  the  mills  of  defendant  from  27  to  63 
times  or  oftener  in  the  course  of  a  year,  how  can  we  hold 
that  the  rises  must  occur  more  frequently  or  continue 
longer  and  leave  people  who  wish  to  know  and  obey  the 
law  in  such  a  state  of  doubt  and  uncertainty  that  they 
would  be  deterred  without  further  information  from  engag- 
ing in  this  important  branch  of  commerce?  The  rule 
which  makes  susceptibility  to  use,  as  a  channel  for  trans- 
porting the  products  of  mines  and  forests,  the  criterion  of 
floatability,  is  a  test  which  any  intelligent  lumberman  can 
comprehend  and  apply.  The  other  criterion,  which  with- 
out regard  to  the  probable  profits  of  the  business  or  the 
actual  condition  of  the  stream,  would  exclude  from  the 
benefits  of  a  water-highway  one  who  locates  his  plant 
on  a  swift  mountain  water  course,  which  subsides  within 
tw^o  or  three  days  and  extend  the  easement  in  a  sluggish 
stream  to  another  person,  if  he  settles  in  the  low  country, 
though  the  water  may  land  as  many  logs  for  the  one  in  one 
day  as  for  the  other  in  four  days,  is  manifestly  arbitrary 
and  inconsistent  with  the  rule  that  has  so  often  been  sanc- 
tioned not  only  by  this  Court  in  the  cases  we  have  cited 
but  approved  by  all  of  the  leading  text-writers  and  the 
Courts  of  those  States  where  extensive  and  valuable  forests 
have  been  or  are  being  utilized.  1  Wood  on  Nuisances 
(3rd  Ed.,  Sec.  457)  Davis  v.  WrnsloWy  51  Me.,  364-290; 
Gaston  V.  Mace^  33  West  Va.,  14 ;  Brown  v.  Chadhurne^ 
31  Am.  Dec,  641  ;  59  Am.  Dec,  p.  22  &  note ;  Thunder 
Bay  Co.  v.  Speechlij^  31  Mich.,  336 ;  6  Lawson  R.  &  R., 
Sec.  2928. 

Gould,  in  his  work  on  Waters,  Sections  108  and  109, 
says:  ''  It  is  not  necessary  that  the  stream,  in  order  to  be 
a  highway,  should  be  capable  of  floating  logs  at  all  seasons 
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of  the  year,  but  its  public  character  depends  on  its  fitness 
to  answer  the  wants  of  those  whose  business  requires  its 
use.  If  the  stream  is  not  always  navigable  it  must  be  capa- 
ble of  floatage,  as  the  result  of  natural  causes,  at  periods 
recurring  from  year  to  year,  and  continuing  for  a  sufficient 
length  of  time  in  each  year  to  make  it  useful  as  a  highway." 
Gould  cites  among  other  authorities  the  leading  case  of 
Morgan  v.  King^  35  N.  Y.,  to  sustain  the  foregoing  propo- 
sition, and  in  view  of  the  fact  that  the  learned  counsel  for 
the  plaintiff*  seemed  to  misconceive  what  the  Court  in  that 
case  meant  by  the  words  "  in  its  natural  state,"  it  is  per- 
haps best  to  call  attention  to  the  fact,  that  so  far. from  lim- 
iting the  use  of  streams  to  the  periods  when  they  are  not 
swollen  from  rainfall,  the  Court  said  (  at  page  459 ),  "  Nor 
is  it  essential  to  the  easement  that  the  capacity  of  the 
stream,  as  above  defined,  should  be  continuous,  or  in  other 
words,  that  its  ordinary  state  at  all  seasons  of  the  year 
should  be  such  as  to  make  it  navigable.  If  it  is  ordinarily 
subject  to  periodical  fluctuations  in  the  volume  and  height 
of  its  water,  attributable  to  natural  causes  and  occurring  as 
regularly  as  the  seasons,  and  if  its  periods  of  high  water  or 
navigable  capacity  ordinarily  continue  a  suflScient  length  of 
time  to  make  it  useful  as  a  highway,  it  is  subject  to  the 
public  easement."  It  is  plain  therefore  that  the  text-wri- 
ters, all  of  whom  give  their  sanction  to  the  doctrine  of 
floatability  as  it  has  been  approved  by  -this  Court,  are  war- 
ranted in  citing  Morgan  v.  King^  as  they  do,  to  sustain 
their  positions. 

It  will  be  observed  that  in  almost  every  instance  where 
we  find  the  words,  "  in  its  natural  state"  quoted  from  Mor- 
gan v.  King  in  the  opinions  of  appellate  Courts,  the  further 
discussion  of  the  subject  develops  the  fact  that  they  are  used 
in  the  sense  given  to  them  by  the   Court  of  Xew   York. 

"  Natural  state"  in  that  connection  does  not  seem  to  have 
116—47 
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been  understood  by  Courts  or  text-writers  as  confining  the 
test  of  use  for  commercial  purposes  to  the  low  water-mark 
but  as  referring  to  the  height  attained  as  the  result  of  the 
regularly  recurring  rain  falls  of  every  year,  which  is  a  nat- 
ural cause  operating  with  some  degree  of  uniformity- 
Lewis  V.  Cofee  County,  77  Ala.,  193 ;  The  Motello,  20 
Wall.,  p.  441 ;  25  Am.  Dec,  p.  862  and  note ;  59  Am.  Dec, 
641)  note. 

The  intention  of  the  Courts  seems  to  have  been  to  limit 
the  right  of  navigation  for  logs  to  those  streams  made  use- 
ful by  the  ordinary  rainfall  as  distinguished  from  such  as 
would  onjy  transport  the  logs  after  resorting  to  artificial 
means,  as  by  blasting  out  and  deepening  the  channel  or 
putting  in  locks  or  dams  with  gates.  6  Lawson  R.  &  R., 
Sec.  2924.  We  see  no  reason  for  following  to  its  logical 
results  the  argument  of  the  learned  counsel  for  plaintiff 
and  taking  this  occasion  to  overrule  the  line  of  our  decis- 
ions which  recognize  and  define  easements  for  the  purpose 
of  floatage.  We  think  that  any  rule  which  attempts  to  fix 
a  definite  period  of  time  during  which  a  water  course  at 
each  recurring  rise  must  remain  at  a  sufficient  height  to 
transport  logs  and  to  adopt  that  rule  alike  to  long  and  to 
short,  to  swift  and  to  sluggish  streams,  is  in  conflict  with 
the  general  doctrine,  which  makes  capacity  for  profitable 
use  the  test  and,  if  adhered  to,  would  close  for  commercial 
use  many  water  courses  that  have  all  of  the  elements  of 
natural  highways,  under  the  general  definition  approved 
by  the  Courts  of  this  and  other  States  containing  valuable 
forests.  To  illustrate  the  inconsistency  of  applying  the  rule 
which  makes  time  the  test,  suppose  that  logs  were  floated 
in  Johns  River  for  a  distance  of  only  twenty  miles  and  in 
the  Catawba  for  sixty  miles  and  that  the  velocity  of  the 
current  in  the  former  stream  were  six  miles  an  hour,  in  the 
latter  three  miles,  would  it  require  precisely  the  same  length 
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of  time  DecesBarily  to  supply  a  mill  with  all  of  the  logs  it 
could  saw  by  the  one  as  by  the  other?  Under  a  funda- 
mental principle  of  onr  system  every  man  is  presumed  to 
know  and  is  therefore  required  to  observe  the  law  of  the 
land,  and  no  rule  ought  therefore  to  be  laid  down  for  the 
government  of  the  people,  unless  its  terms  are,  or  are  capa- 
ble of  being  made  so  certain  that  they  can  be  understood. 
Doubtless  the  instruction  which  was  sustained  in  Owaltney 
V.  Land  Co,,,  116  N.  C,  679,  was  intended  to  apply  to 
extraordinary  freshets,  upon  the  recurrence  of  which  pru- 
dent business  men  could  not  rely  for  the  success  of  a  mill- 
ing enterprise,  but  which  often  do  occur  at  some  time 
during  the  year  and  are  therefore  not  unexpected.  Con- 
strued in  any  other  sense  it  would  establish  a  rule  that 
i«rould  prove  so  inconsistent  with  the  general  proposition 
that  has  received  our  sanction  and  with  the  leading  author- 
ities that  both  could  not  be  applied  as  tests  in  any  conceiv- 
able case. 

We  are  brought  therefore  to  the  consideration  of  the 
question  w^hether  the  Judge  below  properly  applied  the  cor- 
rect definition  of  a  floatable  stream  to  the  facts  found  by 
him  in  the  case  before  us.  The  action  is  brought  to  restrain 
the  defendants  from  floating  logs  down  the  Catawba  and 
Johns  Rivers,  because  when  the  water  rises  to  a  suflicient 
height  to  carry  the  logs  over  the  shoals,  they  necessarily' 
come  in  contact  with  and  partially  or  totally  destroy  a  low 
bridge  across  the  Catawba  and  another  across  Johns  River, 
on  a  highway  in  Burke,  and  a  third  bridge  across  the 
Catawba  river,  between  Burke  and  Caldwell  Counties,  one 
half  of  w^hich  is  under  the  oflScial  management  of  the  plaint- 
ifl's-  The  defendants  have  been  using  both  of  these  rivers 
above  the  two  bridges  in  Burke  County  to  transport  logs 
to  a  point  on  the  Catawba  below  all  three  of  the  bridges, 
where   the  mill  of  the  defendant  is  located.     At  this  mill 
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the  defendants  employed  about  75  laborers  and  saw  about 
35000  feet  of  lumber  a  day  and  have  invested  between 
8250,000  and  $350,000,  in  establishing  the  plant.  The  depth 
of  the  Catawba  river  at  the  bridge  known  as  the  Rocky 
Ford  Bridge  and  Lovelady  Bridge,  when  the  water  is  at 
ordinary  height  averages  two  feet,  but  in  some  parts  of  it 
reaches  four  feet  and  is  about  300  feet  wide.  The  depth  of 
Johns  River  at  the  bridge  over  that  stream  is  about  four 
feet  and  it  is  about  100  feet  wide.  There  are  shoals  on  the 
Catawba  at  intervals  of  about  half  a  mile  and  on  Johns 
River  about  one  fourth  of  a  mile  apart,  where  the  water  is 
only  from  8  to  12  inches  deep  at  ordinary  low  water. 
Between  the  shoals  when  the  water  in  either  river  is  at 
ordinary  low  water-mark,  logs  will  be  carried  by  the  cur- 
rent of  both  rivers  but  not  over  the  shoals  without  taking: 
out  stones  and  resorting  to  other  artificial  helps.  Both  of 
these  rivers  rise  eight  or  ten  times  a  year  to  a  height  of 
from  two  to  four  feet  above  ordinary  water  and  remain  at 
that  height  from  24  to  48  hours  during  w^hich  period  all  of 
the  logs  placed  in  the  channel  of  either  will  be  carried  over 
the  shoals  without  obstruction.  (See  findings  8  &  9.)  These 
rises  occur  in  the  Fall  J  Winter  and  Spring  months,  not  at 
fixed  periods  but  some  time  during  nine  months.  Besides 
these  rises  about  two  freshets  usually  occur  during  every 
year  when  these  rivers  rise  eight  to  fifteen  feet  above  the 
low  water-line. 

Eliminating  from  this  discussion  the  arbitrary  rule  pre- 
scribing a  fixed  period  for  the  continuance  of  the  rise,  it 
seems  very  clear  that  the  learned  Judge,  to  whom  both  par- 
ties entrusted  the  trial  of  all  issues  of  fact  and  law,  was  not 
in  error  in  holding,  upon  the  facts  found  by  him  from  the 
testimonv,  that  both  the  Catawba  and  the  Johns  Rivers 
were  in  contemplation  of  law  floatable  streams.  If  eight 
or  ten  times  a  year  every  log  placed  in  either  stream  above 
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these  bridges  will  be  carried  without  hinderance  or  obstruc- 
tion over  the  shoals  to  the  defendant's  mill  lower  down, 
then  it  inevitably  follows  that  by  cutting  and  placing  logs 
upon  the  bank  in  the  way  described  in  the  findings  of  the 
Judge  (see  findings)  a  suflScient  number  can  be  transported 
on  these  highways  to  supply  the  mills.  The  reasonable 
expectation  that  it  would  be  within  its  power  every  year  to 
transport  a  suflScient  number  of  logs  to  keep  its  mills  in 
operation  without  resorting  to  artificial  assistance  at  the 
shoals,  justified  its  managers  in  establishing  their  business. 
If  the  Judge  was  correct  in  finding  that  these  rises  "occurr- 
ing at  irregular  intervals "  during  the  fall,  winter  and 
spring  months,  are  suflicient  to  carry  every  log  committed 
to  either  river  over  the  shoals,  then  the  principle  involved 
here  is  not  affected  by  the  fact  that  instead  of  being  so  pro- 
vident as  to  lay  in  its  supplies  at  the  proper  seasons,  the 
defendant  had  sometimes  opened  a  channel  at  the  shoals 
during  the  summer  months  for  the  passage  of  logs,  though, 
as  His  Honor  finds,  the  mill  had  been  almost  exclusively 
supplied  by  floatage.  The  question  is  whether  the  company 
was  warranted  in  calculating  when  its  business  was  estab- 
lished, that  these  two  highways  could  be  utilized,  legiti- 
mately to  furnish  it  full  supplies  of  raw  material  for  its 
mill.  We  think  that  the  facts  justified  the  heavy  expendi- 
ture it  has  made  in  the  reasonable  expectation  that  the  law 
would  protect  it  in  the  proper  use  of  these  natural  high- 
ways. If  these  rivers  are  floatable  they  are  natural  high- 
ways in  which  the  public  have,  as  in  other  water-highways, 
an  easement — the  reasonable  use  of  which  is  paramount  to 
the  rights  of  all  others.      Gould,  Sects,  87  to  91  &  107  to 

110  ;  Broadnax  v.  Baker ^  supra  ;  Angel  1  on  Water  Courses 
(7th.  Ed.)  Sec.  536 ;  16  Am.  &  Eng.  Enc,  pp.  269  ife  270  & 
notes ;  Ihid  pp.  259  &  260  &  notes ;  Gwaltney  v.  Land  Co.^ 

111  N.  C,  at  p.  547. 
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Where  a  stream  is  navigable  for  any  purpose  it  is  gener- 
ally a  nuisance  to  obstruct  it.  Wood  on  Nuisances,  Sec. 
464 ;  State  v.  Bibilej  4  Jones,  107 ;  State  v.  Parrott,  71  N. 
C,  314 ;  6  Lawson  R.  &  R.,  Sec.  2936 ;  State  v.  Harper,  71 
N.  C,  314 ;  Lewis  ^.  Keeling,  1  Jones,  299 ;  Hettrick  v. 
Page,  82  N.  C,  65  ;  Elliott  on  Roads  &  Streets,  p.  491  and 
note.  This  principle  as  a  general  rule  applies  to  interfer- 
ence with  the  right  of  floatage  just  as  to  attempts  to  pre- 
vent the  passage  of  vessels  in  streams  aflbrding  sufficient 
channel  for  them.  Wood,  supra,  Sec.  464.  But  the  right 
of  floatage  must  be  exercised  reasonably  and  with  a  due 
regard  to  the  rights  of  riparian  proprietors  and  the  owners 
of  the  beds  of  fresh  water  streams,  especially  such  as  belong 
to  the  third  class  of  navigable  waters  and  are  only  used  as 
highways  for  the  purpose  of  transporting  logs.  The  owners 
of  the  soil  have  a  right  to  the  reasonable  use  of  the  water 
as  a  power  for  propelling  machinery  and  operating  the  vari- 
ous kinds  of  mills.  While  the  right  to  an  easement  for 
floatage  is  superior  to  that  of  the  proprietor  of  the  soil,  the 
law  enforces  the  use  of  the  dominant  easement  with  due 
regard  to  the  servient  interest.  A  person  using  a  stream  as 
a  highway  for  transporting  logs  as  well  as  one  in  charge  of 
a  steamer  plying  on  navigable  water,  is  answerable  for 
wanton  injury  in  even  removing  a  nuisance.  Gwaltney  v. 
Land  Co,,  supra;  Letois  v.  Keeling,  1  Jones,  299. 

The  governing  principle  is  that  the  right  to  the  use  of  a 
water  highway  for  the  transportation  of  timber  is  subject  to 
the  maxim  that  we  must  so  use  our  own  as  to  avoid  need- 
less injury  to  another.  The  public  have  the  paramount 
right  of  way  in  the  public  roads,  yet  that  does  not  excuse 
one  driving  a  carriage  or  wagon  over  it  for  needlessly 
injuring  a  person  or  even  an  animal,  that  is  temporarily 
obstructing  it.  Davies  v.  Mann,  10  M.  &  W.  ( Ex.  )  545. 
It  remains  for  us  to  determine  in  each  case,  that  may  here- 
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after  arise,  what  is  culpable  carelessness  in  the  enjoyment 
of  this  easement.  We  adhere  to  the  announcement  made 
by  the  Court  in  the  opinion  which  we  are  now  reviewing 
(115  N.  C,  596,  597)  that  the  right  of  floatage  must  "  Be 
exercised  with  due  care  for  the  avoidance  of  injury  to  the 
interests  of  the  riparian  proprietors  and  the  owners  of  the 
soil  beneath  the  bed  of  the  stream.  And  on  the  other  hand, 
it  would  seem  that  if  these  were  floatable  streams^  in  which 
the  public  has  an  easement  for  transportation,  it  would  be 
the  duty  of  the  County  Commissioners,  certainly  in  the 
absence  of  express  authority  to  the  contrary,  to  so  construct 
bridges  on  the  highways  as  to  permit  the  use  of  rivers  for 
the  purpose  of  floatage."  If  the  streams  are  highways, 
then  bridges  constructed  over  them  so  as,  by  interposing  a 
barrier  to  floating  logs  every  time  the  rivers  rise  sufliciently 
high  to  carry  them  over  the  shoals,  lo  practically  prevent 
their  use  by  the  public,  are  unlawful  obstructions.  6  Law- 
son  E.  &  E.,  Sec.  2936;  ITean  v.  Stetson^  5  Pick.,  492;. 
Ckarlestown  v.  Middlesex^  3  Met.,  202.  The  case  last  cited 
was  one  where  the  County  Commissioners  acted  under  the 
authority  of  an  act  passed  by  the  legislature  of  Massachu- 
setts, empowering  them  especially  to  build  the  bridge,  but 
not  specifying  its  character,  and  Chief  Justice  Shaw,  in  a 
strong  opinion,  announced  the  principle  that  the  County 
authorities  were  ijot  warranted  in  so  constructing  the  bridge 
as  to  obstruct  the  use  of  the  stream  as  a  highway. 

The  question  of  reconciling  the  conflicting  claims  of 
owners  of  the  soil  of  the  bed  of  the  stream,  who  erect  dams 
across  floatable  rivers  for  the  purpose  of  operating  mills,  is 
not  now  before  us.  The  Legislature  has  made  provision  in 
certain  cases  for  opening  dams  so  as  to  permit  the  passage 
of  logs  floated  over  them  to  market  {The  Code^  Sec.  3712) 
and  in  Chapter  66  of  The  Code^  which  contains  this  pro- 
vision, County  Commissioners  are  clothed  with  authority  to 
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have  streams  cleaned  out.  It  would  seem  that  these  sec- 
tions were  passed  entirely  with  reference  to  floatable 
streams  because,  without  condemnation  the  Commissioners 
would  have  no  right  to  enter  upon  and  clean  out  the  beds 
of  streams  which  were  not  natural  highways. 

It  seems  that  the  low  bridges  constructed  by  the  plaintiffs 

> 

and  their  predecessors  have  been  frequently  destroyed  during 
rises  in  the  rivers  by  trees  floating  down,  but  within  a  few 
years  past  the  injuries  to  them  have  generally  been  caused 
by  logs  that  are  being  transported  to  the  mills  of  the  defend- 
ant company.  We  cannot  destroy  a  great  natural  right 
which  affects  people  scattered  over  hundreds  of  square  miles 
whose  only  prospect  of  disposing  of  valuable  property  is 
depending  upon  the  use  of  water  for  transporting  timber 
to  market,  in  order  to  save  a  county  the  difference  between 
the  cost  of  bridges  two  or  three  feet  above  the  low  water- 
mark and  more  durable  structures  above  the  high  water- 
marks. Perhaps  it  may  not  be  improper  to  add  that  where 
a  stream  is  not  floatable  it  can  be  used  for  the  transporta- 
tion of  logs  only  by  a  license  from  the  owner  of  the  bed  of 
the  stream  or  the  riparian  proprietor.  Without  such  license 
one  who  is  using  the  stream  for  such  a  purpose  is,  either  as  a 
trespasser,  responsible  for  at  least  nominal  damages  or,  when 
he  creates  a  nuisance,  for  any  special  damage  shown  to 
have  been  actually  sustained.  It  appears  incidentally  from 
the  testimony  that  many  tributaries  of  the  Catawba  other 
than  Johns  river,  and  of  which  the  floatability  is  not  in 
question  here,  have  been  used  in  some  way  by  the  defend- 
ant for  transporting  logs  to  the  Catawba  and  thence  to  its 
mill.  This  intimation  may  serve  as  a  guide  in  regulating 
its  conduct  or  in  adjusting  the  rights  of  those  interested. 
In  reference  to  the  argument  that  no  sufiicient  ground  had 
been  shown  for  granting  a  rehearing,  we  need  only  say 
that  the  Court  was  not  advertent,  in  its  former  opinion,  to 
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the  inconsistency  of  the  two  tests  of  floatability  given  in 

the  same  opinion.     The  question  was  not  discussed  in  the 

opinion,  and  attention  was  not  directly  called  to  it  on  the 

argument. 

On  reviewing  the  rulings  of  the  learned  Judge  who  tried 

the  case  below  we  find  no  error  and  are  of  the  opinion  that 

the  judgment  should  have  been  affirmed.     To  the  end  that 

it  may  be  now  enforced  let  this  opinion  be  certified  to  the 

Court  below. 

Petition  Allowed. 

FuRCHES,  J.  (dissenting) :  Dissenting  from  the  judgment 
of  the  Court,  I  think  it  due  alike  to  the  Court  and  to 
myself  that  I  should  state  some  of  the  reasons  I  have  for 
so  doing. 

The  petition  to  rehear  in  my  opinion  is  in  violation  of 
the  rules  of  this  Court.  It  does  not  only  undertake  to 
point  out  the  error  of  the  Court  in  its  opinion  as  reported 
in  115  N.  C,  590,  but  it  enters  into  an  extensive  argument 
to  sustain  the  petition.  This  is  not  allowable,  as  held  by 
the  Court  in  White  v.  Jones,  92  N.  C,  388,  where  it  is  held 
that  such  arguments  should  not  be  made  in  the  petition  but 
on  the  argument  in  Court.  As  I  understand  the  rule,  inter- 
preted by  the  Court,  "No  case  should  be  reversed  upon  a 
petition  to  rehear  unless  it  was  decided  hastily,  and  some 
material  point  was  overlooked,  or  some  direct  authority  was 
not  called  to  the  attention  of  the  Court."  Watson  v. 
Dodd,  72  N.  C,  240;  Sicks  v.  Skinner,  71  N.  C,  539 ;  Say- 
wood  V.  Daves,  81  N.  C,  8;  Devereux  v.  Devereux,  Ibid, 
12;  Smith  v.  Zyon,  82  N.  C,  2;  Zockhart  v.  Bell,  90  N. 
C,  499  ;  University  v.  Sarrison,  93  N.  C,  84;  Dupree  v. 
Ins.  Co.,  Ihid,  237.  "Where  the  grounds  of  error  assigned 
in  a  petition  to  rehear  are  substantially  the  same  as  those 
argued  and  passed  upon  in  the  former  hearing,  the  Court 
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will  not  disturb  its  judgment."  Lewis  v.  Rountree^  81,  N. 
C,  20.  ''The  weightiest  considerations  induce  the  Court  to 
adhere  to  its  decisions  unless  manifest  error  appears,  espe- 
cially when  the  decision  was  made  by  a  full  Court  and  with 
unanimity,  and  after  full  argument  by  counsel."  Lewis  v. 
Rountree^  supra.  "The  Court  reiterates  that  it  will 
rehear  a  case  only  for  weighty  considerations  and  when 
the  alleged  error  clearly  appears."  Emry  v.  Railroad^ 
105  N.  C,  45. 

The  matters  of  fact  complained  of  by  the  petitioner  are 
"That  it  seems  that  the  Court  overlooked  the  findings  of 
Judge  Allen  that  petitioner's  mill  had  been  established  in 
1890"  and  that  Judge  Allen  found  that  both  the  rivers,  at 
th^  "points"  where  the  bridges  are,  were  floatable  streams. 
We  do  not  admit  these  allegations.  As  we  find  that  Jus- 
tice AvERy  in  a  concurring  opinion  starts  out  by  saying : 
"If  it  be  true  as  appears  from  the  testimony  offered,  and 
was  found  by  the  Judge  below,  that  neither  the  Catawba 
River  nor  Johns  River  affords  sufiicient  water  to  float  logs 
over  the  shoals  that  abound  in  the  beds  of  both,  except 
when  they  rise  suddenly  8  or  10  times  every  year,  and  con- 
tinue at  a  sufficient  height  to  carry  logs  off  for  a  period  of 
from  24  to  48  hours,  then  neither  of  the  rivers  would  fall 
within  the  definition  of  a  floatable  highway,  heretofore 
given  by  this  Court.  Gwaltnej/jv,  Lumber  Co.^  Ill  N.  C, 
547."  Then  it  would  seem  that  not  only  the  findings  of 
Judge  Allen  were  fully  considered  by  the  Court,  but  the 
evidence  in  the  case  as  well.  But  suppose  the  Court  did 
not  take  into  its  consideration  the  fact  that  petitioner's  mill 
was  established  in  1890,  can  it  be  contended  that  the  estab- 
lishment of  petitioner's  mill  changed  the  character  of  the 
streams  and  made  two  rivers  navigable  that  were  not  so 
before  ?  I  cannot  subscribe  to  any  such  doctrine.  And  sup- 
pose these  rivers  are  wide  enough  and  deep  enough  at  the 
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'^points"  where  the  plaintiff's  bridges  are,  to  Jloat  a  log  but 
for  every  quarter  of  a  mile  above  and  below  in  Johns  Eiver, 
and  every  half  mile  above  and  below  in  the  Catawba  Eiver, 
there  are  shoals  and  rocks,  as  is  found  by  Judge  Allen^  so 
shallow  and  rough  that  a  log  will  not  float  over  them, 
except  when  the  water  is  up — from  8  to  10  times  a  year, 
^hat  difference  could  this  make  in  determining  whether 
these  rivers  were  navigable  or  not  ?  What  good  could  it 
do  the  petitioner  to  float  his  logs  under  the  bridge  if  he 
could  not  get  them  down  the  river  ?  So  it  is  perfectly 
apparent  to  me  that  there  is  nothing  in  these  assignments, 
if  it  should  be  true  that  they  were  not  considered  by  the 
Court.     And  this  I  do  not  admit. 

Then  the  only  remaining  question  to  be  considered  is  the 
question  of  law  argued,  rather  than  stated,  in  the  petition, 
that  the  Court  erred  in  construing  the  word  "usually"  in 
Judge  AllerCs  finding.  The  petition  then  shows  that  this 
part  of  the  Judge's  findings  was  not  overlooked  by  the 
Court.  And  that  the  petition  should  not  be  allowed,  and 
the  opinion  rendered  at  the  last  Term  of  the  Court  over- 
ruled on  this  ground,  see  Dupree  v.  Ins.  Co.^  and  other 
cases  cited,  supra. 

This  is  a  rehearing.  The  facts  are  just  now  what  they 
were  at  the  last  Term  of  the  Court.  Not  a  word  has  been 
added  and  not  a  word  taken  away.  It  is  admitted  in  the 
petition  that  they  were  considered  and  the  opinion  of  the 
Court  shows  they  were,  as  one  of  the  opinions  filed  says  the 
facts  found  by  the  Judge  and  shown  by  tlie  evidence  estab- 
lished the  fact  that  this  river  is  not  even  a  jloatahle  river. 
It  is  not  shown  that  the  case  was  not  well  argued  at  the 
last  Term,  or  that  it  was  hastily  determined.  Indeed  the 
case  as  published  forbids  any  such  conclusion,  as  there  is 
not  only  a  leading  opinion  by  Justice  MacEae,  but  a 
lengthly  concurring  opinion  by  Justice  Avery.     The  opin- 
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ion  at  last  Term  was  unanimous — no  dissenting  voice.  It 
is  shown  there  were  no  mistakes  of  fact  at  that  Term  that 
could  possibly  affect  the  opinion  of  the  Court.  So  the  ques- 
tion comes  substantially  to  this ;  that  this  case  is  an  appeal 
from  the  last  Term  of  this  Court  to  the  present  Term. 
And  the  result  is  that  four  Justices  at  this  Term  hold  that 
the  Judgment  of  five  Justices  at  the  last  Term  was  erron- 
eous. 

I  have  thus  far  been  considering  the  case  upon  the  rules 
and  practice  established,  as  I  think,  by  a  train  of  authori- 
ties, some  of  which  I  have  cited,  to  show  that  this  petition 
should  not  be  allowed. 

And  as  my  opinion  is  not  to  be  the  law  that  governs  the 
case,  I  will  not  enter  into  an  elaborate  discussion  of  the 
question  as  to  whether  this  river  is  a  navigable,  a  "floatable", 
stream  or  not.  But  in  my  opinion  the  doctrine  announced 
in  the  opinion  of  the  Court  reverses  what  has  been  consid- 
ered the  law  in  this  State  for  more  than  a  hundred  years. 
I  had  supposed  until  recently  that  what  was  naturally  a 
navigable  water  course  was  settled  in  this  State.  The  idea 
has  been,  and  this  State  has  acted  upon  that  idea  from  its 
organization  until  now,  that  it  has  no  right  to  grant  the 
beds  of  navigable  water  courses,  but  that  it  had  the  right 
to  grant  the  beds  of  such  as  were  not  navigable.  And  act- 
ing upon  this  idea,  the  State  has  granted  the  soil  under  the 
water  in  most  of  the  water  courses  in  the  Western  part  of 
the  State — such  as  the  Catawba  River,  Johns  River,  Yad- 
kin River,  &c.  State  v.  Glen,  7  Jones,  321.  These  riv- 
ers are  not  like  they  are  in  the  Eastern  part  of  the  State- 
There,  where  a  river  is  wide  enough  for  navigation,  it  is 
deep  enough.  But  the  rivers  in  the  Western  part  of  the 
State,  such  as  the  Catawba,  the  Johns  and  the  Yadkin,  are 
broad,  shallow,  rapid,  and  full  of  shoals  and  rocks,  and 
valuable  principally  for  water  power   which  abounds  all 
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through  that  section  of  the  State.  Many  of  the  citizens 
who  wish  to  erect  mills  and  for  the  purpose  of  not  being 
troubled  about  their  dams,  have  entered  or  bought  of  others 
that  had  entered  the  beds  of  these  streams,  erected  their 
dams  thereon,  attached  thereto  their  mills  and  machinery. 
They  are  the  owners  of  this  property.  But  the  effect  of 
this  opinion  is  to  legislate  them  out  of  their  property,  their 
vested  rights,  without  process  or  compensation.  The  idea 
that  the  Catawba  and  Johns  Rivers  are  navigable  water 
courses  is  one  of  recent  origin.  It  has  been  held  that  the 
Yadkin  was  not — was^  because  it  probably  is  now,  under 
this  decision.  In  State  v.  Gleuy  supra,  which  is  reiterated 
by  this  Court  through  Chief  Justice  Mbrrimon  in  the  case 
of  State  V.  Narrows  Island,  100  N.  C,  482,  it  is  held  not 
to  be  navigable.  And  the  Yadkin  River  is  longer  and 
much  narrower  a  navigable  water  course  than  are  the 
Catawba  and  Johns  Rivers. 

But  under  the  definition  laid  down  in  this  case,  the 
question  will  be,  what  is  not  a  navigable  water  course  ? 
There  are  thousands  of  little  streams  in  the  West  that  will 
float  a  log  ( and  how  many  are  to  be  floated  to  make  it  nav- 
igable, we  are  not  told )  when  up.  They,  like  the  Catawba 
and  Johns,  rise  when  it  rains,  and  can  be  counted  on  to 
rise  with  about  as  much  certainty  as  either  of  these  streams. 
Then,  why  are  they  not  also  navigable  ?  Where  is  it  to 
end  ?  And  where  is  the  line  to  be  drawn  between  what  is 
and  what  is  not  a  navigable  stream  ?  Whose  property  will 
be  safe  against  an  interested  lumber  company  or  lumber 
speculator?  Our  rivers  in  the  Western  part  of  the  State 
are  not  like  the  rivers  in  the  North  West,  the  source  from 
which  the  Court  draws  its  authority  for  declaring  these 
streams  navigable  water  courses.  They  are  more  like  our 
eastern  rivers.  Their  seasons  are  different  from  ours. 
They  rise  at  regular  periods,  and  continue  so  for  the  season, 
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and  I  prefer  to  adhere  to  our  own  anthorities  and  State 
policy  rather  than  to  these  Northern  authorities  that 
reached  us  about  the  time  such  parties  began  to  speculate 
in  our  timbers. 

"Floatable  water <;ourses"  is  a  term  not  known  to  our  law, 
until  within  the  last  six  or  eight  years,  and,  as  I  say,  came 
•  about  the  time  the  lumber  speculators  came,  who,  as  I 
understand  and  as  seems  to  be  urged  in  this  case,  have 
bought  up  large  sections  of  woodland,  and  the  Court  must 
protect  them. 

With  me,  this  has  nothing  to  do  with  my  judgment  in 
this  case.  I  cannot  see  how  large  bodies  of  timbered  land, 
as  urged  in  the  opinion  of  the  Court,  can  make  a  river  nav- 
igable which  was  not  navigable  before.  It  may  be  a  con- 
venience to  those  having  such  timber  to  have  a  navigable 
water  course.  But  how  the  fact  of  having  timber  can  cre- 
ate the  navigable  condition  of  the  water  course,  I  cannot 
see.  I  cannot  help  looking  at  this  case  as  a  contest  between 
the  parties  for  legal  rights  and  not  one  of  policy.  If  these 
rivers  are  navigable  water  courses,  the  plaintiffs  are  tres- 
passers and  are  guilty  of  creating  and  maintaining  a  public 
nuisance,  though  they  are  only  doing  what  had  been  con- 
ceded to  their  ancestors  and  predecessors  for  a  hundred 
years.  But  if  the  North  Carolina  idea  should  be  sustained, 
that  is,  if  these  streams  are  not  navigable  water  courses, 
then  the  petitioners  in  destroying  plaintiflf's  bridges  are 
trespassers.  If  the  plaintiffs  are  trespassers,  every  mill 
owner  and  fishery  owner,  who  thought  he  was  owner  of  the 
soil  upon  which  his  dam  is  erected,  is  guilty  of  creating  and 
maintaining  a  public  nuisance. 

The  Court  says  the  legislature  could  make  provision  for 
slopes,  or  in  some  other  way  protect  such  persons.  If 
there  is  to  be  legislation,  I  think  it  ought  to  be  hythe  Isgis- 
latnre  in  declaring  and  providing  for  making  that  a  public 
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highway  which,  nature  has  failed  to  make  so,  in  which 
there  would  be  provision  made  to  compensate  the  property 
owners  for  their  property  taken  for  the  public  use — as  in 
cases  of  railroads,  canals  and  other  public  improvements. 
That  is  within  the  province  of  the  legislature  and  not 
within  that  of  the  Courts. 


T.  A.  HELMS  et  al  v.  M.  C.  AUSTIN  et  al. 

Proceeding  for  Partition  of  Lands — Deed^  Construction 
of — RefoTTnation  of  Deed — Jurisdiction — Delivery  of 
Deed  Presumed  from  Registration, 

1.  A  deed  made  by  E.  S.  of  the  first  part  and  S.  S.  ^^his  wife  and 

her  heirs  named  on  the  back  of  the  deed^*  of  the  other  part, 
conveyed  certain  lands  to  the  wife  and  her  children,  a  life 
estate  being  reserved  to  the  grantor.  On  the  back  of  the 
deed  the  names  of  the  children  were  endorsed  and,  in  addi- 
tion, the  provision  that  if  the  wife  shoald  have  any  other 
children  they  should  have  an  equal  share  with  the  ''above 
heirs. ""    Held^  that  the  wife  and  children  took  a  fee  simple. 

2.  Although  the  Clerk  of  the  Superior  Court  cannot,  in  an  action 

for  partition,  reform  the  deed  under  which  the  plaintiff 
claims,  the  Superior  Court  may  grant  such  relief  when  the 
proceeding  is  transferred  or  goes  to  it  by  appeal. 

3.  Where  a  donor  acknowledges  the  execution  of  a  deed  for  the 

purpose  of  registration  and  it  is  accordingly  registered,  a 
delivery  is  presumed  and  only  clear  proof  will  warrant  a 
Court  in  holding  the  presumption  to  be  rebutted ;  and  the 
subsequent  acts  or  declarations  of  the  grantor  to  the  effect 
that  a  delivery  was  not  intended  are  inadmissible  to  rebut 
such  presumption. 

4.  The  presumption  of  the  delivery  of  a  voluntary  deed  by  a 

father  to  his  wife  and  children  (in  which  he  reserves  a  life 
estate)  arising  from  the  fact  of  registry,  is  not  rebutted  by 
the  fact  that  the  grantor  retained  possession  of  the  deed  and 
of  the  land  which  he  listed  for  taxation  and  by  an  endorse- 
ment made  on  the  back  of  the  deed  by  the  probate  judge  for 
the  grantor  that  ''the  cause  of  my  giving  my  lands  to  my 
family  by  deed  as  well  as  by  will,  is  in  order  to  give  the 
courses  and  distances  of  the  same.^^ 


752  IN  THE  SUPEEME  COURT.  {[116 

Helms  «.  Austin. 

This  was  a  special  proceeding  for  the  partition  of  land, 
brought  originally  before  the  Clerk  of  the  Superior  Court 
of  Union  County  and  transferred  to  Term  for  trial  of  the 
issues  of  law  and  fact  raised  by  the  pleadings  and  heard 
before  Winston^  J.j  and  a  jury,  at  August  Term,  1894,  of 
Union  Superior  Court.  The  facts  appear  in  the  opinion  of 
Chief  Justice  Faibcloth. 


Messrs.  Burwellj  Walker  <&  Cansler^  for  plaintiffs. 
Messrs,    Shepherd   cfe    Bushee   and    F,  I.    Osborne^   for 
defendants  (appellants). 

Faircloth,  C.  J.:  This  was  an  action  for  partition  before 
the  clerk  and  was  transferred  to  the  Superior  Court.  The 
defendants  denied  that  the  plaintiffs  had  any  interest  in  the 
land  to  be  divided,  which  was  equivalent  to  the  plea  of 
"sole  seizin."  The  question  arises  upon  three  deeds  made 
by  Ennis  Staton  of  the  first  part,  and  "  Sarah  Statou  his 
wife  and  her  heirs,  named  on  the  back  of  this  deed,  of  the 
other  part,"  the  said  Ennis  Staton  reserving  his  life  estate 
in  the  lands  conveyed,  and  the  consideration  named  is  love 
and  affection.  On  the  back  of  each  deed  is  endorsed  the 
names  of  the  several  children  of  the  grantor,  the  plaintiff's 
name  being  one  each  time.  In  the  third  deed,  the  convey- 
ance is  to  "Sarah  Staton,  his  wife  and  her  children*^  and  in 
the  endorsement  on  the  back  thereof,  after  repeating  the 
names  of  the  same  children  as  in  the  other  two,  it  is  stated 
"and  if  the  said  Sarah  Staton  should  ever  have  any  other 
child  or  children,  that  he  or  they  shall  have  an  equal  share 
with  the  above  heirs^ 

These  deeds  are  dated   September  13th,  14th,  and  14th, 

1869,  and  were  registered,  after  probate,  on  August  26th, 

1870,  and  September  2,  1870. 

It  is  a  well  known  rule  that  if  two  constructions  can  be 
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put  on  a  fleed  or  any  part  of  it,  that  shall   be  given  to  it 

which  is  most  beneficial  to  the  grantee.     These  deeds  were 

inartificially  drawn,  using  the  words  "heirs"  and  "children" 

indifferently,  by  one  having  no  legal  conception   of  their 

technical  meaning,  but  the  intent  is  clear.     It  would  be 

unreasonable  to  assume  that  the  father,  in  providing  for  his 

family,  meant  to  give  them  only  a  life  estate  leaving  the 

fee  undisposed  of,  after  reserving  his  own  life  estate.     We 

are  entirely  satisfied  from  the  context  and  from  the  nature 

and  purposes  of  the  deed  that  it  was  the  intention  of  Ennis 

Staton  to  convey  a  fee  simple  to  his  wife  and  children,  and 

we  declare  that  to  be  the  effect  of  each  of  the  deeds.     I^ul- 

bright  v.  Yoder^  113  N.  C,  456;  Holmes  v.  Holmes^  86  N. 

C,  205  ;    Vickers  v.  Leigh^  104  N.  C,  248 ;  Pritchard  v. 

Bailey^  113  N.  C,  521.     Here  we  might  rest  this  branch 

of  the  case,  but  the  plaintiff  prayed  the  Court,  in  the  event 

that  the  deeds  did  not  convey  a  fee  simple  estate,  to  be 

allowed  to  reform  the  deeds  according  to  the  true  intention 

of  the  grantor.     The  defendant's  counsel  denied  the  power 

of  the   Court  to  give    this   relief,  inasmuch   as  the   Clerk 

before   whom   the    action   was  properly  instituted  had  no 

power  to  give  such  equitable  relief. 

By  The  Code^  Sec.  102,  the  duties,  at  first  assigned  to  the 

probate  Judge,  are  required  to  be  performed  by  the  Clerks 

of  the  Superior  Courts,  as  Clerks  of  said  Courts,  and  their 

duties  and  connection  with  the  Court  are  fully  explained 

in   Brittain  v.  Mull^  91  N.  C,  498,  and  under  our  new 

Code  System  of  practice  we  scq  no  reason  why  the  Court 

may  not  amend  and  give  any  relief  that  the  parties  may  be 

entitled  to,  according  to  the  facts,  in  any  case  sent  up  by 

the  Clerk  either  by  transfer   or  by  appeal,  provided  the 

original  subject  matter  be  within   the  jurisdiction   of  the 

Clerk.     The  advantage  of  such  practice  to  the  Courts  and 

to  the  parties  litigant   is  manifest,  and  we  hold  that  the 
116—48 
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equitable  relief  asked  for,  if  it  had  become  necessary,  could 
have  been  given  in  the  Superior  Court. 

In  1875,  when  the  Code  System  was  new,  this  Court  held, 
in  a  ease  much  like  the  present,  that  upon  an  appeal  from 
the  Probate  Court  in  a  special  proceeding,  which  was  dis- 
missed in  that  Court,  the  Superior  Court  could  and  should 
give  such  equitable  relief  as  the  parties  were  entitled  to, 
upon  the  plea  of  fraud  in  procuring  a  deed  for  land,  it 
being  conceded  that  the  probate  Judge  had  no  such  power. 
McBryde  v.  Patterson,  73  N.  C,  478. 

The  defendants  further  insisted  that  these  deeds  were 
never,  delivered,  and  relied  upon  the  endorsement  on  the 
deeds  made  by  the  probate  Judge  at  the  time  the  deeds 
were  acknowledged  by  the  grantor  and  ordered  to  be  regis- 
tered, and  upon  subsequent  acts  and  declarations  of  the 
grantor,  to  rebut  the  implication  of  delivery  arising  from 
the  registration.  The  endorsement  was  as  follows :  "  The 
cause  of  my  giving  my  lands  to  my  family  by  deed  as  well 
as  by  will  is  in  order  to  give  the  courses  and  distances  of 
the  same."  It  is  admitted  that  Ennis  Staton  retained  pos- 
session of  the  deeds  after  their  registration,  and  remained 
in  possession  of  the  land  and  listed  it  for  taxes  until  his 
death.  These  aduiitted  facts  are  all  consistent  with  the 
fact  that  the  grantor  retained  a  life  estate,  and,  taken 
alone,  have  no  tendency  to  rebut  the  implication  of  deliv- 
ery arising  from  the  registration. 

In  a  case  "  on  all  fours  "  with  the  present,  it  was  held  by 
this  Court  that  where  the  donor  went  into  Court  and 
acknowledged  a  deed  of  gift  for  the  purpose  of  registration 
and  it  was  accordingly  registered  that  was  a  delivery,  and 
that  any  subsequent  declaration  that  it  had  not  been  deliv- 
ered and  was  not  to  have  effect  did  not  invalidate  it. 
Airey  v.  Holmes,  6  Jones,  142  ;  Ellington  v.  Cunrie,  5  Ired. 
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Eq.,  21.     These  cases  dispose  of  the  defendants' exceptions 
to  the  exclusion  of  their  proposed  evidence. 

Where  the  makfer  once  parts  with  the  possession  or  control 
of  a  deed  he  can  not  afterwards  recall  it,  and  the  donee's 
acceptance  is  presumed,  especially  when  it  is  beneficial  to 
him. 

Registration  of  a  deed  is  only  prima  facie  evidence  of 
its  execution,  probate  and  delivery,  and  not  conclusive  ; 
for  otherwise  no  fraud  or  mistake  could  be  corrected  in 
either  respect.  The  presumption  arising  from  this  prima 
facie  eifect  may  be  rebutted  by  suflScient  evidence.  To  this 
effect  is  Love  v.  Harhin^  87  N.  C,  249,  and  various  other 
cases,  including  the  text-books.  In  Mitchell  v.  Ryan^  3 
Ohio  State  Reports,  377,  it  wfts  held,  first,  that  a  recorded 
deed  is  prima  facie  evidence  of  delivery,  and  it  is  to  be 
presumed  that  the  maker  means  to  part  with  the  title,  and 
that  clear  proof  ought  to  be  required  to  warrant  a  Court  in 
holding  otherwise;  secondly,  that  where  a  grant  is  a  pure 
unqualified  gift,  the  presumption  of  acceptance  can  be 
rebutted  only  by  proof  of  dissent. 

The  endorsement  on  the  deeds — "The  cause  of  my  giving 
my  lands  to  my  family  by  deed,  &c." — indicates  plainly 
that  he  was  trying  to  settle  his  property  on  his  family, 
which  he  could  only  do,  then,  by  having  the  deed  recorded. 
If  to  perpetuate  the  courses  and  distances  was  hi^  only 
object,  then  an  ordinary  survey  and  plot  would  have  done 
as  well,  and  might  have  as  well  been  registered  as  these 
deeds  if  they  were  not  intended  to  pass  any  title  to  the 
grantees. 

The  rule  in  Shelly's  case  has  no  application.  Leathers 
v.  Gray^  101  N.  C,  162.  The  evidence  of  the  clerk,  as 
indicated,  was  insuflBcient  to  rebut  the  presumption,  if  it 
had  been  admitted. 

Affirmed. 
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8.  T.  PEARSON  v.  J.  R.  CRAWFORD  et  a1. 

Action  for  Trespass  on  Land — Trial — Issves — Findings 
of  Jury — Argument  of  Counsel — Discretion  of  Judge, 

1.  The  extent  to  which  coansel  may  comment  upon  witnesses  and 

parties  must  be  left  to  the  sound  discretion  of  the  trial  judge 
and  such  discretion  will  not  be  reviewed  on  appeal  unless  it 
is  apparent  that  the  impropriety  of  counsel  was  across  and 
calculated  to  prejudice  the  jury. 

2.  In  the  trial  of  an  action  for  trespass  on  land,  where  plaintiff 

claimed  title  under  a  deed  and  defendants  denied  that  the 
grantors  thereof  were  the  true  owners,  the  jury  under  an 
instruction  that  plaintiff  must  first  establish  title  to  the 
land  described  in  the  con^plaint  and  then  prove  its  location 
before  he  could  recover,  found  that  plaintiff  ^s  title  was  valid; 
that  the  location  of  the  land  had  not  been  proved  to  their 
satisfaction ;  that  defendants  had  not  trespassed  thereon  and 
that  plaintiff  had  suffered  no  damage ;  Held  that,  under  the 
charge,  these  findings  and  the  judgment  thereon,  were  not 
inconsistent  or  contradictory,  and  plaintiff  cannot  complain 
of  such  judgment  inasmuch  as  his  failure  to  recover  was 
thereby  placed  oh  the  ground  of  a  failure  to  locate  the 
land  and  not  on  the  ground  of  any  defect  in  his  deed. 

Civil  action,  for  trespass,  commenced  in  the  Superior 

Court  of  McDowell  County  on  the  8th  day  of  January, 

'1892,  and  removed  on   motion  of  plaintiff,  to  McDowell 

Superior  Court,  at  January  Special  Term,  1894,  of  which 

it  was  tried  before  Armfield^  J.^  and  a  jury. 

The  plaintiff  claimed  that  he  was  the  owner  of  a  tract 
of  land  in  McDowell  County  containing  70,400  acres 
known  as  the  Wm.  and  Robt.  Tate  tract  or  grant  and  that 
defendants  had  trespassed  thereon  by  cutting  and  hauling 
off  timber  to  the  great  damage  of  plaintiff. 

The  issues  and  material  parts  of  the  testimony,  together 
with  the  portions  of  the  charere  to  the  jury  excepted  to, 
appear  in  the  opinion  of  Associate  Justice  Montgomery. 
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J/>.  e/.  jB.  BatcheloTj  for  plaintiff  (appellant). 
jUessrs.  Justice  ife  Justice^  for  defendant. 

Montgomery,  J.:  The  plaintiff  moved  for  a  new  trial  on 
the  ground  that  the  verdict  was  contrary  to  the  weight  of 
the  evidence.  The  motion  was  overruled  and  the  plaintiff 
excepted.  There  is  nothing  in  the  exception.  The  matter 
was  one  which  ought  to  have  been  addressed  to  the  discre- 
tion of  His  Honor  purely. 

The  plaintiff's  objection  to  the  argument  of  defendant's 
counsel  for  the  alleged  reason  that  he  abused  his  privilege 
as  an  attorney  in  speaking  of  the  plaintiff  as  a  speculator, 
buying  the  large  boundary  of  land  at  6J  cents  per  acre,  is 
without  merit.  There  was  proof  tending  to  show  that  the 
plaintiff  had  bought  the  land  claimed  in  his  complaint 
(about  70,000  acres,  wild  and  untillable  mostly)  at  that 
price.  Certainly,  such  an  argument  being  intended  to  show 
that  the  purchase  of  the  land  at  such  a  price,  under  all  the 
circumstances,  was  for  the  purpose  of  future  sale  and  profit, 
was  not  a  gross  abuse  of  his  privilege.  In  Goodman  v. 
Sappj  102  N.  C.,4:77,  the  Court  said  that  a  number  of  cases 
cited  "and  numerous  other  authorities  settle  the  general 
principle  that  the  extent  to  which  counsel  may  comment 
upon  witnesses  and  parties  must  be  left  ordinarily  to  the 
sound  discretion  of  the  Judge  who  tries  the  case,  and  this 
Court  will  not  review  his  discretion  unless  it  is  apparent  that 
the  impropriety  of  counsel  was  gross  and  calculated  to  prej- 
udice the  jury." 

There  were  no  exceptions  taken  to  any  part  of  His 
Honor's  charge  to  the  jury,  and  no  prayers  for  special 
instructions  asked  by  either  the  plaintiffs  or  the  defendants. 
The  issues  submitted  to  the  jury  were  not  objected  to  by 
either  side,  nor  were  any  new  ones  suggested  in  the  course 
of  the  trial. 
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We  will  now  examine  the  real  questions  brought  to  thig 
Court  for  settlement.  They  concern  the  form  and  the  sub- 
stance of  the  issues,  and  the  nature  of  the  judgment  ren- 
dered thereon : — 

Issues  and  responses  of  the  jury. — 1.  Is  plaintiff  the 
owner  of  the  land  described  in  the  complaint  ?  Yes  (11—12). 
2.  Where  is  the  beginning  corner  of  the  Tate  tract  i  We 
don't  know.  3.  Where  is  the  Southwest  corner  of  the 
Tate  grant  ?  We  don't  know.  4.  Where  is  the  North 
East  corner  of  the  Tate  grant?  We  don't  know.  5.  Did 
defendants  trespass  on  the  land  of  plaintiff?  No.  6. 
What  damage  has  plaintiff  sustained?     None. 

Upon  the  verdict  the  following  judgment  was  rendered : 
"It  is  considered  by  the  Court  that  plaintiff  Is  the  owner 
of  the  land  described  in  the  complaint,  but  that  defendants 
have  not  trespassed  on  the  land  of  plaintiff,  and  plaintiff 
has  not  located  his  tract  of  land  described  in  the  complaint : 
It  is  therefore  adjudged  that  the  injunction  granted  in  this 
cause  be  dismissed,  and  that  defendants  go  without  day 
and  recover  of  plaintiff  the  costs  of  this  action." 

The  plaintiff  excepted  as  follows:  "Plaintiff  excepts  to 
the  foregoing  judgment  in  open  Court  and  the  rendition 
thereof,  on  the  ground  that  it  was  inconsistent  and  contra* 
dictory,  as  were  the  issues  upon  which  it  was  based,  the  said 
issues  having  been  framed  in  such  a  way  as  not  to  entitle 
the  defendants  to  any  judgment  thereon,  and  plaintiff  fur- 
ther insisted  that  the  finding  of  the  first  issue,  Yes,  must 
embrace  the  location  of  plaintiff's  land  as  described  in  the 
complaint,  and  defendant  was  not  entitled  to  have  it  declared 
in  said  judgment  that  plaintiff  had  not  located  his  land." 
The  exce])tions  were  overruled  and  the  plaintiff  appealed. 

The  issues  in  this  case  are  not  such  as  are  usually  sub- 
mitted  in  actions  of  this  nature,  but  in  the  light  of  the 
charge  of  His  Honor  they  are  clear  to  a  certainty  and  in  no 
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sense  inconsistent  with  each  other  or  contradictory.  They 
seem  in  connection  with  the  charge  to  have  been  perfectly 
fair  to  the  plaintiff,  and  more  favorable  to  him  than  he 
might  have  had  a  right  to  demand.  The  plaintiff  claimed 
the  land  described  in  his  complaint  and  on  which  the 
alleged  trespass  was  said  to  have  been  committed,  through 
mesne  conveyances  back  to  a  grant  from  the  State  to  Wil- 
liam and  Robert  Tate,  dated  1795.  The  direct  and  imme- 
diate conveyance  under  which  the  plaintiff  claimed  was 
one  from  the  heirs-at-law  of  Maria  Nixon.  The  defendants 
contended  that  the  real  heirs  of  Maria  Nixon  did  not  exe- 
cute the  deed,  and  that  the  persons  who  signed  it  were  not 
the  Nixon  heirs,  and  that  matter  seemed  to  the  Judge  to  be 
one  of  so  much  importance  on  the  trial  that  to  prevent  con- 
fusion he  submitted  the  first  issue  to  settle  the  question  of 
the  regularity  of  the  paper  title  of  the  plaintiff  to  the  land 
embraced  in  his  deed.  The  instructions  on  this  issue  could 
not  be  misunderstood  by  the  jury.  The  Court  said  :  "  In 
considering  the  first  issue  you  will  not  inquire  into  the 
location  of  the  land  described  in  the  complaint,  but  only  as 
to  whether  the  plaintiff  has  made  out  his  title  thereto,  i.  e. 
whether  he  has  shown  you  who  the  heirs  of  Mariah  Nixon 
are  (here  the  testimony,  the  contention  of  the  parties  and 
the  law  as  to  this  point  were  stated  fully  to  the  jury). 
There  is  no  pretence  that  more  than  11-12  of  the  interests 
of  the  heirs  of  Mariah  Niron  were  conveyed,  and  if  you  find 
by  a  preponderance  of  the  testimony  that  the  plaintiff  is 
the  owner  of  11-12  of  the  land  described  in  the  complaint, 
you  will  answer  the  first  issue,  "yes,  11-12,  and  will  pro- 
ceed to  consider  the  other  issues." 

The  plaintiff  insists  that  the  second,  third  and  fourth 
issues  are  not  consistent  with  the  first,  and  that  the  ver- 
dict involved  a  contradiction.  This  view  of  the  plaintiff 
is  a  mistaken  one.     His  Honor  in  his  instructions  on  these 
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issues,  pointed  unerringly  and  with  entire  certainty  to  their 
meaning  and  purpose.  He  said  :  "If  you  answer  the  first 
issue,  as  to  plaintiff's  title,  'yes  11-12  you  will  then  pro- 
ceed to  consider  the  second,  third  and  fourth  issues  as  to 
the  location  of  the  land  claimed  by  plaintiff.  If  plaintiff 
establishes  his  title,  the  burden  is  still  on  him  to  show  by  a 
preponderance  of  the  evidence  where  his  land  is  situated — 
to  locate  it  before  he  can  recover  (here  ^the  evidence  as  to 
location  of  grant  was  read  to  jury,  contentions  of  parties 
stated,  and  jury  fully  instructed  as  to  law  applicable  to  this 
part  of  the  case).  If  you  find  from  the  evidence  that  plain- 
tiff has  located  any  line  or  lines  or  corner  of  his  tract,  you 
may  locate  the  entire  boundary  by  following  the  calls  in  hie 
grant  or  deeds.  If  there  is  a  natural  object  called  for  found, 
course  and  distance  must  give  way  to  reach  it.  If  plaintiff 
has  located  his  tract  of  land  you  will  indicate  by  your 
answers  to  the  second,  third  and  fourth  issues  the  locations 
of  the  corners  referred  to,  whether  they  be  located  where 
plaintiff  claims,  or  elsewhere.  If  plaintiff  has  not  satisfied 
you  by  a  preponderance  of  the  evidence  of  the  location  of 
any  part  of  the  boundary  set  out  in  his  grant,  yon  will 
answer  the  second,  third  and  fourth  issues,  'we  don't  know', 
and  the  fifth  issue  'no'  and  the  sixth  issue  'nothing' ". 

The  jury  must  have  understood  what  these  issues 
meant,  and  why  they  were  submitted  in  the  form  in  which 
they  were.  And  the  counsel  for  the  plaintiff  were  satisfied 
with  them,  for  His  Honor  told  the  jury  that  if  the  plaintiff 
from  the  evidence  had  located  any  line  or  lines,  or  comer 
of  his  tract,  you  may  locate  the  entire  boundary  by  follow- 
ing the  calls  in  his  grant  or  deeds.  The  judgment  followed 
in  form  and  substance  the  verdict  of  the  jury,  and  is  not 
objectionable  in  any  aspect.  The  paper  title  of  the  plaintiff 
was  declared  regular,  but  the  location  of  the  land  not  having 
been   proved,    the  Court    made    these    statements    in    the 
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judgment:  This  was  favorable  to  the  plaintiiBP  because  it 
put  his  failure  to  recover  of  the  defendant  on  the  ground  of 
his  failure  to  locate  the  land,  and  not  on  the  ground  of  any 
defect  in  his  deed.     No  error.     The  judgment  is  affirmed. 

Affirmed. 
Avery,  J.,  did  not  sit. 


R.  B.  CL  \RK  V.  JOSEPH  HODGE. 

Action  for  Possession  of  Personal  Property — Competency 
of  Witness — Chattel  Mortgage — Mortgagee  as  Subscrib- 
ing Witness — Execution,  by  Corporation —  Validity  of 
Mortgage. 


1.  Where  he  is  not  exoluded  under  the  provisions  of  Sections  590  of 

T^e  Code,  the  mortgagee  in  a  chattel  mortgage  is  competent, 
as  a  subscribing  witness  thereto,  to  prove  its  execution  for 
admission  to  probate,  inasmuch  as  Sec.  1351  of  The  Code 
removes  the  disqualification  formerly  attaching  to  witnesses 
having  an  interest. 

2.  The  common  seal  of  a  corporation  being  affixed  to  an  instru- 

ment is  prima  facie  evidence  that  it  was  affixed  by  compe- 
tent authority,  and  hence  it  is  not  incumbent  upon  one 
claiminig  personal  property  under  a  mortgage  by  a  corpora- 
tion to  show  that  its  execution  was  duly  authorized. 

3.  In  the  trial  of  an  action  for  possession  of  personal  property 

claimed  under  a  chattel  mortgage  executed  by  a  corporation, 
it  is  competent  for  the  adverse  party  to  go  behind  the  seal 
and  show  that  it  was  not  affixed  by  the  legally  exercised 
authority  of  the  company. 
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4.  A  chattel  mortgage  recited  that  a  corporation  was  indebted  to 

the  mortgagee,  **for  which  he  holds  my  note,"  and  to  secure 
the  same  '*I  do"  convey  to  him  certain  property  owned  by 
the  corporation,  and  **if  I  fail"  to  pay  the  debt,  the  mortga- 
gee may  sell,  allowing  an  attorney  fee  to  be  charged  to  *'me;'' 
the  attestation  was  *^ witness  my  hand  and  seal."  The 
mortgage  was  signed  by  the  "president"  of  the  corporation 
as  '"president"  with  his  private  seal,  aud  by  others  **as  treas- 
urer" and  ' 'stockholder,"  and  the  corporate  seal  was  set 
opposite  to  their  names.  Held^  that  such  mortgage  was  a 
conveyance  by  the  president  personally  and  not  one  by  the 
corporation  acting  through  him. 

5.  Where  the  property  described  in  a  chattel  mortgage  which  pur- 

ported to  be  the  act  of  the  corporation  but  was  only  that  of 
an  officer  personally,  belonged  to  the  corporation  and  was 
in  tht'  adverse  possession  of  the  defendant  at  the  time  of  the 
execution  of  the  mortgage,  the  instrument  was  properly 
excluded  as  evidence  in  an  action  for  the  possession  of  the 
property  by  the  mortgagee. 

Civil  action,  to  secure  possession  of  personal  property, 
tried  before  E.  T,  Boykin^  Jvdye^  and  a  jury,  at  Spring 
Term,  1894,  of  Rutherford  Superior  Court. 

Tlie  property  in  litigation,  as  was  shown  by  the  evidence 
and  not  controverted  by  the  plaintiff,  was  at  the  time  of 
making  the  pretended  chattel  mortgage  hereafter  men- 
tioned, the  property  of  a  corporation  known  as  "The  Ruth- 
erfordton  Land  and  Industrial  Company,"  with  office  at 
Rutherfordton,  N.  C,  and  at  the  time  the  said  mortgage 
was  executed  was  in  the  adverse  possession  of  the  defend- 
ant, Joseph  Hodge. 

In  order  to  make  out  his  claim,  the  plaintiff  offered  to 
introduce  in  evidence  a  paper  writing  in  the  nature  of  a 
deed  of  trust  in  words  and  figures  as  follows,  to-wit: 

State  of  Xorth  ('arolina,       ) 
Countv  of  Rutherford.  ) 

The  Rutherfordton  Land    and  Industrial    Company,  of 

County  and  State  aforesaid,  is  indebted  to  R.  B.   Clark,  of 
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the  County  and  State  aforesaid,  in  the  sum  of  Eleven  Hun- 
dred Dollars,  for  which  he  holds  my  note  to  be  paid  13th 
day  of  April,  A.  D.  1892,  and  to  secure  the  payment  of  the 
same,  I  do  hereby  convey  to  the  said  R.  B.  Clark,  these 
articles  of  personal  property,  to-wit :  (Here  follows  descrip- 
tion of  property.) 

But  on  this  special  trust,  that  if  I  fail  to  pay  said  debt  on 
the  13th  day  of  April,  1892,  then  he  may  take  possession  of 
and  sell  said  property  at  public  auction,  for  cash,  first  giving 
twenty  days  notice  at  three  public  places  in  said  county,  and 
apply  the  proceeds  of  such  sale  to  the  discharge  of  said  debt, 
interest  and  cost  on  the  same,  and  it  is  further  provided  and 
agreed  that  if  the  said  debt  is  not  paid  when  due,  then  the 
said  R.  B.  Clark  is  hereby  authorized  to  place  this  mortgage 
in  the  hands  of  an  attorney  for  collection,  and  pay  said  attor- 
ney the  sum  of  not  more  than  10  per  cent,  as  fee  for  collect- 
ing same,  and  charge  said  fee  to  me,  to  be  paid  out  of  the 
money  arising  from  said  sale,  and  after  paying  said  debt, 
interest,  costs  and  fee,  he  shall  pay  over  the  surplus,  if  any, 
to  the  said  R.  B.  Clark. 

Witness  my  hand  and  seal  this  the  13  day  of  April,  1892. 
(A  mortgage  on  59i  acres  of  land  given  as  additional  secu- 
rity for  this  debt.) 


D.  N.  Hitchcock,  Pres. 

L.  P.  Erwin,  Stockholder. 

T.  M.  Lynch,  Trbas.  [    April  2271891 

Witness,  R.  B.  Clark. 


r  Seal  of  the  Ruth- 
erf  ordton  L.  &  I. 
Co.,  Incorporated 


State  of  North  Carolina,      )  In  the  Superior  Court, 

Rutherford  County.  )  February  29th,  1«92. 

The  execution  of  the  within  Cliattel  Mortgage  was  duly 
proven  by  the  oath  and  examination  of  R.  B.  Clark,  the 
subscribing  witness  thereto. 

Therefore  let  the  same  and  this  certificate  be  registered. 

Fee,  19c.  paid. 

J.  F.  Flack,  C.  S.  C. 
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To  the  introduction  of  the  paper  as  evidence  the  Defend- 
ant interposed  the  following  objections,  to-wit : 

1.  The  paper  writing  was  not  attested  by  the  Secretary  of 
the  Corporation  as  required  by  the  acts  of  1891,  chapter 
118,  page  104. 

2.  It  was  not  shown  that  this  parties  who  executed  the 
paper  had  any  authority  from  the  members  of  the  corpora- 
tion to  make  it.  There  was  no  evidence  that  the  corpora- 
tion authorized  the  execution  of  the  mortgage.. 

3.  The  paper  was  void  upon  the  ground  that  the  pre- 
tended mortgagee  was  the  sole  subscribing  witness  thereto. 
His  attestation  alone  would  not,  and  did  not,  sufficiently 
prove  the  execution  of  the  paper  so  as  to  authorize  the 
Clerk  to  order  the  registration.  The  order  of  the  Clerk  to 
register  the  paper  was  without  authority.  The  registra- 
tion was  therefore  void  as  well  as  the  instrument  itself  was 
void. 

4.  The  Corporation  could  not  make  a  mortgage,  or  deed 
of  trust,  on  the  property,  because  at  the  time  the  mort- 
gage was  made  it  did  not  have  possession  of  the  property, 
it,  the  property,  being  in  possession  of  the  defendant. 

The  Court  ruled  the  paper  out.  The  plaintiff  excepted. 
Upon  this  ruling  of  the  Court,  the  plaintiff  took  a  non-suit 
and  appealed. 

Mr.  E.  J,  Justice^  for  plaintiff  (appellant). 
Mr,  S,  Gallert,  for  defendant. 

Clark,  J. :  It  was  not  a  sufficient  objection  to  the 
introduction  of  the  mortgage  that  the  subscribing  witness 
thereto,  by  whom  its  execution  was  proved  when  admitted 
to  probate,  was  the  mortgagee  therein.  The  Code^  Sec. 
1351,  removes  the  disqualification  attaching  formerly  to 
witnesses  having  an  interest.     The  mortgagee  in  this  case, 
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not  coming  within  any  of  the  exceptions  { Code,  Sec.  590 ; 
Bunny.  Todd^  107  N.  C,  266)  was  competent  as  subscrib- 
ing witness  to  prove  the  execution  of  the  mortgage  to  him- 
self, but  such  practice  is  not  commended  nor  to  be  encour- 
aged, for  the  probate  is  ex  parte  without  opportunity  for 
cross  examination. 

^or  was  it  incumbent  upon  the  party  offering  the  mort- 
gage to  show  that  its  execution  was  duly  authorized.  The 
common  seal  being  affixed  is  prima  facie  evidence  that  it 
was  affixed  by  proper  authority.  1  Devlin  on  Deeds,  Sec. 
34:1.  It  was  competent  for  the  opposite  party  to  go  behind 
the  seal  and  show  that  it  was  not  affixed  by  the  legally 
exercised  authority  of  the  company.  Duke  v.  Markham^ 
105  N.  C,  131,  136.  But  the  instrument  on  its  face  is  not 
the  mortgage  of  the  corporation.  It  recites  that  the  corpo- 
ration (  naming  it )  is  indebted  to  the  plaintiff  "  for  which 
he  holds  my  note  to  secure  the  payment  of  the  same,  I  do 
hereby  convey  to  him  the  following  articles  of  personal 
property,  to-wit :  now  in  the  Hodge  Hotel  belonging  to  the 
said  company,  and  if  I  fail  to  pay  said  debt  by  the  13th  of 
April,  1892"  (then  follows  power  of  sale  with  provision 
for  allowance  of  ten  per  cent,  to  attorney  for  collection  ) 
"  charging  said  fee  to  me,  and  after  paying  said  debt, 
interest,  costs  and  fee,  the  surplus  to  be  paid  over  to  said 
Clark"  (the  mortgagee).  "Witness  my  hand  and  seal, 
this  13th  April,  1892."  To  this,  D.  N.  Hitchcock  affixes 
his  signature  as  "  President  "  adding  his  private  seal.  Two 
others  signed  respectively  "  treasurer  "  and  "  stockholder," 
the  seal  of  the  corporation  being  set  opposite  to  the  three 
names.  The  Act  of  1891,  Ch.  118,  (since  repealed  and  re- 
enacted  with  some  modification  by  the  Act  of  1893,  Ch.  95) 
is  like  The  Code^  Sec.  685,  an  enabling  Act,  additional  to 
and  not  exclusive  of  the  common  law  mode  of  executing 
deeds.     Bason  v.  Mining  Co.^  90  N.  C,  417.     This  instru- 
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ment  might  possibly  therefore  be  admitted  as  executed  in 
behalf  of  the  corporation  so  far  as  the  common  seal  and  the 
signing  of  the  oflBcers  are  concerned,  bnt  from  the  attesta- 
tion clause,  the  body  of  the  deed  and  the  conveying  words 
it  is  clear  that  it  is  the  conveyance  of  D.  N.  Hitchcock  and 
not  that  of  the  corporation  acting  through  him.  It  is  the 
personal  act  and  deed  of  its  president.  Clayton  v.  Cagle^ 
97  N.  C,  300;  Davidson  v.  Alexander^  84  N.  C,  621  ; 
Insurance  Co.  v.  Hicks^  48  N.  C,  68 ;  Plemmons  v. 
Improvement  Co.^  108  N.  C,  614.  It  is  admitted  that  the 
property  embraced  in  the  description  was  at  the  time  of 
the  execution  of  the  mortgage  the  property  of  the  corpora- 
tion { not  of  said  Hitchcock )  and  was  in  the  adverse  posses- 
sion of  the  defendant.  The  mortgage  offered  was  therefore 
properly  excluded. 

No  Error. 


J.  B.  BOSTIC  vs.  SAMUEL  YOUNG  et  al. 

Injunction — Relief  against  Execution — ^^ Connor^ s  Acf^ — 

Practice. 

1.  A  Court  of  Equity  will  not  interpose  by  injunction  to  prevent  a 

sale  of  complainant ^8  real  estate  under  execution  against 
another,  since  the  question  of  title  to  real  estate  is  one  to  be 
determined  at  law  and  the  owner  can  there  make  his  defences. 

2.  Under  Ch.  147,  Acts  of  1885  ("Connor's  Act")  which  provides  that 

no  conveyance  of  land  shall  be  valid,  as  against  creditors 
and  purchasers  for  value,  but  from  its  registration  thereof,  a 
deed  of  trust  is  of  no  validity  whatever  as  against  a  judg- 
ment creditor  unless  registered. 

This  was  a  motion  to  dissolve  a  temporary  restraining 
order  issued  in  a  cause  pending  in  Cleveland  Superior 
Court  and  heard  before  Graham j  «/.,  at  Chambers j  in  Char- 
lotte, N.  C,  on  the  8th  day  of  March,  1895.     The  motion 


r 
I 


N.  C]  FEBRUARY  TERM,  1896.  767 

BosTic  u.  Young. 

was  allowed  and  plaintiff  appealed.     The  facts  appear  in 
the  opinion  of  Associate  Justice  Montgomery. 

Messrs.  Webb  cfe  Webb^  for  plaintiffs  (appellants). 
Meesrs.  A.  Anthony  and  R,  Z.  liyhum^  for  defendant. 

Montgomery,  J. :  It  appears  from  the  complaint  that 
B.  D.  Suttle  conveyed  to  W.  C.  Bostic  the  tract  of  land  by 
deed  dated  December  10,  1890,  but  that  the  deed  was  not 
registered  until  the  12th  of  February,  1895  ;  that  the  vendee 
paid  $8,000  for  the  land,  $3,000  in  cash  of  his  own  means, 
borrowed  of  the  plaintiff  Crawford  $5,000,  with  which  the 
balance  of  the  purchase  money  was  paid,  and  executed 
together  with  his  wife  a  deed  of  trust  on  the  land  to  J.  B. 
Bostic  to  secure  the  payment  of  the  $5,000  borrowed  from 
Crawford ;  and  that  the  deed  of  trust  was  registered  in 
Cleveland  county,  where  the  land  is  situated,  on  the  25th 
of  May,  1892.  It  further  appears  from  the  complaint  that 
because  of  condition  broken  a  sale  of  the  land  was  made 
under  the  trust  deed  by  J.  B.  Bostic,  on  the  21st  of  Janu- 
ary, 1893,  and  that  Crawford,  cestui  que  trusty  bought  the 
land  at  the  price  of  $5,350,  went  into  possession,  and  is 
still  in  possession  enjoying  the  uses  and  profits  thereof.  No 
deed  however  has  been  executed  by  the  trustee  to  the  pur- 
chaser Crawford.  It  appears  further  from  the  complaint 
that  on  the  23d  of  October,  1893,  the  defendant  Young  pro- 
cured a  judgment  against  B.  D.  Suttle,  the  original  vendor, 
for  $421.25,  had  the  same  docketed  in  Cleveland  county, 
where  the  land  is  situated,  and  that  he  had  execution  issued 
to  the  Sheriff  of  Cleveland  on  the  29th  of  January,  1895, 
and  that  the  sheriff  was  about  to  sell  the  land  when  the 
plaintiffs  commenced  this  action. 

The  question  before  the  Court  for  decision  is  whether  the 
plaintiffs  can  invoke  the  equitable  relief  of  the  courts  to  pre- 
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such  interest  as  the  defendant  had  at  the  time  of  the  sale, 
subject  to  execution." 

The  facts  in  the  present  case  are  easily  to  be  distin- 
guished from  those  of  the  case  of  the  Mortgage  Co.  v.  Long, 
113  N.  C,  p.  123.  There,  the  conflicting  claims  to  the  land 
arose  between  judgment  creditors  and  mortgage  creditors 
of  the  defendant  Long.  No  relief  was  sought  by  Long 
against  either  set  of  creditors.  We  think  it  proper  to  add 
that  the  Court  in  arriving  at  its  conclusion  have  also  con- 
sidered the  final  eflfect  of  this  litigation ;  that  is,  whether 
the  plaintiff  would  be  entitled,  finally,  to  the  relief  he 
seeks.  "The  Court  will  not  upon  application  for  an  inter- 
locutory injunction  shut  its  eyes  to  the  question  of  the 
probability  of  the  plaintiff's  ultimately  establishing  his 
demands,  nor  will  it  by  injunction  disturb  defendant  in  the 
exercise  of  a  legal  right  without  a  probability  that  plaintiff 
may  finally  maintain  his  rights  as  against  that  of  the  defend- 
ant. High  on  Injunction,  Sec.  5.  In  this  view  of  the  case, 
we  have  arrived  at  the  further  conclusion  that  that  part  of 
the  act  of  1885,  Ch.  147,  Sec.  1,  which  reads  as  follows, 
*'No  conveyance  of  land,  nor  contract  to  convey,  or  lease  of 
land  for  more  than  three  years  shall  be  valid  to  pass  any 
property  as  against  creditors  or  purchasers  for  a  valuable 
consideration  from  the  donor,  bargainor  or  lessor,  but  from 
the  registration  thereof,  within  the  County  where  the  land 
lieth,"  settles  the  matters  set  out  in  the  complaint,  against 
the  plaintiff.  The  quotation  from  the  Acts  of  1885  is  in 
precisely  the  same  language  used  of  deeds  of  trust  and 
mortgages  in  the  Act  of  1829  {Code,  Sec.  1254)  and  the 
uniform  construction  of  the  Act  of  1829  by  this  Court  has 
been  to  the  effect  that  deeds  of  trust  and  mortgages  are  of 
no  validity  whatever  as  against  purchasers  for  value  and 
against  creditors,  unless  they  are  registered,  and  they  take 
effect  only  from  and  after  registration.     Robinson  v.    Wil- 
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Imighby^  70  N.  C,  358  ;  Fleming  v.  Burgin^  2  Ired.  Eq., 
584 ;  Leggett  v.  hullock^  Busbee,  283.  It  is  to  be  noted 
that  the  creditor  in  this  action  is  a  judgraent  creditor,  and 
also  that  there  is  no  allegation  in  the  complaint  that  thei 
plaintiff  was  prevented  from  registering  his  deed  by  the 
fraud  of  the  defendant. 

There  is  no  error  in  the  ruling  of  His  Honor  dissolving 
the  restraining  order  and  refusing  the  injunction,  and  the 
same  is  affirmed. 

Affirmed. 


J.  C.  COWEN  V.  T.  J.  WITHROW  et  al. 

Action  to  Recover  Land — Purchaser  at  Execution  Sale — 
Unregistered  Deed — Connor^s  Act — Notice — Provision 
for  Hegistration, 

1.  **Connor'8  Act,"  Ch.  147,  Acts  of  1885,  providing  that  no  pur- 

chase from  a  bargainor  or  leesor  shall  pass  title  as  against  an 
unregistered  deed  executed  before  December  1st,  1885,  of 
which  the  purchaser  has  notice,  applies  to  a  purchase  at  sale 
under  execution. 

2.  "Connor's  Act,"  Ch.  147,  Acts  of  1886,  which  was  ratified  27th 

January,  1885,  provided  that  an  unregistered  deed  should  not 
be  good  against  a  subsequent  but  prior  registered  deed;  it  also 
provided  that  the  Act  should  not,  until  January  1,  1886, 
apply  to  deeds  executed  before  the  ratification  of  the  Act 
and  that  an  unregistered  deed  should  be  good  as  against  an 
after  purchaser  taking  with  notice  thereof,  and  expressly 
repeals  Sec.  1245  of  The  Code  which  requires  registration  of 
deeds  within  two  years  from  their  date,  ffeld^  that  by  impli- 
cation. Section  1245  of  The  Code  was  continued  in  force  until 
January  1st,  1886,  so  as  to  authorize  the  registration  of  deeds, 
until  then,  of  deeds  previbusly  executed.  (Associate  Justices 
Clark  and  Montgomery  dissent.) 
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Action  to  recover  land,  tried  before  Winston^  eA,  and  a 
jury,  at  Fall  Term,  1894,  of  Rutherford  Superior  Court. 
There  was  judgment  on  a  verdict  for  the  plaintiff  and 
defendant  appealed.  The  facts  are  stated  in  the  opinion 
of  Associate  Justice  Furches. 

Messrs.  Justice  &  Justice^  for  plaintiff. 
Mr.  S.  Gallertj  for  defendants  (appellants). 

Furches,  J. :  We  are  now  considering  this  case  for  the 
fifth  time,  and  propose  to  treat  it  on  a  different  line  from 
that  heretofore  pursued,  with  the  hope  it  may  not  return  to 
trouble  us  again. 

This  is  an  action  of  ejectment  in  which  plaintiff  alleges 
title  in  himself,  and  this  is  denied  by  defendants.  This 
allegation  of  plaintiff  and  denial  of  defendants  makes  an 
issue  of  title,  and  plaintiff  must  recover,  if  he  recovers  at 
all,  upon  the  strength  of  his  title  and  not  on  the  weakness 
of  defendants'  title.  It  is  not  necessar}'  that  defendants 
should  do  anything  until  plaintiff  has  shown  that  he  is  the 
owner  of  the  land.  If  he  fails  to  do  this  he  must  fail  to 
recover. 

But  this  is  not  the  case  with  defendants.  They  need  not 
show  any  title  in  them  to  defeat  plaintiff's  recovery.  It  is 
sufficient  for  them  to  show  that  plaintiff  has  no  title  to  the 
land  in  controversy. 

Plaintiff,  recognizing  the  fact  thg^t  the  burden  was  on 
him,  undertook  to  show  that  he  was  the  owner ;  and  to  do 
this,  introduced  in  evidence  a  deed,  from  the  sheriff  of 
Rutherford  County,  dated  the  3d  day  of  December,  1888, 
for  the  lands  in  dispute,  showing  that  they  were  sold  as  the 
lands  of  T.  J.  With  row.  He  then  placed  in  evidence  three 
executions  against  T.  J.  Withrow  based  upon  docketed 
judgments  in  Rutherford  county.     One  of  these  judgments 
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was  docketed  on  the  10th  of  September,  1885,  and  the  other 
two  after  that  time.  Possession  of  defendants  being  admit- 
ted, plaintiff  closed  his  case  and  defendants  undertook  their 
defence. 

The  defendant  P.  J.  Withrow  offered  in  evidence  a  deed 
from  T.  J.  Withrow  to  her  for  the  lands  in  controversy, 
dated  the  5th  day  of  Angnst,  1882,  and  registered  on  the 
26th  day  of  November,  1889.  This  deed  was  objected  to 
by  plaintiff,  objection  sustained  by  the  Court,  deed  ruled 
out  and  defendants  excepted. 

The  defendant  P.  J.  Withrow  then  introduced  as  a  wit- 
ness her  husband  T.  J.  Withrow,  and  offered  to  prove  by 
him  that  before  the  plaintiff  bought  the  land  in  controversy, 
he,  witness,  told  the  plaintiff  that  the  land  was  not  his, 
tji^at  he  had  sold  it  to  P.  J.  Withrow,  that  she  had  paid  him 
for  it  and  he  had  made  her  a  deed  to  the  same.  She  also 
proposed  to  prove  by  this  witness  that  on  the  day  of  sale  he 
gave  public  notice  of  the  fact  that  he  had  sold  the  land  to 
P.  J.  Withrow,  that  she  had  paid  him  for  the  same  and  that 
he  had  made  her  a  deed  therefor.  And  that  he  informed 
J.  C.  Erwin,  the  agent  of  the  plaintiff,  who  bid  off  the  land 
for  the  plaintiff,  before  he  bid  off  said  land,  of  the  facts 
above  stated.  But  all  this  evidence  was  objected  to  by 
plaintiff  and  excluded  by  the  Court,  and  the  defendants 
excepted. 

Was  there  error  in  the  Court  excluding  this  evidence  ? 
If  there  was,  the  defendants  are  entitled  to  a  new  trial.  If 
there  was  not,  the  judgment  should  be  afBrmed. 

The  case  on  appeal  does  not  state  the  grounds  upon  which 
the  court  held  that  the  deed  of  T.  J.  Withrow  to  the  defen- 
dant P.  J.  Withrow  was  incompetent.  It  was  registered, 
and  there  is  no  objection  made  to  the  sufficiency  of  the  pro- 
bate or  to  the  form  of  the  certificate. 

It  was  for  the  very  land  then  in  controversy,  and  why  it 


774  IN  THE  SUPREME  COURT.  [116 

COWKN  V,  WiTHROW. 

was  not  C07njpete7it  evidence  we  are  unable  to  see.  As  to 
what  effect  it  should  have  upon  the  issues  then  before  the 
Court,  and  being  tried,  was  a  different  thing,  and  one 
proper  for  the  instructions  or  rulings  of  the  Court,  accord- 
ing to  its  understanding  of  the  law.  We  can  conceive  of 
no  reason  for  excluding  this  deed,  unless  we  hold,  that  a  deed 
executed  in  1882  could  not  be  probated  and  registered  in 
1889.  Indeed  this  was  the  ground  upon  which  plaintiff 's 
counsel  undertook  to  sustain  the  ruling  of  the  Court,  in  re- 
jecting this  evidence,  in  his  argument  before  us, — that  it  waa 
executed  before  December,  1885,  and  was  not  registered 
before  December,  1885,  and  could  not  be  registered  after 
that  time. 

This  Court  is  not  prepared  to  give  its  sanction  to  this 
proposition.  We  can  see  no  law  to  sustain  such  proposi- 
tion, and  we  are  glad  we  do  not,  as  such  a  ruling  at  this 
time  would  unsettle  the  title  to  thousands  of  tracts  of  land 
in  North  Carolina  that  are  considered  settled.  Then-was 
there  error  in  ruling  out  the  testimony  of  T.  J.  Withrow  ? 
We  have  stated  that  plaintiff  must  recover,  if  he  recover  at 
all,  upon  the  strength  of  his  own  title,  and  not  for  the  want 
of  a  title  in  defendants.  And  this  evidence,  as  we  under- 
stand, was  offered  by  defendants  for  the  purpose  of  showing 
that  plaintiff's  deed  was  invalid.  And  if  it  would  do  this, 
or  tend  to  do  so,  then  it  was  competent  and  should  have 
been  received,  and  it  was  error  to  exclude  it.  We  might 
stop  here. 

But  the  law  as  contained  in  Chapter  147,  Acts  1885,  p. 
233,  is  that  after  December  1st,  1885,  where  a  party  pur- 
chases land,  with  the  knowledge  that  another  has  purchased 
the  same  land  and  has  a  deed  therefor  dated  prior  to 
December  1,  1885,  which  has  not  been  registered,  the 
second  purchaser  shall  acquire  no  title  as  against  the  prior 
unregistered  deed.  Then  if  this  be  the  law,  and  the  evidence 


N.  C]  FEBRUAEY  TEEM,  1895.  775 


COWEN  V,  WiTHROW. 


of  T.  J.  Withrow  would  have  proved  or  tended  to  prove 
that  plaintiff  had  knowledge  of  the  prior  unregistered  deed 
of  the  defendant,  the  evidence  was  competent  and  should 
have  been  admitted.  Indeed  it  was  not  only  competent, 
but  bore  directly  upon  the  main  issue  in  the  case. 

The  defendant's  deed  being  put  in  evidence,  it  seems  to 
UB  there  was  but  one  issue  left  for  the  jury,  and  that  was 
whether  the  plaintiff  bought  with  knowledge  of  the  defend- 
ant's deed,  made  in  1882. 

This  Court  decided,  when  this  case  was  here  before,  that 
notice  to  the  agent  Erwin  was  notice  to  the  plaintiff  (111 
N.  C,  306)  but  defendants  here  propose  to  prove  actual 
personal  notice.  It  was  also  contended  by  plaintiff  that  the 
Act  of  1885  did  not  apply  to  plaintiff.  That  as  he  purchased 
at  a  Sheriff's  sale,  he  was  not  such  after-purchaser  as  was 
prevented  from  purchasing  with  knowledge  of  a  former 
deed.  But  this  Court  has  held  otherwise,  and  we  have  no 
di^osition  to  overrule  that  opinion  (114  N.  C,  568). 

But  it  is  contended  by  plaintiff  that  the  judgment 
creditors  of  T.  J.  "Withrow  acquired  liens  on  this  land, 
attaching  at  the  date  of  docketing  their  judgments,  and  that 
plaintiff  by  becoming  the  purchaser  at  execution  sale 
stands  in  the  shoes  of,  and  has  the  benefit  of  said  liens. 
We  admit  this  proposition  of  law.  But  plaintiff  got  no 
more  than  T.  J.  Withrow  had  (granting  that  his  deed  is 
valid  to  pass  title,  and  this  is  only  admitted  for  this  argu- 
ment) and  this  was  but  the  naked  legal  title,  the  equitable 
estate  being  in  P.  J.  Withrow.  And  when  her  deed  was 
registered  in  1889  it  became  a  perfect  legal  and  equitable 
title,  and  related  back  to  the  date  of  her  deed  {Phifer  v. 
jBarnhartj  88  N.  C,  333)  and  wiped  out  all  estate  that  T. 
J.  Withrow  had  in  said  land,  and  also  the  interest  plaintiff 
had  acquired  under  his  deed. 

And  while  we  understand   it   to   be   admitted  that  this 
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would  ordinarily  be  the  case,  yet  it  is  claimed  that  this  case 
is  an  exception  to  this  general  rule.  It  is  contended  that 
when  the  judgment  of  the  State  v.  T.  J.  Withrow  was  dock- 
eted in  1885,  the  defendant,  P.  J.  Withrow,  could  not  have 
registered  her  deed.  And  this  being  so,  the  judgment  liens 
attached  and  thereby  took  a  priority.  And  this  brings  us 
to  a  consideration  of  the  Act  of  1885,  Ch.  147.  This  act 
was  ratified  on  the  27th  of  February,  1885,  and  provides  in 
the  fifth  paragraph  that  it  shall  be  in  force  from  and  after 
the  first  day  of  December,  1886.  And  it  is  further  con- 
tended that  section  1245  of  T?ie  Code  expired  by  limita- 
tion, upon  the  adjournment  of  the  legislature  in  1885,  and 
that  there  was  no  law  authorizing  the  registration  of  any 
deed,  or  other  paper  required  to  be  registered,  from  the 
adjournment  of  the  legislature  of  1885  until  January,  1886, 
and  that  deeds  dated  prior  to  December,  1885,  cannot  now 
be  registered.  This  is  an  important  question,  not  to  say  a 
startling  one  to  us,  and  if  true  will  probably  unsettle  the 
title  to  ten  thousand  tracts  of  land  in  North  Carolina.  It 
would  be  most  remarkable,  if  this  is  true,  that  we  have 
lived  for  ten  years  without  discovering  so  important  a  mat- 
ter as  this. 

We  are  not  prepared  to  yield  our  assent  to  this  proposi- 
tion. The  Act  of  1885  certainly  contemplated  that  the 
registration  of  deeds  should  go  on.  In  the  first  section  it 
provides  that  the  provisions  of  this  Act  shall  not  apply  to 
deeds,  &c.,  until  the  first  of  January,  1886.  Why  and 
what  reason  was  there  for  postponing  the  application  of 
this  Act,  which  was  to  place  deeds  on  the  same  footing  as 
mortgages  and  to  make  them  invalid  against  an  after-pur- 
chaser, who  gets  his  deed  registered  first,  if  the  owner  of 
the  deed  had  no  right  to  have  his  "  prior  deeds  "  registered  'i 
Would  it  not  be  adding  insult  to  the  injury  to  notify  the 
citizen  that  we  will  not  apply  the  mortgage  law  to  you 
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until  the  first  of  January,  1886,  but  in  the  meantime  we 
will  not  let  you  register  your  deeds  and  perfect  your  titles  ? 

But  again.  The  second  proviso  of  the  same  section  (  Act 
1885)  provides  that  if  any  person  shall  purchase  any  land 
from  any  prior  donor  or  lessor,  it  "  shall  avail  or  pass  no 
title  as  against  any  unregistered  deed  executed  prior  to  the 
first  day  of  December,  1885,  when  the  person  or  persons, 
claiming  under  such  unregistered  deed,  shall  be  in  the 
actual  possession  and  enjoyment  of  such  land,  either  in  per 
son  or  by  his  or  their  tenants,  at  the  time  of  the  execution 
of  such  prior  deed,  or  when  the  person  or  persons,  claiming 
under  or  taking  such  second  deed,  had  at  the  time  of  taking 
or  purchasing  under  such  deed  actual  or  constructive  notice 
of  such  unregistered  deed  or  the  claim  of  the  person  or  per- 
sons holding  or  claiming  thereunder." 

Can  it  be  possible  that  the  legislature  would  have  made 
such  a  provision  as  this,  without  intending  to  provide  a 
means  by  which  such  prior  deeds  might  be  registered  ?  Or 
did  the  legislature  intend  to  say  to  the  holder  of  such  deed 
that  you  cannot  register  it,  but  you  had  better  be  on  the 
lookout^  or  some  fellow  will  get  your  land  ?  But  again, 
the  second  section  of  this  Act  provides  that  persons  holding 
unregistered  deeds,  executed  prior  to  the  first  of  January, 
1856,  may  have  them  recorded  without  proving  their  exe- 
cution, but  "  upon  the  afiidavit  of  the  holder,  and  that  such 
deeds  and  afiidavits  shall  be  entitled  to  registration  in  the 
same  manner  and  with  the  same  effect  as  if  proved  in  the 
manner  prescribed  by  law  for  other  deeds."  Why  should 
the  legislature  say  this  if  there  was  no  means  by  which 
they  could  be  registered  ?  And  the  legislature  is  so  anxious 
that  everybody  should  have  their  deeds  registered  before 
the  mortgage  law  applied  that  the  fourth  section  reduces 
the  fees  of  the  clerks  and  registers  on  such  deeds.  And  the 
fifth  section  provides  that  the  Secretary  of  State  shall  cause 
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this  act  to  be  published  in  at  least  three  newspapers  in  each 
judicial  district  and  shall  send  copies  thereof  to  the  clerks 
and  registers  to  be  posted  in  their  offices.  And  the  regis- 
ters of  each  County  shall  cause  the  same  to  be  posted  in  as 
many  as  four  public  places  in  each  township  in  his  county, 
for  at  least  sixty  days  before  this  Act  of  1885  goes  into 
effect.  Then  why  do  all  this,  if  no  one  could  have  any 
deed  or  contract  registered  ? 

We  know  as  a  matter  of  fact  there  never  was  such  a  har- 
vest for  Clerks  and  Registers.  Almost  everybody  was 
rushing  forward  to  get  their  deeds  registered  before  the 
new  act  took  effect.  And  we  have  no  doubt  that  more 
deeds  were  registered  in  the  year  1885  than  had  been  regis- 
tered in  any  other  ten  years  in  the  history  of  the  State. 

It  must  be  manifest  that  the  Act  of  February,  1885, 
regarded  section  1245  of  The  Code  as  continuing  in  force 
and  effect  until  repealed  by  that  Act.  The  first  sentence 
in  the  Act  of  February,  1885,  is  to  repeal  section  1245  of 
The  Code,  This  Act  is  to  go  into  effect  on  the  first  day  of 
January,  1886.  Why  then  should  the  Act  of  February, 
1885,  which  does  not  go  into  effect  until  January,  1886,  by 
express  terms,  repeal  section  1245,  if  this  section  had 
expired  at  the  adjournment  of  the  Legislature  in  March, 
1885,  as  contended  by  the  plaintiffs?  We  are  not  willing 
to  cast  that  imputation  upon  the  Legislature,  and  upon  the 
learned  gentleman,  said  to  be  the  author  of  the  Act  of 
1885,  as  it  would  do  to  say  that  this  Act  was  passed  in 
express  terms,  for  the  purpose  of  repealing  an  Act  that 
would  expire  and  be  lifeless  with  the  adjournment  of  the 
Legislature,  and  make  the  Act  repealing  it  take  eflect  eight 
or  nine  months  after  the  Act  they  w^ere  repealing  was  dead. 

Our  opinion  is  that  by  clear  implication  the  Act  of  Feb- 
ruary, 1885,  continued  in  force  Section  1245  of  The  Code^ 
until  it  went  into  effect  on  the  first  day  of  January,  1886  ; 
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and  that  there  has  been  no  time  since  August  5th,  1882, 
vrhen  defendant  might  not  have  registered  her  deed.  There 
is  error  and  the  defendant  is  entitled  to  a  new  trial. 

New  Trial. 

Clark,  J.  (dissenting) :  The  plaintiff  claims  under  a  deed 
from  the  Sheriff  upon  execution  sale  against  T.  J.  Withrow 
dated  December  3, 1888,  and  registered  December  11, 1888. 
The  execution  issued  on  two  docketed  judgments  against 
him,  one  of  them  taken  at  Spring  Term,  1885,  and  dock- 
eted. His  homestead  was  laid  off  in  other  property,  and 
this  tract  was  returned  as  his  property  in  excess  September, 
1888.  The  feme  defendant  claims  under  an  alleged  deed 
from  her  husband  dated  August  2, 1882,  but  not  registered 
till  November  26, 1889,  nearly  a  year  after  the  registration 
of  the  plaintiff's  deed. 

By  Section  1245  of  The  Code,  which  is  a  copy  of  the  law 
in  force  at  the  date  of  the  deed  to  they<gm«  defendant,  such 
deed  was  not  "good  and  available  unless  registered  within 
two  years  after  the  date  of  said  deed."  It  was  not  so 
registered  and  was  therefore,  like  an  unregistered  mortgage, 
a  nullity  as  to  executions  or  liens  against  the  grantor  unless 
the  two  years'  limitation  was  extended.  No  statute  of 
extension  has  since  been  passed,  unless  the  second  proviso 
of  Section  1,  Ch.  147,  Act  1885,  be  so  construed.  But  it 
is  unnecessary  to  construe  it,  for,  granting  it  bear§  that  con- 
struction, by  its  terms  it  only  took,  effect  December  1, 
1885,  and  in  the  meantime,  at  the  Spring  of  1885,  the  lien 
of  the  judgment  docketed  against  T.  J.  Withrow  at  a  time 
when  the  alleged  unregistered  deed  to  his  wife  was  a  nullity 
(it  being  then  more  than  two  years  "after  date  of  said  deed" 
in  August,  1882)  became  a  vested  right  which  could  not  be 
divested  by  an  Act  taking  effect  thereafter  on  December  1, 
1885.     The  sale  under  execution  issuing  on  said  judgment. 
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and  deed  thereunder  to  plaintiff  dated  back  to  the  Spring  of 
1885,  and  the  plaintiff  acquired  a  good  title.  This  is  stated  in 
the  dissenting  opinion  of  the  two  dissenting  Judges  in  this 
case,  112  N.  C,  on  page  743,  and  the  opinion  of  the  other 
three  Judges,  delivered  by  the  then  Chief  Justice,  in  its 
concluding  paragraph  on  page  739  impliedly  concedes  the 
proposition,  but  avoids  it  on  the  ground  that  the  point  was 
not  made  and  no  exception  taken  on  the  trial.  This  time 
the  point  was  made  and  ruled  in  accordance  with  the  inti- 
mation of  the  Court  and  the  defendant  excepted  and 
appealed.  Fraud  was  alleged,  but  His  Honor  excluded  the 
proof  offered  to  sustain  the  charge,  as  unnecessary,  on  the 
ground  that  the  above  principles  entitled  the  plaintiff  to 
recover,  without  going  into  the  evidence  of  fraud. 

The  Act  of  1885,  Ch.  147,  by  its  terms  did  not  take  effect 
till  December  1,  1885.  One  of  its  provisions  is  the  repeal 
of  section  1245  of  The  Code.  The  plaintiff  does  not  con- 
tend that  the  repeal  of  this  section  took  place  prior  to 
December  1,  1885,  when  the  rest  of  the  act  took  effect.  Oo 
the  contrary  he  insists  that  section  1245  remained  in  full 
force  till  that  date.  By  its  terms  the  deed  of  T.  J.  With- 
row  was  void  and  of  no  effect  because  not  registered 
"  wuthin  two  years  after  the  date  of  the  deed,"  which  was 
August  2,  1882.  The  deed  being  null  and  void  as  to  the 
creditors  of  the  grantor  after  August  2,  1884,  just  as  an 
unrcgistewjd  mortgage  w^ould  have  been,  the  judgment 
docketed  against  T.-J.  Withrow,  Spring  Term,  1885,  con- 
ferred a  vested  right  in  the  land  which  could  not  be  dis- 
turbed by  an  act  taking  effect  December  1,  1885.  Such  act 
might  revive  the  rights  of  the  holder  of  an  unregistered 
deed,  but  it  could  not  destroy  liens  acquired  under  the 
docketed  judgment  while  the  unregistered  deed  was  null 
and  void  by  the  terms  of  the  law  then  in  force.  It  must  be 
noted  that  The  Code,  Sec.  1245,  did  not  extend  the  time  for 
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the  registration  of  deeds  for  two  years  from  its  ratification, 
which  previous  legislatures  had  been  in  the  custom  of  doing 
as  seems  to  be  supposed,  but  simply  kept  in  force  the  former 
act  that  deeds  should  not  be  "  good  and  available  "  unless 
registered  in  tWo  years  "  after  date  of  the  deed."  The  date 
of  the  deed  being  August  2, 1882,  it  ceased  to  be  "good  and 
available  "  August  2, 1884.  If  revived,  it  could  only  be  by 
virtue  of  the  act  taking  effect  December  1,  1885,  for  Sec- 
tion 1245  was  the  law  up  to  that  date.  Now,  in  the  inter- 
val, while  the  deed  was  a  nullity  as  to  the  creditors  of  the 
grantor,  just  as  an  unregistered  mortgage  would  have  been, 
the  lien  of  the  docketed  judgment  was  acquired  at  the  Spring 
Term,  1885.  The  plaintiff,  as  purchaser  under  execution 
issued  on  that  docketed  judgment,  gets  a  vested  interest, 
thereby  acquired,  free  from  any  subsequent  rights  or  liens  of 
the  unregistered  deed  of  the  grantee,  however  conferred,  by 
statute  or  otherwise.  This  is  the  office  and  purpose  of  dock- 
eting judgments.  Otherwise,  they  would  be  of  small  tise.  The 
plaintiff  having  acquired  by  purchase  under  execution  issued 
thereon,  the  vested  right  and  lien  on  the  property  conferred 
by  such  docketed  judgment  antedates  any  rights  which 
could  be  conferred  on  the  holder  of  the  unregistered  deed  by 
the  act,  which  did  not  take  effect  till  December  1,  1885. 
Whatever  the  intent  of  the  legislature  may  be  supposed  to 
have  been,  it  had  not  the  power,  nor  can  it  be  supposed  to 
have  intended,  to  destroy  vested  interests  in  the  land  acquired 
by  the  lien  of  the  docketed  judgment  before  the  act  became 
operative.  So  in  McKeithan  v.  Terry^  64  N.  C,  25,  it  was 
held  that  the  lien  acquired  by  a  levy  in  1867  could  not  be 
divested  by  the  homestead  provision  of  the  Constitution 
adopted  in  1868.  Such  transactions  as  the  one  here 
attempted  to  be  set  up  are  the  strongest  example  and  vin- 
dication of  the  wisdom  and  necessity  of  the  Act  of  1885, 
supra.     The  husband  in  possession  of  land  under  aregis- 
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tered  deed  continues  to  receive  the  rents  and  profits  and  to 
list  and  pay  taxes  on  it  in  his  own  name.  When  his  home- 
stead is  set  apart,  this  is  laid  off  as  his  excess,  without 
exception.  When  the  excess  is  offered  for  sale,  then  for 
tl>e  first  time  it  is  contended  that  the  wife  claimed  that  a 
deed  had  been  made  to  her  seven  years  before.  When  the 
plaintiff  offers  to  show  fraud  and  to  rebut  the  evidence  that 
the  notice  was  even  then  given — the  deed  in  fact  not  being 
recorded  till  a  year  later — His  Honor  excluded  it  (and 
properly)  as  unnecessary  on  the  grounds  above  stated  that 
the  lien  of  the  docketed  judgment  was  not  divested  by  the 
subsequent  act  of  the  legislature. 

Montgomery,  J.,  concurs  in  this  dissent. 


L.  C.  YOUNGER  et  al  v.  M.  RITCHIE  et  al. 

Action  to  Set  Aside  Fraudulent  Conveyance  of  HoToest^ad. 

Whatever  doubt  might  l^ve  existed  as  to  the  right  of  creditors 
holding  docketed  judgements  to  have  immediately  set  aside 
as  fraudulent,  and  as  a  cloud  on  their  title,  a  conveyance  by 
the  owner  of  a  homestead  upon  which  such  judgments  are  a 
lien,  they  were  remo veoby  Ch.  78,  Acts  of  1893,  which  provides 
that  the  fact  that  the  lands  do  not  exceed  in  value  the  home- 
stead exemption  shall  be  no  defence,  but  prohibits  the  sale 
of  the  land  until  after  the  expiration  of  the  homestead. 

Civil  action,  tried  at  Spring  Term,  1895,  of  Stanly 
Superior  Court,  before  his  Honor  W.  S.  O^B,  Robinson^ 
Judge. 

The  action  is  in  the  nature  of  a  creditor's  bill  brought  by 
a  large  number  of  creditors  to  set  aside  certain  deeds 
executed  by  the  defendant  M.  Ritchie  to  his  wife  and  son, 
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the  other  defendants.  The  debts  due  the  plaintiffs  were 
admitted.  The  deed  from  the  defendant  M.  Ritchie  to  his 
wife  M.  A.  E.  Ritchie  for  the  lands  described  in  the  com- 
plaint recited  only  a  nominal  consideration  of  one  dollar, 
and  the  complaint  alleged  that  the  said  deed  was  made 
with  intent  to  hinder,  delay  and  defraud  the  creditors  of 
the  said  defendant  M.  Ritchie,  and  that  the  said  Ritchie 
did  not  reserve  any  property  out  of  which  to  pay  his  debts. 
The  plaintiffs  having  admitted  that  the  lands  embraced  in 
the  deed  from  the  defendant  M.  Ritchie  to  the  defendant 
M.  A.  E.  Ritchie,  his  wife,  were  worth  less  than  the  sum  of 
one  thousand  dollars,  the  Court  thereupon  intimated  an 
opinion  that  the  plaintiffs  could  not  recover  judgment 
setting  aside  said  deed,  for  the  reason  that  the  defendant 
could  not  make  a  conveyance  in  fraud  of  his  creditors  of 
lands  worth  less  than  his  homestead,  he  being  still  a  resi- 
dent of  this  State. 

In  deference  to  this  intimation  of  the  opinion  of  the 
Court,  the  plaintiffs  submitted  to  a  judgment  of  nonsuit 
and  appealed. 

Messrs.  Brown  cfe  J^ome^  for  plaintiffs  (appellants). 
No  counsel,  contra. 

Clark,  J. :  This  is  an  action  by  several  creditors  of  the 
male  defendant  to  set  aside  his  conveyance  to  his  wife,  on 
the  ground  that  it  was  made  with  intent  to  hinder,  delay 
and  defraud  the  creditors  of  the  grantor.  It  was  admitted 
that  he  was  a  resident  of  the  State  and  that  he  could  still 
claim  a  homestead  in  the  land  conveyed,  if  the  deed  was 
declared  fraudulent,  it  being  worth  less  than  one  thousand 
dollars,  and  no  other  homestead  having  been  allotted  him. 
Crummen  v.  Bennett^  68  N.  C,  494 ;  Dortch  v.  Benton^  98 
N.  C,  190,  and  numerous  other  cases  aflSrming  the  same 
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doctrine.  The  plaintiffs  are  not  seeking  to  assert  that  the 
defendant  is  estopped  to  assert  his  homestead  rights  in  the 
property,  by  reason  of  the  fraudulent  conveyance  thereof, 
but  they  contend  that  their  docketed  judgments,  being 
liens  upon  the  reversion  after  the  termination  of  the  home- 
stead {Jones  V.  Britton^  102  N.  C,  166)  they  are  entitled 
to  have  the  cloud  or  obstruction  of  the  fraudulent  convey- 
ance removed  now,  because  the  evidence  may  by  the  process 
of  time  become  unavailable.  Had  there  been  any  doubt  of 
their  right  to  maintain  this  action  for  that  purpose,  it  is 
removed  by  chapter  78,  Acts  1893,  which  expressly  pro- 
vides that  it  shall  be  no  defence  to  actions  to  set  aside 
fraudulent  conveyances  to  "  allege  and  prove  that  the  lands 
therein  embraced  do  not  exceed  in  value  the  homestead 
allowed  by  law  "  providing  however  that  the  act  shall  "  not 
be  construed  to  authorize  the  sale  of  the  land  until  after 
the  homestead  exemption  has  expired." 

It  was  competent  for  the  legislature  to  so  enact,  and  the 
meaning  of  the  statute  is  clear  and  unambiguous.  It  is  not 
improbable  that  its  enactment  was  brought  about  by  the 
doubtful  intimation  in  Rankin  v.  Shaw^  94  N.  C,  405, 
that  such  was  not  the  case,  as  the  law  formerly  stood,  and 
to  cure  such  defect.  The  judgment  of  nonsuit  must  beset 
aside. 

Reversed. 


■ 

■ 

I 
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J.  H.  MOOSE  et  al,  Executors  of  G.  H.  EARNHARDT,  v.  W.  S. 

MARKS. 


Action  on  Note — Application  of  Payments, 

1.  Where  a  creditor  holds  two  or  more  claims  against  a  debtor, 
the  latter  may  direct  the  application  of  a  payment  to  either 
of  the  debts ;  if  he  does  not  do  so,  the  creditor  may  make 
the  application ;  if  the  latter  fails  to  do  it,  the  law  will  apply 
it  to  the  debt  with  the  least  security. 

3.  Where  a  creditor  holding  two  notes  against  the  defendant,  one 
as  executor  and  the  other  as  assignee  in  his  individual  right 
(the  latter  without  defendant's  knowledge)  and  in  answer  to 
a  request  for  a  remittance  made  on  the  ground  that  *^one  of 
the  heirs''  needed  it,  defendant  sent  a  check  saying,  **I  send 
you  this  amount  to  relieve  the  heir  in  distress;"  Held^  that 
the  payment  should  be  applied  on  the  note  held  by  plaintifiP 
as  executor. 

This  was  a  civil  action,  tried  before  Rohinson^  Judge^ 
at  Spring  Term,  1895,  of  Stanly  Superior  Court. 

The  action  is  for  $64.58,  balance  due  on  a  note  for  8600, 
secured  by  mortgage  on  defendant's  real  estate.  This  note 
was  executed  to  plaintiff's  testator,  G.  H.  Earnhardt,  and 
was  held  and  sued  on  by  the  plaintiff  as  executor  of  Earn- 
hardt. 

The  evidence  was  that  the  defendant  sent,  on  the  3rd  of 
March,  1893,  to  the  plaintiff  $57.50  in  the  following  letter  : 

Albemarle,  N.  C,  March  3,  1893. 
Mr.  Moose, 

Dear  Sir :  Inclosed  find  check  for  $57.50,  which  came 
to  me  to-day.  I  will  send  you  some  more  as  soon  as  I  can 
raise  it.     I  have  a  very  sick  child,  so  I  can't  leave  home  yet. 

Yours,  W.  A.  Marks. 

116—50 


786  IN  THE  SUPREME  COURT.  [116 


MOOSB  V.  Barnhardt. 


The  following»letter,  dated  December  24, 1892,  from  the 
plaintiff  to  the  defendant  was  introduced  by  the  defendant 
and  admitted  by  the  plaintiff: 

Dry's  Mills,  N.  C,  December  24,  1892. 
W.  A.  Marks,  Albemarle^  N.  C. 

Sir :  Will  you  be  so  kind  as  to  send  me  a  check  for  $75, 
as  one  of  the  heirs  is  in  a  strain  and  needs  it  very  much. 

If  possible  send  that  am't.  Will  be  very  much  obliged. 
If  you  cannot,  send  all  you  can. 

Yours,  etc.,  J.  H.  Moose. 

The  defendant  testified  that  in  response  to  said  letter  he 
sent  the  plaintiff  the  $67.50  mentioned  above.  Defendant 
further  testified  that  he  did  not  know,  at  the  time  he  sent 
the  said  sum  of  money,  that  plaintiff  held  another  note,  or 
any  other  evidence  of  indebtedness  against  the  defendant. 

It  was  admitted  that  the  plaintiff  applied  the  said  pay- 
ment to  another  note  held  by  him,  executed  by  the  defend- 
ant to  one  J.  W.  Hardister,  which  had  been  transferred  to 
plaintiff. 

$51.55. 

One  day  after  date  I  promise  to  pay  to  the  order  of  J. 
W.  Hardister  the  sum  of  fifty-one  and  55-100  dollars  at  8 
per  cent,  interest  per  annum  from  date  until  paid. 

This  note  is  given  for  the  am't  paid  by  the  said  J.  W. 
Hardister  to  J.  W.  Moose,  executor  of  6.  H.  Barnhardt, 
which  am't  is  credited  on  a  $600  note  given  by  W.  A. 
Marks  to  E.  &  F.  Mauney,  December  10,  1889. 

This  28th  day  of  April,  1892.    W.  A.  Marks.  [Seal.] 

On  back  of  note  is  the  following : 

Pay  to  the  order  of  J.  F.  Moose,  executor  6.  H.  Earn- 
hardt, without  recourse  on  me.  J.  W.  Hardister. 


r 
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Rec'd  principal  and  interest  on  within  note  March  4, 
1893. 

The  plaintiff  testified  that  he  owned  the  above  note  indi- 
vidually in  his  own  right  and  paid  for  said  note  by  paying 
a  certain  debt  for  which  he  was  security  for  said'Hardister. 

The  Court  charged  the  jury  that  plaintiff  had  a  right  to 
apply  the  said  sum  of  $57.50  to  the  Hardister  note. 

To  this  charge  the  defendant  excepted. 

There  was  a  verdict  and  judgment  for  plaintiff,  from 
which  defendant  excepted  and  appealed. 

• 

Messrs.  Montgomery  cfe  Crowell^  for  plaintiff. 
Messrs.  Brown  <&  Jerome^  for  defendant  (appellant). 

Faikcloth,  C.  J.  :  It  is  agreed  all  around  that  the 
debtor  may  direct  the  application  of  his  payment,  and  on 
his  failure  to  do  so  the  creditor  may  make  the  application, 
and  if  he  fails  then  the  law  will  make  it  to  the  debt  with 
least  security. 

Here,  the  plaintiff  held  a  note  for  $600  in  his  right  as 
executor  against  defendant  and  another  for  a  less  amount 
as  assignee  in  his  individual  right;  the  latter  holding  how- 
ever was  unknown  to  the  defendant.  The  plaintiff  applies 
by  letter  for  $75  "  as  one  of  the  heirs  is  in  a  strain  and 
needs  it  very  much."  The  defendant  answers  "  Find  check 
for  $57.50.  I  will  send  you  some  more  as  soon  as  I  can 
raise  it,"  which  was  equivalent  to  saying,  "  I  send  you  this 
amount  to  relieve  the  h,eir  in  distress",  and  in  legal  effect 
was  a  request  to  apply  it  on  the  $600  note,  and  good  faith 
required  that  it  be  done. 

Judgment  Reversed. 
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W.  R.  HUNEYCUTT  et  al  v.  W.  R.  BROOKS  et  al. 

Proceedings  J^or  Partition — Denial  of  Title — Pleu  of  Sole 
Seizifi — Evidence — Statute  of  Limitations. 

1.  Where,  in  a  proceeding  for  partition  the  plaintiff  claims  to  be 

tenant  in  common  with  plaintiff  and  the  defendant  'lenies 
plaintiff  ^8  title  and  alleges  sole  seizin  in  himself ,  the  proceeding 
becomes  in  effect  an  action  of  ejectment  and  the  burden  of 
proof  is  on  the  plaintiff  to  establish  his  title. 

2.  Plaintiffs,  in  an  action  for  partition  in  which  defendant  denied 

plaintiff's  title  and  alleged  sole  seizin  in  themselves,  claimed 
under  the  will  of  their  father  devising  the  land  to  his  widow 
during  her  widowhood  and  then  to  plaintiffs.  It  was  shown 
that  the  widow  had  died  without  marrying  again,  but  there 
wa9  no  evidence  that  either  she  or  the  plaintiffs  had  held 
possession  of  the  land  within  35  or  40  years  prior  to  the 
action.  Held^  that  the  evidence  did  not  establish  plaintiff^s 
title  and  they  were  not  entitled  to  recover. 

8.  The  statute  of  limitations  does  not  begin  to  run  against  remain- 
dermen  until  the  expiration  of  the  particular  estate. 

This  was  a  special  proceeding  for  partition  of  land,  com- 
menced before  the  Clerk  of  the  Superior  Court  of  Stanly 
County,  and  issues  of  law  and  fact  being  raised  upon  the 
pleadings,  the  same,  with  all  the  proceedings  therein,  were 
transferred  by  the  Clerk  to  the  civil  issue  docket  for  trial 
at  a  regular  Term  of  the  Superior  Court  of  said  county. 

At  Spring  Term,  1894,  of  Stanly  County  Superior  Court, 
said  case  was  tried  before  Boykin^  Judge^  and  a  jury. 

The  plaintiffs  filed  a  petition  alleging  that  they  and  the 
defendants  were  seized  in  fee 'simple  as  tenants  in  common 
of  300  acres  of  land  described  in  the  petition,  known  as  the 
David  Brooks  land,  and  asked  that  the  same  be  divided  bv 
metes  and  bounds  according  to  their  respective  shares. 

The  defendants,  in  answer,  deny  the  allegations  of 
plaintiifs  and  that  plaintifls  are  tenants  in  commorv  with 
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defendants.  And,  as  a  farther  defence,  the  defendant 
Emeline  Brooks,  widow  of  Archibald  Ledbetter,  deceased, 
who  left  him  surviving  -by  said  Emeline  two  children,  Ida 
and  Minnie,  as  the  only  heirs-at-law  of  said  Archibald,  pleads 
sole  seizin  in  herself  and  said  heirs-at-law  of  the  sixty-four 
and  a-half  acres  of  the  land  described  in  the  petition. 

The  answer  further  averred  that  said  widow  had  not  had 
her  dower  assigned  in  said  land,  to-wit,  sixty-four  and  a-half 
acres,  and  plead  the  twenty-year  statute  of  limitation  as  a 
bar  to  said  action. 

The  only  issue  tried  was  as  to  the  sole  seizin  of  the  sixty- 
four  and  a-half  acres  mentioned  in  the  answer. 

At  the  beginning  of  the  trial,  after  the  pleadings  were 
read,  his  Honor  ruled,  over  defendants' objection,  that  as 
certain  of  the  defendants  plead  sole  seizin  the  burden  shifted 
to  them  and  that  the  issue  was,  "Are  the  defendants  sole 
seized  of  the  sixty-four  acres  mentioned  in  the-  answer  ?" 
and  directed  defendants  to  open  and  make  out  their  case,  to 
which  ruling  defendants  excepted  and  tendered  issues 
placing  the  burden  on  plaintiflFs  to  show  title  in  themselves, 
the  plaintiffs. 

The  defendants  thereupon,  following  the  instructions  of 
the  Court,  introduced  evidence  as  follows,  to-wit: 

A  deed  from  Alfred  and  Temperance  Ledbetter  to  Arch- 
ibald Ledbetter,  dated  17  March,  1869,  for  103  acres  of 
land,  consideration  $150,  conveying  same  in  fee. 

Also  a  deed  from  Daniel  Freeman  to  A.  Ledbetter,  dated 
4th  January,  1850,  same  in  feeJ 

Also  a  deed  from  the  Thornton  Land  Company  to  Daniel 
Freeman,  dated  3d  March,  1847,  same  in  fee. 

The  defendants  inrtoduced  evidence  that  each  of  the 
above  named  deeds  embraced  in  their  boundaries  respec- 
tively the  sixty-four  and  a-half  acres  claimed  in  answer. 

The  defendant  Emeline  Brooks  testified  that  she  was  now 
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the  wife  of  the  defendant  W.  R.  lirooks ;  that  prior  to  her 
marriage  with  the  said  Brooks,  she  was  the  wife  of  Archi- 
bald Ledbetter,  deceased,  who  was  the  son  of  Alfred  and 
Temperance  Ledbetter;  that  she  had  by  said  Ledbetter  still 
surviving  two  children,  Ida  and  Minnie  ;  that  Ida  married 
John  Brooks  and  Minnie  married  J.  F.  Green  ;  that  she  and 
her  husband,  the'n  Ledbetter,  lived  on  the  sixty-four  and 
a  half  acres  about  twenty-five  years  ;  that  she  claims  dower 
in  said  land,  but  same  had  not  been  assigned  to  her. 

The  defendants'  witness,  Calvin  Ledbetter,  testified  that 
he  was  forty-four  years  of  age  and  the  son  of  A.  Ledbetter, 
and  brother  of  Emeline  Brooks'  deceased  husband,  Archi- 
bald Ledbetter ;  that  he  was  born  and  raised  upon  this 
land  ;  had  known  it  from  childhood;  that  there  were  old  and 
marked  lines  around  it,  and  a  great  portion  of  same  w^as  in 
cultivation ;  that  his  father  and  those  under  whom  he 
claimed  had  been  in  possession  ever  since  he  could  remem- 
ber ;  that  David  Brooks'  widow,  Polly,  died  ten  or  fifteen 
years  ago. 

W.  R.  Brooks  testified  that  the  sixty-four  and  a  hall 
acres  mentioned  in  answer  w^as  a  part  of  the  "  300-acre 
tract  "  mentioned  in  petition.  That  Alfred  Ledbetter  had 
been  in  possession  twenty-four  or  twenty-five  years  before 
Archibald  Ledbetter  came  into  possession,  and  that  Eme- 
line and  her  children  had  been  in  possession  of  it  about 
twenty-four  years;  that  Archibald  Ledbetter  died  twelve  or 
fifteen  years  ago,  and  he  married  his  widow,  the  said  Eme- 
line, and  that  he,  the  said  W.  R.  Brooks  and  wife,  are  now 
in  possession  of  said  land. 

The  plaintifi*8,  thereupon,  introduced  the  last  will  and 
testament  of  one  David  Brooks,  deceased,  probated  in  the 
month  of  August  in  year  1842,  which,  among  other  things, 
purports  to  devise  *'all  of  his  lands  "  "  to  his  wife  Polly  " 
as  long  as  she  keeps  his  name,  and  if  she  married  then  to 
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come  in  for  an  equal  part  with  all  his  children,  and  after 
paying  his  just  debts,  if  his  executor  sees  there  is  more 
property  than  will  answer  his  family,  to  sell  the  same  and 
make  an  equal  division  of  it  with  his  wife  and  children." 

The  plaintiffs  introduced  evidence  in  proof  that  Polly 
Brooks,  widow  of  David  Brooks,  died  in  the  year  1882  or 
1883  ;  that  the  said  widow  never  married  again ;  that  the 
said  witness.  Teeter,  testified  that  his  wife  was  the  grand- 
daughter of  the  said  David  Brooks,  and  the  wife  of  W.  R. 
Huneycutt  was  a  daughter  of  the  said  David  Brooks,  and 
in  short,  that  the  other  plaintiffs  named  in  the  petition  and 
the  defendant  W.  R.  Brooks  were  the  heirs-at-law  of  the 
testator,  the  said  David  Brooks.  That  W.  R.  Brooks  was  a 
eon  of  the  said  David  Brooks. 

The  witness  for  plaintiff,  John  Teeter,  also  testfied  that 
the  widow  Polly  Brooks  had  not  been  living  on  said  land 
during  his  recollection ;  that  he  was  in  his  thirty-seventh 
year  ;  that  she  was  not  living  on  same  at  her  death,  and 
that  none  of  her  children  had  lived  on  it  during  his  recol- 
lection. 

The  defendants'  witness,  John  Brooks,  testified  that  W. 
R.  Huneycutt  married  Lydia,  a  daughter  of  David  Brooks, 
and  D.  W.  Huneycutt  married  Jinsey,  also  a  daughter  of 
David  Brooks,  the  former  about  forty  and  the  latter  about 
thirty  years  ago. 

The  Court  instructed  the  jury  that  if  they  believed  the 
defendant  W.  R.  Brooks,  the  sixty-four  and  a  half-acre  tract 
was  included  in  the  300-acre  tract  described  in  the  petition, 
and  that  if  they  believed  the  evidence  in  the  case  they 
would  answer  the  issue  in  favor  of  the  plaintiffs,  and  the 
issue  was  so  found  by  the  jury,  and  judgment  accordingly. 

The  defendants  moved  for  a  new  trial  upon  grounds  here- 
inafter assigned.  Motion  denied,  and  defendants  appealed, 
assigning  as  errors,  to-wit : 
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iBt.  That  His  Honor  erred  in  holding  that  the  will  of 
David  Brooks  conveyed  a  life  estate  in  the  sixty-four  and  a 
half-acre  tract,  and  that  the  statute  of  limitations  did  not 
run  until  Polly  Brooks'  death. 

2nd.  In  not  requiring  plaintiffs  to  show  title  in  David 
Brooks  other  than  his  will. 

3rd.  By  ruling  the  burden  to  be  on  the  defendants 
because  of  the  plea  of  sole  seizin,  and  to  first  make  out 
their  prima  facie  case.  ^ 

4th.  For  instructions  given  the  jury,  if  they  believed  the 
evidence  in  case  they  should  find  for  the  plaintiffs. 

6th.  For  failure  to  hold  that  plaintiff's  cause  of  action 
was  not  barred  by  the  statute  of  limitations. 

Mr.  J,  Milton  JSrown,  for  defendants  (appellants). 
No  counsel,  contra. 

FuRCHES,  J. :  This  is  a  proceeding  commenced  in  the 
Superior  Court  of  Stanly  County  before  the  clerk  for  parti- 
tion of  the  lands  mentioned  in  the  complaint.  Plaintiffs 
allege  that  they  are  tenants  in  common  with  defendants  in 
said  lands.  The  defendants  answer  and  deny  that  plaintiffs 
are  the  owners  of  the  lands  mentioned  in  their  complaint, 
and  plead  "  non  tenent  insimul  "  (sole  seizin  in  themselves),* 
which  is  the  "  general  issue  "  in  a  proceeding  for  partition. 
Purvis  V.  Wilson^  5  Jones,  22.  This  makes  the  issue  where 
the  plaintiff  claims  to  be  the  owner  of  land  and  the  defend- 
ant denies  that  he  is  the  owner.  In  effect  it  becomes  an 
action  of  ejectment  and  the  defendant  is  required  to  give 
bond  for  cost  and  damage  before  he  can  answer  as  in  an 
action  of  ejectment  under  Section  237  of  Ths  Code. 
Cooper  V.  Warlick^  109  N.  C,  672;  Vaughan  v.  Vincent^ 
88  N.  C,  116. 

This  being  so  the  burden  of  proof  is  on  the  plaintiff,  the 
test  being  this :  suppose  no  evidence  should  be  introduced, 
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who  would  be  entitled  to  recover?  1  Green  leaf  on  Ev. 
( 14th  Ed.)  pp.  104,  105  and  note  B ;  Clapp  v.  Brougham^ 
9  Cowen  N.  Y.,  530 ;  17  Am.  &  Eng.  Enc,  747 ;  Bailey's 

Onus  probandi,  113  ;  R on  Evidence,  vol.  1,  p.  115 ; 

Abbott's  Trial  Ev.,  723.  Then  suppose  no  evidence  had 
been  introduced  in  this  case,  plaintiffs  alleging  seizin  in 
themselves  and  defendants  denying  it,  and  nothing  appear- 
ing in  the  pleadings  to  estop  defendants  (  as  claiming  under 
or  through  the  same  person)  from  denying  plaintiff's  title, 
who  would  have  been  entitled  to  recover?  The  simple 
statement  of  this  proposition,  it  seems  to  us,  shows  that 
defendant  would  be  entitled  to  an  instruction  from  the 
Court  to  the  jury,  directing  them  to  return  a  verdict  for 
defendants.  And  we  are  of  the  opinion  that  the  Court 
erred  when  it  held  that  the  burden  was  on  defendants.  If 
defendants  had  declined  to  introduce  evidence  and  the  Court 
had  instructed  the  jury  to  return  a  verdict  for  plaintiff — 
which  the  Court  would  have  done  if  it  had  followed  the 
logic  of  its  position  that  the  burden  was  on  the  defendants — 
defendants  would  have  been  entitled  to  a  new  trial. 

But  defendanj;s  plea  of  sole  seizin  did  not  only  throw  the 
burden  upon  plaintiffs  to  open  the  case,  but  also  to  prove 
their  title,  as  in  ejectment.  The  plaintiffs  had  to  recover, 
if  at  all,  upon  the  strength  of  their  own  title.  It  was  not 
necessary  that  defendants  should  do  anything  until  plain- 
tiffs did  this.  After  defendants  had  dffered  three  deeds 
running  back  to  1845  and  a  long  continued  possession, 
which  we  do  not  deem  it  necessary  to  discuss  in  this  appeal, 
the  plaintiffs  did  introduce  evidence,  but  in  our  opinion  it 
fell  far  short  of  making  out  their  case. 

They  first  introduced  the.  will  of  David  Brooks  probated 
at  August  Term,  1842,  which  was  in  substance  to  his  widow 
Polly  Brooks,  during  her  widowhood  and  then  to  his  chil- 
dren.    And  it  was  shown  that  Polly  Brooks  never  married 


T94  IN  THE  SUPREME  COURT.  [116 


HuNEYC¥TT  1?.  Brooks. 


again  and  died  in  1882  or  1883.  But  it  was  not  shown 
that  Polly  Brooks  or  any  of  the  plaintiffs  had  been  in  pos- 
session of  this  land  ( the  sixty-four  and  a  half  acres  of 
which  defendants  claim  to  be  sole  seized )  for  thirty-five  or 
forty  years ;  in  fact  plaintiffs  failed  to  prove  possession  in 
Polly  or  themselves  of  any  of  the  lands  mentioned  in  the 
complaint.  The  will  of  David  Brooks  does  not  establish 
title  in  plaintiffs,  by  their  showing  as  they  did  that  they 
were  the  children  and  heirs-at-law  of  the  said  David.  This 
will,  without  proving  that  plaintiffs  or  their  mother  Polly 
had  held  possession  under  it,  proved  no  more  than  it  would 
have  proved  in  1842  when  it  was  probated.  Suppose  then 
that  defendants  had  been  in  possession,  and  plaintiffs  and 
their  mother  Polly  had  brought  their  action  of  ejectment 
against  them,  and  offe?*ed  this  will  in  evidence  and  stopped; 
could  it  be  contended  that  plaintiffs  had  made  out  their 
title  and  were  entitled  to  recover  ?  This  proposition  must 
be  answered  in  the  negative.  AVe  are  therefore  clearly  of 
the  opinion  that  plaintiffs  failed  to  establish  their  title  to 
the  land  in  controversy,  and  the  Court  should  have  so 
instructed  the  jury.  But  instead  of  so  ^instructing,  the 
Court  instructed  them  if  they  believed  the  evidence  to  find 
for  plaintiffs.     In  this  there  was  error. 

This  disposes  of  the  appeal.  But  there  are  other  ques- 
tions presented  by  the  record,  which  have  been  argued  and 
will  necessarily  arise  on  a  new  trial  if  plaintiffs  succeed  in 
making  out  their  title.  These  are,  as  to  what  estate  this 
will  conveyed  to  Polly  Brooks,  and  as  to  the  statute  of  lim- 
itation— or  possession.  And  our  opinion  is  that,  if  David 
Brooks  owned  the  lands  named  in  the  will,  and  Polly 
Brooks  never  married  again,  she  was  the  owner  of  the 
same  until  her  death  unless  she  conveyed  it  and  then 
the  assignee  would  be  the  owner  until  her  death.  And 
this  being  so,  plaintiffs  would  have  no  right  to  the  posses- 
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8ioD  of  said  land,  and  no  right  to  sue  for  the  same  until 
after  the  death  of  Polly.  So,  if  the  64  and  one-half  acres, 
claimed  by  defendants,  is  a  part  of  the  David  Brooks  lands 
mentioned  in  his  will,  and  he  was  the  owner  thereof  and 
had  the  right  to  convey  the  same  by  said  will,  then  time 
did  not  commence  to  run  aecainst  the  plaintiffs  until  the 
death  of  Polly:  And  if  defendants  are  tenants  in  common 
with  plaintiffs,  as  they  allege,  it  would  require  twenty 
years  sole  possession,  by  defendants  from  the  death  of  Polly 
to  defeat  plaintiff's  claim.  Ward  v.  Farraer^  92  N.  C, 
93,  and  cases  cited.  But  if  they  are  not  tenants  in  com- 
mon with  plaintiffs,  and  hold  under  deeds  from  parties  who 
are  strangers  ( that  is,  others  than  plaintiffs  ),  seven  years 
adverse  possession  would  bar  plaintiff's  right.  The  right 
of  the/tfTTi^  defendant  to  dower  has  nothing  to  do  with  this 
proceeding. 

There  is  error  and  defendants  are  entitled  to  a  new  trial 
and  it  is  so  ordered. 

New  Trial. 


DR.  JAS.  M.  HENDERSON  v.  WILLIS  B.  DOWD. 

Constitutional  Law — Legislative  Powers — Appointment  of 

Guardian — Idem  Sonans. 

1.  An  Act  of  the  Legislature  authorizing  a  certain  person  *'to  act 

as  guardian'^  of  another  without  giving  bond,  is  constitu- 
tional, and  is  in  itself  an  appointment  without  intervention 
of  the  Clerk. 

2.  Where  there  is  no  doubt  as  to  the  identity  of  the  person  named 

in  the  Act,  an  Act  of  the  Legislature  is  not  invalid,  because, 
by  clerical  error,  the  initial  letter  of  his  middle  name  is 
incorrectly  inserted  therein. 

This  was  a  ooNXBOVERsf  submitted  without  action  under 
Section  567  of  TKe  Code  and  tried   by  His  Honor  Judge 
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Robinson^  at  CKawhers^  in  Shelby,  April  19th,  1895.  The 
case  agreed  states : 

That  the  defendant,  Willis  B.  Dowd,  is  the  guardian  of 
Margaret  E.  Henderson,  a  lunatic,  duly  appointed  by  the 
Clerk  of  the  Superior  Court  of  Mecklenburg  county,  and 
has  in  possession  the  real  and  personal  property  of  his  said 
ward. 

That  the  defendant  has  removed  to  the  city  of  New  York, 
having  tendered  his  resignation  as  such  guardian  which  the 
said  Clerk  is  willing  to  accept  provided  a  suitable  person 
can  be  found  to  take  the  said  office. 

That  Dr.  Jas.  M.  Henderson,  the  plaintiff  in  this  action, 
is  willing  to  accept  the  said  guardianship  but,  owing  to  the 
difficulty  of  making  the  required  bond,  applied  to  the  Gen- 
Assembly  of  1895  and  obtained  the  passage  of  the  act 
referred  to  in  the  pleadings  and  a  controversy  has  arisen  in 
regard  to  the  construction  of  the  said  act,  being  contended 
on  one  side  that  the  plaintiff  is  entitled  to  the  office  of 
guardian  and  to  the  property  of  the  said  ward  without 
the  intervention  of  the  Clerk  of  the  said  Court,  while  it  is 
contended  on  the  other  side  that  the  only  object  and  effect 
of  the  said  act  was  to  authorize  the  Clerk  of  the  said  Court 
to  appoint  the  plaintiff  guardian  of  the  said  ward  without 
requiring  of  him  the  bond  provided  for  in  Sections  1573 
and  1574  of  The  Code.  His  Honor,  being  of  the  opinion 
that  no  appointment  on  the  part  of  the  Clerk  of  the  Court 
was  necessary,  gave  judgment  against  the  defendant  for  the 
delivery  of  the  said  ward's  property  into  the  possession  of 
the  plaintiff,  from  which  judgment  the  defendant  appealed. 

Section  1  of  the  Act  ot  the  General  Assembly  referred  to 
is  as  follows : 

*'That  Dr.  Jas.  H.  Henderson,  of  Charlotte,  North  Caro- 
lina, be  allowed  to  act  as  guardian  of  Margaret  E.  Hender- 
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son  without  being  required  to  give  bond  as  directed  by  Sec- 
tion 1674:  o{  The  Code.'' 

Messrs.  McCall  &  Nixon^  Jones  dk  Tilletj  for  plaintiff. 
Mr.  Clement  Dowd^  for  defendant  (appellant). 

Fairoloth,  C.  J. :  This  Court  is  of  opinion  that  the  Leg- 
islature has  the  power  to  enact  that  the  plaintiff  be 
appointed  guardian  of  Margaret  E.  Henderson  without  bond, 
&c.,  because  there  is  no  restriction  on  such  power  in  the 
organic  law.  The  policy  of  so  doing  is  not  for  this  Court 
to  consider.  It  is  by  the  authority  of  the  Legislature  that 
the  duties  of  the  Clerk  are  prescribed  and  regulated,  and 
if  that  body  can  delegate  the  execution  of  snch  duties  to 
the  clerk,  it  must  have  the  power  to  do  the  same.  We  are 
not  to  be  understood  as  saying  that  the  guardian,  when 
thus  appointed,  is  exempt  from  accountability,  nor  from  the 
supervision  of  the  clerk,  as  in  cases  of  appointment  by  the 
clerk,  except  in  the  matter  of  entering  into  bond.  The 
objection  to  the  name  of  the  plaintiff  is  without  force. 
There  is  an  interesting  list  of  idem  sonans  cases  collected 
in  State  v.  Collins,  115  N.  C,  716. 

Judgment  Affirmed. 


ALPHA  MILLS  v.  WATERTOWN STEAM  ENGINE  COMPANY. 

Action  for  Damages — False  Warranty — Sale  of  Personal 
Property — Principal  and  Agent — Issues — Discovery  of 
Fraud — Statute  of  Zimitations — Damages. 

1.  Where  the  ground  of  a  motion  to  dismiss  an  action  for  want 
of  service  upon  the  defendant  was  that  the  person  upon 
whom  service  of  the  summons  was  made  was  not  the  agent 
of  defendant,  and  the  jury,  in  the  trial  of  the  action,  found 
an  issue  establishing  sUch  agency,  the  refusal  of  the  motion 
to  dismiss  by  the  trial  Judge  who,  at  the  time  it  was  made, 
passed  on  the  fact,  cannot  be  excepted  to  on  appeal. 
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2.  The  refusal  of  a  new  trial  upon  the  ground  that  tlje  verdiet 
is  gainst  the  weight  of  the  evidence  is  not  reviewable  on 
appeal. 

S.  Where  a  person,  as  agent  of  another,  contracts  to  sell  an  engine 
of  a  certain  kind  and  knowingly  delivers  an  inferior  one,  the 
*  purchaser  may  retain  the  engine  and  sue  both  principal  and 
agent  for  damages. 

4.  An  agent  authorized  to  sell  is  authorized  to  make  a  warranty. 

5.  It  is  sufficient  if  the  issues  submitted  on  the  trial  of  an  action, 

embrace  the  substantial  contention  of  the  parties  in  such 
manner  as  not  to  deprive  either  party  of  the  benefit  of  a 
substantial  right. 

•6.  Where  it  was  admitted  that  B  sold  an  engine  to  plaintiff  and 
in  an  action  against  B  and  W  for  damages,  on  false  warranty, 
the  jury  find  on  a  distinct  issue  that  B  was  W^s  agent  in  the 
transaction,  the  refusal  to  submit  an  issue  as  to  whether  or 
not  there  was  a  sale  by  W  was  not  error. 

7.  The  amendment,  by  Ch.  269,  Acts  of  1889,  of  Section  165  (9)  of 

The  Codey  by  which  the  words  *'in  cases  which  were  hereto- 
fore solely  cognizable  by  Courts  of  Equity^'  were  stricken  oat, 
applies  to  an  action  for  a  false  warranty  in  a  sale  made  before 
the  amendment,  so  that,  in  actions  where  relief  on  the  ground 
of  fraud  is  sought,  the  cause  of  action  shall  not  be  deemed 
to  have  accrued  until  th^  discovery  of  the  fraud  complained 
of. 

8.  A  foreign  corporation  cannot  set  up  the  statute  of  limitations 

in  bar  of  an  action  for  false  warranty. 

9.  Where,  in  the  trial  of  an  action  for  false  warranty,  a  dispute 

exists  as  to  when  the  plaintiff  first  knew  of  the  fraud,  the 
question  as  to  whether  the  action  is  barred  by  the  Statute  of 
Limitations  is  one  of  fact  for  the  jury. 

10.  A  plaintiff  in  an  action  for  false  warranty  in  the  sale  Of  an 

engine  is  entitled  only  to  damages  naturally  arising  from 
the  fraud  and  not  to  interest  on  his  payments  nor  to 
amounts  paid  for  insurance. 

Civil  action,  brought  by  plaintiff  against  the  Watertown 
Steam  Engine  Company  (a  foreign  corporation)  and  its 
agents,  Brem  &  McDowell,  for  damages  arising  from  its 
false  warranty  and  deceit  in  the  Bale  of  an  engine,  the  man- 
ufacture of  the  Watertown  Steam  Engine  Company. 
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The  following  is  a  copy  of  the  offer  for  the  sale  of  the 
engine  which  was  bought  from  tte  defendants  by  the  plain- 
tiff: 

"Office  of  Brem  &  McDowell,  Machinery,  Mining  Sup- 
plies and  Safes.  Agents  for  Liddell  &  Co.,  Manufacturers 
of  'Boss'  Cotton  Presses,  Saw  Mills,  Shafting,  Pulleys, 
Hangers,  &c.  Agents  for  Watertown  Engines.  Cleveland 
&  Hardwick  Engines.  The  Pratt  Improved  Cotton  Gin. 
Corn  and  Flour  Mills.  Victor  Wagon  and  Platform 
.Scales.  Emerson,  Smith  &  Co.  Planer  and  Solid  Tooth 
Circular  Saws.  Marvin's  Fire  Proof  Safes.  Steam  and 
Water  Fittings  and  all  sizes  of  Wrought  Iron  Pipe  and 
Rubber  and  Leather  Belting,  Constantly  on  Hand. 

"Charlotte,  N.  C,  April  9th,  1888. 

"E.  K.  P.  Osborne,  Esq.,  President  Alpha  Mills — Dear 
Sir:  We  will  sell  to  your  Mill  the  following  machinery, 
at  prices  given  : 

One  Watertown  automatic  cut  off  engine,  18x28  cylinder 

150  H.  P.  nominal,  or  155  H.  P.  cutting  ofF  at  half 

stroke  70  lbs  steam  $1,500  00 

80  horse  still  boilers,  at  $848  each  1,686  00 

I^o.  3  pomp  •                175  00 

^o.  11  heater  250  00 

Steam  and  water  connection  100  00 

Machinist's  time  30  00 

Freight  about  48  00 


$4,154  00 


" — With  pump  and  heater. 

Yours  respectfully,  Brem  &  McDowell. 

''Accepted  :     E.  K.  P.  Osborne,  Pres." 

The  engine  was  delivered  on  December  12,  1888,  and 
was  set  up  on  February  5th,  1889,  and  suit  was  brought  on 
the  3d  January,  1892. 
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There  was  much  evidence  offered  and  many  exceptions 
taken  to  the  admission  and  exclusion  of  testimony  and  to 
the  refusal  to  give  instructions  asked  for  and  to  the  charge 
as  given,  all  of  which  is  set  out  in  a  voluminous  record. 
The  material  facts  and  exceptions  are  suflBciently  stated  in 
the  opinion  of  Associate  Justice  Fueches. 

The  issues  submitted  and  the  responses  thereto  are  as 
follows : 

1.  Did  Brem  &  McDowell  warrant  the  engine  to  be  a 
150  horse-power  engine  of  the  manufacture  of  the  Water- 
town  Steam  Engine  Company  ?     Answer.     Yes. 

2.  At  the  time  of  said  w^arrantv  were  Brem  &  McDow- 
ell  the  agents  of  the  Watertown  Steam  Engine  Company 
for  sale  of  said  engine  ?     Answer.     Yes. 

3.  Did  the  Watertown  Steam  Engine  Company,  through 
Brem  &  McDowell  as  its  agents,  warrant  that  the  engine 
sold  to  the  plaintiff,  The  Alpha  Mills,  was  a  150  horse- 
power engine  of  the  manufacture  of  said  Watertown  Steam 
Engine  Company  ?     Answer.     Yes. 

4.  Was  the  said  engine  a  150  horse-power  engine  of  the 
manufacture  of  said  Company  ?     Answer.     No. 

5.  Did  Brem  &  McDowell  represent  to  the  plaintiflf  that 
the  engine  was  a  150  horse-power  engine  of  the  manufac- 
ture ot  said  Company  with  the  purpose  of  inducing  the 
plaintiff  to  buy  the  engine?     Answer.     Yes. 

6.  Was  said  representation  true  i     Answer.     No. 

7.  Did  Brem  &  McDowell  know,  or  have  reason  to 
believe,  at  the  time  of  said  representation,  that  said  engine 
was  not  a  150  horse-power  engine  of  the  make  of  said 
Company  ?     Answer.     Yes,  but  not  with  fraudulent  intent. 

8.  Was  plaintiff  induced  by  said  representation  to  buy 
the  engine  ?     Answer.     Yes. 

9.  At   the   time  of  said   representation   were    Brem    <fe 
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McDowell   the  agents  of  the  Watertown  Steam    Engine 
Company?     Answer.    -Yes. 

10.  Is  plaintiff's  cause  of  action  barred  by  the  Statute  of 
Limitations  as  to  Brera  &  McDowell  ?     Answer.     No. 

11.  Is  the  plaintiff's  cause  of  action  barred  by  the  Stat- 
ute of  Limitations  as  to  Watertown  Steam  Engine  Com- 
pany ?     Answer.     No. 

12.  What  are  the  plaintiff^s  damages  ?  Answer.  $2,023.74. 
Judgment  was  rendered  by  ihe  court  in  favor  of  the 

plaintiff.. 

Messrs.  Burwell^  Walker  <&  Cansler^  for  plaintiff. 

Messrs.  Geo.  E.  Wilson  and  George  F.  Bason^  for  Steam 
Engine  Co.,  appellant. 

Messrs.  Jones  cfe  Tilletty  for  the  defendants  Brem  & 
McDowell  (appellants). 

• 

FuRCHES,  J. :  This  is  an  action  for  damages  upon  an 
alleged  false  warranty  in  the  sale  of  a  steam  engine  in 
which  plaintiffs  recovered  and  defendants  appeal,  and  file 
44  exceptions  to  the  ruling  of  the  Court.  We  do  not  expect 
to  take  up  and  discuss  these  exceptions  seriatim^  but  only 
to  discuss  such  of  them  as  will  dispose  of  the  case  on  appeal, 
as  many  of  them  will  in  all  probability  not  arise  again. 

The  defendants  moved  to  dismiss  the  action  for  want  of 
due  service.  This  motion  had  been  made  and  passed  upon 
some  terms  ago,  upon  aflSdavit,  as  to  whether  the  defend- 
ants Brem  &  McDowell  were  agents  of  the  other  defendant 
in  making  the  sale  complained  of.  And  if  there  had  been 
any  reason  for  doubting  the  correctness  of  the  finding  of 
the  Court  at  that  time  ( and  we  do  not  see  that  there  was ) 
there  certainly  is  noiie  now,  when  this  question  has  been 
submitted  to  a  jury  and  found  that  they  were  the  agents  of 
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the  Watertown  Steam  Engine  Company.      This  motion  is 
overruled. 

Defendants  then  moved  for  judgment  on  the  findings  of 
the  jury  ( non  obstante^  we  suppose).  This  exception  was 
not  argued  and  we  suppose  was  virtually  abandoned.  But 
if  it  was  not,  we  see  no  ground  upon  which  it  can  be  sus- 
tained, and  it  is  overruled. 

Exhibit  5  contains  the  contract  for  the  sale  of  the  engine, 
which  in  our  opinion  shows  that  Brem  &  McDowell  acted 
as  agents  of  the  Watertown  Company  in  making  the  sale. 
And  that  it  also  constitutes  a  sale  with  warranty.  Thomas 
V.  Simpson^  80  N.  C,  4;  Love  v.  Miller ,  104  N.  C,  582. 
And  that  plaintiffs  might  retain  the  engine  and  have  an 
action  against  defendants  for  damages.  Lewis  v.  Rountree^ 
78  N.  C,  323 ;  McKiwaon  v.  Mcintosh,  98  N.  C,  89.  An 
agent  authorized  to  sell  is  authorized  to  make  a  warranty. 
Hunter  v.  Jameson,  6  Ired.,  252.  We'  do  not  think  the 
fact  that  Brem  was  a  member  of  the  plaintiff  corporation 
benefits  the  defendants.  If  he  acted  as  the  agent  of  the 
Watertown  Company  in  making  this  sale — was  in  its 
employ  and  pay — he  could  not  at  the  same  time  be  acting 
for  the  plaintiff  corporation.  And  thus  acting,  it  is  not  to 
be  supposed  that  he  would  give  plaintiff  information 
injurious  to  his  principal,  and  which  would  likely  prevent 
a  sale  of  its  property.  McKoy  v.  Hancock,  38  N.  J.  Eq., 
161;  Hickman  v.  Green,  27  S.  W.  Rep.,  440;  Bank  v. 
Harris,  118  Mass.,  147  ;  Allen  v.  Railroad,  150  Mass.,  200. 
It  has  been  held  that  if  the  agent  did  not  know  of  the 
defects  at  the  time  of  making  the  sale,  he  would  not  be 
guilty  of  a  moral  fraud,  but  still  it  would  be  a  legal  fraud. 
Peebles  v.  Guano  Co.,  11  N.  C,  233.  But  in  this  case  the 
jury,  by  the  7th  issue,  find  that  the  agents  had  knowledge 
at  the  time  of  the  sale,  that  the  engine  was  not  a  150  H.  P. 
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CD^ne.  So  it  is  not  necessary  to  invoke  the  rule  in  the 
ease  of  Peebles  v.  Guano  Co.y  supra. 

The  defendants  insist  that  they  were  entitled  to  their  first 
issue  as  to  whether  there  was  a  sale  or  not.  And  ordinarily 
it  seems  to  us  that  this  would  be  so.  But  in  this  case  it 
seems  not  to  be  denied  that  there  was  a  sale  of  an  engine 
by  Brem  &  McDowell  to  the  plaintiff.  And  we  suppose 
defendants  insisted  on  this  issue  upon  the  ground  that  Brem 
&  McDowell  were  not  the  agents  of  the  Watertown  Co. 
And  as  this  was  submitted  as  a  distinct  issue  and  found 
that  they  were,  we  think  this  supplies  any  apparent  neces- 
sity for  this  issue.  There  has  been  much  discussion  (to  be 
found  in  our  reports)  as  to  what  are  proper  issues.  But  we 
think  it  has  been  finally  settled  that  if  the  issues  as  sub- 
mitted embrace  the  substantial  contention  of  the  parties, 
in  such  manner  as  not  to  deprive  either  party  of  the  benefit 
of  a  substantial  right,  this  is  suiEcient.  And  applying  this 
rule  we  do  not  see  that  defendants  were  prejudiced  on 
account  of  the  Court's  not  submitting  this  issue,  and  must 
overrule  this  'exception. 

Defendants  contend  that  plaintiff's  action  is  barred  by 
the  statute  of  limitation.  And  as  to  the  defendants  Brem  & 
McDowell,  we  would  hold  this  to  be  so,  under  the  cases  of 
Blount  V.  Parker^  78  N.  C,  128,  and  Jaffray  v.  Bear^  103 
N.  C,  165.  But  for  the  Act  of  1889,  Ch.  269,  amending 
sub-section  9,  section  156,  of  The  Code,  This  amendment 
strikes  out  of  section  155  of  The  Code^  that  part  upon  which 
the  decision  in  Blount  v.  Parker  and  Jaffray  v.  Bear  was 
put.  This  amendment  leaves  all  actions  subject  to  the 
same  rule,  whether  they  were  heretofore  cognizable  solely 
in  courts  of  equity  or  not,  and  makes  all  actions  come  under 
the  same  rule  as  if  they  had  been  originally  cognizable  in 
courts  of  equity.  And  the  jury  having  found  the' issue  of 
fraud  in  favor  of  plaintiffs,  it  makes  this  point  in  the  case, 
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as  to  defendants  Brem  &  McDowell,  depend  upon  the  time 
when  the  fraud  was  discovered  by  plaintiffs,  that  is,  when 
they  first  discovered  that  the  engine  was  not  a  150  H.  P. 
engine.  As  to  the  other  defendant,  the  Watertown  Com- 
pany, we  think  a  different  rule  obtains.  This  defendant 
is  a  foreign  corporation.  Its  citizenship  is  in  New  York. 
In  matters  of  litigation  it  has  the  right  to  avail  itself  of 
this  fact,  as  is  often  done  in  cases  of  removal  from  State  to 
Federal  Courts.  And  we  see  no  reason  why  it  should  not 
be  subject  to  the  same  rule  that  individuals  are,  who  are 
citizens  of  other  States.  We  therefore  do  not  think  the 
statute  of  limitations  applies  to  them,  whether  the  fraud 
was  discovered  within  three  years  before  the  commence- 
ment of  the  action  or  not.  Code^  Sec.  162  ;  Grist  v.  Wil- 
Hams,  111  N.  C,  53.  The  defendants  Brem  &  McDowell 
contend  that  as  the  Act  of  1889  was  passed  after  the  sale 
complained  of  was  made,  the  amendment  does  not  apply  in 
this  case,  and  that  the  law  as  it  stood  before  the  amend- 
ment must  govern.  We  do  not  agree  to  this  contention. 
The  statute  of  limitation  is  no  satisfaction* of  plaintiff's 
demand.  It  is  only  a  bar  when  set  up  to  the  action  of  the 
Court.  It  does  not  act  on  the  rights  of  the  parties,  but 
only  affects  the  remedy.  It  is  created  by  the  Legislature 
and  can  be  removed  by  the  Legislature.  This  is  cer- 
tainly so  where  it  had  not  run  so  as  to  become  a  bar.  As 
it  affects  no  vested  rights,  there  is  no  reason  for  holding 
that  it  is  unconstitutional.  And  that  is  the  only  ground  we 
see,  upon  which  defendant's  contention  can  be  sustained. 

This  brings  us  to  the  consideration  of  His  Honors  charge 
upon  the  Statute  of  Limitations.  The  question  of  the 
Statute  of  Limitations  is  a  mixed  question  of  fact  and  law. 
And  it  is  true,  as  stated  by  His  Honor,  if  there  is  no  dispute 
as  to  facts,  then  it  becomes  a  question  of  law  and  the  Court 
should   instruct  the  iurv  as  to  their  verdict.     But  where 
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there  are  disputed  facts,  as  to  when  it  started  to  run,  then 
it  is  the  duty  of  the  Court  to  submit  that  question  to  the 
jury.  In  this  case  it  depended  (as  to  Brem  &  McDowell) 
as  to  when  plaintiff  first  had  knowledge  that  the  engine 
sold  it  was  not  a  150  H.  P.  engine.  It  was  in  evidence  that 
plaintiffs  more  than  three  years  before  the  commencement 
of  this  action,  had  iu  its  possession  a  catalogue  of  The 
Walertown  Co.,  which  tended  to  show  that  the  engine 
sold  plaintiff  was  not  a  150  H.  P.  engine.  What  Ward 
said  about  it,  and  other  evidence  which  tended  to  show 
knowledge,  was,  at  least,  enough  to  make  it  a  disputed  ques- 
tion of  fact.  And  this  being  so  we  think  it  was  error  in  the 
Court  to  instruct  the  jury  that  from  all  the  evidence  in  the 
case  they  should  find  that  the  Statute  of  Limitations  had 
not  run.  We  also  think  there  was  error  in  his  charge  upon , 
the  question  of  damages.  Plaintiff  gave  in  evidence  the 
cost  of  transportation  and  putting  down  both  engines. 
And  defendants  contend  that  under  His  Honor's  instruc- 
tions the  jury  charged  them  with  this  expense  for  both 
engines.  If  this  is  so,  it  seems  to  us  it  is  clearly  wrong. 
If  plaintiff  had  gotten  the  last  engine  first,  it  would  have 
been  compelled  to  have  borne  this  expense.  Why  then 
charge  it  to  defendant  ?  If  defendants  are  liable,  it  should 
only  be  for  the  expense  of  the  defective  engine.  It  may 
be  the  defendants  were  not  charged  for  both  by  the  jury. 
But  we  have  examined  His  Honor's  charge,  and  can  no 
where  find  that  they  were  instructed  as  to  this  matter. 
And  as  the  evidence  was  allowed  and  they  were  not  instruc- 
ted as  to  it,  we  think  it  probable,  indeed  most  likely,  that 
the  jury  did  charge  defendants  with  both.  We  also  think 
there  were  other  errors  in  His  Honor's  charge  upon  the 
question  of  damages.  It  was  too  broad.  Th^  rule  in  cases 
like  this,  as  we  understand  it,  is  to  allow  such  damages  as 
naturally  arise  from  the  false  warranty,  but  not  for  every- 
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thing  that  may  result  therefrom.  Ashe  v.  DeHosset^  5 
Jones,  301.  And  we  cannot  see  how  such  things  as  inter- 
est and  insurance  could  have  been  in  the  minds  of  the 
contracting  parties,  or  can  be  said  to  grow  out  of  the  breach 
of  contract  between  the  parties.  Would  not  plaintiffs  have 
had  to  pay  interest  and  insurance,  whether  there  was  a  breach 
of  this  contract  or  not  ?  And  did  this  in  any  way  depend 
upon  this  contract  between  plaintiffs  and  defendants  ? 
These  and  any  other  matters  that  could  not  have  been  in 
the  minds  of  the  contracting  parties,  and  did  not  arise  from 
the  breach  of  warranty,  should  be  eliminated  from  the  ques- 
tion of  damages. 

There  are  other  exceptions  in  the  case,  which  we  do  not 
think  necessary  to  pass  upon  now,  as  they  will  likely  not 
, arise  on  a  new  trial.     But  for  the   errors  pointed  out  we 
are  of  the  opinion  there  should  be  a  new  trial. 

New  Trial. 


HOWELL,  ORR  &  CO.,  v.  THE  BOYD  MANUFACTURING 

COMPANY. 


Assiynmerit  of  Claim — Acceptance  of  Draft  by  Surviving 

Pa7*t7ier8 — Endorsement  of  Draft, 


1.  A  surviving  partner  has  no  right  to  create  or  contract  new 
debts  binding  upon  the  partnership,  except  to  the  extent  of 
purchasing  new  material  and  making  new  debts  so  tkr  as  may 
be  necessary  to  work  up  unfinished  material  and  sell  the 
same. 


r 
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2.  A  surviving  partner  of  a  firm,  who  was  also  Secretary  of  a  Co., 
to  which  the  former  was  indebted,  accepted  a  time  draft 
drawn  by  himself  as  Secretary  of  a  Co.,  which  endorsed  it 
to  plaintiff  *'for  value^^  and  ^'to  pay  a  debt  and  close  up  an 
open  account.'^  In  a  similar  draft  drawn  in  renewal  of  the 
first,  other  indebtedness  of  a  Co.  to  plaintiffs  was  included 
so  that  the  new  draft  was  for  a  larger  amount  than  was  due 
from  the  firm  to  a  Co.  Held,  that  the  transaction  was  a 
valid  assignment  to  plaintiffs  of  the  claim  of  a  Co.  against 
the  firm,  and  plaintiffs  are  entitled  to  recover  of  the  firm  so 
much  of  the  draft  as  equalled  the  amount  due  from  the  firm 
to  the  Co.    (Clark,  J.,  dissents,  arguendo,) 

This  was  an  action  to  recover  the  amount  expressed  in 
a  certain  draft  as  set  out  in  the  complaint,  tried  before 
Graharrij  eA,  and  a  jury,  at  March  Term,  1895,  of  Meck- 
lenburg Superior  Court.  From  the  case  on  appeal  ten- 
dered by  plaintiffs  and  accepted  by  the  defendant,  the  fol- 
lowing facts  are  gathered : 

In  1893,  and  prior  to  August  17,  1893,  the  defendants 
were  engaged  in  partnership  business  under  the  name  of 
the  Boyd  Manufacturing  Company  and  the  plaintiffs  were 
engaged  in  partnership  business  also,  and  at  the  same  time 
the  Hermitage  Cotton  Mills  were  engaged  in  partnership 
business  under  that  name  and  style.  The  Boyd  Company 
was  composed  of  A.  J.  Boyd,  T.  A.  Richardson,  S.  H.  Boyd 
and  George  D.  Boyd.  On  August  17,  1893,  A.  J.  Boyd 
died.  S.  H.  Boyd  was  a  member  and  the  manager  of  the 
Boyd  Company  and  was  secretary  and  treasurer  of  the 
Hermitage  Company.  On  August  17,  1893,  the  Boyd 
Company  was  indebted  to  the  Hermitage  Company  on 
account  in  an  amount  about  $5,500,  and  the  Hermitage 
Company  was  indebted  to  the  plaintiffs  about  the  same 
amount.  For  this  amount,  S.  H.  Boyd,  as  treasurer  and 
secretary  of  the  Hermitage  Company,  on  September  1, 
1893,  gave  to  the  plaintiffs  three  drafts  for  said  amount, 
drawn  on  the  Boyd  Co.,  of  which  he  was  a  member  and 
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manager,  payable  to  the  Hermitage  Company  and  accepted 
the  drafts  and  endorsed  them  to  the  plaintiflfs  as  secretary, 
etc.,  of  the  Hermitage  Company.  Two  of  the  drafts  have 
been  paid  by  the  latter  company.  The  drafts  were  renewed 
one  or  two  times  and  the  first,  when  renewed  was  for  the 
original  $1,470.92,  with  some  new  transaction  included, 
amounting  to  $2,000,  or  more,  on  which  was  still  due,  when 
this  action  commenced,  $1,738.54  and  some  interest.  All 
these  drafts  were  payable  at  some  future  day,  say  30,  60  or 
90  days. 

S.  H.  Boyd  testified  as  plaintiff's  witness,  "This  draft, 
(the  one  sued  on)  was  endorsed  to  the  order  of  Howell, 
Orr  &  Co.  for  value  to  pay  a  debt  and  close  up  an  open 
account  due  by  Hermitage  Cotton  Mills  to  Howell,  Orr  & 
Co.,  and  the  draft  was  given  in  part  renewal  of  a  former 
draft." 

Again  he  says  that  "Sanders  (one  of  the  plaintiffs)  on 
September  1, 1893,  came  to  see  me  and  brought  a  statement 
of  plaintiff's  account  against  the  Hermitage  Co.,  so  as  to 
get  bankable  paper  for  the  account  as  the  cotton  season 
would  soon  open  and  he  wanted  to  get  his  account  into 

shape I  did  not  accept  the  said  drafts  on  account  of  the 

said  indebtedness  to  the  Hermitage  Mills  though  the  Boyd 
Co.  was  indebted  to  the  Hermitage  Co.  at  the  time.  I 
accepted  the  draft  in  order  to  give  Sanders  a  paper  he  could 
use  on  my  own  responsibility  without  consultation  with  any 
others." 

Sanders  testified — "I  had  been  trying  to  get  him  (S.  H. 
Boyd)  to  settle  our  account  and  he  promised  to  settle  in  30 
days.  I  told  him  we  wanted  our  money,  etc.  I  took  the 
drafts."  The  Boyd  Co.  did  some  new  business  but  closed 
up  its  business  early  in  1894.'' 

There  was  judgment  for  the  defendants  and  plaintiffs 
appealed. 
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Jfeasra.  £urweU,  Walker  d^  Can«^^,  for  plaintiffs  (appel- 
lants). ' 

Messrs.  Maxwell  <&  Keerans^  for  defendants. 

Faibcloth,  C.  J.  (after  stating  the  facts) :  At  common 
law  an  assignment  is  the  transferring  and  setting  over  to 
another  of  some  right,  title  or  interest  in  things  in  which 
a  third  party,  not  a  party  to  the  assignment,  has  a  concern 
and  interest.  1  Bac.  Ab.,  329.  And  the  term  implies  the 
relation  of  debtor  and  creditor.  By  our  Code  all  things  in 
action  arising  out  of  contract  are  assignable. 

Upon  the  death  of  A.  J.  Boyd  the  firm  of  the  Boyd  Com- 
pany was  dissolved  and  the  survivors  had  no  authority  to 
create  or  contract  new  debts  binding  on  the  original  com- 
pany. It  then  became  their  duty  to  close  out  and  wind  up 
the  firm  business  by  collecting  its  assets  and  paying  its  debts 
and  finally  distributing  the  balance  to  the  parties  entitled 
to  it.  The  survivors,  however,  have  the  right  to  purchase 
new  material  and  make  new  debts  so  far  as  may  be  necessary 
to  work  up  unfinished  material  and  sell  the  same.  This  is 
for  the  benefit  of  the  creditors  and  the  estate  itself,  and  this 
to  some  extent  was  done  in  this  case.  Xow,  what  was  the 
effect  of  the  conduct  of  S.  H.  Boyd  and  the  plaintiffs  in  the 
matter  ?  The  Boyd  Company  was  indebted  by  account  to 
the  Hermitage  Company  and  the  latter  was  indebted  to  the 
plaintiff  by  account,  the  former  being  dissolved  by  death, 
and  the  duty  of  settling  its  affairs  devolved  upon  the  sur- 
vivors. The  plaintiffs  on  September  1, 1893,  applied  to  the 
Hermitage  Company  to  have  their  account  settled,  stating 
that  they  wanted  their  money,  and  they  received  the  drafts 
in  question  with  a  promise  that  they  should  be  paid  in  30 
days,  &c.  S.  H.  Boyd  says  ''The.  draft  was  endorsed  to  the 
plaintiffs  'for  value'  *  *  It  was  endorsed  to  pay  a  debt 
and  close  up  an  open  account  due  by  Hermitage  Company  to 
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plaintiffs  and  the  draft  was  given  in  part  renewal  of  a 
former  draft."  Of  these  transactions  the  defendants  had 
full  notice  on  September  1,  1893,  when  the  company  was 
solvent  and  so  far  as  appears  is  still  solvent. 

To  this  Court  it  appears  that  something  more  than 
accommodation  paper  was  intended.  The  demand  for  pay- 
ment of  plaintiflfs'  account,  the  endorsement  of  draft  "for 
value"  and  "to  pay  a  debt  and  close  up  an  open  account" 
due  the  plaintiffs,  certainly  have  a  significant  meaning,  all 
of  which  was  known  to  the  defendants.  Was  it  not  a  plain 
transferring  and  setting  over  of  the  account  against  the 
Boyd  Company  to  the  plaintiffs  and  thus  paying  a  debt  and 
closing  up  the  account  due  by  the  Hermitage  Company  ? 
It  was  simply  using  the  account  against  the  Boyd  Company 
instead  of  money  to  pay  the  plaintiffs.  The  case  is  not 
similar  to  banking  operations  where  promptness  in  daily 
transactions  are  required,  where  the  bank  pays  out  its 
deposits  upon  checks,  drafts,  &c.,  for  they  owe  no  debt  to 
any  one  except  the  depositors  and  are  not  liable  on  such 
paper  to  any  one  until  they  have  accepted  it.  Let  it  be 
admitted  that  S.  H.  Boyd  had  no  authority  after  dissolution 
to  accept  drafts  and  assume  new  obligations  for  the  Boyd 
Company,  still  he  had  authority  as  manager  of  the  Hermit- 
age Co.  to  use  its  paper  and  credits  to  discharge  its  debts. 
This  is  no  affair  of  the  defendants.  They  owed  a  debt  and 
were  in  duty  bound  to  pay  it  to  whomsoever  it  might 
belong,  and  here  they  were  served  with  notice  of  the  true 
ownership. 

It  is  suggested  that  as  the  drafts  drawn  were  payable  at 
a  future  day  they  were  therefore  new  debts.  Not  so, 
because  they  were  upon  the  original  consideration,  and  that 
fact  could  not  affect  the  defendants,  because  their  debt  was 
due  and  they  had  the  privilege  of  paying  it  any  day  at  will, 
regardless  of  a  proffered  indulgence  by  other  parties.  If  the 
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holder  had  declined  the  defendants  could  have  made  a  legal 
tender  and  deposit  of  the  money  and  at  once  discharged 
their  liability  and  stopped  interest  and  cost.  Parker  v. 
Beasley^  at  this  term. 

We  are  of  opinion  thai  plaintiffs  are  entitled  to  recover 
$1,470.92  with  interest  and  no  more,  because  we  cannot  see 
certainly  that  any  of  the  balance  was  a  debt  proper  against 
the  defendants  at  A.  J.  Boyd's  death.  His  Honor's  refusal 
to  give  plaintiff's  prayer  for  instruction  to  the  extent  above 
indicated,  was  error,  and  this  conclusion  makes  it  unneces- 
sary to  consider  other  exceptions. 

Reversed. 

Clark,  J.  (dissenting) :  The  defendant,  The  Boyd  Man- 
ufacturing Co.,  was  not  incorporated,  but  was  a  partner- 
ship, and  was  dissolved  by  the  death  of  A.  J.  Boyd  in 
August,  1893.  Subsequently  thereto,  S.  H.  Boyd,  Secre- 
tary and  Treasurer  of  the  Hermitage  Cotton  Mills  and  who 
was  also  a  surviving  partner  in  the  firm  known  as  The  Boyd 
Manufacturing  Co.,  drew  a  draft  on  the  latter  at  90  days, 
on  May  3,  1894,  in  favor  of  the  plaintiffs  for  $2,075.49  and 
attempted  to  accept  the  same  himself  as  manager  of  The 
Boyd  Manufacturing  Co.  At  the  time  of  the  draft.  The 
Boyd  Manufacturing  Co.  was  indebted  to  The  Hermitage 
Cotton  Mills  in  an  amount  considerably  less  than  that. 
Before  the  draft  fell  due,  the  Hermitage  Cotton  Mills  col- 
lected of  the  Boyd  Manufacturing  Co.  the  entire  amount 
due.  This  is  an  action  by  the  plaintiffs,  in  whose  favor  the 
draft  was  drawn,  to  collect  it  over  again  of  the  drawee,  on 
the  ground  that  it  paid  the  Hermitage  Cotton  Mills  in  its 
own  wrong. 

S.  H.  Boyd,  surviving  partner,  had  no  authority  to  accept 
the  draft  so  as  to  bind  The  Boyd  Manufacturing  Co.,  as  it 
had  been  dissolved.     The  attempted  acceptance  was  a  nul- 
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lity  except  as  to  S.  H.  Boyd  individually,  and  against  him 
a  judgment  has  been  entered  up  and  not  appealed  from. 
The  position  of  the  plaintiffs  therefore,  as  to  The  Boyd 
Manufacturing  Company,  is  that  of  a  holder  of  a  draft  not 
accepted,  and  the  plaintiffs  have  by  virtue  of  such  paper  no 
claim  against  the  drawee.  Their  claim  is  valid  of  course 
against  the  drawer. 

The  plaintiffs  claim  however  that  they  are  assignees  of 
the  debt  which  the  Hermitage  Cotton  Mills  Company  held 
against  the  Boyd  Manufacturing  Company,  and  therefore 
that  the  latter  is  still  liable  to  them,  notwithstanding  it  has 
paid  the  debt  in  full  to  the  Hermitage  Company. 

The  answer  to  this  is  that  the  witness  of  the  plaintiffs, 
who  is  uncontradicted,  testifies  that  in  fact  it  was  not  an 
assignment  and  was  not  intended  to  be,  but  was  merely 
^'  accommodation  paper."  Another  witness  for  plaintiffs, 
L.  W.  Sanders,  testifies,  "  We  received  these  papers  as  the 
acceptances  of  the  Hermitage  Company  and  The  Boyd 
Manufacturing  Company  and  as  bankable  paper."  It  could 
not  therefore  have  been  an  assignment  of  a  claim.  The 
evidence  is  uncontradicted  that  in  point  of  fact  there  was 
no  assignment  of  the  debt,  and  the  claim  of  the  plaintiffs 
against  The  Boyd  Manufacturing  Company  is  simply  that 
of  the  holder  of  an  unaccepted  draft,  since  the  attempted 
acceptance  by  an  unauthorized  surviving  partner  is  a  nul- 
lity.    Kahnweiler  v.  Anderson^  78  N.  C,  133. 

It  is  contended,  however,  that  such  paper  may  be 
treated  as  an  assignment  of  the  debt,  though  not  so 
intended  between  the  parties  at  the  time.  The  question  is 
a  very  important  one,  affecting  materially  the  course  of 
dealings  in  commercial  paper,  and  the  following  principle 
seems  well  settled.  To  make  an  order  operate  as  an  assign- 
ment, it  must  be  upon  a  particular  fund;  it  is  not  enough 
that  it  is  draw^n  upon  a  debtor.     83  Me.,  242,  and  numerous 
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cases  and  other  authorities  there  cited.     See  also  90  Cal., 
297,  and  21  Am.  St.  Reports,  456. 

Besides  an  unaccepted  draft  or  check  is  never  held  to  be 
a  claim  against  the  drawee  in  the  nature  of  an  assignment 
of  the  debt,  unless  it  was  due  at  the  time  when  presented 
and  the  drawee  at  that  time  had  funds  in  his  hands  due  the 
drawer.  This  has  twice  been  recently  held  by  this  Court, 
Marriner  v.  Lumber  Co.j  113  N.  C,  52 ;  Hawes  v.  Black- 
well,  107  N.  C,  196;  Bank  v.  Shuler,  120  U.  S.,  511. 
When  this  paper  fell  due,  the  drawee  had  no  funds  in  hand 
due  the  drawer,  and  was  not  indebted  to  it,  having  paid  to 
it,  or  on  its  sight  drafts,  the  full  amount  due.  It  is  true 
there  had  been  a  former  draft  on  the  Boyd  Manufacturing 
Company  in  favor  of  the  plaintiffs,  but  the  plaintiffs  had 
taken  in  its  stead  a  new  draft  at  ninety  days.  This  was 
notice  to  the  Boyd  Manufacturing  Company  that  the  plain- 
tiffs held  no  claim  against  it  which  could  be  presented  till 
the  end  of  ninety  days,  and  it  could  not  till  the  maturity 
and  presentation  of  the  check  lock  up  the  drawer's  debt, 
and  refuse  to  pay  the  drawer  or  its  sight  drafts  the  amount 
due,  unless  it  had  accepted  the  drawer's  time  draft,  which 
it  was  disabled  in  law  to  do.  It  is  this  which  distinguishes 
this  case  from  Brem  v.  Covington^  104  N.  C,  589.  The 
ninety  days  draft,  unaccepted,  was  not  a  lien  on  the  funds 
of  the  drawer  in  the  hands  of  the  drawee,  but  was  simply  a 
request  to  the  Boyd  Manufacturing  Co.  to  pay  the  plain- 
tiffs $2,075.29  at  the  end  of  that  time,  and  this  (in  the 
absence  of  the  uncontradicted  evidence  that  it  was  not  an 
assignment  at  all )  would  have  been  an  assignment  of  what- 
ever funds  the  drawer  had  in  the  hands  of  the  drawee  at 
the  maturity  of  the  draft.  The  plaintiffs  doubtless  would 
not  have  taken  such  paper,  bvt  it  is  certain  that  it  was 
relying,  not  upon  an  assignment,  but  upon  the  acceptance 
of  the  Boyd  Manufacturing  Company,  which,  unfortunately 
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for  it,  was  a  nullity.     The  claim  that  it  is  an  assignment  is 
a  second  thought,  which    was   only   conceived   when   the 
bankahle  paper,  the  plaintiffs  thought  they  were  taking, 
proved  worthless  as  to  the  drawee,  because  of  the  invalidity 
of  an  acceptance  by  a  member  of  an  extinct  partnership  to 
bind  it.    Even  if  it  had  been  an  assignment,  by  the  terms  of 
the  paper  itself  and  on  its  face,  it  was  an  assignment  which 
( in  the  absence  of  an  acceptance )  was  not  to  take  effect 
till  ninety  days  from  May  3,  at  which  time  there  was  no 
debt  due  the  Hermitage  Company  on  which  it  could  take 
effect.     Though  the  drawee  had  notice  of  the  assignment, 
it  had  notice  too  that  it  was  not  payable  for  ninety  days, 
and  in  the  meantime  it  had  notice  also  of  drafts  payable  at 
«ight,  or  by  the  creditor's  own  demand,  which  it  could  not 
refuse  to  pay.     It   could  not   pay   both,  and  not  having 
accepted  the  time  draft,  it  had  no  ground  to  refuse  pay- 
ment of  the  sight  drafts.     Wherein  is  the  advantage  or 
effect  of  the  acceptance  of  a  time  draft  if  mere  notice  of  it 
to  the  drawee,  without  acceptance  by  him,  is  a  lien  on  the 
funds  of  the  drawer  in  the  hands  of  the  drawee  so  that  the 
latter  can  not,  except  at  his  own  peril  ( as  in  this  case )  pay 
the  drawer  himself  or  his  sight  drafts  prior  to  the  date 
when  the  unaccepted  draft  shall  fall  due. 
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CHIPPEWA  VALLEY  BANK  v.  NATIONAL  BANK  OF  ASHE- 

VILLE. 

Negotiable  Instruments — Bona  Fide  Purchaser — Agree- 
ments between  Drawer  and  Payee  of  Negotiable  Paper 
not  binding  on  Owner  for  Value  and  Without  Notice, 

1.  The  fact  that  the  maker  of  certain  notes,  by  an  arrangement 

with  payee,  had  at  different  times  drawn  on  the  latter,  at 
maturity  of  some  of  the  notes,  for  such  part  as  he  was  unable 
to  pay,  and  that  the  drafts  so  drawn  had  passed  through 
plaintilTs  hands,  was  not  sufficient  to  charge  plaintiff  with 
notice  of  a  similar  arrangement  respecting  a  note  by  the 
same  maker  to  the  same  payee,  which  the  plaintiff  had 
acquired  before  maturity,  without  actual  notice  of  any 
equities  against  it.  « 

2.  In  the  taking  of  a  deposition,  interrogatories  are  not  required 

to  be  in  writing,  and  when  there  is  nothing  to  indicate  that 
the  deposition  does  not  contain  the  whole  of  the  deponent^s 
testimony  or  that  it  was  not  written  down  at  the  time  and  in 
the  presence  of  the  witness,  a  motion  to  quash  should  be 
refused. 

Civil  action,  tried  before  Mclver^  J.y  and  a  jury,  at 
March  Term,  1894,  of  Buncombe  Superior  Court.  There 
was  judgment  for  plaintiflF  and  defendants  appealed.  The 
facts  appear  in  the  opinion  of  Associate  Justice  Clark. 

Mr,  J.  H,  Merrimon^  for  plaintiff. 

Messrs,  W.  W.  Jones  and  F.  A,  Sondley^  for  defendant 
(appellant). 

Clark,  J. :  The  defendant  bank  having  for  collection  a 
note  which  was  sent  to  it  by  plaintiff,  who  had  acquired  it 
as  assignee  for  value  and  before  maturity,  accepted  of  the 
maker  part  payment  and  a  draft  at  60  days,  drawn  by  the 
maker  on  the  payee,  and  sent  its  own  check  for  the  full 
amount  of  the  note  to  the  plaintiff,  the  holder  of  the  note. 
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The  said  draft  not  being  accepted,  the  defendant  stopped 
payment   of  its  check,  and   this  action   is  brought  bj  the 
plaintiff  to  recover  the  amount  of  the  same.     The  defend- 
ant introduced    evidence  that    there   was    an    agreement 
between  the  maker  and  the  payee  that  when  the  notes  of 
the  former  to  the  latter  became  due  and   were  presented 
for  payment,  if  the  maker  was  not  in  funds  he  might  pay 
what  he  could  and  draw  back  on  the  payee  for  the  differ- 
ence;  that  this  had  occurred  several   times  and  the  notes 
had  always  been  forwarded  to  defendant  for  collection  by 
the  plaintiff  bank  and   the   remittances  made  through  the 
same  agency  and  the  defendant  contended  that  this  fixed  the 
plaintiff  bank  with  notice  of  the  agreement.     The  testimony 
of  the  cashier  of  the  plaintiff  bank,  which  is  uncontradic- 
ted,  is   that   the   plaintiff  took  the  note  for  value,  before 
maturity,  and  without  notice  of  any   equity ;  that  it  was 
not  the  agent  of  the  payee  but  purchaser  for  value  and 
had  no  knowledge  or  notice   whatever  of  any   agreement 
between    payee    and    maker   of   the   kind   alleged   by  the 
defendant.  His  Honor  upon  the  evidence  properly  instructed 
the  jury  to  return  a  verdict  for  plaintiff.    The  fact  that  the 
plaintiff  bank   had   several  times  forwarded  notes  against 
the  maker  for  collection   to  the  defendant  bank   and  that 
drafts  drawn  by  the  maker  against  the  payee  had  thereafter 
passed  through  the  two  banks,  even  if  known   to  plaintiff 
bank  to  have  been  in  renewal  or  indulgence  of  part  of  said 
notes  (which  is  not  shown),  was  not  of  itself  notice  in  law 
to  the  plaintiff  that  there  was  such  agreement  as  to  this 
note.     Actual  notice  of  such  agreement  is  negatived,   and 
it  was  not  fixed  with  constructive  notice  by  the  course  of  deal- 
ing between  parties  transmitting  or  collecting   through  its 
bank  that  the  promissory  note    of  the   maker,  who   had 
often  given  counter-drafts  on  the  payee,  was  given   on  the 
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agreement    that    he   has   that  standing  privilege    and    is 
always  to  have  a  similar  indulgence. 

The  motion  to  quash  the  deposition  was  properly 
refused.  The  interrogatories  were  verbal  and  are  not 
required  to  be  in  writing.  There  is  nothing  to  indicate 
that  the  paper  does  not  contain  the  whole  of  the  deposi- 
tion, or  that  it  was  not  written  down  at  the  time  and  in 
the  presence  of  the  witness.  The  only  evidence  on  the 
point  is  the  certificate  of  the  commissioner,  which  certainly 
does  not  sustain  the  exception. 

No  Error. 


LAURA  S.  JONES  v.  CITY  OF  ASHEVILLE. 

« 

Action  for  Damages — Condemnation  of  Land  for  Mimi- 
cij>al  Purposes — Parties — Intervetition  in  Suit — Prac- 
tice. 

1.  A  person  only  interested  in  the  subject  matter  of  the  litigation 

but  whose  interest  will  not  be  affected  by  the  result,  is  not 
entitled  as  a  matter  of  right  to  intervene  in  an  action ;  if 
interested  jointly  with  either  plaintiff  or  defendant  in  the 
subject  of  litigation,  and  the  result  will  affect  his  interests, 
he  may,  as  a  matter  of  right,  intervene. 

2.  Where  one  is  entitled,  as  a  matter  of  right,  to  intervene  in  a 

suit  and  applies  for  leave  to  do  so,  it  is  error  to  proceed  with 
the  case  until  the  question  of  such  right  is  determined. 

Action  by  Laura  E.  Jones  against  the  City  of  Asheville, 

to  recover  damages  for  injury  to  her   property  and   for  a 

mandamus  to  compel  the   City  of  Asheville  to  pay  to  her 

the  amount  theretofore  assessed  as   the  value   of  her  land 

appropriated  by  the  city.     The  facts  are  fully  stated  in  the 

opinion  of  Associate  Justice  FaRCHES. 
116—52 
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Mr.  C,  M.  Stedman^  for  J.  M.  Campbell  (appellant). 
Messrs.  W.  W.   Jones,  F.   A.   Sondley  and  J.  H.  Mer- 
rimon,  contra. 

FuRCHES,  J. :  The  plaintiff  and  J.  M.  Campbell  are  the 
owners  of  a  house  and  lot  in  the  city  of  Asheville,  the  plaint- 
iff owning  a  life  estate  therein  and  Campbell  owning  the 
remainder  in  fee  simple.  In  1892  the  defendant  City  act- 
ing in  accordance  with  the  provisions  of  its  charter  and  in 
the  exercise  of  its  right  of  eminent  domain,  for  the  purpose 
of  widening  the  streets  of  the  city  of  Asheville,  took  and 
appropriated  a  part  of  the  lot  above  mentioned,  belong- 
ing to  the  plaintiff  and  the  said  J.  M.  Campbell.  Some- 
time after  the  appropriation  of  the  property  above  men- 
tioned, the  damage  to  said  lot  was  assessed  in  the  name 
of  the  plaintiff,  reported  to  the  commissioners  as  the 
law  provided,  and  by  them  ratified  and  aflSrmed.  This 
report  assessed  the  damage  at  $875,  but  before  it  was  paid 
Campbell  put  in  a  claim  for  his  part,  as  he  alleged,  of  the 
$875  and  forbade  the  defendant  city  paying  it  to  the  plaint- 
iff. x\nd  under  this  condition  of  things  the  city  refused  to 
pay  and  the  plaintiff  brought  this  action.  And  at  Decem- 
ber term,  1892,  the  plaintiff  filed  her  complaint,  and  some- 
time in  March,  1893,  the  defendant  filed  an  answer,  in  which 
it  set  up  the  fact  that  Campbell  was  the  owner  of  the 
reversion  and  Mrs.  Jones  the  owner  of  the  life  estate  in  said 
lot.  And  asked  that  Campbell  be  made  a  party  defendant 
and  the  matter  adjusted.  But  it  does  not  appear  that 
any  steps  were  taken  to  make  Campbell  a  party,  until 
August  term,  1893,  when  he  appeared  in  Court  by  his 
attorneys  and  asked  to  be  made  a  party  defendant,  and  that 
he  be  allowed  to  file  an  answer  and  set  up  his  claim  to  a 
part  of  the  $875.  Before  this,  the  plaintiff  Jones  and  the 
defendant  City  had  agreed  upon  a  judgment,  but  the  same 
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had  not  been  signed  and  filed.  The  Court  refused  the 
motion  of  Campbell  to  be  allowed  to  make  himself  a  party 
defendant  and  to  file  his  answer,  and  Campbell  appealed. 

It  appears  in  the  facts  found  by  the  Court  that  the 
plaintiff  had  requested  Campbell,  before  she  commenced 
her  action,  to  join  her  in  trying  to  get  pay  for  their 
property.  And  he  declined  to  do  so,  saying  that  his 
interest  in  the, property  did  not  commence  until  after  her 
life  estate  ended,  and  he  would  have  nothing  to  do  with  it 
till  then.  And  it  seems  that  the  Court  below  thought  this 
was  not  very  nice  treatment,  on  the  part  of  Campbell,  to 
refuse  to  assist  her,  until  she  was  about  to  get  the  money 
and  then  come  in  and  claim  a  part  of  it.  And  the  Court,  it 
would  seem,  was  holding  him  to  what  he  had  said.  But  it  is 
not  denied  that  Campbell  is  the  owner  in  fee  of  the  remain- 
der after  the  plaintiff's  life  estate.  In  fact  it  is  so  found 
by  the  Court.  It  is  not  denied  that  the  City  of  Asheville, 
in  the  proper  exercise  of  its  right  of  eminent  domain,  had 
taken  a  part  of  the  property  and  endamaged  the  same  to 
the  amount  of  $875.  In  fact  this  is  admitted,  and  these 
facts  present  the  question  of  law  whether  Campbell  is  not 
entitled  to  a  part  of  the  money,  now  in  the  hands  of  the 
City  of  Asheville,  arising  out  of  this  damage.  And,  if  so, 
whether  he  is  not  entitled  as  a  matter  of  law  to  be  made  a 
party  to  this  action. 

The  rule  seems  to  be  that  a  party,  only  interested  in  the 
subject  matter  of  litigation,  is  not  entitled  as  a  matter  of 
right  to  intervene.  Colgrove  v.  Koonce^  76  N.  C,  363  ; 
Wade  V.  Saunders^  70  N.  C,  270.  But  where  a  party  is 
interested  in  the  action  jointly  with  either  plaintiff  or 
defendant  in  the  subject  of  litigation,  such  party  may  claim 
to  intervene  as  a  matter  of  right.  Lytle  v.  Burgin^  82  N. 
C,  301.  Such  a  party  as  this  is  considered  a  necessary 
party  to  a  complete  determination  and  settlement  of  the 
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litigation.  Colgrove  v.  Koonce^  supra.  Where  a  party 
may  intervene  as  a  matter  of  right  and  his  application  to  do 
so  is  refused  by  the  Court,  he  has  the  right  to  appeal. 
Rollins  V.  Rollins^  76  N.  C,  264.  Where  one  may  inter- 
vene as  a  matter  of  right,  it  is  error  in  the  Court  to  proceed 
with  the  case,  after  application  is  made,  until  the  question 
of  such  right  is  settled.  Keathly  v.  Branchy  84  N.  C, 
202. 

Therefore,  we  are  of  the  opinion  that  the  appellant 
Campbell  was  entitled  to  intervene  as  a  matter  of  right,  and 
that  having  this  right  he  had  the  right  to  appeal  to  this 
Court,  when  this  right  to  intervene  was  denied  him.  And 
the  Court  should  not  have  proceeded  to  judgment,  after  the 
application  was  made,  until  that  question  was  settled.  We 
are  not  called  upon  in  this  appeal  to  pass  upon  the  relative 
rights  of  the  plaintiff  Jones  and  the  appellant  Campbell, 
and  we  do  not  do  so.  We  only  say  that  it  appears  that 
they  9iVQ  jointly  interested  \v\  this  fund.  But  in  what  pro- 
portion we  do  not  undertake  to  say.  That  is  left  to  be 
determined  hereafter,  taking  into  consideration  the  nature 
and  character  of  the  damage,  as  to  how  it  aifects  the  value 
of  the  life  estate,  and  also  as  to  what  damage  it  has  been  to 
the  remainder  in  fee.  There  is  error  and  the  case  is 
remanded  with  directions  to  allow  the  appellant  Campbell 
to  intervene  and  set  up  his  defence,  and  that  the  case  then 
be  proceeded  with  according  to  law. 

Error. 

Avery,  J.,  did  not  sit. 
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W.  A.  BLACKBURN  and  WIFE  v.  THE  ST.  PAUL  FIRE  AND 

MARINE  INSURANCE  COMPANY. 


Action  on  Insurance  Policy — jFire  Insurance — Assign- 
ment of  Policy — Assent  of  Company  to  Assignment — 
Estoppel — Fraudulent  Burning — Emdence — Exception 
to  Charge^  When  Taken — Practice, 

1.  The  Trial  Judge  has  authority  to  order  the  consolidation  of 

several  actions  brought  on  concurrent  policies  of  insurance 
on  the  same  property. 

2.  Where,  in  an  action  on  fire  insurance  policies,  the  defence  was 

that  the  property  was  fraudulently  burned  by  the  insured, 
it  was  error  to  charge  that  such  burning  must  be  proved 
beyond  a  reasonable  doubt ;  only  a  preponderance  of  testi- 
mony is  required. 

3.  An  exception  to  the  charge  to  the  jury,  if  made  for  the  first 

time  in  the  statement  of  case  on  appeal,  is  in  time. 

ft 

4.  An  assignment  of  a  fire  policy  by  a  feme  covert^  without  the 

consent  of  her  husband,  and  to  one  having  no  interest  in  the 
property,  is  valid  when  it  was  assented  to  by  the  agent  of 
the  insurer  and  was  hot  procured  by  false  representations  or 
suppression  of  facts.  In  such  case,  the  defendant  is  estopped 
to  deny  the  validity  of  the  assignment. 

Civil  action,  tried  before  Mclver,  «/.,  and  a  jury,  at 
March  Term,  1895,  of  Buncombe  Siiperior  Court,  for  the 
recovery  upon  a  policy  of  fire  insurance  issued  to  Cynthia 
A.  Blackburn,  which  by  the  consent  of  the  defendant's 
agent,  endorsed  on  the  back,  had  been  assigned  to  W.  A. 
Blackburn,  before  the  destruction  of  the  property.  The 
defendants  after  formerly  denying  portions  of  the  com- 
plaint, for  a  further  defence  alleged  : 

''  That  the  defendant  is  informed  and  believes  that  Geo. 
N.  Blackburn,  the  father  of  the  plaintiff,  and  William 
Blackburn,  the  plaintiff  and  Cyntha  A.  Blackburn  unlaw- 
fully conspired,  confederated,  and  agreed  together,  to  burn 
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tlie  hotel  described  in  plaiutiiF's  complaint,  and  in  pursu- 
ance of  said  conspiracy  and  of  his  own  wicked  purpose  and 
intent  to  defraud  the  defendant  company  the  said  plaintifl', 
William  A.  Blackburn,  unlawfully  and  wilfully  burned  or 
caused  to  be  burned  the  hotel  described  in  plaintiff's  com- 
plaint." 

And  for  a  further  defence  the  defendant  company 
alleged : 

"  That  it  is  informed  and  believes  that  the  plaintiff  had 
no  interest  in  the  property  described  in  the  complaint  at 
the  date  of  the  alleged  assignment  of  said  policy  or  at  the 
time  of  the  burning  of  the  aforesaid  property,  or  at  the 
time  of  the  commencement  of  this  action." 

When  the  case  came  on  for  trial  it  was  by  order  of  the 
judge,  and  by  consent  of  counsel  for  both  parties,  consoli- 
dated w^ith  several  other  actions  against  other  defendants 
whose  policies  were  concurrent  and  covered  the  same  prop- 
erty. 

The  8th  and  9th  issues  referred  to  in  the  opinion  were 
a  follows : 

8.  Did  plaintiffs  agree,  conspire  and  confederate  together 
to  burn  the  hotel  and  furniture  ?     . 

9.  Did  W.  A.  Blackburn  wilfully  burn  or  cause  to  be 
burned  the  hotel  and  furniture  described  in  the  complaint  i 

Both  of  the  said  issues  were  answered  in  the  negative. 

In  reference  to  issues,  the  jury  also  found  that  Cynthia 
A.  Blackburn  was  the  owner  of  the  hotel  at  the  date  of  the 
policy  and  at  the  time  of  the  fire,  and  that  W.  A.  Black- 
burn was  the  owner  of  the  policy  of  insurance  at  the  time 
of  the  fire. 

The  defendant's  counsel  asked  for  the  following  instruc- 
tions : 

1.  That  William    A.  Blackburn    cannot  recover  for  the 
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loss  of  the  hotel  if  he  was  not  the  owner  of  the  hotel  at  the 
time  of  fire. 

2.  That  Cynthia  A.  Blackburn  cannot  recover  for  the 
loss  of  the  hotel  if  she  was  not  the  owner  of  the  policies  of 
insurance  at  the  time  of  the  fire,  as  a  union  of  subject 
matter  of  insurance  and  policies  of  insiirance  in  the  same 
person  is  necessary  to  a  recovery. 

His  Honor  charged  as  to  the  8th  issue  as  follows :  "That 
the  law  presumes  a  wrong  in  no  man  and  so  the  law  pre- 
sumes that  plaintiffs  did  not  conspire  together,  and  the 
burden  is  upon  the  defendants  who  make  the  charge  to 
establish  it  by  a  preponderance  of  evidence.  If  defendants 
fail  to  do  so  you  should  answer  this  issue,  "No."  If  you 
find  the  facts  and  circumstances  relied  upon  to  establish 
the  alleged  conspiracy,  existed,  still  if  you  find  there  is  a 
reasonable  hypothesis  consistent  with  the  innocence  of  the 
plaintiffs,  you  should  respond  "No"  to  the  issue.  You  are 
not  to  infer  that  the  plaintiffs  conspired  together  to  bum 
the  hotel  and  furniture  because  the  facts  are  consistent  with 
the  charge.  The  facts  must  be  inconsistent  with  his  inno- 
cence." 

His  Honor  further  charged  the  jury  as  to  the  9th  issue: 
"That  the  same  rule  of  law  prevails.  The  burden  is  upon 
the  defendants  to  establish  the  aflirmative  of  this  issue  by 
a  preponderance  of  evidence,  and  if  they  fail  to  do  so,  you 
should  respond  "No"  to  the  issue.  You  are  not  to  infer 
that  the  plaintiff,  W.  A.  Blackburn,  wilfully  burned  the 
hotel  and  furniture  because  the  facts  and  circumstances 
relied  upon  to  establish  the  truth  of  the  charge  are  consis- 
tent with  it.  The  facts  and  circumstances  must  be  incon- 
sistent with  his  innocence." 

The  defendants  took  no  exception  to  this  charge  upon 
the  trial  but  in  their  statement  of  case  on  appeal  they  said  : 
"To  this  charge  defendants  excepted." 
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When  the  jury  returned  their  verdict  to  the  Court  the 
defendants  moved  for  judgment  thereon  in  favor  of  all  the 
companies  except  The  Orient  Insurance  Company,  on  the 
ground  that  the  verdict  disclosed  that  the  hotel,  for  the  loss 
of  which  plaintiffs  were  seeking  recovery,  was  owned  by 
Cynthia  A.  Blackburn  at  date  of  loss ;  and  the  policies  were 
owned  by  William  A.  Blackburn  at  the  date  of  loss ;  the 
defendants  insisting  that  there  must  be  a  union  of  the  sub- 
ject matter  ot  insurance  and  the  policies  of  insurance  in  the 
same  person  to  entitle  either  to  recover,  while  the  verdict 
showed  that  one  plaintiff  owned  the  property  and  the  other 
the  policies  of  insurance  at  date  of  loss. 

This  motion  was  overruled  and  the  defendants  excepted. 
Defendants  then  moved  for  a  new  trial  for  the  refusal  of 
the  Court  to  give  the  instructions  prayed  by  them,  and  for 
the  errors  in  charge  as  given.  This  motion  was  overruled 
by  the  Court  and  the  defendants  excepted. 

The  judgment  was  then  rendered  by  the  Court  in  favor 
of  the  plaintiffs  upon  the  findings  of  the  jury,  and  the 
defendants  excepted  and  appealed. 

Messrs.  J,  H,  Merrimon^  C.  Jf.  Stedman  and  Moore  cfe 
Moore^  for  plaintiffs. 

Messrs.  M.  E,  Carter  and  Fry  cfe  Newhy^  for  defendant 
(appellant). 

Clark,  J. :  The  consolidation  of  the  five  actions  upon 
concurrent  policies  of  insurance  on  the  same  property  was 
consented  to,  but  if  it  had  not  been  the  J,udge  had  author- 
ity to  so  order,  as  there  might  properly  have  been  only  one 
action  brought.      Pretzf elder  v.  Ins.  Co.,,  at  this  term. 

The  charge  of  the  Court  upon  the  8th  and  9th  issues  is 
not  entirely  clear,  but  it  in  effect  amounts  to  an  instruction 
that  the  defendants  must  show  the  conspiracy  between  the 
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plaintiffs  to  burn  and  also  the  burning  by  W.  A.  Blackburn 
*'  bevond  a  reasonable  doubt,"  for  the  Court  instructed  the 
jury  that  there  was  a  presumption  of  innocence  and  that 
they  must  find  "that  there  was  no  reasonable  hypothesis 
consistent  with  the  innocence  of  the  plaintiffs"  and  that  it 
is  not  suflScient  "  that  the  facts  and  circumstances  relied 
upon  to  establish  the  truth  of  the  charge  are  consistent 
with  it.  They  must  be  inconsistent  with  his  innocence." 
This  is  not  the  correct  rule  in  civil  actions  which  have 
nothing  to  do  with  guilt  and  innocence.  The  burden  was 
upon  the  defendants  as  to  these  two  issues  to  prove  their 
allegations,  by  the  preponderance  of  the  evidence,  but  not 
bevond  a  reasonable  doubt.  It  is  true  the  authorities  in 
other  States  are  conflicting,  but  this  is  the  general  rule  in 
civil  actions  and  our  Courts  have  seen  no  reason  to  depart 
from  it.  Kincade  v.  Bradshaw^  10  N.  C,  63  ;  Barfiield  v. 
Britt,  47  N.  C,  41  ;  Outlaw  v.  Hurdle,  46  N.  C,  150. 
Both  reason  and  the  weight  of  authority,  especially  the 
later  eases,  sustain  the  proposition,  that  "in  an  action  on  a 
policy  of  insurance  against  fire,  when  the  defendant  pleads 
that  the  property  was  fraudulently  burned  by  the  plaintiff 
the  defendant  is  not  bound  to  prove  such  defence  beyoixd  a 
reasonable  doobt."  Blaeser  v.  Ins.  Co,,  19  Am.  Rep.,  747; 
Elliott  V.  Van  Buren,  20  Am.  Rep.,  668  ;  Jones  v.  Greeves, 
Ihid,  752  ;  Ins.  Co.  v.  Johnson,  21  Am.  Rep.,  223  ;  Kane  v. 
Ins.  Co.,  23  Am.  Rep.,  239,  citing  Stevens  on  Evidence, 
Art.  94,  p.  115;  Ins.  Co.  v.  Berry,  8  Kan.,  159;  Mnnson 
V.  Atwood,  30  Conn.,  102;  Wightman  v.  Ins.  Co.,  8  La., 
A.,  442;  Marshall  v.  his.  Co.,  43  Mo.,  686;  Rothschild  v. 
Ins.  Co.,  62  Mo.,  356 ;  Huchherger  v.  Ins.  Co.,  4  Bissell, 
262;  Sibley  v.  Ins.  Co.,  9  Bissell,  31;  Ins,  Co.  v.  Usaw, 
112  Pa.  St.,  80  ;  Ins.  Co.  v.  Jachnichen,  110  Ind.,  59  ;  Mack 
V.  Ins.  Co.,  4  Fed.  Rep.,  59  ;  Scott  v.  Infi.  Co.,  ( by  Dillon, 
J.);  1  Dillon  C.  C.  Rep.,  105  ;  Schinidt  v.  Iiis.  Co.,  1  Gray 
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529 ;  Mlis  v.  Buzzell,  60  Me.,  209 ;  Ins,  Co,  v.  Wilson,  7 
Wis.,  169  ;  Matthews  v.  Huntley^  9  N.  H.,  150  ;  Simmons  v. 
Ins.  Co,,  8  W.  Va.,  474;  1  Gr.  Ev.,  Sec.  13a,  note;  2 
Greenleaf  Ev.,  Sec.  408,  note  b;  Wharton  Ev.,  Sec.  1246; 
1  May  on  Ins.,  Sec.  583 ;  Biddle  Ins.,  443 ;  Wood  Ins., 
Sec.  101. 

The  defendants  took  no  exception  to  the  charge  at  the 
time  but  in  making  out  their  statement  of  case  on  appeal 
they  specifically  excepted  to  the  charge  in  this  particular. 
This  is  in  suflBcient  time  for  exceptions  to  the  charge  though 
not  as  to  any  other  matters.  Lowe  v.  Elliott,  107  N.  C, 
718,  and  other  cases  cited  in  Clark's  Code  (2nd  Ed.)  p. 
383,  and  Tillett  v.  Railroad,  at  this  term. 

If  the  assignment  of  the  policy  by  Cynthia  A.  Blackburn 
was  defective  because  her  husband  did  not  join  therein,  she 
and  her  husband  being  parties  to  the  action,  the  defendants 
can  not  complain,  but  taking  the  assignment  as  sufficient 
as  to  its  execution,  the  defendants  are  estopped,  for  through 
their  agents  they  assented  to  the  assignment  being  made 
and  there  is  neither  allegation  nor  proof  that  there  was  any 
suppression  of  the  facts  or  that  said  agents  were  misled  or 
deceived  in  assenting  thereto.  It  would  be  a  fraud  on  the 
plaintifife  if  the  defendants  could  assent  to  the  assignment, 
lull  the  assignee  and  assignor  into  a  belief  that  the  property 
was  protected  by  the  insurance  and  continue  to  receive  the 
premiums,  yet,  when  there  is  a  loss  by  fire,  could  assert  that 
they  had  been  released  from  liability  by  an  assignment 
which  by  their  assent  duly  endorsed  on  the  policy  they  had 
agreed  might  be  made  and  which  was  relied  on  by  the 
plaintiifs.  It  is  very  certain  that  if  the  defendants  had  not 
endorsed  their  assent  the  assignment  would  not  have  been 
made;  else,  why  the  care  taken  to  procure  such  assent  to  be 
endorsed?  It  is  true  that  the  rule  is  that  a  policy  of  insur- 
ance against  fire  is  not  valid  if  taken  out  by,  or  if  assigned 
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to,  one  who  has  no  interest  in  the  property  insured.  But 
here  the  defendants  agreed  that  the  plaintiffs  might  execute 
this  assignment ;  it  is  not  alleged  that  the  companies  had 
any  representations  made  to  them  in  order  to  procure  their 
assent ;  that  the  assignee  had  an  interest  in  the  property  and 
they  were  not  incapacitated  to  give  a  valid  and  binding 
assent.  That,  under  such  circumstances,  the  assignment  is 
valid  and  binding  on  the  companies  is  held  in  /tw.  Co.  v. 
Flacky  56  Am.  Dec,  748,  and  is  noticed  in  Bibend  v.  Ins. 
Co,<f  30  Cal.,  78,  where  it  is  held  that  an  assignment  of  this 
character  is  regarded  in  the  light  of  a  transfer  of  the  right 
to  receive  the  money  that  might  become  due  upon  the  hap- 
pening of  a  loss.  Fertilizer  Co.  v.  Reams^  105  N.  C.,283, 
295. 

As  the  error  only  affects  the  verdict  upon  the  8th  and  9th 
issues,  a  new  trial  is  granted  only  as  to  them,  the  judgment 
being  aflSrmed  in  all  other  respects.  Burton  v.  Railroady 
84  N.  C,  192,  201.     Tillett  v.  Railroad,  115  N.  C,  662. 

New  Trial. 


FIRST  NATIONAL  BANK  OP  SPRINGFIELD  v.  THE  ASHE- 
VILLE  FURNITURE  AND  LUMBER  COMPANY. 

Corporations — Authority  of  Manager — Sale  of  Property 
Resulting  in  Discontinuance  of  Business — Payment  of 
Debts — Directors'^  Meeting —  Validity. 

1.  However  broad  may  be  the  general  power  of  the  manager  of  a 
corporation  to  conduct  its  manufacturing  business,  it  cannot 
extend  to  a  transaction  which  virtually  results  in  a  discon- 
tinuance of  its  business. 
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2.  Where  the  treasurer  and  general  manager  of  a  corporation 

engaged  in  the  manufacture  of  furniture,  had  general  charge 
of  its  busineBS,  with  power  to  sell  goods,  purchase  material, 
borrow  money  and  pay  debts,  being  pressed  with  demands 
for  the  payment  of  its  debts  and  threatened  with  attachment 
proceedings,  agreed  with  certain  corporate  creditors  upon 
the  value  of  the  entire  stock  of  furniture  and  a  large  quantity 
of  lumber  belonging  to  the  corporation  and  turned  it  over  to 
them  to  be  applied  on  the  company  ^s  debt  to  them,  some  of 
which  were  not  due ;  Held^  that  such  transaction  was  void 
as  being  ultra  vires, 

3.  An  instruction  by  the  directors  of  a  corporation  engaged  in  the 

manufacture  of  furniture,  to  their  general  manager,  to  sell 
the  furniture  on  hand  and  '^apply  the  proceeds  to  the 
payment  of  the  debts'^  in  this  State,  was  not  an  authority 
to  him  to  dispose  of  the  entire  stock,  together  with  a  large 
quantity  of  raw  material,  as  a  part  payment  on  certain  debt« 
of  the  company,  some  of  which  were  not  due. 

4.  To  make  the  proceedings  of  a  meeting  of  directors  of  a  corpor- 

ation regular,  it  must  be  at  a  stated  time  provided  for  in  the 
charter  or  by-laws  or  held  after  notice  to  all  of  the  direotons. 

5.  The  acts  of  a  majority  of  directors  of  a  corporation  held  at  an 

unusual  time  and  place,  without  notice  to  all  of  the  direcr 
tors,  are  not  valid. 

6.  Where  it  appears  that  a  majority  of  directors  of  a  corporation 

met  at  an  unusual  time  and  place  for  holding  meetings,  and 
no  record  of  the  meeting  is  produced  or  alleged  to  exist,  one 
who  attempts  to  show  that  the  corporation  by  the  acts  of 
such  meeting  ratified  the  unauthorized  act  of  its  agent, 
must  prove  that  the  meeting  was  regular  and  that  all  the 
directors  had  actual  notice  thereof. 

Civil  action,  tried  before  Armfield^  «/.,  and  a  jury,  at 
August  Term,  1893,  of  Buncombe  Superior  Court.  There 
was  judgment  on  a  verdict  for  defendant,  and  plaintiff 
appealed.  The  facts  appear  in  the  opinion  of  Associate 
Justice  Montgomery. 

Messrs.  F,  A,  Sondley  and  Moore  cfe  Moore^  for  plaintiffs 
{appellants). 

Mess7's.  ir.  Tr.  Jones^  C  M.  Stedman  and  M,  E.  Carter^ 
for  defendant. 
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Montgomery,  J.:  The  plaintiffs,  at  the  time  of  commen- 
cing their  actions  (afterwards  ct)n9(>li(]ated  and  tried  as  one 
against  the  defendants,  a  corporation)  issued  and  levied 
attachments  upon  certain  real  and  personal  property  which 
they  alleged  belonged  to  the  defendant.  The  National 
Bank  of  Asheville,  The  Battery  Park  Bank  and  the  West- 
ern Carolina  Bank,  the  appellees,  intervene  and  claim  the 
personal  property  attached  by  virtue  of  an  alleged  purchase 
by  them  from  the  defendant  on  the  4th  of  November,  1891, 
twenty  days  before  the  attachment  was  levied.  The  only 
matter  for  our  decision  is  whether  that  sale  and  purchase 
constituted  a  valid  transaction  and  passed  the  title  to  the 
property  to  the  intervenors.  The  intervenors,  having  to 
show  by  preponderance  of  testimony  their  title  to  the  prop- 
erty took  upon  themselves  that  burden  and  attempted  to 
show  a  valid  sale  to  them,  at  a  fair  price,  by  an  agent  of 
the  defendant.  The  verdict  of  the  jury  establishes  the 
sufficiency  of  the  price  agreed  on  as  a  fair  one  and  tliere  is 
no  contention  over  that  matter.  It  is  admitted  by  all  par- 
ties that  the  property  which  the  intervenors  claim  under 
the  alleged  sale  embraces  the  entire  stock  of  manufactured 
goods  (furniture)  which  the  defendant  had  on  hand,  at  the 
time  of  the  sale,  valued  at  about  $19,000,  and  also  a  lot  of 
flooring  valued  at  about  $3,000.  W.  W.  A v^ry,  the  defend- 
ant's agent,  who  made  the  alleged  sale  to  the  intervenors, 
testified  that  he  got  a  full  price  for  it,  but  explains  that  the 
intervenors  were  creditors  of  the  defendant,  some  of  the 
debts  not  being  due  at  the  time  of  the  sale,  and  that  they 
took  the  property  at  the  price  agreed  on,  !i^22,081.11,  ''as  a 
payment  on  their  debts."  The  witness  Avery  in  writing 
to  the  Secretary  of  the  defendant  corporation,  tw^o  days 
after  the  alleged  sale,  made  the  following  statement  of  the 
transaction : 
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"AsHKviLLE,  N.  C,  Nov.  6th,  1891. 

Jfr/Wm.  Edminston^  Knoxville^  Tenn.,, 

Dear  Sib: — As  telegraphed  you  last  night,  the  three 
banks  here,  acting  together,  attached  for  the  overdue  debts 
due  them.  But  they  have  not  sued  us  individually  and  1 
do  not  think  they  will,  if  we  can  make  the  property  pay 
them  out.  They  were  all  cocked  and  primed  for  me  when 
I  went  up  yesterday  afternoon  to  meet  them  at  five  o'clock, 
had  all  the  papers  issued  and  ready  to  serve.  I  wanted  to 
get  some  time  but  they  w^ould  not  consent  to  give  me  any, 
as  they  seemed  to  be  afraid  some  other  creditor  would  come 
down  on  us  and  get  the  drop  on  us  before  they  did.  They 
were  going  to  attach  everything  we  had,  and  I  knew  if 
they  did  so  and  got  all  our  property  into  the  hands  of  a 
receiver,  it  would  be  sacrificed  to  such  an  extent  that  it 
would  never  come  anywhere  near  paying  our  debts,  as  all 
of  the  creditors  of  the  concern  would  be  treated  alike  bv 
the  receiver,  there  wouM  be  a  great  deal  of  paper  left 
unpaid  with  our  personal  endorsement  on  it,  and  on  this 
paper  we  would  be  sued  and  none  of  us  ever  get  out  from 
under  the  load  of  debt^  and  judgments  that  would  be  piled 
up  against  us.  So,  I  asked  them  if  they  would  be  willing 
to  take  our  furniture  and  lumber  as  a  payment  on  the  paper 
which  they  held  against  us  and  on  which  we  were  individ- 
ually endorsed,  and  give  us  an  opportunity  to  sell  it  for 
them  and  get  as  much  out  of  it  to  pay  on  these  papers  as  we 
could.  After  consulting  some  time  they  agreed  to  do  this 
and  I  made  the  sale  to  them,  as  it  was  the  only  thing  left 
for  me  to  do,  and  seemed   to  be  the  best   thing  I  could   do 

for  all  of  us ;  but  they  still  insisted  upon  attaching  our 

real  estate  and  other  property  for  the  overdue  debts,  in 
order,  as  they  said,  to  luake  themselves  secure.  This  they 
did  yesterday  afternoon  and  our  factorv  is  now  in  the  hands 
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of  the  Sheriff.  To-day  they  seem  to  feel  that  their  debts 
against  us  are  secure,  and,  while  I  do  not  know  positively, 
1  think  they  will  be  inclined  to  let  us  work  it  out,  if  we 
feel  so  disposed,  and  make  the  property  pay  them  as  much 
as  we  can  of  their  debts  ;  but  thej'  have  come  down  on  us 
so   suddenly  and  unexpectedly  that  I  have  no  confidence 

left  in  any  of  them " 

The  question  now  arises,  did  W.  W.  Avery  have  author- 
ity to  dispose  of  the  property  in  the  manner  in  which  he 
did  ?  As  to  his  general  powers,  he  was  the  treasurer  of  the 
company  and  he  testified  that  he  "sold  all  the  furniture 
manufactured  at  the  works  of  the  company,"  and  "used  the 
proceeds  of  sale  for  the  benefit  of  the  company  in  carrying 
on  its  general  business  ;"  that  "it  was  agreed  that  he  should 
stay  at  Asheville  and  run  the  business  ;  that  from  the  for- 
mation of  defendant  company  he  had  charge  of  it,  man- 
aged it,  sold  its  furniture,  borrowed  money  fo^  it  and  paid 
its  debts ;"  that  he  had  done  this  "for  two  years  and  up  to 
the  date  when  the  furniture  in  question  was  sold  to  the 
intervenors  without  any  objection  from  the  directors  or 
stockholders  of  corporation,  but  with  their  full  knowledge 
and  consent,  and  that  he  managed  all  the  affairs  of  the 
company."  And  it  is  also  contended  for  the  intervenors 
that  if  the  alleged  sale  by  Avery  was  outside  the 
scope  of  his  general  powers,  described  as  above,  his  conduct 
was  nevertheless  authorized  by  the  directors  of  the  defendant 
corporation,  who  afterwards  met  at  Cincinnati  and  "talked 
over  informally  the  business  of  the  company;  that  it  owed 
a  large  amount  of  debts  and  that  the  directors  would  have 
to  make  some  arrangement  to  meet  them  as  they  hecanie 
due,  which  would  be  at  an  early  day."  The  particular 
authority  thus  given  him  is  then  stated  by  the  witness ; 
"they  all  agreed  and  so  instructed  me  to  come  back  to 
North  Carolina,  sell  the  furniture  we  then  had  on  hand  and 
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apply  the  proceeds  to  the  payment  of  the  company's  dehta 
here,  with   a   view   of  removing  the  plant  to  Lenoir  City, 

Tenn." 

We  think  that  the  agent  Avery,  transcended  his  pow- 
ers as  claimed  for  himself  by  his  own  testimony  when 
he  attempted  to  make  such  a  disposition  of  the  property  of 
the  corporation  as  this  transaction  discloses,  and  therefore 
that  no  title  to  the  property  passed  to  the  intervenors  in  the 
attempted  sale.  Avery  claimed,  and  the  testimony  shows, 
that  he  had  very  large  powers  in  the  active  management  for 
which  the  company  was  organized,  the  manufacture  and 
sale  of  furniture,  but  we  cannot  find  from  a  reading  of  the 
whole  testimony  that  the  company  ever  entrusted  him  with 
the  power  to  do  what  he  attempted  to  do  in  the  transaction 
above  set  forth.  His  agency  concerned  the  ru?ining  and 
contifiuation  of  the  business.  By  his  act  he  practically  put 
an  end  to  it.  Under  his  powers  he  was  to  sell  the  product 
of  the  defendant  manufacturing  company,  purchase  material 
for  its  use,  borrow  money  and  pay  its  debts.  He  was  not 
authorized  to  take  the  entire  stock  of  furniture  and  also  a 
large  quantity  of  lumber,  agree  upon  a  value  for  it  with 
certain  of  the  creditors  of  the  corporation,  turn  the 
property  over  to  them  and  have  the  value  placed  upon 
its  indebtedness,^  some  of  which  was  not  due,  as  a  credit. 
Which  thing  he  did.  At  the  time  of  the  attempted 
sale  the  agent  gave  to  the  preferred  creditors  (the  inter- 
venors) information  concerning  the  company's  matters^ 
showing  its  large  indebtedness  and  its  inability  to  pay 
the  same,  which  resulted  in  the  immediate  action  of 
the  creditors,  the  intervenors,  by  attachment  of  the  other 
property  of  the  defendants,  and  thereby  closing  up  the 
business  of  the  company.  However  broad  may  be  the  gen- 
eral power  of  an  agent  to  conduct  the  business  of  a  manu- 
facturing corporation,  it  cannot,  in  reason,  be  extended  to 
cover  such  a  transaction  as  the  one  which  the  agent  in  this 
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matter  attempted  to  perform.  Neither  were  the  special 
instructions  which  Avery  claims  were  given  to  him  by  the 
directors  at  Cincinnati,  such  as  to  confer  upon  him  the 
power  which  he  exercised  in  the  attempted  sale  to  the 
Banks,  the  intervenors.  He  says  he  was  authorized  to  sell 
the  furniture  which  was  then  in  hand  and  "  apply  the  pro- 
ceeds of  sale  to  the  payment  of  the  debts  here  "  ( in  North 
Carolina).  This  did  not  empower  him  to  dispose  of  the 
entire  stock  and  also  of  some  $3,000  worth  of  unmanufac- 
tured material  as  a  part  payment  on  debts  to  certain  of 
defendants  creditors,  some  of  which  were  not  due.  It 
therefore  follows  that  Avery  had  neither  general  nor  spe- 
cial authority  to  transfer  to  the  intervenors  the  property  in 
dispute,  and  that  because  of  his  want  of  authority  to  do  so, 
they  took  no  title  thereto.  Owing  to  the  unusual  and  extra- 
ordinary disposition  of  the  property  of  the  defendant  cor- 
poration which  the  agent  was  attempting  to  make,  the 
other  parties  to  the  transaction  (the  intervenors)  were  put 
on  their  guard,  and  they  should  have  been  particularly 
careful  to  find  out  the  agents  power ;  more  especially  as  in 
the  matter  he  was  attempting  to  relieve  himself  of  personal 
liability  on  account  of  his  endorsement  of  the  notes  which 
the  banks  held  against  the  company.  There  was  certainly 
enough  in  this  transaction  to  have  excited  suspicion  of 
lack  of  authority  of  the  agent,  and  they  should  have  clearly 
scrutinized  his  powers.  Therefore  it  follows  that  in  His 
Honor's  refusal  to  instruct  the  jury,  as  he  was  requested  to 
do  by. the  plaintiffs,  that  there  was  "no  competent  evi- 
dence that  W.  F.  Avery  had  authority  to  sell  the  furniture 
as  attempted  in  this  case,"  there  was  error  and  on  account 
of  this  error  there  must  be  a  new  trial. 

But  the  intervenors  contend  thatil*  Avery  did  transcend 
his  powers,  yet  his  action  was  afterwards  ratified  by  defend- 
ant corporation,  and  by  this  ratification  any  defect  in  their 
116—53 
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title  to  the  property,  if  there  was  any,  was  cured.  Certainly 
the  defendants  could  have  ratified  the  acts  of  its  agent  and 
by  so  doing  make  valid  an  act  which  without  such  ratifica- 
tion would  have  been  invalid.  But,  in  seeking  to  cure  such 
a  defect  in  the  act  of  their  agent  and  alleging  that  the 
ratification  took  place  at  a  meeting  of  the  directors,  it  must 
be  first  shown  that  the  meeting  was  a  legal  one.  It  is  said 
that  the  alleged  ratification  was  made  at  The  Glen  Rock 
Hotel  in  Asheville.  The  intervenors' evidence  in  regard  to 
that  meeting  is  as  follows:  Avery  said  "I  think  there  was 
a  notice  given  of  the  meeting  of  the  compay  at  Glen  Rock 
Hotel,  am  not  sure  of  that,  however.  The  Glen  Rock  Hotel 
was  not  the  usual  place  of  the  meeting  of  the  company,  but 
was  the  most  convenient  place  inasmuch  as  two  of  the 
directors  were  already  there.  The  meeting  at  this  hotel 
was  regularly  organized  at  the  suggestion  of  Carter,  and 
the  sale  of  the  furniture  to  the  banks  was  discussed  and 
approved  by  the  meeting."  Carter's  testimony  concerning 
this  meeting,  was  as  follows :  "The  directors  of  defendant 
company  met  at  Glen  Rock  Hotel  in  Asheville  ;  the  meet- 
ing was  organized  by  the  President  and  Secretary,  with  a 
majority  of  the  directors  present.  I  explained  to  them,  as 
attorney  of  the  company,  the  sale  of  the  furniture  made  to 
the  banks,  all  of  the  directctrs  in  the  meeting  approved  of 
the  sale.  Avery  held  the  stock  of  the  Tennessee  company 
of  about  $100,000,  which  they  said  they  wished  to  transfer 
to  the  banks  in  liquidation  of  the  company's  indebtedness 
to  the  banks.  After  the  meeting  was  informed  of  this  sale 
of  the  furniture  to  the  banks  they  directed  Avery  to  destroy 
that  stock,  which  he  did  by  tearing  it  up  in  my  presence. 
I  do  not  know  that  there  was  any  previous  notice  of  the 
Glen  Rock  Hotel  meeting  given  to  the  directors  of  the 
company."  The  testimony  shows  that  the  board  of  direct- 
ors of  defendant  company  consisted  of  five  members,  Avery 
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being  one  of  them,  and  that  he  and  two  others  were  pres- 
ent at  this  meeting.  Here  then  were  three  out  of  five 
directors  at  an  unusual  place  and  time  for  holding  the 
meetings  of  the  company,  without  notice  to  the  other 
directors,  so  far  as  appears  from  the  testimony.  Was  such 
an  assemblage  a  meeting  of  the  corporation  in  any  legal 
sense?  We  cannot  think  so.  "Unless  the  meeting  is  one 
that  assembles  at  stated  times,  pursuant  to  some  provision 
in  the  constitution  or  by-laws,  it  must  be  duly  notified  to 
all  the  directors.  For  even  if  a  majority  of  a  total  number 
of  directors  were  present  and  the  vote  is  unanimous,  so 
that  the  votes  of  the  absentees  could  not  have  changed  the 
result,  it  does  not  follow  that  those  actually  present  would 
not  have  voted  differently,  had  they  heard  what  the  absen- 
tees, if  present,  might  have  said.  To  make  the  proceed- 
ings regular,  all  should  have  had  an  opportunity  to  be  pres- 
ent and  take  part  in  them."  Taylor's  Law  of  Corporations, 
Sec.  260.  And  even  though  it  be  taken  as  true  that  the 
usual  presumption  in  favor  of  regularity  applies  to  the 
directors'  meetings,  and  that  the  burden  of  proof  to  show  a 
^^ant  of  due  notice  of  the  meeting  is  on  the  party  impeach- 
ing the  regularity,  yet  we  think  the  presumption  w^as 
rebutted  by  the  admission  of  the  intervenors  that  the 
assemblage  of  a  majority  of  the  directors  was  at  an 
unusual  place,  at  an  unusual  time,  and  that  no  record 
of  such  meeting  was  produced  or  alleged  to  exist ;  and  that 
under  all  the  circumstances  of  this  meeting  of  a  majority 
of  the  directors,  as  proved  by  the  intervenors'  witnesses,  it 
was  incumbent  on  them,  when  they  sought  to  show  that 
the  corporation  by  that  meeting  had  ratified  the  act  of  the 
agent  in  disposing  of  the  property  in  dispute,  to  show  actual 
notice  of  the  meeting  given  to  each  director.  Upon  the 
question  of  ratification  His  Honor's  charge  was  as  follows : 
"  Now,  Avery  and  Carter  testified  that  at  a  meeting  at  Glen 
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Rock  Hotel  there  was  a  gathering  of  a  majority  of  the 
directors  of  the  Asheville  Company  and  that  then  this  board 
undertook  to  ratify  Avery's  acts.  The  question  is,  was 
that  a  lawful  meeting  and  had  it  tli'e  power  to  ratify  t  The 
evidence  is  somewhat  equivocal  and  not  so  certain  that  they 
attempted  to  organize,  and  the  evidence  of  Carter  is  that 
he  knew  of  no  notice,  but  there  is  no  evidence  that  there 
was  none.  As  I  told  you  before,  men  having  a  duty  to 
perform  are  presumed  to  do  that  duty  rightly  and  to  take 
all  necessary  steps  in  its  right  performance  and  as  you  have 
heard  all  the  evidence  on  this  point  I  will  leave  it  with  you 
to  say  whether  there  was  a  lawful  meeting  of  the  board 
there  or  not.  Against  it  you  will  note- that  Carter  said  he 
knew  of  no  notice,  and  you  will  remember  that  he  said  that 
the  meeting  was  organized  at  his  suggestion  and  at  an  unu- 
sual place  for  the  directors  to  meet,  a  place  where  they 
never  met  before.  It  also  appears  that  this  board  was 
somewhat  uncertain  in  its  method  of  holding  its  meetings, 
that  they  were  in  the  habit  of  meeting  at  various  places, 
and  against  this  stands  the  presumption  I  have  mentioned 
before,  that  men  act  according  to  law,  and  if  upon  the 
whole  evidence  you  believe  this  was  a  lawful  meeting,  then 
it  was  lawful ;  but  if  not,  it  goes  for  nothing,  so  far  as  rati- 
fication is  concerned,  but  can  be  used  for  the  purpose  of 
contradicting  these  men,  because  they  were  then  attempt- 
ing to  approve  of  this  very  sale.  If  you  find  this  was  an 
unlawful  meeting,  it  is  not  to  be  considered  for  the  purpose 
of  proving  ratification,  but  to  contradict  these  men." 

The  plaintiff  excepted  because,  first  "The  Judge  should 
have  charged  the  jury  that  the  meeting  at  Glen  Rock  Hotel 
was  not  lawful"  and  second,  "Because  there  was  no  evidence 
to  warrant  the  Jud^e  in  submitting  to  the  jury  the  question 
whether  or  not  the  meeting  at  Glen  Rock  Hotel  was  lawful."' 
Our  opinion  is  that,  upon  the  undisputed  facts  concerning 
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the  assembling  of  the  majority  of  the  directors  at  Glen  Rock 
Hotel,  there  was  no  snch  meeting  in  law  of  the  governing 
and  directing  body  of  the  defendant  corporation  as  to  make 
its  acts  and  conclusions  the  acts  and  conclusions  of  the  cor- 
poration, binding  on  it  and  its  creditors,  as  a  ratification  of 
an  otherwise  invalid  act. 

There  was  error  in  His  Honor's  refusal  to  charge  on  the 
matter  of  ratification  as  he  was  requested  to  do  by  the 
plaintiff. 

After  what  has  been  said  in  this  opinion  it  seems  unnec- 
essary to  discuss  any  other  of  the  exceptions  filed  by  the 
plaintiiF. 

New  Trial. 

Avery,  J.,  did  not  sit  on  the  hearing  of  this  case. 


LEWIS  T.  CLTNE  v.  BRYSON  CITY  MANUFACTURING  COM- 

PANY\ 

^4  etion    Againf<t    Corporation  —  liesidence  —  Change    of 

Venue. 

1.  A  domestic  corporation  has  no  residence  within  the  meaning  of 

Section  192  of  The  Code,  and  an  action  may  therefore  be 
brought  against  it  by  a  non-resident  plaintiff  in  any  county, 
subject  to  the  power  of  the  Court  to  change  the  venue. 

2.  Where  a  defendant  obtains  a  change  of  venue  under  Sec.  192  of 

The  Code,  in  order  to  promote  **  the  convenience  of  witnesses 
and  the  ends  of  justice/^  and  fails  to  docket  a  transcript  at 
the  next  ensuing  term  of  Court  for  the  county  to  which  it  is 
removed,  the  order  of  removal  may  be  stricken  out  at  the 
next  term  of  the  Court  which  granted  it. 

This  was  a  motion  made  by  the  plaintiff  upon  notice  to 
the  defendant,  before  his   Honor,   l!^.    T.   Boyhin^   Judge 
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presiding^  at  the  December  Term,  1894,  of  the  Superior 
Court  of  the  county  of  Buncombe,  to  vacate  an  order  made 
by  Shuford^  Judge^  at  the  August  Term,  1894,  of  the 
Superior  Court  of  Buncombe  County. 

This  action  was  begun  on  the  3rd  day  of  August,  1894, 
by  service  of  the  summons  to  be  found  in  the  record  on  E. 
Everett,  the  president  of  the  defendant,  which  is  a  domes- 
tic corporation. 

At  the  August  Term,  1894,  of  the  said  Superior  Court, 
the  defendant  moved,  upon  affidavit,  to  have  said   action 
removed  to  the  county  of  Swain,  and  the  order  was  made 
by  Shuford^  Judge^  removing  the  same  to  said  county  of 
Swain. 

The  defendant  failed  and  neglected  to  have  a  transcript 
of  the  record  of  said  case  sent  up  to  said  county  of  Swain 
at  the  next  term  of  the  Superior  Court  held  for  said  county 
of  Swain,  and  the  Clerk  of  the  Superior  Court  of  the 
county  of  Buncombe  did  not  send  up  said  transcript 
because  no  fees  were  ever  paid  him  to  do  so,  and  no 
demand  or  request  was  ever  made  by  the  defendant  for 
said  case  to  be  sent  to  the  Superior  Court  of  Swain,  except 
the  motion  for  a  removal,  and  neither  did-the  Clerk  make 
any  demand  for  fees  for  said  transcript. 

A  term  of  said  Swain  Superior  Court  had  convened  and 
adjourned  since  the  August  Term  of  the  Superior  Court  of 
B^lncombe  County,  and  before  the  notice  issued  by  the 
plaintiff  to  the  defendant,  notifying  the  said  defendant  that 
the  plaintiff  would  move  to  have  said  order  vacated. 

His  Honor,  E.  T,  Boykin^  after  hearing  the  argument 
of  counsel,  made  an  order  vacating  the  order  made  by  Shu- 
fordy  Jndge^  removing  said  cause  to  the  county  of  Swain. 

To  this  order  the  defendant  excepted,  and  appealed. 
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Jfr,  J,  H.  Merrimon^  for  plaintiff. 

Messrs,  Fry  cfe  Newby^  for  defendant  (appellant). 

Clark,  J. :  In  Fisher  v.  Mining  Co.^  105  N.  C,  123, 
125,  it  is  said  that  if,  after  obtaining  an  order  for  the 
removal  of  a  cause  to  another  County,  the  party  obtaining 
the  order  does  not  docket  the  transcript  at  the  next  term 
of  the  Court  to  which  it  is  removed,  the  Court  from  which 
it  has  been  ordered  to  be  removed  can,  at  the  first  term  held 
thereafter  on  proof  of  such  failure,  strike  out  the  order  of 
removal.  This  is  in  analogy  to  an  appeal  to  this  Court  in 
which,  if  the  transcript  is  not  docketed  here  at  the  next 
term,  the  Court  below  on  proof  of  that  fact  may,  on  proper 
notice,  adjudge  the  appeal  abandoned  and  proceed  accord- 
ingly.    Avery  v.  Pritchard^  93  N.  C,  266. 

The  defendant  insists  however  that  this  being  a  case 
where  the  removal  was  a  matter  of  right  and  not  resting  in 
the  discretion  of  the  Judge,  it  was  incumbent  upon  the 
opposite  party  and  not  on  itself  as  the  mover,  to  have  the 
transcript  docketed  in  the  Court  to  which  it  was  ordered  to 
be  removed.  Whether  such  distinction  exists  is  not  before 
us  now  because  the  removal  was  not  imperative,  but  it 
rested  in  the  sound  discretion  of  the  Court  whether  "  the 
convenience  of  witnesses  and  the  ends  of  justice  would  be 
promoted  by  the  change."  The  Code^  195  (2).  The  Code^ 
Section  194,  applies  to  foreign  corporations.  The  defend- 
ant is  a  domestic  corporation  and  for  the  purposes  of  venue 
may  be  sued  in  the  County  where  the  plaintiff  resides,  or, 
if  he  is  a  non-resident,  in  any  County  subject  to  the  power 
of  the  Court  to  change  the  venue.  Code^  Sec.  192.  There 
is  no  statute  requiring  that  a  domestic  corporation  shall  be 
sued  in  the  County  where  it  has  its  principal  place  of  busi- 
ness. If  this  were  so,  tire  insurance  companies  could  be 
sued  upon  their  policies  only  in  the  county  where  their 
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principal  office  is  located  and  actions  for  damages  again*: 
railroad  corporations,  for  the  same  reason,  could  only  he 
brought  in  three  or  four  Counties  in  the  State.  There  wt 
a  statute  ( Act  1868-'9,  Ch.  251 )  for  a  brief  period  whin 
provided  that  a  railroad  corporation  could  only  be  sued  11 
some  County  in  which  part  of  its  track  was  located.  Ora- 
ham  V.  Hailroad,  64  N.  C,  631.  Bat  this  was  soon 
repealed  by  the  Act  of  1870-'71,  Ch.  281  ;  King^ry  v. 
Railrodd^  ^^  N.  C,  284.  A  corporation  has  a  prineipii 
place  of  business  but  it  has  no  "  residence "  within  the 
meaning  of  Section  192  of  The  Code^  and  the  residence  of 
its  officers  and  directors  cannot  be  imputed  to  the  corpora- 
tion. The  defendant  having  failed  to  docket  the  tran&cript 
in  Swain  Superior  Court  at  the  next  term  after  it  obtained 
the  order  of  removal,  the  Judge  at  the  next  succeeding 
term  of  Buncombe  Superior  Court,  which  was  held  there- 
after, properly  struck  out  the  order. 

Jf  o  Error. 


J.  F.  HAYNES  V.  NATHAN  COWARD. 

Appeal — Certiorari —  Time  of  Application  for — Jfegli- 

gen  ce. 

Where  the  transcript  is  not  filed  at  the  first  term  after  the  trial 
below,  as  required  by  Rule  5,  on  the  failure  of  the  appellant 
to  apply  at  such  term,  as  required  by  Rule  41,  for  a  ccrtt'orori 
to  procure  it,  he  is  not  entitled  to  such  writ  at  a  subseqaent 
term.  In  such  case,  the  failure  to  apply  for  a  certiorari  is 
not  tttoned  for  by  the  alleged  negligence  of  the  clerk  below- 

This  was  a  petition  for  a  certiorari  to  have  transcript 
sent  up  from  the  Superior  Court  of  Jackson  County,  at  the 
Spring  Term,  1S93,  of  which  the  case  was  tried.  The 
petitioner  Coward  appealed  from  the  judgment  below,  but 
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failed  to  have  the  transcript  docketed  in  this  Court  at  the 
term  next  ensuing  the  term  of  the  Court  at  which  the  case 
Tvas  tried.  Plaintiff  had  a  transcript  of  part  of  the  record 
docketed  and  appeal  dismissed.  At  this  term  the  defend- 
ant applied  for  a  certiorari  alleging  as  an  excuse  for  his 
delays  the  negligence  and  delay  of  the  Clerk  of  Jackson 
Superior  Court  to  make  out  the  transcript. 
The  petition  was  refused. 

J/r.  e/.  I^.  Jiayj  for  petitioner. 
3fr.  J.  11.  MerrimoTij  contra. 

Clark,  J. :     If  there  is  delay  in   sending  up  the  tran- 
script on  appeal  in   time  to  be  docketed  for  hearing  during 
the  call  of  the  distrtct  to  which  it  belongs  at  the  first  term 
of  this  Court  beginning  after  the  trial  below  as  required  by 
Rule  5  (115  N.  C,  835)  and  such  delay  is  caused  by  the 
neglect  of  tjie  clerk  or  judge,  all  the  authorities  are  to  the 
effect  that  the  appellant,  if  without  laches  himself,  is  entitled 
to  a  certiorari  to  bring  up  the  transcript' or  the  omitted  part 
of  it,  as  the  case  may  be.     But  the  writ  must  be  applied 
for  regularly,  at  such  term  (Rule  41)  and  before  the  appeal 
is  dismissed.     The  appellant's  failure  to  do  this  is  negli- 
gence which  is  not    atoned  for  by  the  previous  neglect  of 
the  clerk  or  judge  which  had  otherwise  entitled  the  appel- 
lant to  a  certiorari.     Paine  v.   C^r^^on,  114  N.  C,  606. 
This  is  very  plain   and  has   been  repeatedly  stated   and 
reasons  pointed  out  therefor.     Among  the  very  numerous 
cases  it  is  sufiicient  to  cite  Pittman  v.  Kirnberly^  92  N.  C, 
562  ;  Po^^ter  v.  Railroad,  106  N.  C,  478 ;  Triplett  v.  Foster, 
113  N.  C,  389;  Graham  v.  Edwards,  114  N.  C,  228. 

If  the  transcript  is  not  sent  up,  the  appellant,  with  very 
little  trouble  can  ascertain  that  fact  below  in  time  either  to 
get  it  sent  up  or  to  apply,  when  the  district  is  called,  for  a 
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certiorari.  Or  if,  for  any  reason,  he  can  not  learn  this  below, 
the  counsel  who  represents  him  here  will  see  that  the 
transcript  or  some  essential  part  of  it  has  not  arrived  and 
should  apply  for  a  certiorari  when  the  district  is  reached 
or  before.  If  the  appellant  has  no  counsel  in  this  Court  he 
cannot  be  put  in  a  ^better  condition  than  an  appellant  who 
has  paid  enough  attention  to  his  appeal  to  have  coun- 
sel here  to  argue  it.  If  he  have  no  counsel  to  look  after  the 
case  here,  he  should  at  least  ascertain  below  whether  the 
transcript  has  been  properly  made  out  and  forwarded  here. 
The  Code  discountenances  mere  technicalities,  but  it  exacts 
proper  diligence  and  a  business-like  attention  to  matters  in 
court.  The  presumption  is  in  favor  of  the  correctness  of 
the  judgment  below,  and  a  party  seeking  to  reverse  it,  must 
do  so  without  delaying  the  argument  here  and  a  decision 
beyond  the  regular  time  prescribed  as  above.  Granting,  as 
alleged  by  appellant,  that  the  failure  to  send  up  the  tran- 
script to  the  Spring  Term,  1894,  of  this  Court,  was  due  to 
the  negligence  of  the  clerk  and  was  without  any  fault  on 
the  part  of  the  appellant,  still  his  failure  to  apply  at  such 
term  for  a  certiorari  waived  his  right  to  ask  it  at  the  next 
term.  Furthermore,  a  motion  to  reinstate  was  made  at  Fall 
Term,  1894,  and  when  reached  in  regular  order  was  denied. 
It  is  true  that  the  defendant  did  not  take  care  to  be  repre- 
sented when  the  motion  came  up.  That  does  not  make  his 
position  any  better.  There  has  been  no  notice  served  since 
of  another  motion  to  reinstate,  and  if  it  had  been  the  matter 
is  res  adjudicata.  This  case  is  almost  identical  with  Dunn 
V.  Underwood  and  Causey  v.  Snow^  at  this  term. 

Motion  Denied. 
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H.  W.  MOORE  V.  J.  P.  ANGEL. 

Action  for    Trespass — Claim   of  Title   hy   Defendant — 

Failure  to  Disclaim  Title — Costs, 

1.  While  the  failure  of  the  defendant  in  an  action  in  trespass, 

in  ejectment  or  quare  clausumf regit  does  not  deprive  him  of 
the  benefit  of  proving  a  better  title  to  a  part  of  the  land  in 
dispute  in  himself,  or  oat  of  the  plaintiff,  yet  he  must  sub* 
mit  to  a  judgment  declaratory  of  the  right  of  his  adversary 
to  the  land  as  to  which  the  plaintiff  has  been  compelled  to 
show  title  and  prove  the  trespass. 

2.  Where,  in  an  action  in  trespass,  the  defendant  faUed  to  disclaim 

title  to  all  the  land  declared  for  by  plaintiff,  but  recovered 
according  to  the  boundaries  set  up  in  his  answer,  with  a 
greater  amount  for  damages  on  his  counter-claim  than  was 
allowed  plaintiff,  plaintiff  is  nevertheless  entitled  to  costs. 

This  was  an  action  of  trespass,  tried  at  Fall  Term,  1894, 
of  Macon  Superior  Court,  before  Shuford^  J.  The  plead- 
ings were  in  the  usual  form  and  the  amended  complaint 
charges  the  defendant  with  trespass,  and  the  amended 
answer  charges  the  plaintiff  with  trespass.  The  usual  issues 
were  framed  and  submitted  to  the  jnry.  The  jury  having 
found  the  same  in  favor  of  the  plaintiff,  the  following  judg- 
ment was  rendered : 

"  This  cause  coming  on  to  be  heard  upon  the  complaint 
and  the  answer  (the  defendant  in  his  answer  having  set  up 
a  counter-claim  against  the  plaintiff),  and  the  jury  for  their 
verdict  having  found  the  following  issues : 

"1.  Is  the  plaintiff  the  owner  of  the  land  described  in 
the  complaint  ?  Ans.  Yes  ;  except  so  much  thereof  as  falls 
North  of  the  red  line  on  the  map. 

"2.  Did  defendant  unlawfully  enter  upon  the  land  or 
any  part  thereof,  and  remove  fencing  and  timber  from  the 
same?     Ans.     Yes. 
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"  3.  AVas  plaintiflP  in  poseeBsion  of  the  land  at  the  time 
of  said  entry  ?     Ans.     Yes. 

"  4.  What  'damage  has  plaintiff  sustained  by  reason  of 
such  wrongful  entry  by  defendant  ?     Ans.     $4. 

"  5.  Is  defendant  the  owner  of  the  land  described  in  his 
answer  ?  Ans.  Yes ;  that  is,  all  the  land  North  of  the  red 
line. 

'*  6.  Did  plaintiff  unlawfully  enter  upon  the  land 
described  in  defendant's  answer  or  any  part  thereof,  and 
cut  and  remove  timber  therefrom?     Ans.     Yes. 

"  7.  Was  defendant  in  possession  of  the  land  at  the  time 
of  said  entry  ?     Ans.     Yes. 

"  8.  What  damage  has  defendant  sustained  by  reason  of 
such  wrongful  entry  by  plaintiff?     Ans.     $6. 

''  Where  is  the  plaintiff's  line  as  represented  on  the  plot  ? 
Ans.  The  black  line ;  and  he  is  the  owner  of  all  the  land 
South  of  said  line,  except  so  much  thereof  as  would  fall 
North  of  the  red  line  on  the  plot. 

"  10.  Where  is  defendant's  line  as  represented  on  the 
plot  ?     Ans.     The  red  line. 

"  It  is  therefore  adjudged  by  the  Court  that  the  plaintiff 
is  the  owner  of  the  land  as  found  by  the  jury,  and  that  the 
defendant  is  the  owner  of  the  land  as  found  by  the  jury. 
It  is  further  adjudged  that  the  defendant  have  and  recover 
of  the  plaintiff  the  sum  of  one  dollar,  being  the  difference 
found  by  the  jury  as  damages  for  the  plaintiff  and  defend- 
ant ;  and  it  appearing  to  the  Court  that  defendant  by  his 
answer  .put  the  title  of  plaintiff  for  the  land  recovered  by 
plaintiff  in  issue,  the  defendant  having  on  the  trial  claimed 
said  land  and  brought  plaintiff's  title  thereto  in  question 
( which  is  hereby  certified  by  the  Court ),  it  is  adjudged 
that  defendant  pay  all  cost  of  the  action." 

The  defendant  excepted  to  the  judgment  of  the  Court 
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taxing  hiin  with  the  costs  of  the  action  upon  the  finding  of 
the  issues  by  the  jury. 

Mr.  e/1  jF.  -ffay,  for  defendant  (appellant). 
No  counsel,  contra, 

AvEBY,  J.:  In  his  complaint  the  plaintiff  alleged  that  he 
held  title  and  possession  of  a  certain  tract  of  land,  which 
he  described  by  metes  and  bounds,  and  charged  that  defend- 
ant had  trespassed  upon  it.  The  defendant  denied  all  these 
allegations  and  set  up,  by  way  of  counter-claim,  that  he  was 
the  owner  and  was  in  the  possession  of  a  specified  tract  of 
land,  a  part  of  which  was  embraced  in  the  boundaries  of  that 
described  in  the  complaint.  In  order  to  support  an  action 
for  simple  trespass,  a  plaintiff  must  show,  where  any  person 
is  holding  adversely,  actual  possession,  but  in  the  absence 
of  adverse  occupation  the  constructive  possession,  which 
proof  of  title  draws  to  him,  is  sufficient.  Hat^ris  v.  Sneederij 
104  N.  C,  369  ;  Cahoon  v.  Simmons^  7  Ired.,  189  ;  Carsoti 
v.  Blounty  2  Dev.  &  Bat.,  546.  If  the  defendant  had  dis- 
claimed title  to  all  of  the  boundary  declared  for  in  the  com- 
plaint, to  which  he  did  not  ultimately  show  a  better  right 
than  the  plaintiff,  the  burden  would  have  rested  upon  the 
latter  only  to  prove  the  amount  of  damage  that  he  was 
entitled  to  recover.  But  the  issue  of  title  to  the  whole 
tract  being  raised,  the  plaintiff  proved  to  the  satisfaction 
of  the  jury  that  he  was  the  owner,  and  in  contemplation  of 
law  in  possession  of  a  portion  of  the  land  declared  for,  on 
which  the  defendant  had  trespassed.  The  title  being  put 
in  issue,  whether  by  trespass  in  ejectment  or  trespass  qxcare 
clausum^  it  was  proper  that  the  findings  of  the  jury  as  to 
the  portions  of  the  land  to  which  each  of  the  parties  had 
shown  title,  should  be  specific,  and  the  necessity  for  such 
findings  was  only  intensified  by  the  fact  that   a  counter- 
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claim  for  trespass  on  the  part  of  the  plaintiflF  had  been  set 
up  in  the  answer.  But  leaving  out  of  view  every  other 
aspect  of  the  case,  the  findings  that  he  was  the  owner  of 
certain  land  and  that  the  defendant  was  a  trespasser, 
entitled  the  plaintiif,  by  virtue  of  his  having  sustained  the 
original  allegations  of  his  own  right  and  the  defendant's 
wrong,  as  the  prevailing  party,  to  judgment  that  he  was 
the  owner  of  the  portion  to  which  he  had  shown  title  with 
at  least  nominal  damages  and  costs.  While  the  failure  of 
the  defendant  to  enter  a  disclaimer  neither  in  trespass  in 
ejectment  nor  in  trespass  quare  clausum  f regit  deprives  him 
of  the  benefit  of  proving  a  better  title  to  a  part  of  the  land 
in  dispute  in  himself,  or  out  of  the  plaintiff,  he  must  never- 
theless submit  to  a  judgment  declaratory  of  the  right  of  his 
adversary  to  the  land  as  to  which  the  plaintiff  has  been 
compelled  to  show  the  title  and  prove  the  trespass.  Cowley 
V.  FergxiBon^  90  N.  C,  308  ;  Harris  v.  Sneed^n^  supra ; 
Murray  v.  Spencer^  92  N.  C,  264.  This  was  a  case  within 
the  meaning  of  Section  525  of  The  Code^  wherein  "a  claim 
of  title  to  real  property  arose  in  the  pleadings,"  and  the 
plaintiff,  if  the  issue  based  thereon  w^as  found  in  his  favor, 
was  entitled  to  judgment  declaratory  of  his  title  and  for 
nominal  damages,  if  none  had  been  assessed,  with  costs. 
The  statute  in  this  respect  is  in  affirmance  of  the  principle 
established  before  its  enactment.  It  is  true  that  where  an 
action  is  brought  to  enforce  a  contract  and  the  jury  find 
that  the  plaintiff  is  indebted  to  the  defendant  in  a  sum 
exceeding  what  is  due  from  him  to  the  plaintiff,  judgment 
may  be  given  for  the  excess,  and  carries  w^ith  it  the  inci- 
dental right  to  recover  costs.  Garrett  v.  Love^  89  N.  C, 
206 ;  Hurst  v.  Everett,  91  N.  C,  399.  But  the  rule  estal)- 
lished  in  such  cases  does  not  abrogate  the  other  express 
provisions  of  the  statute  applicable  where  the  title  to  real 
estate  is  put  in  issue.     The  ruling  of  the  Court  was  in 
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accordance  with  law,  as  we  have  stated  it  to  be.  If  the 
defendant  had  disclaimed  title  to  all  the  land  declared  for, 
except  that  for  which  he  proved  his  right,  no  issue  as  to  the 
plaintiff's  title  would  have  been  raised,  and  the  findings 
that  the  defendant's  title,  disputed  by  plaintiff,  was  good 
and  that  the  defendant  had  sustained  greater  damage  than 
his  adversary,  upon  both  necessarily,  perhaps  on  either,  the 
defendant  would  have  recovered  costs. 

Whether  this  is  a  case  in  which  the  question  of  costs  is 
the  main  point,  as  in  Futrell  v.  Deans^  at  this  Term,  or  is 
merely  incidental  to  an  appeal  which  involves  the  validity 
of  the  judgment,  as  in  Hobson  v.  Buchanan^  96  N.  C.,444, 
the  practical  result  would  be  the  same.  Whether  the 
judgment  be  affirmed  or  the  appeal  dismissed,  the  defend- 
ant would  be  liable  for  costs  here.  We  adjudge  that  the 
plaintiff  recover  costs  of  the  appeal.  Judgment  against 
the  appellant  for  costs. 


T.  W.  PATTON  V.  PAUL  GARRETT. 

Action  on  Note  Given  in  Performance  of  Award — Issues — 
Arbitration — Award — Might  to  Set  Aside  Award  for 
Mistake — Partial  Performance  of  Award — Estoppel. 

1.  It  is  well  settled  that  it  is  within  the  sound  discretion  of  the 

trial  Judge  to  settle  the  issues  for  the  jury  subject  to  the 
restriction  that  they  shall  be  such  as  are  raised  by  the  plead- 
ings and  that  the  verdict  thereon  shall  be  a  sufficient  basis- 
for  the  judgment  and  that  neither  party  shall  be  deprived, 
for  want  of  an  additional  issue,  of  the  opportunity  of  present- 
ing some  view  of  the  law  arising  out  of  the  evidence. 

2.  Arbitration  being  a  favored  mode  of  settling  disputed  matters, 

the  Courts  are  slow  to  set  aside  awards  upon  an  allegation 
that  the  arbitrators  have  attempted  and  failed  to  decide 
according  to  law. 
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3.  The  words  **  adjudge,"  '^determine"  and  "award,  "  used  by  arbi- 

trators in  their  award,  do  not  necessarily  carry  with  them  the 
idea  of  a  judgment  according  to  law  so  as  to  enable  one  of 
the  parties  to  have  the  award  set  aside  for  errors  of  law 
where  the  point  decided  was  doubtful. 

4.  A  naked  promise  by  a  party  to  an  arbitration  and  award  to  aUow 

the  other  party  an  additional  credit  for  an  item,  if  it  should 
prove  to  have  been  inadvertently  omitted  by  the  arbitrators, 
is  without  consideration  and  hence  not  binding. 

5.  While  corruption  or  partiality  is  ground  for  setting  aside  an 

award,  mistake  is  not  unless  the  arbitrators  have  been  led 
into  it  by  undue  means  or  through  fraudulent  concealment 
of  a  party. 

6.  Where  one  of  the  parties  to  an  arbitration  executes  his  bond  for 

the  amount  of  an  award,  as  directed  by  the  arbitrators,  he  is 
estopped  to  defend  an  action  thereon  on  the  ground  that  he 
executed  it  in  ignorance  of  a  mistake  in  the  award  and  of  the 
fact  that  the  award  was  reviewable  by  a  court  as  to  a  ques- 
tion of  law  involved  therein. 

Civil  action,  tried  before  Mclver,  e/.,  and  a  jury,  at  Spring 
Term,  1894,  of  Buncombe  Superior  Court.  There  was  a 
verdict  for  the  plaintiff  and  from  the  judgment  thereon 
defendant  appealed. 

On  the  13th  of  January,  1890,  C.  W.  Garrett  &  Co.,  and 
Paul  Garrett,  the  defendant,  entered  into  a  contract  by 
which  the  defendant  was  to  sell  for  C.  W.  Garrett  &  Co., 
for  a  commission,  their  wines  and  brandies  made  at  their 
Medoc  Vineyards  in  Halifax  County.  That  afterward,  a 
disagreement  having  arisen  between  the  parties  concerning 
their  rights  and  interests  under  the  contract,  they  agreed 
to  submit  the  matters  in  dispute  to  arbitration,  the  agree- 
'ment  being  in  the  following  words : 

"  State  of  North  Carolina — Halifax  County. 

"This    indenture,    made    this  the day  of  ,  1891» 

between  Lucy  W.  Garrett  and  H.  S.  Harrison  and  his  wife 
Mary  S.  Harrison,  composing  the  firm  of  C.  W.  Garrett  & 
Co.,  party  of  the  first  part,  and  Paul  Garrett,  party  of  the 
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second  part,  witnesseth:  That  whereas  certain  matters  of 
controversy  have  arisen  between  said  parties,  which  are  now 
in  litigation  in  the  Superior  Court  of  Halifax  County,  and 
whereas  all  the  parties  above  named  desire  to  avoid  the 
delay,  expense  and  unfriendly  relations  which  necessarily 
attend  litigation,  and  that  all  such  matters  as  are  now  in 
controversy  shall  be  settled  by  arbitration,  and  whereas  the 
following  are  the  questions  in  dispute  and  to  be  arbitrated, 
to-wit : 

"  First.  What  amount  does  Paul  Garrett,  trailing  as  Gar- 
rett &  Co.,  owe  to  C.  W.  Garrett  &  Co.  for  wines,  brandies 
and  other  merchandise  sold  and  delivered  ? 

"  Second.  What  amount,  if  any,  is  Paul  Garrett  entitled 
to  recover  of  C.  W.  Garrett  &  Co.  for  the  alleged  breach  or 
breaches  of  contract  which  existed  between  said  parties,  a 
copy  of  which  contract  is  hereto  attached  and  made  a  part 
of  this  instrument? 

"  Third.  It  is  agreed  that  all  matters  pertaining  to  the 
business  of  Garrett  &  Co.,  as  may  be  supposed  by  either 
party  to  influence  his  interest,  may  be  considered  in  this 
arbitration,  and  that,  in  the  event  the  arbitrators  shall  con- 
clude that  either  party  has  been  damaged  by  the  course  of 
the  other,  they  shall  decide  the  amount  of  such  damages. 

**  Now,  therefore,  for  the  avoidance  of  litigation  and  for 
other  purposes  above  indicated,  the  parties  of  this  indenture 
hereby  agree  to  submit  all  matters  of  controversy  to  Mr. 
John  A.  Collins,  of  Enfield,  N.  C,  and  Mr.  William  P. 
Simpson,  of  Wilson,  N.  C,  and  to  a  third  party  to  be 
selected  by  the  said  Collins  and  Simpson,  as  arbitrators. 
The  award  of  anv  two  of  the  arbitrators  shall  be  final. 

''  In  the  event  of  an  award  of  damages  to  either  party  the 
amount  may  be  arranged  by  note  at  six  months  for  said 
amount  bearing  interest  at  eight  per  cent,  and  with  such 
security  as  the  arbitrators  may  deem  suflicient. 
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"  It  is  further  agreed  that  no  evidence  shall  be  consid- 
ered by  said  arbitrators,  except  such  as  would  be  admissi- 
ble in  a  court  of  law,  and,  in  the  event  that  neither  party 
shall  wish  to  submit  evidence  which  is  objected  to  by  the 
other  party,  the  arbitrators  shall  pass  on  the  question  of 
admissibility. 

"  The  place  of  meeting  of  the  arbitrators  shall  be  at  the 
Medoc  Vineyard,  and  the  time  for  said  arbitration  shall  be 
fixed  by  the  arbitrators. 

"  That  at  the  meeting  or  meetings  of  the  arbitrators  it  is 
agreed  that  neither  party  shall  be  represented  by  legal 
counsel,  but  C.  W.  Garrett  &  Co.  may  be  represented  by 
T.  W.  Patton,  and  Paul  Garrett  may  represent  his  own 
interests. 

''  The  parties  hereto  do  hereby  bind  themselves,  their 
heirs,  executors  and  assigns  in  the  sum  of  five  thousand 
dollars  that  they  will  abide  by  the  award  of  the  arbitra- 
tors. 

"  In  testimony  whereof  the  parties  above  named  have 
hereunto  set  their  hands  and  seals  the  day  and  year  above 
mentioned." 

The  arbitrators  met  at  Medoc  Vineyards  on  the  12th  of 
November,  1891,  the  plaintifi*  representing  C.  W.  Garrett 
&  Co.,  and  the  defendant  being  present  in  person.  The 
arbitrators,  after  hearing  all  the  testimony  offered  on  both 
sides,  made  the  following  award : 

"November  12,  1891. 

"Whereas,  certain  matters  of  controversy  between  C.  W. 
Garrett  &  Co.,  and  Garrett  &  Co.,  have  been  referred  to  the 
undersigned  T.  J.  Hadley,  J.  A.  Collins  and  W.  P.  Simpson, 
and  whereas  we  have  this  day  met  at  Medoc  and  carefully 
examined  and  weighed  such  evidence  as  was  presented  by 
parties  to  said  controversy,  do  make  the  following  award : 

"First.  We  award  that  said  Garrett  &  Co.  pay  to  C.  W. 
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Garrett  &  Co.  twenty-two  hundred  and  sixty-nine  dollars 
and  fifty-five  one  hundredth  dollars,  as  per  account  of  C. 
W.  Garrett  &  Co.,  admitted  to  be  correct. 

•'Second.  We  award  that  C.  W.  Garrett  &  Co.  pay  to 
Garrett  &  Co.  one  hundred  dollars  and  seventeen  one-hun- 
dredth dollars,  being  balance  due  Paul  Garrett  on  book  of 
C.  W.  Garrett  &  Co.  per  account  rendered ;  and  also  that 
C.  W.  Garrett  &  Co.  pay  Garrett  &  Co.  sixty-seven  and 
sixty-one  hundreth  dollars  for  sour  wine  and  discount,  the 
discount  being  half  the  amount  charged  against  Paul  Gar- 
rett in  account  rendered  against  him  by  C.  W.  Garrett  & 
Co. 

"Third.  We  award,  that  whereas  the  contract  between 
the  parties  was  indefinite  as  to  its  duration,  we  adjudge  it 
should  mean  to  continue  for  twelve  months,  and  whereas 
by  reason  of  a  supposed  sale  of  the  Medoc  property,  for  the 
failure  of  which  sale  Paul  Garrett  was  in  no  way  responsi- 
ble, the  contract  was  annulled  before  the  expiration  of 
twelve  months,  and  the  said  Paul  Garrett  was  deprived  of 
the  reasonable  profits  under  said  contract.  Now,  therefore, 
we  adjudge  that  C.  W.  Garrett  &  Co.  pay  to  said  Paul  Gar- 
rett eight  hundred  dollars  as  damages. 

"Fourth.  We  award  that  Garrett  &  Co  execute  to  C.  W. 
Garrett  &  Co.  a  note  of  even  date  herewith  bearing  interest 
from  date  at  8  per  cent,  per  annum  for  $1,301.87  due  six 
months  from  date  in  full  settlement  of  all  claims  between 
the  parties  to  date. 

"Fifth.  We  award  that  the  matter  of  security  to  said 
note  be  left  to  be  agreed  upon  between  Paul  Garrett  and 
T.  W.  Patton,  as  agreed  upon  by  these  gentlemen  now 
present."     (Signed  by  the  arbitrators.) 

The  defendant,  immediately  upon  the  making  of  the 
award  and  in  pursuance  of  it,  executed  the  bond  upon 
which  this  action  is  based,  which  is  as  follows:  "  Six  months 
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after  date  I  promise  to  pay  to  the  order  of  C.  W.  Garrett  & 
Co.  thirteen  hundred  and  one  and  87-100  dollars,  this 
being  the  amount  awarded  in  an  arbitration  held  this  day, 
with  interest  from  date  at  8  per  cent,  per  annum.  Wit- 
ness my  hand  and  seal  this  the  12th  day  of  November,  1891/- 
(Signed  and  sealed  by  Paul  Garrett.)  The  bond  was 
assigned  and  endorsed  to  Lucy  W.  Garrett  for  value  by  C. 
W.  Garrett  &  Co.,  and  by  her  endorsed  for  value  to  the 
plaintiff. 

This  action  was  brought  to  recover  of  the  defendant  the 
amount  of  the  bond.  The  defendant  set  up  as  a  defence 
all  of  the  matters  about  which  he  had  complained  under 
his  contract  with  C.  W.  Garrett  &  Co.,  and  which  were 
submitted  to  arbitration,  and  averred  further  that  he  had 
executed  the  bond  immediately  upon  the  rendition  of  the 
award  and  in  ignorance  of  any  omission  therein,  and  in 
further  ignorance  of  the  power  of  the  Court  to  review  said 
award,  and  in  ignorance  of  the  erroneous  construction  of 
the  law  in  regard  to  the  contract,  as  set  out  in  section  15  of 
this  answer,  and  of  his  right  in  the  premises."  He  then 
in  his  answer,  after  denying  that  the  plaintiff  was  the 
owner  of  the  bond,  averred  other  matters  of  defence  as  fol- 
lows: 

13.  That  after  delivering  the  note  to  the  plaintiff,  Patton, 
as  agent  of  the  said  C.  W.  Garrett  &  Co.,  the  defendant 
discovered  that  there  was  omitted  from  said  award  an 
account  of  this  defendant  (called  Garrett  &  Co.)  against 
said  C.  W.  Garrett  &  Co.,  mainly  for  sour  wines  which  had 
been  taken  back  from  customers  on  account  of  their  defect- 
ive quality,  which  on  the  hearing  was  admitted  to  be  cor- 
rect by  the  plaintiff,  Patton,  and  which  the  said  arbitrators 
were  directed  by  him  to  allow.  The  said  arbitrators  inad- 
vertently overlooked  the  same  in  making  their  calculations, 
and    allowed  defendant  no  credit    therefor ;  said  account 
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auiounted  to  $241.60.  As  soon  as  defendant  detected  the 
omission  he  called  the  attention  of  the  said  Patton  to  the 
same,  and  he  then  and  there  agreed  that  if  the  arbitrators 
intended  to  allow  the  account,  he  would  credit  the  same  on 
said  note ;  and  he  directed  the  defendant  to  see  Messrs. 
Hadley  and  Simpson,  who  spent  the  night  in  Ringwood,  and 
ascertain  from  them  whether  they  intended  to  allow  the 
same.  Said  Patton  took  the  copy  of  the  account  filed  with 
the  arbitrators  and  said  he  would  show  it  to  the  other  arbi- 
trator,  Dr.  John  A.  Collins. 

On  the  next  morning  this  defendant  saw  said  Hadley  and 
Simpson  and  they  declared  that  it  was  their  intention  to 
allow  the  account,  and  they  wrote  out  a  supplemental 
award  allowing  the  same  and  delivered  it  to  this  defend- 
ant. Defendant  sent  said  paper  to  the  plaintiff"  Patton,  and 
has  not  seen  it  since. 

14.  That  said  account  was  omitted  by  the  arbitrators  from 
undue  haste  and  by  a  mere  clerical  mistake,  contrary  to 
their  real  intentions,  and  the  same  ought  to  be  credited  on 
the  note  sued  upon,  which  has  never  been  done. 

15.  That  the  said  arbitrators  endeavored  in  the  third 
article  of  their  award  to  follow  the  law  in  the  construction 
of  the  contract  thereinbefore  referred  to,  and  the  defendant 
insists  put  an  erroneous  construction  thereon.  Wherefore 
said  award  should  be  set  aside  and  annulled. 

16.  The  defendant  requested  the  arbitrators  to  examine 
the  account  of  the  defendant  with  said  C.  W.  Garrett  &  Co., 
pointing  out  various  items  which  he  alleged  to  be  erroneous, 
and  which  amounted  to  at  least  two  hundred  dollars,  but 
they  neglected  and  failed  to  do  so. 

17.  That  if  said  plaintiff*  owns  said  note,  he  took  the  same 
with  notice  of  the  aforesaid  matters  and  things,  and  after  its 
maturity. 

18.  That  the  action  brought  by  C.  AV.  Garrett  cfe  Co.  on 
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their  claim  for  $2,300,  is  Btill  pending  in   Halifax  Superior 
Court. 

19.  That  on  the  23d  day  of  March,  1891,  said  C.  W.  Gar- 
rett &  Co.  brought  an  action  against  this  defendant,  trad- 
ing as  Garrett  &  Co.,  to  recover  damages,  which  they 
claimed  to  have  suffered  by  reason  of  the  defendant  trading 
under  the  name  of  Garrett  &  Co.;  this  defendant  insists  that 
this  controversy  was  submitted  to  the  aforesaid  arbitrators 
under  the  agreement  set  out  in  section  10,  but  said  arbi- 
trators failed  to  decide  the  same  or  make  any  award  in 
regard  thereto. 

20.  That  said  action  is  still  pending  in  the  Superior 
Court  of  Halifax  County,  although  no  complaint  has  been 
filed  therein. 

21.  That  the  defendant  has  instituted  an  action  in  the 
Superior  Court  of  Halifax  County,  returnable  to  March 
Term,  1893,  thereof,  against  said  C.  W.  Garrett  &  Co., 
to  vacate  said  award  and  recover  his  damages.  Wherefore 
the  defendant  prays  judgment  that  said  award  be  set  aside  ; 
that  he  have  credit  for  said  amount  of  $241.60  and  inter- 
est ;  that  said  note  be  declared  paid  in  full  ;  for  such  other 
and  further  relief  as  may  be  proper,  and  for  costs. 

The  plaintiff  made  replication  denying  the  averments  of 
the  answer  except  the  16th,  which  he  replies  to  in  these 
words :  "  The  plaintiff  denies  the  allegations  in  the  six- 
teenth paragraph  of  said  answer,  excepting  so  much  of  the 
said  allegations  which  state  that  the  defendant  requested 
the  arbitrators  to  examine  the  account  of  the  defendant 
with  said  C.  W.  Garrett  &  Co.,  pointing  out  various  items 
at  the  time.  That  during  the  investigation  of  the  arbitra- 
tors the  defendant  introduced  evidence,  and  the  plaintiff  is 
informed  and  believes  that  the  same  was  properly  heard* and 
considered  by  the  arbitrators  in  making  up  their  award." 


r 


N.  C]  FEBEUARY  TERM,  1895.  855 

Patton  tj.  Garrett. 

Messrs,  W.  W,  Jones  andi^l  A.  Sond^y^  for  plaintiff. 
Mr.  Jos.  H.  Merrimon^  for  defendant  (appellant). 

Montgomery,  J.  (after  stating  the  case  as  above) :  At 
the  opening  of  the  trial  the  defendant  prepared  and  asked 
the  Court  to  submit  the  following  issues  :  "  Did  the  arbi- 
trators undertake  to  decide  the  law  in  construing  the  con- 
tract between  G.  W.  Garrett  &  Co.  and  Paul  Garrett,  and 
decide  said  questions  of  law^  erroneously  ?  Did  the  arbitra- 
tors pass  upon  and  settle  all  material  matters  submitted  to 
thpm  for  their  arbitrament  and  award  ?  Did  the  plaintiff, 
as  agent  for  C.  W.  Garrett  &  Co.,  agree  with  the  defendant 
that  if  the  arbitrators  intended  to  allow  the  account  of 
$241.60,  it  should  be  credited  on  the  note  sued  on  ?" 

The  Court  refused  to  give  them  and  submitted  the  fol- 
lowing :  "  1.  Was  the  plaintiff  the  owner  of  the  note 
sued  on  at  the  date  of  the  issuing  of  the  summons  in  this 
action  I  2.  Is  the  defendant  indebted  to  the  plaintiff,  and  if 
so,  in  what  sum  ?"     The  defendant  excepted. 

His  Honor  committed  no  error  in  either  refusing  the 
defendant's  issues  or  in  submitting  the  ones  he  did.  There 
are  only  two  issuable  facts  raised  by  the  pleadings  in  this 
case — (1)  Was  the  plaintiff  the  owner  of  the  bond?  (2) 
Was  it  still  due  and  unpaid  ? 

It  has  been  settled  in  Emry  v.  Railroad^  102  X.  C,  209, 
following  McAdoo  v.  Railroad^  105  N.  C,  140,  and  a  large 
number  of  cases  in  which  the  ruling  has  been  affirmed,  that 
it  is  within  the  sound  discretion  of  the  trial  Judge  to  deter- 
mine what  issues  shall  be  submitted  and  to  frame  them  sub- 
ject to  the  restrictions,  1st,  that  only  issues  of  fact  raised 
by  the  pleadings  are  submitted ;  2d,  that  the  verdict  con- 
stitutes a  sufficient  basis  for  a  judgment ;  3d,  That  it  does 
not  appear  that  a  party  was  debarred  for  want  of  an  addi- 
tional issue  or  issues  of  the  opportunity  to  present  to  the 
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Ill  >•  ^  -^   *    ^jjj  passing  upon   the  defendant's  excep- 

^y  ^^ j-.f]^  out  of  their  numerical  order,  we  find  that  it 

^^^^^'       necessary  to  go  into  the  first  and  second  exeep- 
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^'^  V  Exception.     "The  defendant  then  asked  his  Honor 
«^s  «po"  ^^^^  point  made  in  the  fifteenth  paragraph  of 
J  fendant's  answer,  to-wit :     *That  said  arbitrators  endeav- 
red,  "1  t'^®  third  article  of  their  award,  to  follow  the  law 
jii  the  construction  of  the  contract  hereinbefore  referred  to, 
Hiid  the  defendant  insists,  put   an  erroneous  construction 
thereon.     Wherefore,  such  award  should  be  set   aside   and 
aiinnlled  ;'  and  to  hold  that  the  arbitrators  made  a  mistake 
in  law   and   put   an  erroneous  construction  upon  said  con- 
tract and  assessed  defendant's  damages  upon  such  erroneous 
construction,  and  that  such  award  was  void." 

His  Honor  committed  no  error  in  overruling  this  exception. 
Looking  at  the  face  of  the  award — to  which  we  are  confined, 
so  far  as  this  exception  is  concerned,  we  cannot  say  that  the 
arbitrators  intended  to  decide  the  matters  embraced  in  that 
exception  according  to  law.  The  words  "adjudge,"  "deter- 
mine," "award,"  when  used  by  the  arbitrators,  do  not 
necessarily  carry  with  them  the  idea  of  a  judgment  accord- 
ing to  law.  Arbitration,  as  a  means  of  settling  disputed 
matters,  being  so  much  favored  by  the  Courts,  they  will  be 
slow  to  set  aside  awards  because  it  is  alleged  that  the  arbi- 
trators have  attempted  to  decide  according  to  law  and  liave 
"missed  it."  The  language  of  the  award  in  this  ease  is  not 
stronger  than  that  used  by  the  arbitrators  in  the  case  of 
JiLi?ig  v.  M^f^g  Co.,  79  N.  C  360,  and  that  award  was 
upheld.     Besides,  an  award  ought  not  to  be  set  aside  unless 
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in  cases  where  the  decision  is  plainly  and  grossly  against 
law — not  where  the  point  decided  might  be  doubtful. 
aiearg  v.  Coor^  1  Haywood,  225. 

4th  Exception.  "The  defendant  offered  to  show  that 
plaintiff  agreed  with  the  defendant  that  if  the  arbitrators 
intended  to  allow  a  credit  of  $241.60  on  account  of  sour 
\^ines,  the  note  aliould  be  credited  with  that  amount,  and 
that  the  arbitrators  did  intend  to  allow  same  and  omitted 
it  by  inadvertence;  that  this  was  after  the  note  was 
executed.  Plaintiff  objected.  His  Honor  sustained  the 
objection  and  the  defendant  excepted." 

AVe  can  see  no  error  in  His  Honor's  ovverruling  this 
exception.  The  promise  alleged  to  have  been  made  by  the 
plaintiff  was  clearly  without  consideration.  No  benefit 
could  possibly  have  accrued  to  the  plaintiff — but  a  loss — 
and  the  defendant  does  not  pretend  that  he  was  put  to  any 
loss,  inconvenience  or  trouble  by  reason  of  the  promise. 

5th  Exception.  "Defendant  offered  to  show  that  the 
arbitrators  did  not  pass  upon  all  matters  submitted  to  them 
between  C.  W.  Garrett  &  Co.  and  Garrett  &  Co.,  and 
between  C.  W.  Garrett  &  Co.  and  defendant.  The  plain- 
tiff objected.  His  Honor  sustained  the  objection  and 
defer. dant  excepted." 

6th  Exception.  "Defendant  offered  to  show  that  the 
account  for  sour  wine  was  omitted  bv  the  arbitrators  from 
defendant's  credits  by  undue  haste  and  a  mere  clerical  mis- 
take, contrary  to  the  real  intentions  of  the  arbitrators. 
The  plaintiff  objected.  His  Honor  sustained  the  objection 
and  defendant  excepted." 

We  will  consider  as  one  the  5th  and  6th  exceptions, 
for  the  fifth  cannot  be  considered  if  it  is  disconnected  from 
the  sixth,  because  it  is  too  general  in  its  terms  and  language. 
It  does  not  point  out  any  particular  matter  which  was  pre- 
sented to  the  arbitrators  and  which  they  refused  to  hear. 
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as  was  the  case  in  Walker  v.  Walker^  60  N.  C,  p.  259, 
cited  by  the  defendant.  But  if  the  5th  exception  should 
be  considered  as  another  form  of  exception  6,  we  then 
have  the  question  presented  as  to  whether  a  mistake  of  the 
arbitrators  can  be  set  up  to  defeat,  in  whole  or  in  part,  the 
award.  We  are  clear  that  it  cannot  be.  Corruption  or 
partiality  are  grounds  for  setting  aside  aij  award,  but  not 
so  a  mistake,  unless  the  arbitrators  have  been  led  into  that 
mistake  by  undue  means ;  or  unless  they  have  fallen  into 
the  mistake  by  the  fraudulent  concealment  of  a  party.  *'  A 
mistake  committed  by  an  arbitrator  is  not  of  itself  sufficient 
ground  to  set  aside  the  award.  If  an  arbitrator  makes  a 
mistake,  either  as  to  law  or  fact,  it  is  the  misfortune  of  the 
party,  and  there  is  no  help  for  it.  There  is  no  right  of 
appeal,  and  the  Court  has  no  power  to  revise  the  decisions 
of  "judges  who  are  of  the  parties'  own  choosing."  An 
award  is  intended  to  settle  the  matter  in  controversy  and 
thus  save  the  expense  of  litigation.  If  a  mistake  be  a  suffi- 
cient ground  for  setting  aside  an  award,  it  opens  a  door  for 
coming  into  court  in  almost  every  case;  for  in  nine  cases 
out  of  ten  some  mistake  either  of  law  or  fact  may  be  sug- 
gested by  the  dissatisfied  party.  Thus  the  object  of  refer- 
ences would  be  defeated  and  arbitration  instead  of  ending 
would  tend  to  increase  litigation.  Easton  v.  Easioiu  8  Ired. 
Eq.  (43  N.  C.)  98.  There  was  no  error  in  His  Honor's 
overruling  these  exceptions. 

In  thus  disposing  of  the  exceptions  which  we  have  dis- 
cussed, it  is  not  necessary  to  pass  upon  the  others.  We 
have  given  these  exceptions  more  consideration  probably 
than  they  were  entitled  to  be(^ause  of  the  earnestness  and 
ability  with  which  they  were  discussed  by  the  counsel  for 
both  sides;  for  beyond  question,  when  the  defendant,  agree- 
ably to  the  award,  executed  his  bond  for  the  amount  awarded 
to  C.  W.  Garrett  &  Co.  he  could  not  be  heard  to  say,  when 
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sxied  for  the  amount,  that  he  had  executed  the  bond  in 
ignorance  of  mistake  in  the  award  and  in  further  ignorance 
of  the  power  of  the  Court  to  revise  the  same.  In  executing 
the  bond  the  defendant  partially  performed  the  award  and 
he  is  estopped  thereby.     104  N.  C,  242. 

No  Error. 


VAN  BROWN  V.  JOHN  HOUSE  et  al. 

Action  to  Recover  Land — Boundaries  —  Survey — Course 
and  Distance — Momnnents  or  Natural  Objects —  Yagne 
Description, 

1.  The  general  rule  is  that  the  calls  in  a  ^rant  or  deed  control  in 

locating  the  land  conveyed  thereby,  subject  to  the  exception 
that  where  a  natural  object  or  monument  is  called  for,  and 
it  is  susceptible  of  location,  such  natural  object  or  monu- 
ment, when  located,  will  control  the  course  and  distance  ; 
but  such  calls  must  be  both  reasonable  and  certain. 

2.  A  deed  to  B.,  dated  March  28,  1799,  granted  10,240  acres,  the 

boundaries  beginning  at  a  birch,  and  ^^running  south  360 
chains  to  a  stake  supposed  to  be  in  D^s  line  ;  thence  with  his 
line  east  890  chains  to  his  N.  E.  corner/^  The  D.  line  was  a 
mile  and  a  quarter  from  where  the  calls  in  the  B.  grant  gave 
out.  The  D.  grant,  issued  in  1795,  was  for  60,000  acres,  some 
of  its  boundaries  being  over  20  miles  long.  If  the  lines  run- 
ning south  were  extended  to  the  D.  line,  the  B.  grant  would 
contain  about  25,000  acres.  If  it  stopped  after  running  860 
chains,  the  grant  would  still  contain  more  than  10,240  acres, 
the  amount  the  deed  called  for.  Held^  that  the  calls  ^'run- 
ning south  860  chains  to  a  stake  supposed  to  be  in  P^s  line, 
thence  with  his  line  east  890  chains  to  his  northeast  corner,-' 
were  too  vague,  and  uncertain  to  vary  the  course  and  dis- 
tance called  for  in  the  grant.    (Avery,  J.,  dissenting.) 

Action  to  recover  land,  tried  before  Armfield,  J,^  and  a 
jury,  at  August  Term,  1893,  of  Madison  Superior  Court. 
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There  was  judgment  for  defendants  and  plaintiff  appealed. 
The  material  facts,  upon  which  the  decision  turns,  appear  in 
the  opinion  of  Associate  Justice  Furches. 

Mr.  V.  S.  LusTcy  for  plaintiff  (appellant). 
Messrs.  W.  W.  Jones  and  H.  T.  RumhougK^  for  defend- 
ants. 

Furches,  J. :  This  is  an  action  of  ejectment  brought  to 
this  Court  on  appeal  of  plaintiff.  Plaintiff  for  the  purpose 
of  making  out  his  title  offered  in  evidence  a  grant  from  the 
State  of  North  Carolina  to  himself  issued  on  the  18th  of 
June,  1890.  And  it  being  admitted  by  defendant  that  it 
covered  the  land  in  question,  and  it  also  being  admitted 
that  defendant  was  in  possession,  plaintiff  rested  his  case. 

The  defendant  for  the  purpose  of  showing  that  the 
land  claimed  by  plaintiff  had  been  granted  prior  to  the 
date  of  plaintiff's  grant",  and  was  not  the  subject  of  grant 
in  1890,  offered  in  evidence  a  grant  from  the  State  to  John 
Gray  Blount  and  William  Steadman,  dated  March  28th, 
1799,  which  he  claimed  covered  the  land  in  controversy. 
The  calls  of  this  grant  are  for  "  ten  thousand  two  hundred 
and  forty  acres  of  land  in  Buncombe  County  on  the  West 
side  of  the  French  Broad  river,  beginning  at  a  birch,  ash 
and  pine  on  the  West  bank  of  said  river  opposite  the 
Painted  Rock  below  the  Warm  Springs,  running  South 
360  chains  to  a  stake,  supposed  to  be  in  Stokley  Donelson's 
line,  thence  with  his  line  east  390  chains  to  his  north-east 
coiner,' thence  south  275  chains  to  a  hunch  of  dogwood  on 
a  branch  of  Spring  Creek  near  the  Puncheon  Camp,  Don- 
elson's beginning  corner,  thence  east  80  chains,  thence  150 
chains  to  a  line  of  David  Allison's  250,  240  acre  survey, 
thence  with  that  line  north  45  degrees  east  to  the  French 
Broad  river,  thence  down  the  river  with  the  meanders  of 
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the  bed  of  the  river  and  around  the  line  of  the  old  patented 
land  on  the  west  side  of  said  river  to  the  beginning." 

The  beginning  call  of  this  grant  on  the  west  bank  of  the 
French  Broad  river  at  the  Painted  Rock  was  agreed  upon 
by  plaintiff  and  defendant.  And  it  is  admitted  by  defend- 
ant that  to  run  south  from  this  agreed  beginning,  three 
hundred  and  sixty  chains,  and  then  east  will  not  include 
the  land  covered  by  plaintiff's  grant.  But  defendant 
claims  that  the  Blount  grant,  under  which  he  is  defending, 
calls  for  the  line  of  the  "  Stokley  Donelson  grant,"  which 
he  alleges  is  further  south,  and  that  the  Stokley  Donelson 
line  is  the  southern  line  of  the  Blount  grant.  Under  this 
claim  of  defendant,  the  surveyor,  as  it  was  proper  for  him 
to  do,  extended  this  south  line  for  one  and  one-fourth  mile 
further  than  the  three  hundred  and  sixtv  chains  called  for 
in  the  Blount  gr^nt,  to  a  point  that  defendant  claimed  to  be 
the  "  Stokley  Donelson "  line.  And  it  is  admitted  by 
plaintiff  that  if  this  point,  claimed^  by  defendant  to  be  the 
Stokley  Donelson  line,  is  the  southern  boundary  of  the 
Blount  grant  and  thence  east,  that  it  does  cover  the  land 
contained  in  his  entry  of  1890. 

There  was  much  evidence  offered  by  both  sides  as  to  the 
location  of  the  Donelson  grant  which  was  for  60,400  acres 
"issued  August  28,  1795.  Defendant's  evidence  tended 
to  establish  it  at  the  point  contended  for  by  him.  And 
plaintiff's  evidence  tending  to  show  that  this  line,  the 
one  contended  for  by  defendant,  was  not  the  Stokley  Don- 
elson line. 

There  are  some  exceptions  taken  to  the  evidence  which 
we  are  not  prepared  to  approve,  as  we  understand  the  rul- 
ing  of  the  Court.  But  as  the  point  does  not  distinctly 
appear,  and  we  may  not  understand  the  point  intended  to 
be  made,  and    as  a  ruling  on  this  point  in  favor  of  the 
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plaintiff  would  probably  not  materially  affect  a  new  trial, 
we  prefer  to  put  our  opinion  on  a  more  substantial  point. 
At  the  close  of  the  evidence  the   plaintiff  asked  several 
special  instructions  of  the  Court  which  we  will  not  repeat 
in  full.     But  in   these  instructions  he  asked  the  Court  to 
charge  that   the  first  call  "South  360  chains  to  a  stake, 
supposed  to  be  Stokley  Donelson's  line,  thence  with  his  line 
east  390  chains  to  his  north-east  corner,"  was  too  vague  and 
uncertain  to  vary  the-  course  and  distance  called  for  in  the 
grant.     And  that  the  Court  should  so  charge  the  jury  and 
instruct  them  that  said  grant  stopped  at  the  end  of  the  call 
for  360  chains,  and  thence  run  east.     The  Court  refused 
this  prayer  of  plaintiff,  and  instructed  the  jury  "that  if 
they  should  find  that  the  beginning  corner  of  the  Donelson 
grant  was  at  the  point  designated  by  the  hand  at  the  figure 
28,  as  contended  for  by  defendant,  and  that  its  lines  had 
been  run  out  and  marked  and  located  at  the  date  of  Blount's 
grant,  or  that  they  were  susceptible  of  location  to  a  math- 
ematical certainty  from  the  Donelson  grant,  the  beginning 
corner  of  the  Blount  grant  being  admitted,  the  call  of  the 
Blount  grant  'beginning  at    an    ash  opposite  the  Painted 
Rock,  running  south  360  chains  to  a  stake  supposed  to  be 
in  Stokley  Donelson's  line,  and  then   east   with   his  east 
line  390  chains  to  his  northeast  corner,  &c.'  (though  the 
distance  gave  out  before  the  Donelson  line  was  reached  by 
the  first  call)  the  second  call  would  carry  the  line  to  the 
nearest  limit  in  the   Stokley  Donelson  line,  and  then  with 
that  line  to  the  north-east  corner  of  Donelson's  grant,  if 
such  a  line  can  be  found,  and  if  they  believe  from  all  the 
evidence  that  the  Stokley  Donelson  lilie  was  the  line  called 
for  in  the  Blount  grant,  that  the  land  in  controversy  was 
covered  by  the  Blount  grant,  "and  the  plaintiff  could  not 
recover.     That  if  they  should  find  that  the  Stokley  Donel- 
son grant  had  been  correctly  located  ;  that  its  beginning 
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corner  was  established  at  the  date  of  its  issue,  and  its  lines 
were  located  or  were  susceptible  of  location  to  a  mathe- 
matical certainty  from  the  grant,  and  the  lines  of  the  Stok- 
ley  Donelson  grant  were  the  lines  called  for  in  the  Blount 
grant,  that  the  law  would  extend  the  second  call  in  the 
Blount  grant  to  the  line  of  the  Stokley  Donelson  grant, 
and  then  with  it  to  its  north-east  corner,  &c.  So  that  at 
the  date  of  the  plaintiff's  entry  and  grant  there  was  no 
land  vacant  and  open  to  grant  within  the  said  boundary, 
the  same  having  been  previously  granted  to  Blount  by  the 
State." 

So  then  the  question  is.  Was  the  refusal  to  give  the 
instructions  asked  and  the  charge  as  given  erroneous  ?  If 
they  were,  the  plaintiff  is  entitled  to  a  new  triali  If  they 
were  not,  then  the  judgment  should  be  affirmed. 

In  the  early  history  of  this  State  there  were  a  great  many 
very  large  grants  of  land  obtained  by  speculators,  com- 
monly called  Speculation-grants.  As  the  country  did  not 
fill  up  rapidly,  these  lands  did  not  increase  in  value  rapidly, 
and  but  few  of  these  "speculators"  derived  much  benefit 
from  such  lands.  But  many  of  them  have  floated  down 
with  the  current  of  time,  and  are  now  in  the  hands  of  other 
speculators  who  now  hold  them  under  tax-titles  or  other- 
wise, purchased  for  small  sums.  And  as  these  lands  now 
begin  to  grow  in  value  and  importance,  we  have  more  and 
niore  litigation  growing  out  of  these  old  grants,  the  most  of 
them  being  located  in  an  almost  unsettled  rough  mountain 
country,  the  lines  of  which  often  extend  for  miles.  Many 
of  them,  it  is  said,  were  never  actually  surveyed,  but  a  party 
wanting  to  make  an  entry  would  locate  a  beginning  corner 
and  then  plot  the  boundaries,  and  in  the  language  of  the 
Court  below  locate  them  "with  mathematical  certainty"  by 
simply  making  a  plot  of  a  survey.  And  it  is  evident  to  our 
minds  that  both  the  Blount  grant  and  the  Donelson  grant 
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(some  of  the  lines  of  which  were  20  miles  long)  were  located 
in  this  way.  And  this  may  afford  some  explanation  for 
the  Blount  grant  calling  for  "a  stake  supposed  to  be  in  the 
Stokley  Donelson  line" — when  the  Stokley  Donelson  line 
is  a  mile  and  a  quarter  from  where  the  calls  in  the  Blount 
grant  give  out,  if  the  Stokley  Donelson  line  is  where  defend- 
ant contends  it  is. 

The  general  rule  is  that  the  calls  in  a  grant  or  deed  con- 
trol in  locating  the  land  granted  or  conveyed.  But  this 
general  rule  is  subject  to  the  exception  that  when  a  natural 
object  or  monument  is  also  called  for  in  the  deed  or  grant, 
susceptible  of  location  and  is  identified  and  located,  that 
this  will  control  course  and  distance,  as  called  for  in  the 
instrument.  And  the  courts  have  held  that  the  line  of  an 
adjacent  tract,  if  known  and  established  at  the  time  of  issu- 
ing the  grant  or  executing  the  deed,  may  constitute  such 
natural  object  or  monument. 

But  this  exception  is  put  on  the  ground  that  the  natural 
object  is  more  certain  than  course  and  distance,  as  these 
depend  upon  the  correctness  of  the  compass,  the  accuracy 
of  the  surveyor  and  the  faithfulness  of  the  chain -carrier. 

To  take  the  case  out  of  the  general  rule  that  course  and 
distance,  as  called  for  in  the  conveyance,  control,  there 
must  be  another  call  more  certain  than  course  and  dis- 
tance. Then,  is  the  call  to  a  stake  "supposed  to  be  in 
Stokley  Donelson's  line"  one  mile  and  a  quarter  from 
where  the  course  and  distance  called  for  in  the  grant  give 
out — more  certain  than  course  and  distance  called  for^  It 
is  manifest  from  the  call  itself  that  the  party  locating  this 
grant  did  not  know  where  Stokley  Donelson's  line  was. 
And  if  he  did  not  know  where  it  was  then,  but  it  should, 
a  hundred  years  after  the  grant  was  issued,  be  found  that 
the  Stokley  Donelson  line  was  one  mile  and  a  quarter  from 
where  the  calls  of   the  grant  located  the  grant,  can    it  be 
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reasonably  contended  that  this  uncertain  call  "supposed  to 
be  in  the  Stokley  Donelson  line"  is  more  certain  than  the 
call  "thence  south  360  chains  to  a  stake."  This  it  must 
be,  or  the  calls  of  course  and  distance  contained  in  the 
grant  will  control.  This  is  the  general  rule,  and  the  excep- 
tion must  be  established  or  the  general  rule  will  pre^pail. 

Then  if  there  was  nothing  more  in  the  call  than  this  (a 
Btake  supposed  to  be  in  Stokley  Donelson's  line)  it  seems 
clear  to  us  upon  the  "  reason  of  the  thing  "  that  this  call 
would  not  be  suflBcient  to  take  the  case  out  of  the  gen- 
eral rule,  and  the  course  and  distance  called  for  in  the  grant 
must  prevail.  But  this  is  not  only  so  upon  the  reason  of 
the  thing,  but  it  has  been  so  held  by  our  Court.  Mizell  v. 
SimmonSy  79  N.  C,  182.  But  the  call  does  not  stop  with 
the  call  for  a  stake  "  supposed  to  be  in  Stokley  Dooelson's 
line,"  but  it  then  calls  as  follows  "  thence  with  his  line 
east  390  chains  to  his  north-east  corner."  And  it  is  claimed 
for  the  defendant  that  this  call  is  more  certain  than  the 
other,  and  carries  the  south  line  of  the  Blount  grant  to  the 
Donelson  line  wherever  it  may  be.  But  we  do  not  assent 
to  this  proposition.  In  our  opinion,  any  call  to  take  the 
case  out  of  the  general  rule  must  be  both  reasonable  and 
certain,  and  we  do  not  think  this  is  either.  We  do  not 
think  it  reasonable  that  when  the  State  granted  to  Blount  a 
tract  of  land  commencing  on  the  west  side  of  the  river  at 
the  Painted  Rock,  thence  south  360  chains,  it  intended 
that  line  to  extend  one  and  a  fourth  miles  further  than  was 
called  for.  And  to  have  this  effect  the  call  must  be  to  some 
well  known  and  well  established  object,  at  the  time  of  the 
grant.  But  as  it  appears  to  us  this  call  depends  upon  the 
other  call  "  supposed  to  be  in  Stokley  Donelson 's  line  "  and 
it  is  no  stronger  than  that  call,  which,  we  have  seen,  is  not 
8ufScient.     If  the  Blount  grant  had   extended  to  Stokley 

Donelson 's  line,  thence  east  would  have  necessarily  run  with 
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Stokley  Donelson's  line,  as  his  line  was  an  east  and  west 
line.  But  if  the  grant  did  not  go  to  the  *'  supposed  line  " 
then  it  did  not  run  east  with  the  "  supposed  line."  Whether 
we  get  to  the  Stokley  Donelson  line  or  not,  does  not  change 
the  calls  in  the  Blount  grant.  It  is  thence  east  from  wher- 
ever  the  Blount  grant  stops. 

It  is  not  pretended  that  the  defendant  established 
or  found  any  corner  or  line  of  the  Stokley  Donelson 
grant,  except  the  beginning  corner.  And  the  other  lines 
and  corners  of  a  60,400  acre  grant  are  attempted  t<j^  be 
established  by^a  survey  "  with  mathematical  certainty  "  to 
control  the  course  and  distance  called  for  in  the  Blount 
grant.  It  is  not  contended  that  any  marked  line  or  monu- 
ment is  found  locating  the  Stokley  Donelson  line  at  the 
point  where  defendant  conten^ds  that  the  Blount  grant 
should  terminate.  We  do  not  think  such  a  mathematical 
line  as  this  can  be  used  to  control  the  positive  calls  of  course 
and  distance  contained  in  the  Blount  grant.  Who  can  tell 
that  there  are  not  errors  in  the  calls  of  course  and  distance 
in  the  Stokley  Donelson  grant,  or  in  the  survey  made  in  a 
rough  and  almost  unbroken  forest. of  a  60,000  acre  tract  of 
land  granted  a  hundred  years  ago  ? 

The  surveyor  testified  (and  his  testimony  is  made  part 
of  the  Judge's  case  on  appeal)  that  to  survey  the  Blount 
grant,  as  contended  for  by  defendant,  it  would  contain 
between  •25,000  and  30,000  acres  of  land ;  and  to  survey  it 
by  the  calls  and  distances  in  the  grant,  as  contended  should 
be  done  by  plaintiff,  it  will  contain  more  than  10,240  acres 
(this  being  the  amount  called  for  in  the  grant). 

We  are  not  inadvertent  to  the  fact  that,  as  a  general  rule 
quantity  of  acres  called  for  in  the  conveyance  cannot  be 
invoked  to  establish  lines  and  locate  the  deed.  But  it  has 
been  held  by  this  Court  that  "  where  the  boundaries  are 
doubtful   it  becomes  an  important  element."     Cox  v.  Cox^ 
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^1  N.  C,  256.  We  do  not  think  this  south  boundary  of  the 
Blount  grant  doubtful.  But  if  it  should  be  considered  so 
then  this  question  of  quantity  comes  in  to  sustain  the  view 
we  have  taken  of  this  ease. 

We  are  of  the  opinion  that  plaintiff  was  entitled  to  the 
prayer  as  above  stated  and  there  w^as  error  in  the  Court's 
refusing  to  give  the  same,  and  there  is  also  error  in  the 
charge  as  given.  The  plaintiff  is  entitled  to  a  new  trial 
and  it  is  so  ordered. 

New  Trial. 

AvBBY,  J.  (dissenting) :  It  was  conceded  that  the  call 
from  a  known  beginning,  "running  south  360  chains  to  a 
stake  supposed  to  be  in  Stokley  Donaldson's  line"  would 
not  control  course  and  distance  under  the'ruling  in  Mizzell 
V.  StTmrumSj  79  N.  C,  182,  even  where  the  location  of  the  line 
called  for  was  unquestioned  and  no  difficulty  would  arise 
about  the  point  where  an  extended  line  would  intersect  with 
the  "Stokley  Donaldson  line,"  but  the  question  presented 
by  the  appeal  is  whether  the  Judge  erred  when  he  refused 
to  charge  the  jury  that  the  two  calls  "South  360  chains  to  a 
stake,  supposed  to  be  in  Stokley  Donaldson's  line,  thence 
with  his  line  390  chains  to  his  north-east  corner,"  were 
too  vague  and  uncertain  to  vary  the  course  and  distance 
called  for  in  the  grant,"  though  the  defendant  offered 
evidence  "tending  to  show  the  location  of  the  Donaldson 
line  as  contended  for  by  him,"  v4z.,  where  he  contended  the 
extended  line  intersected. 

The  Court  instructed  the  jury  in  substance  that  if  the 
Stokley  Donaldson  line  could  be  ascertained  with  "mathe- 
matical certainty,"  the  first  call  taken  in  connection  with 
the  second  would  be  construed  so  as  to  give  effect  to  all  of 
the  descriptive  words  and  would  extend  the  first  line  to  the 
Donaldson  line  and  run  with  it  the  distance  called  for.     If 
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the  first  call  had  been  for  stake  "in"  Stokley  Donaldson's 
line  and  that  line  had  been  at  the  time  of  taking  out  the 
grant  "an  established  line  or  capable  of  being  then  esiab- 
liahed^^^  then,  upon  the  authority  of  Mizzell  v.  Simmons  (on 
page  187)  and  Carso^i  v.  Blount^  there  cited,  it  would  have 
been  competent,  by  a  survey  of  the  Donaldson  grant,  to 
establish  the  line  called  for  and  then  extend  the  first  line 
till  it  should  intersect  with  it.  This  would  be  done  upon 
the  fundamental  maxim,  that  the  law  regards  as  certain 
whatever  can  be  made  certain  with  the  data  available  for 
the  purpose.  The  opinion  delivered  bv  Justice  Bynum,  in 
Mizzell's  case,  that  aline  which  was  capable  of  being  estab- 
lished would  control  distance  as  effectually  as  one  actually 
marked,  finds  support  in  a  long  line  of  decisions.  Judge 
Pearson  in  Corn  v.  McCrary^  3  Jones,  496,  said  of  a  similar 
line :  "It  makes  no  difference  whether  it  is  a  marked  or 
an  unmarked  or  mathematical  line,  as  it  is  termed  in  the 
case,  provided  it  be  the  line  which  is  called  for."  In  the 
same  opinion  he  defines  a  mathematical  line  as  one  not 
marked  but  ascertained  by  running  the  call  from  one  known 
corner  to  another.  It  is  admitted  that  there  was  evidence 
tending  to  show  the  location  of  the  Donaldson  line,  that 
would  have  been  intersected  by  extending  the  first  call. 
The  same  learned  Justice,  in  Graybeal  v.  Powers^  76  N.  C, 
66,  announces  the  doctrine  distinctly  that  whenever  a  line 
of  another  tract  (whether  a  marked  or  mathematical  line) 
is  called  for,  course  must  be  disregarded,  if  the  jury  find 
that  the  evidence  is  suflicient  to  locate  the  line  mentioned. 
It  being  conceded  then  that  there  was  testimony  tending 
to  locate  the  line  mathematically,  it  follows  upon  the 
authorities  cited  above  that  distance  must  be  disregarded, 
if  the  jury  think  it  established  mathematically  by  running 
between  two  known  corners,  just  as  if  there  had  been  addi- 
tional evidence  that  it  was  marked.     If  there  is  any  estab- 
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lished  rule  of  construction  which  would  require  that  the 
second  line  should  be  run  direct  to  the  Donaldson  line,  if 
the  jury  considered  the  evidence  sufficient  to  locate  it,  the 
judge  did  not  err  in  his  instruction  to  the  jury  that  if  they 
found  from  the  evidence  that  the  Donaldson  line  had  been 
run  out  and  marked  and  located,  or  that  it  ''  was  suscepti- 
ble of  being  located  to  a  mathematical  certainty,"  then  the 
second  call  would  be  run  to,  and  then  with  that  line 
according  to  the  call.  If  the  Donaldson  line  could  be 
ascertained  with  mathematical  certainty  (that  being  a 
question  for  the  jury  when  the  testimony  was  conflicting) 
the  call  "  thence  with  his  (  Donaldson's )  line  would  be 
according  to  all  of  the  authorities,  more  certain  than  the 
other  description  "  East  390  chains  to  his  north-east  cor- 
ner." But  it  is  a  familiar  and  well  established  rule  that  in 
cases  like  this  the  line  must  be  run  so  as  to  fulfill  both 
descriptions  as  near  as  possible.  Buckner  v.  Anderson^ 
111  N.  C,  572;  Shaffer  v.  Hahan^  Ihid^  1;  Proctor  v. 
Rowcj  4  Dev.,  670  ;  Shultz  v.  Young^  3  Ired.,  385.  "  It  is 
a  leading  rule  in  the  construction  of  all  instruments  ( said 
Judge  Gaston  in  Shultz  v.  Young^  sxipra)^  that  eflect  should 
be  given  to  every  part  thereof,  and  in  expounding  the 
description  in  a  deed  or  grant  of  the  subject  matter  thereof 
they  ought  to  be  reconciled  if  possible  and  as  far  as  possible. 
If  they  cannot  stand  together,  each  of  them  is  to  be  con- 
sidered as  declaring  the  intent  of  the  parties.  The  lines  of 
other  tracts  may  be  as  notorious  and  certain  as  any  natural 
object,  and  by  making  one  of  these  lines  a  part  of  the 
description  of  the  thing  granted,  the  parties  represent  it  as 
a  known  line  by  which  the  certainty  of  the  thing  granted  is 
defined."  Upon  the  principle  stated,  the  Court  held  in 
that  case  that  in  order  to  fulfill  the  whole  of  a  description 
from  a  certain  point  "  South  with  A  B's  line  310  poles  to  C 
D's  corner,"  where  the  direction  of  C  D's  corner  was  at 
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right  angle  with  that  of  A  B's  line,  it  was  proper  to  run 
the  distance  called  for  310  poles  with  A  B's  line,  and  thence 
direct  to  C  D's  corner.  Our  case  presents  the  question 
whether  precisely  the  same  leading  purpose  of  the  following 
two  descriptions,  whether  they  can  be  reconciled,  would 
not,  as  the  Judge  told  the  jury,  extend  the  distance  so  as  to 
reach  the  Donaldson  line,  if  in  the  opinion  of  the  jury  it 
was  properly  located,  and  meet  the  description  fully  by 
running  with  it  to*  the  objective  point  called  for.  In  this 
way,  the  three  purposes  of  the  grantor,  to  run  with  a  cer- 
tain line,  to  run  a  certain  distance,  and  to  reach  a  given 
object  would  all  be  carried  out.  Among  the  older  cases 
which  recognize  the  doctrine  of  diverging  from  a  course  so 
as  to  run  with  a  natural  boundary  and  return  by  the  most 
direct  route  to  a  known  objective  point,  is  that  of  Cherry  v. 
Sladcy  3  Murphy,  82,  and  among  the  later  cases  that  of 
Long  v.  Long^  73  N.  C,  370. 

The  principle  which  governs  this  case  was  recognized  by 
both  parties  in  Buckner  v.  Anderson^  supra^  but  the  con- 
troversy grew  out  of  the  diiference  as  to  its  proposed  appli- 
cation. Upon  looking  into  the  facts,  it  is  manifest  that  the 
ruling  in  that  case  sustained  the  instruction  excepted  to  in 
this. 

I  do  not  think  that  the  Court  can  take  judicial  cogni- 
zance of  the  history  of  land  grants,  certainly  outside  of 
what  appears  in  the  judicial  annals  of  the  State.  But  even 
the  judicial  history  indicates  that  the  original  grantee, 
under  whom  the  defendant  claims,  obtained  patents  for 
large  bodies  of  land  covering  a  considerable  portion  of 
many  Counties,  notably  Yancey,  Madison,  Buncombe  and 
Haywood,  and  that  a  large  number  of  small  land  owners 
trace  their  titles  to  that  source.  I  cannot  concur  in  speak- 
ing disparagingly  of  any  title  acquired  in  a  way  that  the 
law  pronounces  legitimate.     Proprietors  of  large  bodies  of 
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territory  and  owners  of  small  homesteads  should  feel  that 
they  meet  with  equal  favor  before  the  Courts,  and  even 
claimants  under  tax  titles,  which  will  rarely  if  ever  be 
found  valid  where  they  were  executed  before  the  passage 
of  the  statute  regulating  the  sale  of  land  for  taxes,  which 
is  now  in  force,  are  entitled  to  the,  full  protection  afforded 
by  the  laws.  It  is  true  that  nearly  all  of  the  surveys  made 
a  hundred  years  ago,  whether  for  large  or  small  tracts, 
covered  far  greater  acreage  than  they  purported  to  include, 
and  many  grants  for  small  tracts  embraced  within  their 
limits  proportionally  as  great  an  excess  over  the  acreage 
called  for  as  the  large  grant  offered  in  this  case  would 
cover,  if  surveyed  according  to  the  contention  of  the 
defendant.  We  cannot  make  a  rule  for  large  tracts  with- 
out disturbing  the  principles  under  which  the  boundaries 
of  smaller  ones  have  by  common  consent  been  settled. 


J.  H.  SMITH  V.  ARTHUR,  COFFIN  &  CO. 

Costs — Surety  on  Prosecution  Bond — Agreement  of  Parties 
as  to  Costs  Not  Binding  on  Surety — Appeal — Prac- 
tice, 

1.  A  surety  on  plaintiff ^s  prosecution  bond  is  liable  only  for  ''such 

costs  as  defendant  shall  recover  of^he  plaintiff  in  the  action 
and  is  not  liable  for  any  part  of  the  plain tiff^s  costs. 

2.  Where  the  plaintiff  in  an  action  obtained  judgment  against  the 

defendant  for  a  certain  amount  and  costs  but  execution  was 
stayed  and  the  action  retained  until  a  counter  claim  raised 
by  the  defendant  could  be  disposed  of,  and  a  compromise  of 
such  counter  claim  was  agreed  upon  between  the  parties 
whereby  plaintiff's  judgment  was  reduced  and  he  consented 
to  pay  costs ;  Held^  that  such  agreement  was  not  binding  on 
the  surety  on  the  prosecution  bond  and  he  is  not  liable  for 
any  of  the  costs  of  the  action. 
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3.  Though  a  surety  on  a  proBecution  bond  is  not  a  party  to  th.e 
action  yet,  when  he  is  made  a  party  to  a  proceeding  to  t&x 
the  costs  in  a  case,  he  may  appeal  from  the  order  allowing 
the  motion  to  retax. 

m 

Motion  to  retax  the  costs  in  an  action,  heard  before  Shu- 
ford^  cA,  at  Fall  Term,  1894,  of  Swain  Superior  Court. 
The   facts   appear   in    the   opinion    of    Associate   Justice 

FUBCHEB. 

Mr.  J.  W.  Cooper^  for  E.  G.  Cooper  (appellant). 
Messrs.  Fry  cfe  Newhy^  contra. 

FuRCHEB,  J. :  On  the  12th  day  of  July,  1889,  plaintiff 
brought  suit  against  defendants,  returnable  to  Fall  Term 
of  Swain  Superior  Court.  In  this  action  R.  L.  Cooper 
became  plaintiff's  surety  for  the  prosecution  of  his  suit. 
Plaintiff  filed  his  complaint  and  defendants  filed  their 
answer  in  which  they  set  up  a  counter  claim  to  plaintiflTs 
action.  At  Fall  Term,  1891,  plaintiff  recovered  judgment 
against  defendants  for  the  sum  of  $2,445,  and  cost  of 
action. 

But  this  trial  did  not  dispose  of  defendant's  counter 
claim  and  the  case  w^as  retained  on  the  docket,  until  that 
could  be  disposed  of  and  execution  of  plaintiff" 's  judgment 
was  stayed  until  that  was  done.  Afterw^ards  (but  it  does 
not  apper  at  what  time)  plaintiff  and  defendants  agreed  to 
refer  the  matters  involved  in  defendants'  counter  claim  to 
Mr.  Newby.  But  it  does  not  appear  that  he  ever  took  the 
account. 

Sometime  after  this  plaintiff  and  defendants  agreed  upon 
terms  of  compromise  as  to  defendant's  counter  claim  in  which 
defendants  were  to  pay  into  Court  the  sum  of  $1,650,  and  to 
release  any  further  claim  they  might  have  on  account  of 
said  counterclaim,  and  plaintiff  agreed  to  accept  the  $1,650 
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in  fall  satiefaction  of  his  said  judgment  and  plaintiff  also 
agreed  in  this  compromise  to  pay  all  unpaid  cost. 

It  appears  from  the  findings  of  the  Judge  at  Fall  Term, 
1894,  that  there  remains  $29.20  due  Jenkins  and  Franks  as 
witnesses,  and  $25  allowed  Mr.  Newby  as  referee,  still 
unpaid.  The  sum  agreed  upon — $1,650 — was  paid  into 
court  but  at  what  time  this  was  done  does  not  appear. 

The  matter  stood  this  way  until  Fall  Term,  1894,  when 
defendants  made  a  motion  to  retax  the  cost  that  had  been 
taxed  against  defendants  under  the  judgment  of  1891,  and 
to  tax  them  against  the  plaintiff  and  the  said  R.  L.  Cooper, 
his  surety  on  the  prosecution  bond.  This  motion  was 
resisted  by  Cooper  but  allowed  by  the  Court,  and  judgment 
being  so  entered  against  said  Cooper  he  appealed  to  this 
Court.  Then,  leaving  out  of  view  the  question  of  time  (the 
motion  being  made  more  thah  one  year  after  the  judgment 
at  Fall  Term,  1891)  can  the  judgment  of  the  Court  appealed 
from  be  sustained  ? 

Section  209  of  The  Code  requires  that,  before  a  clerk  shall 
issue  a  summons,  he  shall  take  from  the  plaintiff,  a  bond  in 
the  sum  of  $200,  upon  condition  "  that  the  same  shall  be 
void  if  the  plaintiff  shall  pay  the  defendant  all  such  cost  as 
the  defendant  shall  recover. of  him,  in  the  action." 

In  contemplation  of  law,  the  parties  pay  the  cost  of  liti- 
gation as  the  action  proceeds  and  this  bond  is  given,  it  is 
true,  entirely  for  the  benefit  of  defendants.  The  surety  is 
not  bound  for  plain-tift^'s  cost.  Halhnan  v.  Dellinger^  84 
N.  C,  1. 

But  the  condition  of  the  bond  is  to  pay  the  defendant 
such  cost  as  he  shall  recover  of  plaintiff  "in  the  action." 
Then,  if  defendants  did  not  recover  of  plaintiff  any  cost 
"in  the  action",  the  surety  is  not  bound.  And  we  see  that 
in  this  case  the  plaintiff  recovered  of  defendants  $2,445,  and 
the  cost  of  adtion.     This  amount,  it  is  true,  was  reduced  to 
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$1,650,  by  way  of  compromise  and  agreement  of  the  parties 
in  which  agreement  the  plaintiff  agreed  to  pay  certain 
costs.  And  as  he  agreed  to  do  so,  he  ought  to  pay  it.  But 
this  agreement  to  pay  this  cost  does  not  bind  Cooper.  He 
was  no  party  to  this  agreement.  The  defendant  did  not 
recover  this  cost  in  the  action,  and  Cooper  is  not  bound  for 
any  cost  except  such  as  defendants  "recovered  in  this 
action"  and  he  recovered  none. 

Attorneys  for  defendants  contend  in  their  brief  that  this 
is  a  matter  of  discretion  in  the  Court  below  from  which 
there  is  no  appeal,  and  cite  as  authority  for  this  position 
the  case  of  State  v.  Massey^  104  N.  C,  877.  But  that  case 
is  under  Section  733  of  The  Code  and  has  no  application 
to  this  case,  and  can  in  no  way  be  authority  for  the  position 
taken. 

It  is  also  contended  in  the  brief  that  no  notice  of  appeal 
was  given,  and  that  the  case  on  appeal  was  not  served 
within  ten  days.  But  the  facts,  as  they  appear  from  the 
record,  are  otherwise. 

It  is  also  contended  in  the  brief  that  we  are  bound  by 
the  facts  found  by  the  Court  below.  We  recognize  this  as 
the  law,  and  decide  the  law  of  the  case  upon  the  facts  as  we 
find  them  in  the  record. 

Cooper,  though  not  a  party  to  the  original  action,  was 
made  a  party  to  this  proceeding,  and  had  a  right  to  appeal. 
We  therefore  hold  that  Cooper  is  not  liable  for  this  cost 
and  that  the  judgment  appealed  from  is  erroneous. 

Error. 
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G.  B.  GARDEN  v.  W.  R.  McCONNELL. 

Action  for  Damages — Slander  of  Title — Parol  Evidence 
of  Written  Contract^  when  admissible. 

1.  The  rule  that  parol  evidence  cannot  be  allowed  as  to  the  con- 

tents of  a  written  instrument  applies  only  in  actions  between 
parties  to  the  writing  and  where  its  enforcement  is  the 
gravamen  or  substantial  cause  of  the  action. 

2.  Where,  in  an  action  for  slander  of  plaintiiT^s  title,  it  was  alleged 

that  the  defendant  had,  by  misrepresentations  as  to  his 
title,  prevented  the  carrying  out  of  a  written  contract  for  the 
sale  of  the  land  between  plaintiCT  and  another,  parol  evidence 
as  to  the  contents  of  such  writing  was  admissible,  such  con- 
tract being  collateral  to  the  gravamen  of  the  charge  and 
material  only  as  to  the  measure  of  damages. 

^  Civil  Action,  tried  before  Shuford^  «A,  and  a  jury,  at 
Fall  Term,  1894,  of  Clay  Superior  Courl^  From  a  judgment, 
on  a  verdict  for  defendant,  plaintiff  appealed.  The  facts 
appear  in  the  opinion  of  Associate  Justice  Furches. 

Mr.  G.  B.  Carden^  for  plaintiff  (appellant). 
Mr.  J.  B.  Batchelor^  for  defendant. 

Furches,  J.  :  This  is  an  action  by  plaintiff  to  recover 
damages  for  slander  of  his  title  to  land.  Plaintiff  offered 
in  evidence  a  deed  from  T.  M.  Ledford  and  wife  to  himself, 
and  was  then  introduced  to  prove  a  sale  of  the  land  to  one 
Isbell,  and  on  stating  that  the  sale  was  in  writing  the 
defendant  objected  to  his  speaking  of  the  contents  of  the 
paper  writing,  and  the  objection  was  sustained.  Plaintiff 
then  introduced  Isbell  who  testifiefd  that  he  took  the  paper 
writing  and  assigned  it  to  one  Hoffman,  of  Detroit,  Michi- 
gan. Plaintiff  then  offered  to  prove  the  contents  of  the 
paper  writing.     Defendant  objected  and  the  objection  was 
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sustained.     Plaintiff  excepted  to  His  Honor's  rulings  and 
submitted  to  a  non-suit  and  appealed. 

It  is  a  well  settled  principle  of  the  law  of  evidence  that 
where  a  transaction  takes  place  between  parties,  which  is 
reduced  to  writing  and  signed  by  them  (  or  it  may  be  otlv- 
erwise  assented  to  by  them),  and  an  action  is  brought  to 
enforce  this  transaction,  the  written  evidence  must  be  pro- 
duced or  accounted  for  before  other  evidence  is  admissible 
as  to  the  transaction.  This  rule  is  put  upon  the  ground 
that  the  parties  have  agreed  that  the  writing  shall  be  the 
evidence  of  their  contract  or  transaction.  This  learning  is 
too  familiar  to  call  for  citations  to  support  it. 

But  this  rule  only  obtains  in  actions  between  parties  to 
the  written  evidence  of  the  contract  and  where  its  enforce- 
ment is  the  gravamen — the  grievance  complained  of — the 
substantial  cause  of  the  action.  Burrill's  Dictionary,  668  ; 
1  Greenleaf  Evidence,  366.  This  action  is  not  between 
the  same  parties  who  made  the  written  contract  to  sell  the 
land.  That  was  between  the  plaintiff  and  Isbell,  and  this 
action  is  between  the  plaintiff  Garden  and  the  defendant 
McConnell.  The  defendant  McConnell  is  no  party  to  this 
writing,  and  is  in  no  way  bound  by  it.  And  as  he  is  not 
bound  by  it,  as  between  him  and  the  plaintiff,  the  plaintiff 
is  not  bound  by  it.  If  it  binds  one,  it  binds  the  other. 
And  as  it  does  not  bind  defendant,  it  does  not  bind  the 
plaintiff.  Reynolds  v.  MagneHH^  2  Ired.,  26.  But  this 
action  is  not  brought  upon  this  written  contract  between 
the  plaintiff  and  Isbell.  It  is  brought  against  the  defend- 
ant upon  the  allegation  that  he  had  falsely  claimed,  to  the 
party  to  whom  plaintiff  was  about  to  sell  his  land,  that  he 
the  defendant  was  the  owner  of  one-half  of  the  mineral 
interest  in  the  same,  and  plaintiff's  title  was  not  good, 
and  that  defendant  by  this  means  had  prevented  him  from 
making  the  sale.     This   false   representation   is  what  the 
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plaintiff  complains  of.  This  is  the  gravamen — the  griev- 
ance. Burrill's  Dictionary,  supt^a.  The  sale  to  Isbell, 
and  the  writing  which  was  the  evidence  of  that  transaction, 
as  between  plaintiff  and  Isbell,  is  collateral  to  the  grava- 
men— the  issue — in  this  action,  and  is  only  material  as  to 
the  measure  of  damage  to  which  plaintiff  would  be  enti- 
tled, if  he  sustains  the  issue  as  to  the  slander — the  alleged 
grievance  •he  has  against  defendant.  This  paper  then 
being  collateral  to  the  issue — the  grievance  complained 
of — its  contents  may  be  shown  w^ithout  producing  the 
paper.  Reynolds  v.  Magness^  supra ;  Pollock  v.  Wilcox^ 
68  N.  C,  46 ;  Wilson  v.  Miller,  69  N.  C,  137  ;  State  v. 
W^ilkerson,  98  N.  C,  696.  There  was  error  in  sustaining 
defendant's  objection  to  the  testimony. 

New  Trial. 


W.  H.  ROWLAND  v.  OLD  DOMINION  BUILDING  &  LOAN 

ASSOCIATION  et  al. 

Suilding  and  Loan  Association — Contract —  Usury — Fore- 
closure  of  Mortgage —  Uniform  Laws. 

1.  A  contract,  by  which  the  stock,  taken  out  by  a  borrower  and 

assigned  to  the  association,  when  the  mortgage  is  executed, 
is  forfeited  to  the  association  on  default,  without  allowance 
of  credit  on  the  mortgage  for  the  payments  made  on  the 
stock,  is  unconscionable,  and,  though  upheld  by  the  laws  of 
the  association's  own  state,  will  not  be  enforced  in  North 
Carolina. 

2.  When  the  foreclosure  has  realized  enough  to  pay  the  sum  bor- 

rowed, with  interest  at  the  rate  stipulated  on  the  face  of  the 
mortgage,  and  expenses,  and  the  association  has  allowed 
nothing  for  payments  made  by  the  borrower  on  his  stock, 
which  he  assigned  to  the  association  when  he  made  the 
mortgage,  such  assignment  is  to  be  treated  as  merely  a  pledge 
of  additional  security  for  the  loan  and  the  borrower  is  enti- 
tled to  a  return  of  the  stock. 


878  m  THE  SUPREME  COURT.  [116 

Rowland  v.  Loan  Association. 

3.  Laws  must  be  consistent  with  each  other  and  uniform  in  their 
bearing  upon  all  the  people  of  the  State,  and  inasmuch  as  the 
general  law  fixes  the  rate  of  interest  at  six  per  cent,  per 
annum,  no  law  of  the  General  Assembly  can  be  allowed  to  alter 
or  change  the  general  law  in  this  respect.  Hence,  Chap.  444« 
Acts  of  1895,  amendatory  of  Ch.  7,  Vol.  2,  of  The  Code^  has  not 
the  effect  of  allowing  a  charge  by  B.  &  L.  Associations  of  a 

»  greater  rate  than  six  per  cent,  per  annum  on  loans. 

Petition  to  rehear  case  reported  in  115  K.  C,  p.  825. 

MoNTGOMEBY,  J.  I  The  matter  before  the  Court  arises 
upon  an  application  to  rehear  the  case  of  Rowland  v.  Asao- 
ciatioTiy  reported  in  115  N.  C,  826.  We  have  given 
each  and  all  of  the  grounds  specified  in  the  applica- 
tion a  thorough  and  careful  examination.  Indeed,  vre 
have  gone  over  the  whole  case,  as  it  appears  in  the 
record,  and  as  it  was  presented  to  the  Court ;  and  we  have 
<;onsidered  anew  the  opinion  of  the  Court,  in  all  its  bear- 
ings. In  addition,  we  have  also  thought  over  the  effect 
and  the  meaning  of  the  act  of  1893  and  that  of  1895, 
amendatory  of  chapter  7,  vol.  2,  of  The  Code  (Building  & 
Loan  Associations). 

We  were  urged  in  the  last  argument,  by  counsel  for  the 
defendants,  to  regard  these  acts  as  interpreting  the  original 
one  and  as  confirming  the  power  of  these  corporations  to 
charge,  for  money  loaned  by  them,  amounts  under  the 
names  of  "  dues,"  "  fines,"  "  fees,"  in  addition  to  the  rate 
of  interest  allowed  by  law.  If  this  be  conceded  to  be  the 
intention  of-  the  law-making  power,  it  does  not  follow  nec- 
essarily that  this  Court  will,  in  construing  these  statutes, 
ffive  eftect  to  such  intention.  Laws  must  be  consistent 
with  each  other  and  uniform  in  their  bearing  upon  all  the 
people  of  the  State.  The  Courts  cannot,  and  must  not,  in 
their  interpretation  of  the  law,  violate  this  principle.  "  No 
man  or  set  of  men   are  entitled  to  exclusive  or  separate 
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emoluments  or  privileges  from  the  community,  but  in  con- 
sideration of  public  services."  Const.,  Art.  1,  Sec.  7.  We 
have  a  general  law  fixing  the  rate  of  interest  at  6  per  cent, 
per  annum,  and  no  act  of  the  general  assembly  can  be 
allowed  to  alter  or  change  the  general  law  in  this  respect. 

We  reiterate  what  this  Court  said  in  the  case  of  Mills  v. 
Association^  75  N.  C,  292 :  "  We  know  of  no  device  or 
cover  by  which  these  associations  can  take  from  those  who 
borrow  their  money  more  than  the  legal  rate  of  interest, 
without  incurring  the  penalties  of  our  usury  laws.  Calling 
the  borrower  '  a  partner,'  or  substituting  ^  redeeming '  for 
'lending,'  or  'premium'  or  'bonus'  for  an  amount  which 
they  profess  to  have  advanced,  and  yet  withhold ;  or  *  dues ' 
for  *  interest,'  or  any  like  subterfuges,  will  not  avail.  We 
look  at  the  substance."  And,  too,  where  the  State  under- 
takes to  make  such  special  grants  to  special  interests,  we 
must  adopt  the  meaning  most  favorable  to  the  grantor, 
*'  for,"  as  Chief  Justice  Pearson  said  in  the  case  of  Hail- 
road  Co.  V.  JSeid^  64  N.  C,  at  page  158,  "  it  is  known  that 
in  obtaining  charters,  although  the  sovereign  is  presumed 
to  use  the  words,  in  point  of  fact  the  bills  are  drafted  by 
individuals  seeking  to  procure  the  grant,  and  that  '  the  pro- 
moters,' as  they  are  styled  in  England,  or  the  '  lobby  mem- 
bers,' as  they  are  styled  on  this  side  of  the  Atlantic,  have 
the  charters  or  acts  of  incorporation  drafted  to  suit  their 
own  purposes;  and  a  matter  of  this  kind,  instead  of  being, 
in  its  strict  sense,  a  contract,  is  more  like  the  act  of  an 
indulgent  head  of  a  family  dispensing  favors  to  its  different 
members,  and  yielding  to  importunity." 

If  corporations  combining  the  capital  of  individuals  are 
allowed  to  charge  more  than  the  legal  rate  of  interest,  by 
imposing  fines  and  penalties  upon  those  who  borrow  from 
them,  on  their  failure  to  meet  their  obligations,  the  general 
law  regulating  interest  will  be  defeated,  and  our  legitimate 
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banking  institutions  and  private  capitalists,  who  lend  money 
on  interest,  will  be  greatly  prejudiced  in  their  rights,  unless 
they  resolve  themselves  into  building  and  loan  associations, 
and  thus  make  a  dead  letter  of  our  usury  laws. 

Counsel  for  the  defendants  called  our  attention  to  the 
magnitude  of  the  business  and  the  immense  amount  of 
capital  of  these  associations,  their  aggregated  capital  doub- 
ling many  times  the  combined  capital  of  all  the  national 
banks  of  the  country.  This  is  a  strong  reason,  to  oar 
minds,  why  the  power  of  these  corporations  should  be 
watched  with  a  jealous  eye.  Justice  Reade,  in  delivering 
the  opinion  in  Mills'  case,  supra,  well  said :  "  They  are 
numerous  and  influential.  They  influence  legislation.  By 
their  liberal  advertising,  they  influence  the  press.  And 
even  the  courts  may  be  insensibly  affected."  The  enormous 
profits  which  the  defendant  association  derives  in  the  con- 
duct of  its  business,  as  set  forth  in  their  by-laws,  and  as 
demonstrated  in  the  opinion  in  this  case  delivered  by 
Justice  BuRWELL,  make  it  clear  that  the  laws  should  not 
grant  them  such  favors  as  they  claim  from  the  State. 

In  conclusion  we  are  satisfied  that  the  unanimous  decis- 
ion of  this  Court,  made  and  published  in  115  N.  C,  825, 
is  sound  in  all  respects,  and  is  the  law  of  the  land. 

Upon  the  application  for  the  rehearing  of  this  case,  Mr. 
Justice  BuRWELL  discovered  that  the  Court  had  overlooked 
a  credit  of  $130,  a  part  of  the  money  paid  by  defendant 
Noell,  which  the  plaintiff  had  given  to  Noell.  The  follow- 
ing is  the  language  of  Judge  Burwell  upon  discovering 
the  oversight :  "In  the  statement  of  the  account  made  by 
the  referee  occurs  this  item  :  *By  cash  paid  on  loan,  $130.' 
In  the  petition  for  a  rehearing  it  is  stated  that  this  credit 
was  placed  on  the  account  as  the  value  of  the  stock  and 
that  we  overlooked  that  fact.     This  is  true.     If,  therefore, 
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the  assignee,  Pittman,  is  declared  to  be  the  owner  of  the 
stock,  this  credit  should  be  stricken  from  the  account ;  for, 
as  we  have  held,  the  defendant  association  is  entitled  to 
have  all  that  it  loaned  Noell  with  6  per  cent,  interest 
thereon.  Indeed,  its  counsel  states  that  it  asks  no  more. 
The  proceeds  of  the  sale  of  the  mortgaged  property  are 
suflBcient,  it  appears,  for  that ;  and  therefore  there  is  no 
necessity,  in  order  to  satisfy  the  association's  claim,  that 
payments  on  stock  should  be  applied  on  the  debt.  Hence 
we  may,  without  encroachment  on  the  rights  of  the  building 
and  loan  association,  direct  that  it  be  paid  in  full  out  of  the 
proceeds  of  sale,  and  thus  leave  the  stock  for  him  to  whom 
Noell  assigned  it,  the  defendant  Pittman.  The  property 
iD  Court  consists  of  the  proceeds  of  sale  and  the  stock. 
Under  the  circumstances,  it  is  but  just  and  proper  that  the 
mortgaged  loan  (and  we  hold  it  to  be)  should  be  paid  out  of 
the  first,  the  proceeds  of  the  sale.  This  will  produce  an 
equitable  result."  The  petition  to  rehear  is  therefore  dis- 
missed, and  the  former  judgment  modified  in  respect  to  the 
S130  credit. 

AvEEY,  J.,  dissents. 


116—56 
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J.  8.   MERONEY,   Jr.,  v.   ATLANTA  BUILDING  AND  LOAN 

ASSOCIATION. 

Action  to  Enjoin  Foreclosure  of  Mortgage — Building  and 
Loan  Association — Usurious  Contract — Conflict  of 
Laws — Lex  Loci  Contracti — Lex  Loci  Solutionis. 

1.  Where  a  loan  was  made  by  a  Building  &  Loan  Association  of 

Georgia  to  a  citizen  of  this  State  on  application  to  and 
through  a  branch  agency  of  such  Associatian  located  in  this 
State  and  managed  by  a  local  treasurer  and  collector  in  this 
State,  to  whom  payments  Ivere  to  be  made  and  who  received 
commissions  on  his  collections  and  gave  fidelity  bond  to  the 
Association.  Held^  that  the  rights  and  liabilities  of  the  par- 
ties under  the  contract  (though  the  latter  recited  that  it  was 
solvable  in  the  other  State)  must  be  determined  by  the  laws 
of  this  State  and  not  by  the  laws  of  the  other  State — it  being 
the  evident  intent  of  the  parties  that  the  debt  should  be  dis- 
charged by  payments  to  the  local  treasurer  in  this  State. 

2.  In  the  enforcement  of  a  mortgage  on  land,  the  usury  law  of  the 

State  in  which  the  land  is  will  govern,  the  security  having 
been  given  for  money  to  be  used  in  the  State,  though  pay- 
ment of  the  loan  in  another  State  was  provided. 

8.  A  foreign  building  and  loan  association,  having  some  of  the 
features  of  the  building  and  loan  associations  organized 
under  the  laws  of  North  Carolina,  but  having,  in  addition, 
power  to  raise  funds  by  issuing  interest  and  dividend  bear- 
ing stock,  to  buy  and  sell  property,  in  general,  and  to  act  as 
agent  and  trustee  for  the  investment  and  management  of 
Funds,  is  not  entitled  to  exercise  the  special  powers  and 
privileges  of  such  local  organizations. 

4.  The  transaction  between  a  quasi  building  and  loan  association 

and  its  borrowing  stockholder  is  simply  a  loan,  and  is  usuri- 
ous, where  he  is  liable  under  certain  circumstances,  to  pay 
more  than  the  amount  loaned  and  legal  interest. 

5.  On  an  accounting  between  a  quasi  building  and  loan  associa- 

tion and  its  borrowing  stockholder,  he  should  be  charged 
with  all  he  received,  with  legal  interest  thereon,  and  should 
be  credited  with  entrance  fee,  stock  dues,  premiums,  and 
interest  on  payments  in  advance  of  legal  interest,  and  should 
not  be  charged  with  fines  for  noncompliance  with  provisions 
as  to  payment  of  premiums. 
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6.  Act  March  9,  1895,  restricting,  in  its  first  section,  building  and 
loan  associations  to  6  per  cent,  interest,  if  held  to  allow 
greater  interest  by  the  provision  of  a  subsequent  section 
authorizing  them  to  charge  costs,  expenses,  interest,  premi- 
ums, and  fines,  is  rei>ealed  by  Act  March  13,  1895,  prohibiting 
any  one,  without  exception,  to  exact  more  than  6  per  cent, 
for  the  loan  of  money. 

Action  to  enjoin  the  foreclosure  of  a  mortgage  and  for 
an  accounting,  heard  before  Arrrtfield^  e/.,  at  Fall  Term, 
1893,  of  Cherokee  Superior  Court.  There  was  judgment 
for  the  plain tiif  and  defendant  appealed.  The  facts 
appear  in  the  opinion  written  by  Mr.  Justice  Bubwell  before 
the  expiration  of  his  Term  of  office,  and  adopted  in  full  by 
the  Court. 

Messrs.  J.  W.  tfe  H.  L,  Cooper^  for  plaintiff. 
Mr,  J,  W.  Hinsdale^  for  defendant  (appellant). 

Clark,  J.  :  The  following  full  and  convincing  opinion 
prepared  by  Mr.  Justice  Burwell  at  last  term  is  adopted 
by  the  Court : 

"The  question  between  these  parties  is,  What  sum  is 
legally  due  to  the  corporation,  called  The  Atlanta  National 
Building  &  Loan  Association,  from  the  plaintiff  on  account 
of  a  loan  of  $300,  made  by  it  to  him  on  September  11, 1890, 
the  payment  of  which  was  secured  by  a  deed  in  trust  made  by 
the  plaintiff  and  his  wife  to  the  defendant  Goldsmith,  by 
which  they  conveyed  to  him,  as  trustee,  a  certain  town  lot 
in  Murphy,  Cherokee  County  ? 

"What  the  defendant  corporation  contends  for  as  its  dues 
under  its  contract  with  the  plaintiff,  is  clearly  set  out  in  the 
letter  of  its  able  counsel,  which  has  been  made  by.it  a  part  of 
its  answer.  This  letter  is  dated  March  10,  1892,  is  addressed 
to  the  plaintiff,  and  after  telling  him  that  the  writer  is 
instructed   Ho   foreclose  said   deed  of  trust,'  gives  him  'an 
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opportunity  to  settle'  without  a  sale  of  his  property,  as 
follows  :  ^You  were  a  subscriber  to  five  shares  of  the 
common  stock,  Class  "B"  of  said  Association,  upon  which 
you  have  paid  the  dues  of  60c  per  month  on  each  share 
from  March,  1890,  to  January,  1891,  inclusive,  eleven 
months,  at  $3  per  month,  $33.  See  By-Law,  No  3.  On 
September  11,  1890,  you  borrowed  $300  from  the  Associa- 
tion and  made  your  note  and  deed  of  trust  to  secure  the 
same  according  to  the  charter  and  by-laws  of  the  company. 
By  this  contract  you  agreed  to  pay  the  Association,  in  addi- 
tion to  the  dues  or  monthly  installments  upon  your  stock 
which  you  contracted  to  pay  upon  becoming  a  stockholder, 
the  sum  of  $3  per  month  as  interest  and  premium  on  said 
advance  until  the  stock  should  reach  its  par  value  ;  and  you 
stipulated  that  if  you  failed  to  pay  promptly,  when  due  and 
payable,  the  said  monthly  interest  or  premium,  fines  and 
monthly  payments  on  said  stock  for  a  period  of  three  months 
after  the  same  became  due  or  any  installment  thereof  became 
due,  then  at  the  option  of  the  said  Association  the  whole 
indebtedness  should  at  once  become  due  and  collectible.  You 
owe  interest  and  premium  for  the  same  time  according  to 
your  contract — $3  per  month  for  14  months,  $42.  The 
Association  has  exercised  its  option  and  now  requests  due 
payment  of  the  whole  indebtedness.  You  owe  under  your 
contract  of  subscription  to  five  shares  of  stock,  dues  from 
February,  1891,  to  March,  1892,  60c  per  share  per  month, 
for  14  months  at  $3  per  month,  $42.  You  likewise  owe 
for  14  months  at  10c  a  share  per  month,  or  50c  per  month 
for  14  months,  $7.  See  By-Law,  No.  8.  This  makes  a  total 
of  $91  to  be  added  to  the  principal  of  your  note,  $300, 
which  makes  a  total  of  $391.  By-Law  22,  paragraph  22, 
provides  :  'After  a  member  has  made  not  less  than  11  suc- 
cessive monthly  payments  of  dues,  exclusive  of  the  admission 
or  entrance  fee,  provided  he  has  paid  dues  for  every  month  up 
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to  the  date  of  withdrawal  and  all  fines  or  other  charges 
afi^ainst  him,  he  may  withdraw  the  amount  of  dues  paid  by 
him,  less  that  part  of  the  same  apportioned  to  the  expense 
fund,'  as  prescribed  in  by-law  No.  25,  with  interest  at  6 
per  cent,  per  annum  for  the  average  time  on  the  amount 
withdrawable.  Paragraph  4  of  the  same  by-law  provides  : 
'No  withdrawal  of  shares  which  are  in  arrears  will  be 
allowed  until  such  arrears  with  all  fines  and  other  charges 
have  been  paid ;  payment  of  dues  must  be  continued  until 
the  month  of  actual  withdrawal  ;  the  admission  or  entrance 
fee  and  the  ten  cents  per  share  per  month  appropriated  to 
the  expense  fund  cannot  be  withdrawn.  Sixty  days  notice 
in  writing  to  be  signed  by  the  shareholder  is  required  for 
all  withdrawals.  A  withdrawal  fee  of  $3  must  be  paid  on 
each  certificate.  Each  notice  to  withdraw  will  have  atten- 
tion in  order  in  which  it  is  received.  Dues  are  the  monthly 
installments  paid  on  shares  and  do  not  include  the  admission 
or  entrance  fee  of  one  dollar  per  share.'  By-Law  25  pro- 
vides :  'There  shall  be  retained  and  reserved  from  the 
monthly  dues  paid  on  the  shares  the  sum  of  ten  cents  per 
month  per  share  for  the  payment  of  expenses,  to  be  known 
as  the  expense  fund.  The  excesses  over  and  above  expenses 
to  go  to  the  profit  account.'  In  this  settlement  the  company 
will  concede  to  you  the  withdrawal  value  of  your  shares  as 
if  you  were  not  in  arrears.  Your  dues  on  stock  from  March, 
1890,  to  March,  1892,  at  $3  per  month,  would  be  $75,  less 
expense  fund  ten  cents  a  share,  fifty  cents  a  month,  for  25 
months,  $12 — leaving  due  $62.50.  Add  interest  at  6  per 
cent,  for  average  time,  12  months  and  a  half,  $3.40 — 
making  $65.90,  less  withdrawal  fee  $3 — leaving  $62.90. 
So  deducting  from  $391,  the  credit  of  $62.90  we  have 
$328.10  as  the  amount  which  the  Association  is  now  claim- 
ing to  be  due  by  you.  If  the  same  shall  be  paid  without 
foreclosure  you  will  be  relieved  of  the  additional  expense 
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of  10  per  cent,  of  $32.10,  attorney's  fee  and  expense  of  sale. 
Unless  you  shall  at  once  pay  to  me  the  amount  due  by  you 
to  said  association,  I  shall  under  my  instructions  proceed 
to  foreclose  the  deed  of  trust  according  to  law.  I  will  call 
your  attention  to  the  fact  that  this  contract  is  solvable  in 
Georgia  and  is  made  with  reference  to  its  laws.  The  Courts 
of  Georgia  have  decided  such  a  contract  to  be  valid  and 
binding.' 

*'  The  defendant  is  organized  under  the  laws  of  the  State 
of  Georgia  and  an  examination  of  its  charter,  a  copy  of 
which  is  filed  with  the  brief  of  its  counsel,  discloses  the 
fact  that  the  scope  of  its  power  is  very  extensive.  *  The 
object  of  said  Association,'  it  is  said,  'shall  be  pecuniary 
profit  for  its  stockholders,  to  encourage  the  saving  of  small 
sums  of  money,  to  aid  persons  of  limited  means  in  obtain- 
ing homes,  the  accumulation  of  a  fund  which  shall  be  paid 
in  monthly  instalments  by  its  stockholders,  and  lending  the 
same  on  real  estate,  personal  or  other  acceptable  security  to 
members  of  said  association  or  to  persons  not  members 
thereof  or  to  corporations,  and  to  take  and  hold  deeds, 
mortgages,  executions  or  other  liens,  or  personal  security 
therefor ,  to  sell,  assign,  transfer  or  otherwise  dispose  of  all 
such  securities  or  any  part  thereof;  to  make,  issue  and  sell 
bonds  or  other  obligation  based  on  the  security  and  prop- 
erty held  by  the  association  ;  to  buy,  sell,  own  and  deal  in 
any  real  or  personal  property ;  to  improve  any  such  real 
estate  by  erecting  buildings,  machinery  or  other  appliances 
for  increasing  the  value  thereof,  to  lease  or  rent  the  same, 
and  to  sell  the  same  for  cash  or  on  instalments ;  also  to  act 
as  agent  or  trustee  for  the  investment  and  management  of 
funds  for  persons,  corporations,  administrators,  executors, 
guardians  and  trustees.  To  carry  out  all  of  which  objects, 
as  well  as  to  do  any  and  all  other  acts  or  things  necessary 
and  lawful  in  the  prosecution  and  management  of  said  busi 
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ness  and  businesses,  petitioners  pray  to  be  invested  with 
fall  power  and  authority.' 

"And  by  its  charter  it  is  given  full  power  and  authority 
to  carry  out  all  these  objects  of  its  organization. 

"  Now,  if  we  leave  out  of  our  consideration,  for  the  pres- 
ent, all  questions  about  the  alleged  special  powers  and 
privileges  of  this  corporation,  and  all  questions  that  per- 
tain to  the  intricacies  of  the  business  of  Building  &  Loan 
Associations,  and  the  application  of  payments  made  by  the 
borrower  from  such  an  association  on  stock  in  liquidating 
his  indebtedness,  we  have  here  a  loan  of  money  made  by 
a  foreign  corporation  to  a  citizen  of  this  State  and  secured 
by  mortgage  on  land  in  this  State,  at  a  rate  that  is  plainly 
usurious  under  the  law  here,  12  per  cent.  (6  per  cent,  as 
interest  and  50  cents  per  month  as  premium)  and  an  insis- 
tence by  the  foreign  lender  that,  because  it  is  stipulated  in 
the  contract  that  it  is  '  solvable '  in  the  foreign  State  and  is 
made  with  reference  to  its  laws,  and  those  laws  allow  the 
taking  by  it  of  that  rate  of  interest  for  the  loan  of  money, 
the  courts  of  this  State  are  bound  to  enforce  such  a  con- 
tract by  a  decree  of  foreclosure. 

"The  proposition  challenges  careful  attention.  It  is 
important  that  foreign  capital  invested  within  our  borders 
shall  have,  to  the  very  utmost,  its  just  dues,  and  that  it 
shall  find  our  courts  ready  now,  as  they  have  always  been, 
to  protect  its  interest  and  enforce  all  its  lawful  rights.  But 
it  is  important  also  that  the  settled  policy  of  the  State 
should  be  upheld  by  its  courts,  and  that  schemes  which  to 
them  seem  manifestly  adopted  merely  to  evade  its  usury 
laws  should  not  be  allowed  to  bring  about  a  virtual  abroga- 
tion of  those  statutes. 

"If  a  foreign  bank  or  other  lender  of  money  may  establish 
local  branches  or  offices  in  this  State,  and  through  its  agents 
solicit  and  take  application  for  loans  on  mortgages  of  land 
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here  to  be  sent  to  the  home  office,  to  be  passed  upon  and 
allowed  there,  and  if,  because  of  such  arrangement,  and  the 
insertion  of  a  statement,  put  in  the  note  or  mortgage  that 
the  contract  is  '  solvable '  in  the  foreign  jurisdiction,  and  is 
made  '  with  reference  to  its  laws,'  the  courts  of  this  State 
are  required  to  enforce  such  contracts,  and  decree  a  fore- 
closure of  the  mortgage,  and  a  sale  of  the  land,  that  the  for- 
eign usurer  may  have  his  usury,  then,  surely  will  it  have 
come  to  pass  that  it  is  no  longer  true  that  there  is  no  *  cover 
or  device  "  by  which  the  wholesome  restraints  put  upon  the 
money  lenders  by  our  statutes  may  be  escaped. 

"  Upon  this  subject  there  is  in  Martin  v.  Johnson^  84  Ga., 
481,  a  most  emphatic  declaration  from  the  highest  Court 
of  the  State,  that  is  the  domicile  of  the  defendant  corpora- 
tion. A  loan  of  money  had  been  made  by  a  citizen  of 
Massachusetts  through  an  agent  in  Georgia  to  a  citizen  of 
the  latter  State,  secured  by  mortgage  on  land  there  but  pay- 
able in  the  former  State.  It  was  contended  that  the  rights 
of  the  mortgagee  were  not  to  be  governed  by  the  laws  of 
Georgia  in  respect  to  usury  because  the  note  was  pay- 
able in  Massachusetts.  The  Court  said :  '  If  this  Court 
should  hold  that  a  note  made  in  this  State  but  payable  in 
the  State  of  Massachusetts  for  money  advanced  by  the 
agent  of  a  person  who  resides  in  Massachiisetts  could  be 
collected  notwithstanding  it  contained  sixteen  per  cent, 
usurious  and  unlawful  interest,  then  the  law  of  this  State 
as  to  usury  would  be  inoperative  and  useless  ;  the  money 
lenders  of  those  States  that  have  no  usury  laws  but  which 
allow  to  be  collected  any  rate  of  interest  contracted  for, 
could  flood  this  State  with  their  agents  and  by  the  loan  of 
money  exact  the  highest  rate  of  interest,  even  a  hundred 
per  cent.' 

"It  seems,  therefore,  that  the  principle  for  which  the 
defendant  corporation  contends  is  denied  in  the  Courts  of  its 
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own  domicile— that  a  foreign  money  lender,  loaning  money 
in  Georgia  on  mortgage  on  Georgia  land,  mnst  be  content 
in  a  foreclosure  proceeding  to  have  the  amount  due  deter- 
mined by  Georgia  law. 

"The  reasons  that  support  the  rule  there  are  valid  here. 
The  rules  of  comity  require  us  to  allow  foreign  corpora-, 
tions  a  standing  in  our  Courts  to  enforce  the  valid  con- 
tracts they  may  have  made  with  our  citizens,  and  all 
such  liens  upon  property  situated  within  this  State  as 
they  have  lawfully  acquired.  But  that  comity  does  not 
require  that  we  should  allow  foreign  corporations  to 
enforce  contracts  here  if  such  enforcement  would  be  in 
conflict  with  our  laws,  and,  being  thus  in  conflict,  the 
enforcement  thereof  would  work  against  our  own  citizens, 
and  give  to  the  foreigner  an  advantage  which  the  resident 
has  not.  Walters  v.  Whitlock^  9  Fla.,  86  (76  Am.  Dec, 
607).  Much  less  does  it  require  that  we  should  allow  a 
Georgia  corporation  to  enforce  a  mortgage  loan  which  is 
illegal  and  void  by  our  laws  (  Ward  v.  Suyg^  113  N.  C,  489) 
while  in  that  State  the  rule  is  as  stated  in  Martin  v.  John- 
son^ supra, 

"  It  is  well  settled,  so  well  settled  that  authorities  need 
not  be  cited,  that  a  purely  personal  contract  made  in  one 
place  to  be  executed  in  another,  is  to  be  governed  by  the 
laws  of  the  place  of  performance.  This  general  rule  is 
subject  to  the  qualification  that  the  parties  act  in  good 
faith,  and  that  the  form  of  the  transaction  is  not  adopted 
to  disguise  its  real  character.     Tyler  ox*  Usury,  83. 

"Now,  it  seems  very  manifest  to  us,  considering  all  the  facts 
and  circumstances,  that  this  Georgia  corporation  required 
the  plaintifl^,  a  citizen  and  resident  of  this  State,  to  declare, 
in  the  obligation  given  by  him  to  it  for  the  money  loaned 
him,  that  the  contract  was  solvable  in  that  State  and  was 
made  with  reference  to  its  laws,  not  because   it   was  con- 
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tempi ated  by  either  of  the  parties  that  the  money  would  be 
paid  there,  or  that  the  parties  would  enforce  their  respect- 
ive rights  under  the  contract  in  the  courts  of  that  State, 
but  because  this  money  lender  desired  to  escape  the 
restraints  of  the  laws  of  this  State,  and,  by  this  formal 
declaration  inserted  in  the  contract,  compel  the  courts  of 
this  State  in  a  suit  for  the  foreclosure  of  the  mortgage  to 
adjust  the  rights  of  the  parties  according  to  the  liaws  of 
Georgia  and  the  decisions  of  its  courts,  and  in  disregard  of 
the  laws  of  this  State  and  the  decisions  of  this  Court. 

The  by-law  in  relation  to  the  establishment  of  local 
branches  is  as  follows :  'In  accordance  with  the  authority 
conferred  in  its  charter  this  Association  will  establish. local 
branches  in  Georgia  and  other  States  at  such  points  as  the 
board  of  directors  may  approve.  The  local  branches  shall 
elect  their  own  officers  and  directors  and  may  make  such 
by-laws  as  they  desire  to  govern  their  own  bodies  not 
inconsistent  with  those  of  the  parent  office.  The  treasur- 
ers of  the  local  branches  shall  give  such  bonds  to  the  asso- 
ciation for  the  faithful  performance  of  duties  and  the 
prompt  remittance  of  all  collections  by  them,  as  the  board 
of  directors  of  the  parent  office  shall  determine  in  each 
particular  case.  They  shall  receive  two  per  cent,  on  all 
collections  from  the  local  branches  made  and  paid  over  to 
the  treasurer  of  the  parent  office  by  them.' 

'*It  appears  from  the  record  that  there  was  a  'local 
branch'  at  Murphy,  through  which  this  loan  was  nego- 
tiated. It  is  evident  that  the  borrower  was  expected  to 
make  his  payments  to  the  treasurer  of  this  local  board, 
who  was  under  bond  'to  the  Association'  for  the  prompt 
remittance  of  all  collections.  The  by-laws  provided  for 
compensation  for  this  treasurer — two  per  cent,  of  his  col- 
lections. The  local  treasurer  must  be  considered  the  col- 
lecting agent  of  the  Association.     A  payment  to  him  must 
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be  considered  a  payment  to  the  Association.  Asseveration 
that  he  is  the  agent  of  the  local  branch,  not  the  parent 
company,  that  he  was  expected  to  receive  and  remit  money, 
not  as  agent  of  the  lender  to  whom  he  had  given  bond  for 
the  faithful  performance  of  his  duties,  but  of  the  borrower, 
cannot  avail.  It  is  evident  that  this  con*:ract,  which  the 
borrower  was  required  to  say  was  solvable  in  Georgia,  was 
in  fact  to  be  solved  by  payments  to  this  local  treasurer,  and 
that  the  form  of  the  transaction  was  adopted  to  disguise  its 
real  character. 

** Considering  the  transaction  therefore  without  any 
regard  to  the  intricate  questions  pertaining  to  what  are 
called  Building  &  Loan  Associations,  but  merely  as  a  loan 
of  money  made  by  a  money  lending  corporation  of  another 
State  through  its  local  branch  in  this  State,  in  the  manner 
detailed  in  the  case  on  appeal,  to  a  citizen  here,  we  conclude 
that  in  this  contest  between  the  parties  as  to  their  respect- 
ive rights  and  liabilities  under  the  contract,  those  rights  and 
liabilities  must  be  determined  by  the  laws  of  this  State ; 
that  it  is,  in  truth,  a  North  Carolina  contract  to  be  governed 
by  our  laws,  and  not  a  Georgia  contract  to  be  governed  by 
the  laws  of  that  State. 

"If  there  was  no  local  board  and  no  local  treasurer ;  if 
the  application  of  this  resident  of  North  Carolina  for  a 
loan  of  money  to  be  secured  by  a  mortgage  on  land  in  this 
State,  to  be  executed  here,  had  been  forwarded  directly  to 
the  home  office  of  this  foreign  corporation,  and  had  been 
there  granted  upon  the  condition  that  the  note  or  bond 
given  by  the  borrower  should  be  made  payable  at  the  home 
office,  and  should  bear  interest  at  a  rate  allowed  by  the  laws 
of  that  jurisdiction  but  illegal  here,  it  has  been  declared  by 
high  authority  that,  in  a  suit  to  foreclose  the  mortgage,  the 
decree  of  foreclosure  will  limit  the  recovery  of  the  lender 
to  the  rate  of  interest   allowed  by  the  laws  of  this  State. 
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Wharton  in  his  treatise  on  the  Conflict  of  Laws,  section 
607,  says  of  the  question :  ^Whether,  when  a  mortgage  is 
given  as  security  for  a  loan,  and  the  mortgage  is  in  one 
State  and  the  place  of  payment  of  the  loan  is  another, 
the  law  of  the  former  State  or  that  of  the  latter  State  is  to 
prevail  in  the  settlement  of  interest ; '  that  it  has  been 
frequently  litigated  in  the  United  States,  and  'with  resnlts 
which  on  their  face  are  irreconcilable.'  And  the  learned 
author  says :  'The  true  test  is,  was  the  mortgage  merely  a 
collateral  security,  the  money  being  employed  in  another 
State  and  under  other  law,  or  was  the  money  employed  on 
the  land  for  which  the  mortgage  was  given?  If  the  former 
be  the  case,  then  the  law  of  the  place  where  the  money 
was  actually  used,  and  not  that  of  the  mi^rtgage,  applies. 
If  the  latter,  then  the  law  of  the  place  where  the  mortgage 
is  situate  must  prevail.' 

"  It  is  stated  in  the  elaborate  brief  of  the  learned  counsel 
for  appellant  that  the  authorities  cited  by  Wharton  do  not 
sustain  the  rule  thus  laid  down  by  him.  Among  these 
cases  is  Chapman  v.  JRohertson^  7  Paige,  627,  in  which  it 
was  adjudicated,  as  stated  in  the  head-notes  of  that  case  in 
31  Am.  Dec,  264,  that  *  The  construction  and  validity  of 
personal  contracts  depend  on  the  laws  of  the  place  where 
they  were  made,  unless  they  were  entered  into  with  the 
view  of  being  performed  elsewhere,'  and  jlso  that  '  trans- 
fer of  land  or  other  heritable  property,  and  the  creation  of 
liens  thereon,  is  governed  by  the  laws  of  the  place  where 
such  property  is  situate.'  Of  this  case  Folgee,  Justice, 
said  in  Dickinson  v.  Edwardsy  77  N.  Y.,  573,  '  Chapman 
V.  Roheraon^  is  a  case  often  cited  and  relied  upon,  but  it 
does  not  impinge  the  general  rule  that  the  validity  of  a 
purely  personal  contract  is  to  be  tried  by  the  law  of  the 
place  of  its  performance.  The  learned  Chancellor  concedes 
that  the  case  would  have  come  clearly  under  that  principle 
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if  the  contract  in  suit  had  been  only  the  personal  contract 
of  the  defendant ;  but  he  holds  that  as  it  was  a  mortgage 
actually  executed  here,  by  a  resident  here,  upon  land  here, 
for  money  borrowed  to  be  used  here,  though  to  be  returned 
elsewhere,  the  law  of  this  State  would  fix  the  legality  of  the 
rate  of  interest  reserved,  and  he  further  reasons  that  the 
contract  was  partially  made  here  actually  in  reference  to 
onr  laws,  with  an  appeal  to  our  Courts  contemplated  by  the 
parties,  if  necessary.' 

"  A  distinction  seems  thus  to  be  clearly  recognized 
between  a  contract,  '  purely  personal,'  as  for  instance  a 
promissory  note  executed  in  this  State,  but  made  payable 
bonajlde  in  Georgia,  and  a  contract  not  '  purely  personal,' 
as  for  instance  a  loan  of  money  by  a  citizen  of  Georgia  to  a 
resident  here  to  be  repaid  in  that  State  and  to  be  evidenced 
by  note,  so  payable,  and  mortgage  on  land  in  this  jurisdic- 
tion. In  Jackson  v.  Ara.  Mortgage  Co.^  (a  Georgia  case) 
15  S.  E.  Rep.,  812,  Bleckley,  C.  J.,  speaking  of  a  loan  of 
money  made  by  the  defendant  to  the  plaintiff  in  New  York, 
but  secured  by  mortgage  on  land  in  Georgia,  where  he 
resided,  saj^s  :  'There  was  not  one  contract  for  making 
the  notes,  and  another  for  securing  them  by  a  conveyance, 
but  a  part  of  one  and  the  same  contract  was  expressed  in 
the  notes,  and  a  part  in  the  deed  executed  at  the  same  time. 
There  was  no  intention  to  make  a  loan  without  having  it 
secured  both  by  the*  notes  and  the  deed.  It  was  therefore 
impossible  to  accomplish  the  object  without  calling  in  the 
laws  of  Georgia  as  a  part  of  the  transaction.  New  York 
had  no  law  which  could  make  any  contract  conveying  land 
situated  in  Georgia  operative  or  obligatory.  As  the  laws 
of  Georgia  would  thus  be  essential  with  respect  to  a  part  of 
the  transaction,  that  law  if  possible,  ought  to  be  applied  to 
the  whole.  There  was  no  intention  to  make  a  mere  per- 
sonal contract,  but  the  scheme  was  to  make  one  partly  per- 
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80Dal  and  partly  confined  by  its  very  nature  to  a  given 
situs,  to-wit,  the  State  of  Georgia.'  See,  also,  Martin  v. 
Johnson^  8upra^  which  was  a  suit  to  foreclose  a  mortgage, 
the  debt  being  payable  in  Massachusetts.  It  is  there  said : 
^There  is  a  portion  of  the  contract  which  under  no  circum- 
stances could  be  enforced  in  the  State  of  Massachusetts — 
that  as  to  the  land  upon  which  it  is  sought  to  set  np  a  lien. 
Nor  do  we  readily  see  how  any  portion  of  this  contract 
could  be  enforced  in  the  State  of  Massachusetts  against  a 
person  resident  in  the  State  of  Georgia.' 

"The  difference  in  the  contracts  makes  a  difference 
in  the  rule  applicable  to  their  enforcement.  Hence, 
in  Pine  v.  Smithy  11  Gray,  38,  it  was  decided  that  a  note 
made  in  Massachusetts  and  secured  by  mortgage  on  land 
in  that  State,  although  payable  in  New  York,  was  to 
be  construed  by  the  Massachusetts  law ;  and  in  Thomp- 
son V.  Edwards^  85  In.,  414,  it  was  held  that  if  A  of  Indiana 
borrowed  in  Indiana,  on  notes  secured  by  a  mortgage  on  land 
there,  money  of  a  citizen  of  New  York,  some  of  the  note 
being  payable  in  New  York,  and  some  specifying  no  place 
of  payment,  the  contract  was  an  Indiana  contract,  and  the 
question  of  its  being  usurious  was  to  be  tested  by  the  law  of 
that  State.  In  Pancoast  v.  Ins.  Co,^  79  Indiana,  172, 
the  notes  and  mortgage  were  payable  in  Connecticut,  and 
the  Court  said :  'It  is  true  that  the  notes  and  mortgage 
are  made  payable  in  Hartford  in  the  State  of  Connecticut. 
But  it  is  true  that  they  were  executed  in  this  State,  the 
mortgagor  lives  in  this  State,  the  lands  lie  in.  this  State, 
and  from  the  terms  of  the  mortgage  it  is  clear  that  the 
intention  of  the  parties  was  that  the  contract  was  to  be 
enforced  in  this  State.  The  mortgage  could  be  enforced 
no  where  else.  In  such  a  case  the  law  of  this  State  gov- 
erns, the  rate  of  interest  being  fixed  in  accordance  with  the 
laws  of  this  State.' 
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"The  doctrine  which  Dr.  Wharton  announces  seems  to 
us  just  and  reasonable.  It  has  been  repeatedly  held  that 
such  transactions  would  constitute  'doing  business'  in  this 
State  so  as  to  subject  the  foreign  money  lender,  thus  con- 
ducting himself,  to  a  license  tax.  Murfree  on  Foreign  Cor- 
porations, Sections  65,  69,  and  cases  cited.  The  contention 
of  the  defendant  corporation  seems  to  us  to  amount  to  this : 
That  it  must  be  allowed  to  do  business  in  North  Carolina 
in  total  disregard  of  North  Carolina's  statutes  and  the 
decisions  of  her  Courts ;  that  it  shall  be  allowed  to  take 
mortgages  on  North  Carolina  land  from  a  resident  owner 
for  money  loaned  to  the  resident,  to  be  used  here,  and  fore- 
close them  in  North  Carolina  courts,  where  alone  jurisdic- 
tion for  foreclosure  could  reside,  and  where  alone  it  must 
have  contemplated  enforcing  its  rights,  if  a  resort  to  courts 
should  be  necessary,  not  by  North  Carolina  statutes  and 
the  decisions  of  her  courts,  but  by  Georgia  statutes  and 
the  decisions  of  its  courts ;  in  fine,  that  it  shall  be  allowed 
to  override  in  the  courts  of  this  State  the  laws  of  this  State 
and  its  M'ell  settled  policy  as  to  the  borrowing  and  lending 
of  money. 

"We  cannot  accede  to  this  proposition,  but,  instead,  we 
choose  to  adopt  the  doctrine  announced  by  Wharton,  quoted 
above,  which  seems  to  us  more  reasonable  and  which  he 
assures  us  is  sustained  by  the  authorities. 

"We  have  indeed,  as  it  appears  to  us,  an  affirmance  of  that 
doctrine  in  Commissioners  v.  Hailroad^  77  N.  C,  289,  where 
the  learned  Justice  Rodman,  speaking  of  certain  bonds 
which  the  defendant  company  had  delivered  in  New  York 
and  which  were  payable  there,  and  which,  it  was  contended 
were  'governed  by  the  laws  of  New  York  in  respect  to  the 
rate  of  interest,'  says :  'These  bonds  were  clearly  a  North 
Carolina  contract ;  the  precedent  debt,  which  was  the  con- 
sideration, was  incurred  and  payable   in   North  Carolina ; 
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both  parties  resided  in  North  Carolina;  the  bonds  were 
secured  by  a  mortgage  on  real  property  in  North  Carolina, 
which  could  only  be  enforced  through  the  courts  of  this 
State.  In  our  opinion  the  bonds  could  legally  bear  no 
greater  rate  of  interest  than  that  allowed  in  North  Carolina.' 

"Now,  if  the  reason  given  by  this  able  Judge  for  declaring 
that  these  bonds  were  clearly  a  North  Carolina  contract, 
be  analyzed,  it  will  be  found  that  the  fact  that  'both  par- 
ties resided  in  North  Carolina'  could  not  have,  been  an 
important  factor,  for  in  Roberts  v.  McNeely^  7  Jones,  506, 
it  was  proved  that  both  parties  lived  in  Salisbury  in  this 
State,  and  yet  the  contract  between  them,  a  promissory  note, 
executed  at  their  residence,  but  payable  in  New  York,  was 
declared  to  be  governed  by  the  law  of  that  State  as  to  the 
rate  of  interest  it  would  bear — to  be  a  New  York  contract 
in  this  respect.  The  really  controlling  reason  for  the  con- 
clusion announced  so  unhesitatingly  about  that  contract 
seems  to  have  been  that  the  parties  manifestly  contemplated 
the  courts  of  North  Carolina  as  the  tribunal  for  the  enforce- 
ment of  the  contract,  the  security,  the  mortgage,  •  being 
enforcible,  as  is  there  said,  only  through  the  courts  of  this 
State,  and,  this  being  so,  the  laws  of  the  former  must  gov- 
ern the  rate  of  interest. 

"  We  do  not  deem  it  necessary  to  discuss  each  one  of  the 
many  authorities  cited  by  defendant  to  show  that  our 
courts  must  be  governed  by  the  decisions  of  the  courts  of 
Georgia  in  ascertaining  what  is  due,  on  an  accounting,  from 
this  mortgagor  to  this  mortgagee.  In  not  one  of  them,  so 
far  as  we  can  see,  did  the  court  enforce  a  contract  which 
was  illegal  and  void  by  the  law  of  the  forum,  illegal  and 
void  by  the  law  of  the  place  where  the  contract  was  made, 
and  illegal  and  void  by  the  law  rei  sitae^  and  valid,  if  at  all 
so,  only  by  the  lex  loci  solutionis. 

"  Falls  V.  U.  S.  Saving^  Loan  and  B.  Company  (an  Ala- 
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bama  case)  13  So.  Eep.,  25,  was  an  action  to  foreclose  a 
mortgage.  The  facts  were  very  similar  to  those  in  our 
case.  The  Court  decided  that  '  the  contract  which  gave 
rise  to  the  present  suit  is  an  Alabama  contract,  and  can  only 
be  enforced  to  the  extent  our  statutes  permit,'  and  added  : 
*  Any  statute  of  this  State  which  may  be  supposed  to  con- 
fer on  Building  and  Loan  Associations  the  right  to  charge 
more  than  8  per  cent,  interest,  even  if  we  concede  such 
statutory  authority,  must  be  confined  in  its  operation  to 
such  corporations  as  are  chartered  in  Alabama.  It  cannot 
be  supposed  that  our  legislation  had  a  greater  purpose  or 
intent  than  that.'  In  that  case,  as  in  this,  the  borrower 
was  required  to  have  paid  three  months'  instalment  on  stock 
before  he  could  obtain  a  loan,  and  yet  that  Court  declares 
that  the  transaction  was  '  practically  a  loan  of  money,'  and 
quotes  from  TJhlfelder  v.  Carter^  64  Ala.,  527,  the  follow- 
ing language :  '  In  determining  whether  a  contract  is 
infected  with  usury,  its  substance  and  effect,  not  its  form, 
are  material.' 

"  Holding  therefore,  as  we  must,  that  the  contract  of  a 
loan  between  this  mortgagor  and  mortgagee  is  governed  by 
the  laws  of  this  State,  we  come  to  the  question,  what  is  due 
the  mortgagee  according  to  those  laws  ? 

"  We  are  met  at  the  threshold  of  this  investigation  by 
the  contention  of  the  defendant  corporation  that  being  a 
'  Building  &  Loan  Association '  it  is  entitied  to  exercise 
the  same  powers  and  privileges  as  if  it  had  been  organized 
in  this  State  according  to  the  provisions  of  The  Code^  Vol. 
2,  Ch.  7 ;  that  the  same  effect  is  to  be  given  to  its  contract 
with  the  plaintiff,  as  if  it  were  a  North  Carolina  corpora- 
tion, formed  in  strict  compliance  with  the  provisions  of  that 
chapter  of  Ths  Code^  and  therefore  entitled  to  exercise 
special  powers  and  privileges. 

"  *A  Building  and  Loan  Association   is  an  organization 
116—57 
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created  for  the  purpose  of  accumulating  a  fund  by  the 
monthly  subscriptions  or  savings  of  its  members  to  assist 
them  in  building  or  purchasing  for  themselves  dwellings 
or  real  estate  by  loaning  to  them  the  requisite  money  from 
the  funds  of  the  society  upon  good  security.'  Am.  &  Eng. 
Enc.  of  Law,  Vol.  2,  p.  604.  Mr.  Endlich  (Sec.  283) 
speaking  of  the  proper  and  legitimate  purposes  of  the  crea- 
tion of  such  corporation,  says  :  '  To  all  practical  intents,  it 
may  be  said  to  be  to  enable  a  number  of  associates  to 
combine  and  invest  their  savings  to  mutual  advantage,  so 
that  from  time  to  time  any  individual  among  them  may 
receive  out  of  the  accumulation  of  the  pittances  which  each 
contributes  periodically  a  sum,  by  way  of  loan,  wherewith 
to  buy  or  build  a  house,  mortgaging  it  to  the  association  as 
security  for  the  money  borrowed,  and  ultimately  making  it 
absolutely  his  own  by  paying  off  the  incumbrance  out  of 
his  subscription.  It  is  only  so  far  as  they  serve  these  pur- 
poses and  are  confined  to  the  objects  necessarily  involved 
therein  that  the  acts  of  building  associations  fall  properly 
within  the  powers  granted.  As  soon  as  they  transgress 
these  limits,  they  are  ultra  vires."* 

"Nearly  every  State  in  the  Union  has  a  general  statute 
relating  to  the  incorporation  of  Building  &  Loan  Associa- 
tions or  Associations  of  that  class  called  by  some  name  of 
similar  import.  Each  of  these  statutes  differs  from  the 
other.  All  agree  in  this  that  the  contemplated  organizations 
are  all  strictly  co-operative  in  their  nature.  Professor  H. 
B.  Adams,  of  Johns-Hopkins  Uinversity,  an  eminent  writer 
on  economics,  in  his  essay  on  corporations,  in  Volume  13 
Appleton's  Encyclopedia  (Annual  1888)  speaks  of  these 
Associations  as  a  'peculiarly  American  form  of  co-operation.' 
Mr.  A.  B.  Burke,  to  whom  Mr.  Endlich  acknowledges  his 
indebtedness  in  a  note  to  section  7  of  his  work,  cited  here- 
tofore, has  lately  used  the  following  language  in  a  journal 
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published  in  the  City  of  Philadelphia  :  'As  the  term  Building 
Society  is  very  indefinite,  and  as  applied  to  Philadelphia 
Societies  an  actual  misnomer,  it  is  necessary  to  specify 
exactly  what  is  meant  by  such  Society.  The  name  was 
first  applied  to  organizations  which  built  houses  to  be  sold. 
It  was  also  applied  to  speculative  loan  associations  whose 
stockholders  had  no  relations  with  the  borrower,  except 
that  of  lenders  of  money ;  and  more  recently  it  has  been 
applied  to  'National'  Loan  Associations,  having  agencies 
all  over  the  Union,  and  salaried  officers  and  agents.  The 
term  'Building  Society'  as  here  used  is  not  intended  to 
apply  to  any  organization  of  the  character  above  mentioned. 
It  is  essential  that  the  true  plan  should  be  clearly  under- 
stood, and  that  its  co-operative  principles  should  be  faith- 
fully followed,  or  those  who  are  tempted  to  imitate  the 
Philadelphia  working-man  in  buying  a  house  may  *  * 
lose,  not  only  their  money,  but  their  faith  in  co-operative 
enterprises.' 

"If  we  consider  the  scope  of  the  powers  of  this  corpora- 
tion, we  find  that  they  far  exceed  those  conferred  upon 
'Homestead  &  Building  Associations'  by  The  Code  of  this 
State.  The  powers  conferred  upon  it  have  been  heretofore 
fully  set  out,  and  need  not  be  repeated.  Suffice  it  to  say 
that  it  has  powers  under  its  charter  to  do  things  far  exceed- 
ing in  risk  the  assisting  of  its  members  'in  building  or  pur- 
chasing for  themselves  dwellings  or  real  estate.' 

"If  we  consider  the  manner  in  which  its  funds  are  to  be 
raised,  we  fin dthat  it  is  not  by  'accumulating  a  fund  from 
the  monthly  subscriptions  or  savings  of  its  members,'  but 
mainly  by  inducing  capitalists  to  invest  their  surplus  in  one 
or  the  otherof  the  kinds  of  stock  provided  for  in  the  follow- 
ing by-law :  '2.  Full-pay-interest-bearing  stock  in  class  B 
which  shall  be  sold  at  $50  per  share  and  which  shall  bear 
inferest  at  6  per  cent,  per  annum,  payable  semi-annually, 
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on  $50  per  share.  This  stock  shall  be  redeemable  upon 
maturity  of  the  installment  stock  in  said  class,  at  $100 
per  share,  less  the  aggregate  sum  of  dividend  paid  thereon.' 

"3.  Permanent  investment  stock  which  shall  be  sold  at 
$100  per  share  and  which  shall  participate  in  the  profits  of 
the  Association  from  the  date  of  issuing  the  certificate  of 
stock  to  be  paid  semi-annually,  to-wit,  on  the  first  day  of 
February  and  August  of  each  year.  The  par  value  of  all 
stock  at  maturity  shall  be  $100  per  share.  A  member  may 
hold  any  number  of  shares.' 

"A  corporation  having  the  authority  to  incur  such  risks 
and  responsibilities  and  deriving  its  funds  from  such  a 
source  in  whole  or  in  part,  is  not  a  Building  &  Loan  Asso- 
ciation except  in  name.  It  is  merely  a  money-lending, 
dividend-paying  corporation,  to  which,  for  some  purposes, 
some  features  of  a  "Building  &  Loan  Association"  have 
been  attached.  Its  purposes  and  powers  put  it  outside  of 
the  pale  of  the  beneficent  statute  which  was  intended  to 
encourage  co-operation  among  the  saving  poor,  and  not  to 
aid  the  rich  in  finding  good  investments  for  their  capital. 

'^The  purpose  had  in  view  by  the  legislation  of  the  differ- 
ent States  allowing  the  incorporation  of  these  Building  & 
Loan  Associations,  as  they  are  called,  is  thus  stated  by  Mr. 
Endlich  in  Section  119  of  his  work  on  the  laws  of  such 
corporations  :  'As  a  mere  saving  institution,  the  building 
association  would  never  have  recommended  itself  to  the 
favor  of  legislatures  to  so  unprecedented  a  degree.  As  a 
mere  bank  for  the  depositing  of  money  lying  idle,  for  the 
purpose  of  fructifying  it  for  the  rich,  by  fieecing  the  needy, 
it  would  never  have  acquired  the  unusual  rights  it  exercises. 
But  the  idea,  the  possibility,  of  making  membership  in  it 
the  means  of  raising  a  property-holding,  homestead-owning 
class  of  citizens,  precisely  as  to  those  whose  improvident 
habits  and  petty  earnings  had  hitherto  debarred  them  from 
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the  blessing,  or  feeling  the  stimulus  of  the  prospect,  of 
owning  their  own  horned, — the  desirableness  of  augmenting 
the  proportion  of  land  owners  among  the  working  classes, 
particularly  in  a  Republic,  seemed  so  weighty  a  consideration 
in  the  minds  of  legislators,  that  they  were  willing,  in 
exchange,  to  make  a  sweeping  exception  to  many  of  the  best 
settled  rules  of  general  policy  applicable  to  dealings  between 
man  and  man.' 

"If,  as  the  defendant  contends,  our  statute  confers  upon 
building  and  loan  associations  those  special  powers  and 
privileges,  constituting,  as  the  learned  author  says,  *a  sweep 
ing  exception  to  many  of  the  best  settled  rules  of  general 
policy  applicable  to  the  dealings  between  man  and  man,' 
it  is  certain  that  no  corporation. except  such  an  one  as  is 
contemplated  by  the  statute  can  lay  any  claim  whatever 
to  those  special  powers  and  privileges. 

"A  true  Building  &  Loan  Association,  such  as  our  stat- 
ute provides  for,  has  no  authority  to  declare  or  pay 
dividends  on  its  stock.  Endlich  on  the  Law  of  Building 
Associations,  Sec  324.  'As  to  participation  in  profits,  the 
scheme  has  reference  to  the  final  adjustment  of  accounts, 
not  to  any  intermediate  realization.'  The  defendant  corpo- 
ration has  two  classes  of  stockholders  to  whom,  as  shown  bv 
the  by-law  heretofore  quoted,  dividends  are  to  be  paid  each 
year,  and,  having  power  so  to  conduct  its  business,  is  not  the 
kind  of  an  association  which  our  legislature  designed  to 
promote.  A  corporation  of  that  class  cannot  risk  its 
members'  money  and  houses  by  engaging  in  many  of  those 
enterprises  enumerated  in  the  defendant's  charter  hereto- 
fore set  out.  The  defendant  has  'full  power  and  authority' 
to  do  all  those  things.  Therefore,  it  is  not  of  that  class  and 
can  lay  no  claim  to  those  special  powers  and  privileges  with 
any  justice  whatever. 

"In   Section  39  of  Mr.  Endlich's  treaty  it  is  said  that 
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these  associations  are  founded  upon  principles  of  strict 
mutuality  and  equality  of  benefits  and  obligations.  A 
corporation  not  founded  on  those  principles  cannot  be 
truly  a  building  and  loan  association  within  the  purview  of 
our  statute.  The  benefits  are  not  strictly  mutual  and  equal 
where  one  stockholder,  according  to  the  plan  of  the  organ- 
ization, is  entitled  to  semi-annual  interest  on  what  he  has 
paid  in,  and  another  to  semi-annual  dividends,  while  otliers 
must  await  the  termination  of  the  life  of  the  association  or 
some  other  time,  indefinitely  future,  before  reaping  any 
profits.  There  is  no  strict  equality  of  obligation,  where 
one  stockholder  pays  $50  for  a  share  of  stock,  and  another 
obligates  himself  to  pay  $100  per  share. 

*In  Maryland,  a  corporation  which  made  its  loans  to 
members  in  the  approved  form  of  building  association  loans, 
but  whose  aims  and  nature  did  not  bring  its  property  within 
the  statute  as  a  building  association,  was  not  allowed  to 
enforce  reservations  lawfully  permitted  to  such  institu- 
tions.' Endlich,  Sec.  355  ;  Williams  v.  £,  B.  Loan  dk 
Annu.  ^5«(?.,  45  Md.,  546.  The  same  doctrine  is  estab- 
lished in  Pennsylvania.  Jarret  v.  Coj)e^  68  Pa.  St.,  67 ; 
Kuffert  V.  Guttenhurg  B.  Ass.,  30  Pa.  St.,  465 ;  Rhoads 
V.  B.  Asso.,  82  Pa.,  180. 

The  wisdom  of  this  doctrine  will  be  apparent,  we  think, 
to  all  who  will  consider  the  possible  consequences  of  a  con- 
trary rule. 

For  illustration  :  Let  us  assume  for  the  sake  of  argu- 
ment that  a  building  and  loan  association  organized  under 
our  statute  has  a  right  to  loan  money  to  its  members 
at  the  rate  of  i  per  cent,  per  month  and  a  like  'premium,' 
or  one  per  cent,  per  month ;  that  it  requires  its  mem- 
bers to  pay  60c  per  month  as  dues  on  each  share  of  $100, 
of  which  ten  cents  is  to  go  to  the  expense  fund  of  the 
association,  and   enforces   prompt   payment  by    a   fine   of 
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ten  cents  per  month  per  share.  Let  us  now  suppose  that 
one  of  those  worthy  citizens  for  whose  special  benefit  it 
is  said  this  'beneficent  statute'  was  adopted,  is  induced  to 
subscribe  for  ten  shares  in  one  of  these  beneficent  insti- 
tutions. His  first  duty  is  to  pay  $10,  for  the  privilege  of 
being  enrolled.  Let  us  assume  that  the  agent  who  induced 
him  to  subscribe  takes  this  for  his  trouble,  and  give  that 
particular  sum  no  further  consideration. 

"Let  us  now  suppose  that  this  member,  wishing  to  become 
a  home  owner,  selects  one  to  cost  $1500,  and,  using  $500, 
which  he  had  and  one  thousand  dollars  borrowed  from  the 
association  on  a  mortgage  of  the  property,  he  takes  the 
title  and  bravely  sets  out  to  battle  with  the  debt  he  has 
incurred,  to  provide  a  home  for  his  family,  in  good  cheer  at 
the  prospect  held  out  to  him  by  the  company's  agent  that 
at  the  end  of  seven  years  'at  the  farthest'  his  ten  shares 
of  stock  will  be  worth  one  thousand  dollars,  and  that  then, 
by  a  very  simple  process  of  adjusting  the  accounts,  he  will 
at  the  same  moment  cease  to  be  a  debtor  to  the  association 
and  also  a  stockholder  in  it,  and  the  mortejage  on  his  house 
will  thereupon  be  cancelled.  Let  us  assume  that  the 
mortgage  provides  that  he  will  pay  'said  monthly  interest 
or  premium,  fines  and  monthly  paj'ments  on  said  stock' 
until  the  said  shares  shall  become  fully  paid  in  and  of  the 
value  of  one  hundred  dollars  each,  as  the  mortgage  set  out 
in  this  record  does. 

"Now  let  us  suppose  that  this  working-man  at  the  end  of 
seven  years,  having  promptly,  out  of  his  hard  earnings, 
paid  each  month  ten  dollars  interest  and  six  dollars  stock 
dues  to  the  association,  asks  that  his  stock  be  exchanged 
for  his  debt  and  his  home  be  disincumbered  of  its  lien,  and 
is  told  that,  while  the  soliciting  agent  was  no  doubt 
entirely  sincere  in  his  belief  that  the  payments  thus  far 
made  by  him  would  satisfy  his  indebtedness,  those  rosy- 
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hued  hopes  constituted  no  part  of  the  contract ;  that  it 
stipulated  that  he  should  keep  up  his  dreary  round  of 
monthly  payments  until  he  had  fully  paid  up  his  stock  and 
it  was  worth  one  hundred  dollars  per  share — that  contrary 
to  every  body's  expectations  the  expenses  had  been  larger 
than  was  anticipated  and  net  profits  had  been  smaller  than 
hoped  for,  and  that  his  stock. was  not  worth  one  hundred 
dollars  per  share,  as  the  books  of  the  company  plainly 
showed  ;  that,  while  his  engagement  was  that,  if  the  exigen- 
cies of  the  association  required  it,  he  would  pay  one  thou- 
sand dollars  in  stock  dues  alone,  he  had  in  fact  only  paid 
$504  ($84  times  $6)  on  that  score,  and  out  of  that  he  had 
agreed  that  $84  ( 840  times  10c. )  should  be  used  in 
expenses,  leaving,  it  might  be,  only  $420  really  credited  on 
his  stock  account.  Let  us  suppose  that,  still  hoping  for 
good  results,  he  resumes  his  payments  and  toils  on  ;  that 
from  month  to  month,  from  year  to  year,  the  happy  day 
when  the  stock  is  worth  par  is  put  off  by  accumulating 
expenses  and  constantly  recurring  losses  until  at  the  end  of 
166?  months  he  insists  that  his  stock  dues,  at  least,  in  any 
event,  are  all  paid,  because  166§  payments  of  60  cents  each 
amount  to  one  hundred  dollars,  and  is  told  that  10  cents  of 
each  60  cents  paid  in  by  him  had  according  to  bis  agree- 
ment been  applied  to  the  expenses,  and  that  the  Association 

4 

was  in  debt,  and  that  all  the  subscriptions  for  stock,  which 
he  was  informed  constituted  a  trust  fund,  must  be  paid 
in,  and  hence,  as  the  expenses  of  the  business,  including  the 
interest  and  dividends  paid  to  certain  classes  of  the  stock- 
holders, had  consumed  all  the  profits,  it  would  be  required 
of  him  to  pay  stock  dues  for  two  hundred  months,  as  it 
takes  200  times  50  cents  to  make  one  hundred  dollars. 
Let  us  suppose  that  he  continues  his  payments  for  two  hun- 
dred months,  and  thus,  beyond  all  question,  pays  all  hie 
stock  dues,  and  when  he  then  asks  for  the   application  o* 
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his  paid  up  stock  to  the  satisfaction  of  his  mortgage  debt, 
is  told  that,  while  the  company  was  called  a  building  and 
loan*  association,  it  had  acted  also  as  agent  or  trustee  for 
the  investment  and  management  of  funds  for  persons,  cor- 
porations, administrators,  executors,  guardians  and  trus- 
tees —  that  it  had  dealt  in  real  estate,  and  had  been 
engaged  in  erecting  buildings  and  machinery  thereon,  and 
that  those  enterprises,  all  of  ^hich  were  infra  vires^  had 
proved  disastrous,  and  is  informed  that,  though  the  receiver 
who  had  been  appointed  to  wind  up  the  affairs  of  the  cor- 
poration would  find  that  his  stock  was  all  paid  in,  and  that 
there  was  no  claim  against  him  on  that  account,  he  would 
also  ascertain  that  the  stock  of  the  company  was  of  no 
value,  owing  to  the  disasters  that  had  come  upon  some  of 
its  various  undertakings,  and  that  it  would  be  necessary 
for  all  mortgagors  to  continue  to  pay  the  interest  ( 12  per 
cent.)  on  the  amounts  advanced  to  them,  until  he  had  col- 
lected enough  to  adjust  all  the  liabilities  of  the  company, 
or  else  to  take  advantage  of  the  option  allowed  and  pay 
back  the  whole  sum  borrowed — one  thousand  dollars — at 
once. 

"  Surely  the  trusting  home  builder,  caught  in  such  toils, 
might  justly  exclaim  against  a  statute,  called  beneficent, 
that  would  produce  such  a  result.  Such  an  outcome  is  possi- 
ble. Of  its  probability  in  different  degrees  it  is  not  for  us  to 
judge.  The  class  to  which  the  defendant  corporation  is 
by  us  to  be  assigned  is  the  point  under  consideration — 
whether  to  the  class  of  money-lending,  dividend-paying  cor- 
porations of  the  investors  of  capital,  or  to  a  class  of  incor- 
porated associations,  co-operative  in  their  very  nature,  and 
designed  by  means  of  such  co-operation  to  foster  a  home- 
stead-owning class  of  citizens  with  little  risk  to  them 
because  of  the  severe  limitations  put  by  the  law  of  their 
creation    upon  the  corporate  powers  and   purposes.      An 


906  IN  THE  SUPKEME  COURT.  [116 


Meronky  V,  Loan  Association. 


examination  of  the  charter  of  the  defendant  corporation,  its 
methods  and  powers,  leads  us  unhesitatingly  to  put  it  in  the 
first  named  category,  and  to  declare  that  there  is  no  such 
conformity  by  it  to  the  building  and  loan  associations  of  our 
statute  as  to  entitle  it  to  claim  any  special  rights  or  powers 
therein  granted  to  associations  organized  according  to  its 
terms,  with  the  limited  powers  and  the  restricted  purposes 
therein  set  out. 

'If  the  charter  of  a  building  association,  or  what  is  called 
its  constitution,'  says  Mr.  Endlich,  section  64,  '  contains  the 
grant  of  power  *  *  *  in  excess  of  what  the  statutes  regu- 
lating the  formation  and  powers  of  such  organizations  sanc- 
tion, the  objectionable  grant  is  simply  void.  Each  such 
illegal  feature  may  become  the  basis  of  a  proceeding  by 
the  State  against  the  society,  and  result  in  the  forfeiture  of 
the  franchise.' 

Applying  this  principle  to  the  case  in  hand,  we  have 
here  a  corporation  calling  itself  a  Building  and  Loan 
Association  and  asserting  the  possession  of  special  powers 
and  privileges  as  such,  and  yet  having  in  its  charter  or  con- 
stitution grants  objectionable  because  in  excess  of  what  our 
statute,  regulating  the  forlnation  and  powers  of  such  organ- 
ization, sanctions.  We  cannot  declare  these  objectionable 
grants  simply  void,  for  the  State  of  Georgia  had  the  right 
to  invest  this  legal  entity  of  its  creation  with  all  of  these 
powers.  Each  such  feature  cannot  become  the  basis  of  a 
proceeding  by  this  State  against  the  society,  and  '  result  in 
the  forfeiture  of  the  franchise,'  for  those  features  are  not,  it 
seems,  illegal  where  conferred,  and  the  power  of  forfeiture 
which  this  commonwealth  may  properly  exercise  over  the 
corporations  of  its  own  creation  cannot  be  applied  to  this 
foreign  corporation.  A  member  of  this  association,  who 
should  seek  in  the  courts  an  injunction  against  the  exer- 
cise  by    its   managing    board    of   these   powers    and    the 
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assumption  of  the  accompanying  risks,  or  should  endeavor 
to  hold  those  officers  responsible  to  him  for  losses  incurred 
in  the  exercise  of  those  powers  upon  the  ground  that  a 
building  and  loan  association,  within  the  purview  of  our 
statute,  could  not  lawfully  engage  in  such  business  and  incur 
such  risks,  would  be  promptly  confronted  with  the  reply, 
not  to  be  gainsaid,  that  the  restraints  of  our  statute  could 
not  affect  the  right  and  powers  of  this  foreign  corporation. 
Because  of  these  things  it  must  follow  that  there  is  no  course 
open  to  the  courts  of  this  State  but  to  declare  that  the  so- 
called  building  and  loan  associations  whose  charters  legally 
invest  them  with  the  powers  not  contemplated  by  our  stat- 
ute {Cod€y  Vol.  2,  Ch.  7)  are  not  building  and  loan  associa- 
tions within  the  purview  of  that  statute. 

*'We  come  now  to  the  consideration  of  the  defendant  cor- 
poration's contention  that  its  contract  with  the  plaintiff 
Svithout  reference  to  the  statute  specially  authorizing  it, 
is  not  usurious.'  Here  we  may  quote  the  language  of 
O'Neal,  C.  J.,  in  JB.  <&  L.  Asso.  v.  Bollinger^  12  Rich. 
Eq.,  124,  when  speaking  of  a  contract  similar  to  the  one 
we  have  under  consideration  :  'How  the  contract  can  be 
anything  else  than  usurious  it  is  difficult  to  conceive. 
Indeed  it  must  task,  and  has  tasked  human  ingenuity  in 
every  tribunal  where  the  question  has  been  presented,  to 
find  the  reason  whereby  such  a  contract  could  be  sus- 
tained.' 

'*The  defendant's  counsel  sets  out  as  the  basis  of  his  argu- 
ment the  following  facts  : 

"First,  The  contractof  borrowing  is  separate  and  distinct 
from  that  of  ffubscription,  and  the  obligation  to  pay  monthly 
dues  upon  the  stock  was  incurred  by  the  contract  of  sub- 
scription. 

"Second,  The  money  which  Meroney  received,  whether 
considered  as  an  advancement  upon   a  portion  of  his  stock 
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or  as  a  loan,  was  never  to  be  repaid  except  by  the  maturing 
of  his  stock  at  an  uncertain  time. 

*'Third,  If  Meroney  should  perform  his  contract,  it  would 
be  uncertain  whether  he  would  in  the  end  pay  more  or  less 
than  eight  per  cent,  interest,  upon  the  statement  of  an 
account,  with  the  strong  probability  in  favor  of  his  paying 
less. 

"Fourth,  His  liability  to  pay  a  greater  rate  of  interest 
than  eight  per  cent,  was  caused  by  his  own  default,  which 
he  might  have  avoided  by  simply  keeping  his  contract. 

"Fifth,  Being  interested  as  a  stockholder,  only  three  of 
his  five  shares  having  been  pledged  to  the  association, 
Meroney  was  directly  interested  in  any  profits  which  the 
company  might  make  upon  his  loan.  It  was  in  the  nature 
of  a  dealing  with  partnership  funds.' 

"As  to  all  this  we  may  say  what  was  said  by  Mr.  Justice 
Reade  in  Mills  v.  B,  tfe.  Z  Asso.,  75  N.  C,  292 :  'We 
look  at  the  substance' ;  or  what  was  said  by  Judge  Gaston 
in  Shoberw  Houser^  4  Dev.  &  Bat.,  91;  '  It  is  the  duty  of 
Courts  to  look  not  merely  at  th\3  words  but  at  the  substance 
of  the  transaction  ;  on  the  one  hand,  not  to  be  governed  by 
the  words,  if  the  substance  goes  to  defeat  the  provision  of 
the  statute,  and,  on  the  other  hand,  not  to  rely  on  the  words, 
so  as  to  defeat  the  contract,  if  in  substance  the  transaction 
be  legal.  *  *  *  In  spite  of  every  effort  of  the  Courts  to 
carry  into  complete  effect  the  legislative  will,  no  doubt  the 
true  character  of  usurious  securities  is  very  frequently  con- 
cealed under  cunning  contrivances,  but  when  that  character 
is  seen,  whatever  may  be  the  contrivance,  the  Court  must 
and  will  act  upon  the  transaction  such  as  in  truth  it  is.' 
We  see  in  this  whole  transaction  only  a  lending  of  three 
hundred  dollars  to  the  plaintiff'  at  12  per  cent,  per  annum, 
payable  monthly,  coupled  with  an  engagement  on  the  part 
of  the  defendant  that  if  the  plaintiff  makes  no  default  in 
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his  stipulated  payments,  whether  as  borrower  or  stockhol- 
der, the  defendant  would  not  require  the  repayment  of  the 
sum  advanced  or  loaned  to  him  until  the  value  of  his  stock 
reached  one  hundred  dollars  per  share,  and  that  in  that 
event  three  shares  of  his  stock  should  cancel  the  debt.  A 
contract  for  the  loan  of  money  is  usurious,  if  the  lender 
reserves  the  right  in  any  event  to  collect  more  than  8  per 
cent,  and  the  sum  loaned.  The  liabilty  of  the  plaintiff  to 
pay  a  greater  rate  of  interest  than  8  per  cent,  grows  out  of 
the  contract.  The  existence  of  such  liability  shows  the 
contract  to  be  usurious.  We  quote  as  applicable  here,  the 
emphatic  language  of  Justice  Reade  in  the  case  cited  above  : 
*We  know  of  no  device  or  cover  by  which  these  associations 
can  take  from  those  who  borrow  their  money  more  than  the 
legal  rate  of  interest  without  incurring  the  penalties  of  our 
usury  laws.  Calling  the  borrower  a  'partner'  or  substituting 
'redeeming'  for  'lending' or 'premium  or  bonus'  for  an  amount 
which  they  propose  to  have  advanced,  and  yet  withhold  ;  or 
dues  for  interest,  or  any  like  subterfuge,  will  not  avail.  We 
look  at  the  substance.'  The  doctrine  announced  yi  that  case 
by  the  learned  Justice  has  been  consistently  followed  by  all 
the  decisions  of  this  Court  since  that  time.  It  was  foreshad- 
owed by  the  strong  language  of  Chief  Justice  Pearson  in 
Smith  V.  Mechanics  Building  cfe  Loan  Asso.,  73  N.  C,  372, 
the  first  case  in  which  such  an  association  appeared  in  this 
Court,  and  in  which  Mr.  William  N.  H.  Smithy  afterwards 
Chief  Justice  of  this  Court,  was  of  counsel  for  the  associa- 
tion, and  filed  an  elaborate  brief  in  which  he  argued  many 
of  the  points  now  again  presented.  Yet  this  learned  Chief 
Justice,  who  had  himself,  as  counsel,  argued  earnestly  to 
the  contrary,  yielded  cordial  assent  to  the  doctrine  of  the 
Mills  case,  and  the  opinions  of  this  Court  in  Overhy  v.  B, 
<&  L,  Asso.y  81  N.  C,  66 ;  a,nd  Boskins  v.  B.  dk  X.  Asso.j  84 
X.  C,  838,  delivered  by  him,  distinctly  affirm  the  rule  there 
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laid  down,  which  is  also  approved  in  Dickerson  v.  JB.  dt  L. 
A880.,  89  N.  C,  37  ;  Pritchurd  v.  Meekins,  98  N.  C,  24:4, 
and  Heggie  v.  B.  cfe  Z.  Aaso.^  107  N.  C,  581.     Indeed,  that 
the  doctrine  of  the  Mills  case  is  well  settled  in  this  State  is 
recognized  on  all  sides.     Mr.  Endlich  says  (Sec.  347)  that 
that   case  has   been  consistently  followed  in   cases  arising 
subsequently    in    this    State.     And    in    the    American     & 
English  Enc.  of  Law,  vol.  2,  p.  612  (note)  North  Carolina  is 
put  among  those  States  where  the  transaction  between    a 
Building  &  Loan  Association  and  its  borrowing  stockholder 
is  'considered  simply  a  loan.'     The  legislative   branch   of 
the  State  government  has  tacitly  recognized  and  approved 
the  doctrine  of  the  Mills  case  and  those  cases  that  follo=w 
it ;  for,  though  the  General  Assembly  has  repeatedly  con- 
vened since  the  adoption  by  this  Court  of  the  rules  appli- 
cable to  the  conduct  of  the  business  of  Building  <fe  Loan 
Associations  organized  under  the  statute  of  1868-'9,  it  has 
never  seen  fit  to  alter  that  statute  so  as  in  any  way  to  free 
them  from  the  effect  of  those  rules.     If  the  contract  under 
consideration  must,  according  to  the  well  settled  doctrines 
of  this  Court,  be  held   to  be  clearly  usurious  though   the 
defendant  corporation  were  a  true  Building  &  Loan  Asso- 
ciation under  our  statute,  much  mors  clearly  is  it  usurious 
when  made  by  a  corporation  having,  as  we  have  said,  no 
just  claim  whatever  to  such  special  powers  and  privileges 
as  such  Associations  may  be  entitled  to,  if  any.     Our  Con- 
stitution most  wisely  provides  that  'No  man  or  set  of  men 
are  entitled  to  exclusive  or  separate  emoluments  or  privi- 
leges from  the  community  but  in  consideration  of  public 
services.'     Can  the  Legislature  grant  to  a  corporation,  or 
to  a  certain  class  of  corporations,  the  exclusive  or  special 
privilege  of  charging  more   than   8   per  cent,   for  money 
loaned  while  the  general  law  of  the  State,  by  which  all 
other  individuals  and  corporations  are  controlled,  declares 
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all  such  contracts  usurious  and  void  ?  See  Goodwin  v.  B.  dh 
L,  Abho.^  12  Bush  (Ky.)  110,  where  the  negative  of  that 
proposition  is  held  to  be  clearly  the  law,  and  see  also 
Birmingham  v.  McLard  &  Co,^  45  Md.,  541.  Such  seems 
to  be  the  conclusion  of  this  Court  in  SiTnonton  v.  Lanier^ 
71  N.  C,  498,  where,  speaking  of  this  constitutional  pro- 
vision. Justice  Bynum  said  :  'The  wisdom  and  forethought 
of  our  ancestors  is  no  where  more  clearly  shown  than  in 
providing  these  fundamental  safeguards  against  partial  and 
class  legislation,  the  insidious  and  ever  working  foe  of 
free  and  equal  government.'  Whatever  may  be  said  upon 
that  subject,  this  is  at  least  clear :  the  intent  of  the  Legis- 
lature to  confer  such  a  privilege  upon  a  claimant  must  be 
entirely  free  from  doubt  or  it  will  not  be  allowed — both 
the  grant  and  the  identity  of  the  grantee  must  clearly 
appear. 

"It  was  proper,  therefore,  that  His  Honor  should  adjudge 
that  the  contract  set  out  in  the  defendant's  answer  as  that 
which  it  claimed  the  right  to  enforce  by  a  sale  of  the  plain- 
tiff's land  'was  usurious  under  the  laws  of  North  Carolina.' 
We  have  declared,  for  the  reasons  heretofore  set  out,  that 
for  the  purposes  of  this  action  it  is  a  North  Carolina  con- 
tract, and  that  the  sum  due  to  the  defendant  must  be  ascer- 
tained upon  an  accounting  by  applying  to  the  disputed 
items  the  rules  established  by  the  decisions  of  this  Court. 
One  of  those  rules — that  one  which  has  been  fixed  by  a  long 
line  of  decisions  and  has  been  repeatedly  approved — is  that 
this  Court,  looking  at  the  substance  of  the  matter,  as  bound 
to  do,  sees  in  this  whole  transaction  simply  a  loan  of  money 
by  the  defendant  to  the  plaintiff.  In  the  account  taken 
by  the  referee  under  the  directions  of  His  Honor  the  plain- 
tiff is  charged  with  all  he  received  with  8  per  cent,  inter- 
est thereon.  Entrance  fees,  stock,  dues  and  premium  must 
all  go  to  his  credit,  for  as  we  view  it,  all  these  payments 
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are  but  parts  of  the  transaction  which  we  have  declared  to 
be  merely  a  borrowing  and  lending  of  money  at  an  illegal 
rate.  If  the  plaintiff  was  to  be  charged  with  interest  at  8 
per  cent,  upon  the  sum  loaned  him,  he  was  entitled  to  like 
rate  upon  bis  payments.  He  should  not  have  been  charged 
with  any  fines,  for  this  defendant  as  we  have  said  has  no 
right  to  lay  any  fines  upon  its  borrower  under  any  circum- 
stances here,  and  certainly  cannot  collect  fines  from  the 
plaintiff  becailse  he  refused  compliance  with  its  illegal 
demands.  Whatever  may  be  the  decisions  in  other  States 
in  this  one  all  these  matters  are  well  settled.  Am.  &  Eng. 
Enc.  of  Law,  Vol.  2,  p.  639,  note  1.  We  can  see  no  reason 
for  reviewing  at  this  late  day  what  has  been  so  long 
acquiesced  in  by  all. 

"It  may  not  be  improper  for  us  to  say  in  this  connection 
that  the  insertion  in  such  contract,  as  we  now  have  under 
consideration,  of  a  stipulation  that  in  no  event  should  the 
aggregate  of  all  the  sums  to  be  paid  by  the  borrower  (inter- 
est being  allowed  to  his  credit)  exceed  the  sum  loaned  him 
and  interest  thereon  at  8  per  cent,  per  annum,  would  pre- 
haps  entirely  relieve  all  such  transactions  from  the  imputa- 
tion of  being  usurious.  The  remedy  seems  easy.  It  is  insisted 
with  great  confidence  that  the  rate  which  he  would  be  re- 
quired to  pay,  if  he  and  his  fellow  borrowers  would  carry 
out  their  engagements,  will  be  much  less  than  6  per  cent. 
If  that  be  true,  no  loss  can  come  to  the  lender  by  reason  of 
the  incorporation  of  such  a  stipulation  in  the  contract.  It 
would  be  merely  to  make  that  a  part  of  the  contract  which 
is  in  fact  an  inducement  to  it,  but  an  inducement  put  in 
such  shape  as  to  be  of  no  legal  effect  to  protect  the  bor- 
rower from  usurious  exactions.  The  proposition  is  a  simple 
one.  Let  the  money  lending  corporations  that,  under  the 
guise  of  building  and  loan  associations,  are  professing  to 
loan   money,  in  a   complicated    and    somewhat   confusing 
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method  at  6  per  cent,  or  less,  insert  in  their  contract  a 
binding  stipulation  to  the  effect  that  in  no  event  will  they 
exact  more  than  eight  per  cient.,  and  all  trouble  and  difficulty 
will  vanish.  The  courts  will  be  content,  for  the  law 
against  the  taking  of  usury  will  be  obeyed.  The  borrowing 
mortgagor  will  be  fully  protected  against  illegal  and  ruin- 
ons  exactions,  and  what  has  been  told  him  with  confidence 
by  the  lending  mortgagee  will  be,  in  a  measure,  legally 
secured  to  him. 

"The  lending  corporation  cannot  reasonably  object,  for 
the  limit  proposed  (8  per  cent.)  stands  far  beyond  the 
rate  it  assures  the  borrower  it  will  exact.  An  objection 
on  its  part  to  the  insertion  of  this  safeguard  for  the  home 
builder  would  but  emphasize  the  necessity  for  the  rigid 
enforcement  of  the  rule  of  the  Mills  case,  showing,  as  it 
wonld,  that  there  was  some  danger  that  the  exigencies  of 
its  business  might  frustrate  all  its  hope  and  calculations, 
and  bring  to  the  confiding  borrower  ruin  or  disaster. 

"In  Taylor  vs.  VanBuren  Building  &  Loan^  56  Ark., 
340,  such  a  restriction  was  in  the  contract  between  the 
borrowing  member  and  that  association,  and  the  court  held 
that  that  stipulation  relieved  the  transaction  of  all  charge 
of  taking  illegal  interest. 

"We  have  proceeded  thus  far  upon  the  assumption   that 

the  promise  of  the  plaintiff*  borrower  to  pay  the   defendant 

lender  for  the  use  of  money  6   per  cent,  as  interest   and  6 

per  cent,  as  premium,  so  called,   was  such   a  contract   as 

would  be  enforced  in  the  courts  of  the  State  of  Georgia  if 

it  was  solvable  in  that  jurisdiction  and  made  with  reference 

to  its  laws.     The  general  law  of  that   State  makes   7  per 

cent,  the  legal  rate,  but  partiSs  may  lawfully  contract  for 

8  per  cent.     Charging  interest  beyond   this  limit  is  illegal. 

How  then  it  can  be  lawful   for  the  defendant  corporation 

to  charge  in  that  State  what  is  clearly  the  equivalent  of  12 
116—58 
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per  cent.,    to-wit,    6    per   cent,    interest    and   6  per  cent. 
premium  ? 

"We  are  told  that  in  Parker  v.  JS.  cfe  Z.  Asso.,  46  Ga.,  166, 
and  in  Vanpelt  v.  Asso.^  S.  E.  R.,  501,  the  Supreme  Court  of 
Georgia  so  declared.    An  examination  of  the  first  mentioned 
case  which  is  very  fully  reported  enables  us  to  see  that  the 
Fulton  B.  &  L.  Association  was  a  corporation  differing    in 
many  respects  from  the  defendant.     It  seeme  to  have  been 
a  true  building  and   loan  association   as  defined   by  Mr. 
Endlich.     Its  contract  with  Parker  was  not  identical  with 
that  of  this  defendant  with  this  plaintiff.     It  differs  from  it 
in  many  material  respects.     Neither  Parker  nor  Vanpelt 
was  charged  6  per  cent,  interest  and  6  per  cent,  premium 
on  the  money  advanced  to  them.     We  have  not  been   able 
to  find   in   any  of  the  cases  from  the  Supreme   Court  of 
Georgia,  to  which   we  have  been   cited,  any  adjudication 
upon  a  contract  exactly  similar  to  the  one  we  have  here 
under  consideration.     In  Parker's  case,  at  page  192,  the 
Court  says  of  the  transaction  :     *  Whether  the  scheme  taken 
as  a  whole  is  or  is  not  a  device  to  avoid  the  usury  laws  is  a 
question   of  fact  for  the  jury  under  the  proof.     The  Court 
so  charged  the  jury  and  the  finding  is  in  effect  that  it  was 
not  such  a  device.     We  think  the  jury  found  rightly  upon 
the  evidence.'     The  evidence  in  that  case  was  the  charter 
and  by-laws  of  the  association  and  the  contract  with  Parker. 
If  on  constat^  that  because  it  was  proper  for  the  jury  to  find 
there  was  no  device  to  evade  the  usury  laws  of  Georgia  in 
that  scheme  upon  that  evidence,  it  would  be  necessary  for 
all  juries  to   find   that   there  was  no  such  device  in  this 
defendant's  scheme  as  evidenced  by  its  charter,  by-laws  and 
contract  with  the  plaintiff.     Comity  may  require  that  the 
Courts  of  this  State  shall  adjudge  to  a  citizen  of  Georgia, 
suing  here,  upen  a  purely  personal  contract  solvable  in  that 
State,  a  citizen  of  this  State  such  a  sum  as  by  the  laws  of 
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Georgia  he  could  there  recover  on  the  contract — that  the 
measure  of  his  recovery  shall  be  determined  by  the  lex  loci 
solutionis ;  but  surely  comity  does  not  require  us  to  assiime, 
in  order  to  give  the  foreign  plaintiff  more  than  our  own 
citizens  in  like  circumstances  could  recover,  that,  because 
the  Courts  of  that  State  had  declared  one  scheme  of  a 
genuine  building  and  loan  association  not  usurious  ^upon 
its  face,'  therefore  the  law  of  that  State  was  that  the  very 
different  scheme  of  a  very  different  corporation  is  not 
usurious.  A  decision  of  the  Supreme  Court  of  Georgia, 
Butler  V.  M.  A.  Z.  <&  I.  Co.,  20  S.  E.  Rep.,  lOl,  which 
has  been  rendered  since  the  trial  and  argument  of  this  case, 
is  confirmatory  of  our  view  of  the  law  above  expressed.  In 
that  case,  which  was  an  action  by  the  Mutual  A.  L.  &  I. 
Company,  of  Atlanta,  Ga.,  against  Butler  to  foreclose  a 
mortgage,  such  as  we  here  have  under  consideration,  the 
mortgagor  among  other  pleas  averred  :  ^It  claims  to  loan 
money  at  6  per  cent,  per  annum,  payable  and  collectible 
monthly,  but  under  the  name  of  'premiums,'  which  is  but 
another  name  for  usury,  collect  another  6  per  cent,  monthly, 
by  such  deyice  collecting  really  12  per  cent,  per  annum, 
payable  monthly  on  loans,  thus,  under  fancy  names,  care- 
fully eschewing  the  name  of  'interest,'  which  said  charges 
really  are,  and,  with  the  object  and  intent  to  do  so,  con- 
tracting to  take  and  collect  a  higher  rate  of  interest  than  is 
allowed  by  law.'  The  lower  Court,  considering  no  doubt 
that  the  principle  established  by  Parker's  case,  supra,  was 
applicable,  overruled  this  plea  and  gave  judgment  for  the 
foreclosure  of  the  mortgage,  but  on  the  appeal  the  Supreme 
Court  says  :  'The  plaintiff,  as  indicated  by  the  record,  not 
being  a  building  and  loan  association,  pure  and  simple,  like 
the  one  involved  in  Parker's  case,  46  Ga.,  166,  the  object 
of  which  was  to  enable  its  members  to  acquire  houses  and 
homes  by  the  payment  of  small  sums  monthly,  but,  on  the 
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contrary,  being  apparently  a  composite  institution,  embrac- 
ing for  its  objects  insurance,  loans  and  investments,  the 
plea  of  usury  should  have  been  entertained  for  investiga- 
tion and  determination  by  the  jury,  under  proper  instruc- 
tions from  the  Court,  as  to  whether  the  scheme  of  the 
institution  as  a  vrhole  embraced  usurious  measures  and 
designs,  and  whether  the  loan  to  the  defendant  \vas 
infected  with  usury  or  not,  and,  if  so,  to  what  extent.'  The 
record  here  fully  shows  that  the  Atlanta  Building  &  Loan 
Association  is,  as  we  have  said,  ^not  a  building  and  loan 
association  pure  and  sim])le,  like  the  one  involved  in  Par- 
ker's case,  46  Ga.,  166,'  but  is  what  the  highest  Court  of 
its  own  State  has  well  described  as  a  'composite  institu- 
tion' and  therefore  not  entitled  to  claim  benefit  under  that 
decision.  Thus  is  swept  away  the  claim  of  the  defendant 
corporation  that  by  the  lex  loci  solutionis  it  is  allowed  to 
charge  and  collect  on  its  loans  6  per  cent,  interest  and  6 
per  cent,  'premium.' 

"  Our  attention  has  been  called  to  the  Act  of  1893,  Ch. 
434,  to  show  that  building  and  loan  associations  are,  as  it 
is  said,  favorites  of  our  law,  and  that  they  are  granted  spe- 
cial favors  by  our  statute.  This  is  true.  And  it  also  seemt^ 
to  be  true  that  our  legislature  has  invited,  as  it  were,  for- 
eign associations  of  that  kind  to  do  business  in  this  State 
under  certain  prescribed  regulations.  The  Act  which  thus 
seems  to  invite  them  to  come,  with  the  assurance  that  thev 
shall  enjoy  privileges  and  exemptions  here  not  allowed  to 
corporations  of  other  classes,  is  an  amendment  to  the  gen- 
eral law  for  the  incorporating  of  building  and  loan  associa- 
tions (  Code^  Vol.  2,  Ch.  7).  It  is  evident  that  the  legisla- 
ture  intended  to  confine  its  liberal  invitation  to  those  for- 
eign corporations  whose  powers,  purposes  and  methods  cor- 
responded with  the  powers,  purposes  and  methods  of  home 
corporations  organized  under  this  general  law,  and  that  it 
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did  not  intend  to  thus  favor  corporations,  the  scope  of 
whose  powers  extended  far  beyond  the  limits  imposed  upon 
domestic  corporations  by  the  Act.  The  powers  of  a  build- 
ing and  loan  association  organized  under  our  law  are  very 
limited.  It  is  a  strictly  mutual  co-operative  organization. 
It  cannot  borrow  money  except  for  specified  purposes.  It 
cannot  act  as  a  banking  institution.  It  cannot  deal  in  real 
estate  or  personal  property.  It  cannot  issue  bonds.  It 
cannot  engage  in  manufacturing.  It  cannot  act  as  a  trus- 
tee or  trust  company.  All  these  things  are  ultra  vires.  If 
its  officers  engage  in  them,  and  loss  follows,  they  are  per- 
sonally liable  to  the  members.  They  may  be  enjoined  from 
engaging  in  them.  If  the  charter  of  a  foreign  corporation, 
called  a  building  and  loan  association,  shows  that  these 
businesses  and  others  of  like  nature  are,  as  to  it,  infra 
vires  then  it  follows  that  the  privileges  and  exemptions  of 
the  Act  cannot  be  claimed  by  it.  The  charter,  not  the 
name,  determines  the  class  to  which  it  belongs. 

"In  Land  Corporation  v.  Sec.  of  State^  76  Mich.,  162, 
(43  N.  W.  Rep.,  14)  there  was  a  petition  for  a  mandamus 
to  compel  the  defendant  to  file  the  articles  of  association  of 
th*^  relator,  a  foreign  corporation,  under  an  act  of  that 
State.  The  mandamus  was  denied  upon  the  ground  that 
the  relator  was  not  such  a  corporation  as  the  act  contem- 
plated. The  Court  said  :  'The  method  of  organizing,  the 
extent  and  condition  of  creating,  holding  and  transferring 
stock,  the  authority  and  constitution  of  the  governing  body 
and  the  powers  and  functions  of  the  corporation,  and  of  its 
constituent  members  and  bodies,  are  all  matters  of  impor- 
tance. The  Secretary  of  State  based  his  principle  objec- 
tion to  filing  these  papers  on  the  fact  that,  instead  of  being 
organized  for  mining  and  treating  metals,  those  were  but 
partial,  and  to  some  extent  incidental.  But  this  company, 
as  a  corporation  already  organized  under  foreign  laws  for 
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the  multifarious  purposes  named  in  its  articles,  cannot 
obtain  any  legal  standing  by  filing  its  papers  under  Section 
23  of  the  mining  law  without  the  subversion  of  settled 
principles.'  Our  statute  contemplates  the  licensing  of  cor- 
porations organized  for  a  certain  single  purpose,  with  cer- 
tain prescribed  methods  and  powers.  One  organized  under 
foreign  laws  for  multifarious  purposes  has  no  right  to  the 
license  under  the  Act.  It  can  depend  for  the  enforcement 
of  its  rights  in  our  forums  only  on  the  rules  of  comity. 

"  We  are  not  forgetful  of  the  earnestness  with  which  it 
was  argued  before  us  that  because,  as  it  was  said,  large 
sums  of  money  had  been  loaned  in  this  State  by  foreign 
companies  upon  schemes  similar  to  that  one  we  have  here 
under  consideration,  and  much  other  foreign  capital  stands 
ready  for  investment  within  our  borders  upon  like  con- 
tracts, it  was  most  important  that  such  transactions  should 
not  be  declared  usurious  ;  and  we  were  told  in  effect  that  if 
our  conclusion  was  as  herein  declared  the  foreign  lenders 
would  at  once  proceed  to  foreclose  the  mortgages  to  the 
great  inconvenience  of  those  who  had  borrowed  from  them. 
We  cannot  change  our  opinion  of  the  law  to  suit  the  exi- 
gencies of  any  occasion.  The  law  applicable  to  the  case  in 
hand  and  to  others  of  like  nature  has  been,  as  we  think, 
for  a  long  time  clearly  settled  in  this  State.  In  all  the 
legal  literature  pertaining  to  the  perplexing  matters  of 
building  and  loan  associations,  so  far  as  we  have  found,  the 
doctrine  of  this  Court  is  conceded  to  be  plainly  stated  and 
consistently  followed.  We  merely  reiterate  what  our  pre- 
decessors long  ago  decided.  If  under  these  circumstances 
the  lender  gets  less  hire  for  his  money  than  he  hoped  for, 
the  blame,  if  there  be  any,  must  rest  on  those  who  have 
acted  in  defiance  of  the  decisions  of  this  Court,  not  upon  us 
who  only  decline  to  reverse  those  decisions.  But  can  harm 
come  to  the   lender  if     Certainly  not,  unless  it  is  exacting 
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more  than  6  per  cent,  for  the  hire  of  money  for  that  rate  it 
is  allowed  to  collect.  How  can  the  borrower  be  harmed? 
His  mortgage  cannot  be  foreclosed  or  his  lands  sold  so  long 
as  he  makes  the  stipulated  monthly  or  weekly  payments 
set  forth  in  it. 

"When  these  payments,  treated  as  partial  payments  on 
the  debt,  are  sufficient  to  extinguish  that  indebtedness,  the 
account  being  taken  according  to  the  principle  repeatedly 
announced  by  this  Court,  the  lien  on  his  property  will  have 
been  discharged,  and  the  Courts  will  decree  its  formal  can- 
cellation. We  guard  him  from  unreasonable  and  perhaps 
ruinous  exactions  in  the  future.  We  do  not  precipitate 
upon  him  any  new  burden.  We  merely  fix  a  limit  when 
his  burden  bearing  shall  in  any  event  cease ;  and  we  fix 
that  limit  far  beyond  the  line  where  the  lender  says  he  will 
wish  to  go.  So,  the  assurance  of  safety  we  give  to  the 
borrower  works  no  restraint  on  the  lender,  and  both  should 
be  content. 

"When  this  cause  was  before  this  Court  on  a  former 
appeal,  the  sole  question  was  whether  there  was  sufficient 
ground  for  enjoining  the  sale  of  the  plaintiff's  property  till 
the  controversy  could  be  heard  and  determined  on  its 
merits.  The  record  as  then  presented  contained  an  allega- 
tion on  the  plaintiff's  part  that  the  transaction  as  detailed 
in  the  complaint  and  answer  was  contrived  to  evade  the 
usury  laws  of  this  State.  We  did  not  consider  it  at  all 
necessary  then  to  discuss  the  very  important  matters 
involved  in  this  controversy,  as  it  no  where  appeared  that 
they  had  been  passed  upon  by  the  Court  below.  The  order 
then  appealed  from  was  not  erroneous,  we  said,  for  the 
sufficient,  but  not  necessarily  sole  reason  that  there  was 
evidently  a  ^serious  issue'  between  the  parties.  We  merely 
declined  to  reverse  an  order  continuing  the  injunction  in 
force  until  the  hearing." 
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So  far  we  have  adopted  the  very  able  and  elaborate 
opinion  prepared  for  the  Court  at  last  Term  by  Mr.  Justice 
BuBWELL,  but  which  was  not  then  filed.  A  re-argument 
was  had  at  this  Term  of  this  and  the  cognate  case  of  Jiow- 
land  V.  B,  cfe  Z.  Asso.^  115  N.  C,  825,  embracing  substan- 
tially the  same  controversy.  This  is  five  times  the  ques- 
tions involved  alike  in  these  two  cases  have  received  the 
fullest  and  most  exhaustive  argument  before  the  Court.  It 
must  be  conceded  that  we  have  not  acted  hastily  and  that 
we  have  had  at  least  opportunity  to  comprehend  the  points 
presented  in  all  their  bearings.  Counsel  for  defendant 
frankly  admitted  in  the  argument  that  their  clients  began 
business  in  this  State  knowing  that  the  decisions  of  this 
Court  in  the  Mills  case,  which  has  for  20  vears  remained 
undisturbed  by  the  Courts  or  the  Legislature  prohibited 
the  mode  which  they  proposed  to  follow  and  have  followed, 
but  that  they  came  expecting  to  procure  a  reversal  of  that 
decision.  For  a  party  to  deliberately  and  systematically 
violate  the  law  as  it  has  been  announced  and  continuouslv 
recognized  by  the  highest  Court  of  the  State  for  a  series  of 
years  with  the  avowed  purpose  of  causing  the  Court  to  take 
back  and  reverse  its  decision  under  the  better  instruction 
of  such  law-breaker,  is  a  proceeding  hitherto  unknown  in 
this  State.  The  non-resident  counsel  of  the  non-resident 
corporation,  who  thus  admit  their  deliberate  violations  of 
our  statutes,  used  as  one  of  their  most  persistent  arguments 
to  change  the  views  of  this  Court,  that  the  combined  capi- 
tal of  such  corporations  mounts  up  into  millions  of  dollars. 
It  is  not  the  first  time  that  accumulated  wealth  has 
demanded  exclusive  favors  and  privileges,  but  it  has  proba- 
bly never  before  been  so  unreservedly  asserted  in  a  Court 
of  Justice,  in  this  State  at  least.  Our  revolutionary 
ancestors  anticipated  the  force,  the  exactions,  the  indiffer- 
ence to  equality  of  overgrown  combinations  of  capital,  and 
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placed  in  the  Bill  of  Rights  of  1776  the  provision  against 
the  grant  of  exclusive  privileges,  which  remains  in  our 
present  Constitution  as  a  protection  to  the  plain,  com- 
mon people  against  these  excessive  claims  of  money  gath- 
ering corporations.  The  opinion  of  Justice  Bubwell, 
above  adopted  by  us,  shows  how  little  claim  such  institu- 
tions as  this  defendant  is  shown  to  be,  have  to  use  the 
beneficient  title  of  building  associations  and  that  they  are 
in  fact  thinly  disguised  banking  associations  claiming  to  be 
superior  to  our  usury  law  because  chartered  elsewhere. 
Such  discrimination  if  legal  would  destroy  all  our  home 
banks,  and  other  like  institutions,  which  faithfully  observe 
the  law  limiting  the  rate  of  interest,  and  pay  their  taxes  to 
the  support  of  the  State  and  County  Government.  Thus 
freed,  if  this  claim  is  allowed,  from  both  our  taxation  and 
usury  laws,  the  defendant  would  yet  seek  to  obtain  the  use 
of  our  courts  to '  collect  the  money  which  it  has  secured 
by  mortgage  on  real  estate  here.  The  circumstances  would 
justify  sharper  criticism  than  we  have  so  far  given  to  any 
case  before  us.  The  defendant  asserts  immunity  from  the 
restrictions  and  burdens  imposed  by  law  on  all  others,  and 
at  the  same  time  asks  the  best  security  given  by  law  and  the 
use  of  the  process  of  the  courts  to  enforce  it.  The  defendant 
also  called  to  our  attention  a  bill  which  it  procured  to  be 
passed  at  the  last  session  of  the  General  Assembly,  and 
claims  that  it  protects  it  in  the  violation  of  our  usury 
laws.  This  statute  which  is  drawn  with  considerable  art, 
provides  in  the  first  section  that  building  and  loan  assQci- 
ations  are  restricted  to  six  per  cent.,  which  has  by  a  gen- 
eral act  of  the  same  legislature  been  restored  as  the  limita- 
tion upon  interest.  In  a  subsequent  paragraph,  the  associ- 
ation is  allowed  to  charge  cost,  expenses,  interest,  premiums 
and  fines.  The  controlling  idea  in  the  first  paragraph 
restricting  these  corporations  to  the  six  per  cent,  which  is 
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the  general  policy  of  the  State  must  govern,  and  calling 
these  other  exactions  premiums,  penalties  and  the  like  does 
not  make  them  other  than  interest,  or  authorize  the  exac- 
tion of  more  than  six  per  cent,  for  the  totality.  A  similar 
case  was  SirrKytiton  v.  Lanier^  71  N.  C,  498.  When  two 
constructions  of  a  statute  are  possible,  the  Court  should 
adopt  that  which  is  most  reasonable  and  in  accord  with 
the  declared  and  recognized  public  policy  of  the  State.  It 
would  neither  be  reasonable  nor  in  accord  with  our  recog- 
nized policy  nor  just  to  the  legislature  to  construe  that  they 
deemed  that  public  opinion  and  considerations  of  justice 
required  that  the  industries  of  the  State  should  be  protected 
against  the  exactions  of  a  greater  rate  than  six  per  cent,  for 
the  use  of  money,  and  yet  that  the  same  legislature  pro- 
vided that  combinations  of  capital  might  by  dubbing  them- 
selves building  and  loan  associations  and  euphoniously  styl- 
ing their  exactions  of  interest  premium,  fines,  penalties  and 
the  like,  could  exact  pay  for  the  use  of  money  without  lim- 
itations. This  would  be  one  law  for  the  rich  and  another 
for  the  poor.  Could  we  hold  that  the  legislature  intended 
to  so  enact  (and  they  certainly  did  not)  the  wisdom  of  the 
organic  law  has  placed  its  ban  upon  such  discrimination  and 
special  privileges.  A  penalty  or  fine  for  non-paymient  of 
money  is  interest.  If  money  is  loaned  at  six  per  cent,  and 
five  per  cent,  premium,  this  is  simply  11  per  cent,  interest. 
The  courts  have  always  said  that  in  usury  cases  they  "look 
through  all  disguises  to  the  real  nature  and  truth  of  the 
transaction."  The  shifts  and  devices  of  avarice  are  count- 
less in  attempting  to  evade  the  protection  which  the  law- 
making power  sees  fit  to  erect  against  its  exactions.  Call- 
ing interest  by  other  names,  as  premiums,  fines  and  penal- 
ties, is  a  threadbare  device  and  was  laid  open  in  very 
clear  language  in  our  leading  case  of  Mills  v.  B,  &  L,  A,y 
twenty  years  a^o.     Recurring  to  the  Act  of  1896,  which 
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the  defendant  pressed  on  our  notice  as  an  exemption  in 
its  favor,  it  may  be  noted  that  if  the  legislature  could  be 
understood  as  having  so  intended  it  to  be,  thus  overriding 
the  first  clause  thereof  and  the  general  statute  as  well,  and 
if  there  were  no  constitutional  prohibition  against  the  grant 
of  such  exclusive  and  special  privileges,  even  then  the  act 
in  question  took  effect  on  March  9th,  1896,  while  the  gen- 
eral act  prohibiting  any  one,  without  exception,  to  exact 
more  than  six  per  cent,  for  the  loan  of  money  took  effect 
April  13,  1895,  and  would  have  the  effect  of  repealing 
all  exceptions  and  stopping  on  that  date  the  exaction  of  a 
higher  rate   by  the  defendant  under  its  prior  special  act. 

Affirmed. 
Avery,  J.,  dissents. 


N.  T.  RIDLEY  v.  SEABOARD  &  ROANOKE  RAILROAD  CO. 

Pavctice  on  Appeal — Settlement  of  Case — Death  of  Judge, 

Where,  on  appeal,  the  ease  and  counter-case  were  filed  in  time, 
but  the  trial  Judge  died  before  settling  the  ease,  the  appel- 
lant, instead  of  a  new  trial  being  granted,  may  withdraw  his 
case  and  have  the  appeal  tried  on  the  counter-case. 

Motion  for  writ  of  certiorari. 

Messrs.  B.  B.  Winborne  and  li.  B.  Peebles^  for  plaintiff. 
Messrs.  McRae  cfe  Day^  for  defendent. 

Clark,  J. :  The  case  oil  appeal  and  counter-case  were 
served  in  time  and  the  trial  judge  was  promptly  reques- 
ted to  settle  the  case.  At  the  call  of  the  docket  at  last 
term,  being  the  first  term  of  this  Court  which  was  begun 
after  the  trial  below,  the  appellant  docketed  the  record 
proper  and  asked  for  a  certiorari  to  bring  up  the  case 
on  appeal.     Counsel  consented    however    that    the    cause 
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might  be  continued  to  this  term  and  that  the  "case  on  appeal'' 
might  be  settled  by  the  Judge  at  Nash  Court,  which  was 
to  be  held  by  the  Judge  (G^'rai;^)  who  had  tried  the  cause. 
His  Honor  died  before  he  could  do  so.  The  appellant 
would  be  entitled,  nothing  more  appearing,  to  have  the 
case  remanded  for  a  new  trial,  but  the  appellee  expresses 
a  desire  to  withdraw  its  counter-case  and  try  the  appeal 
upon  appellant's  case.  The  appellant  certainly  has  no 
ground  to  object  to  this.  Drake  v.  Connelly^  107  N.  C,  463. 
The  trial  Jud^e  having  died,  either  the  appellee  or  appel- 
lant might  on  motion  withdraw  the  case  or  counter-case 
and  the  appeal  will  be  heard  upon  the  statement  of  the 
case  on  appeal  made  by  the  opposite  party.  In  such 
cases  the  party  intending  to  withdraw  the  case  (or  counter- 
case)  properly  should  notify  the  opposite  party  in  time, 
so  that  the  case  may  be  printed  and  stand  regularly 
for  trial  at  the  first  term.  This  was  not  done  in  this 
instance,  but  that  there  may  be  no  unnecessary  delay  the 
case  is  set  for  hearing  at   the   end  of  the  docket   at   this 

term. 

Motion  Allowed. 


WELLINGTON  and  POWELLSVILLE  RAILROD  COMPANY  v. 
CASHIE  &  CHOWAN  RAILROAD  COMPANl. 

Where  a  railroad  company,  seeking  to  condemn  land  for  its  right  of 
way,  has  given  ample  bond  to  cover  any  damages  resulting 
from  its  wrongful  entry  upon  the  land,  an  injunction  will 
not  issue  to  restrain  such  company  from  entering  upon  the 
land  before  the  appraisal  of  damages  and  the  payment 
thereof  into  Court. 

Petition  to  rehear  the  case  reported  in  114  N.  C,  690. 

Messrs.  7?.  B.  Peebles  and  Battle  dh  Mordecai^  for  plain- 
tiff. 

Mess?*s,  F.  D,   Winston  and  R,  O,  ^wr^<>w,  for  defendant 

(petitioner). 
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Avery,  J.:  This  is  a  petition  to  rehear  the  case  reported 
in  114  N.  C,  690.  The  plaintiff  instituted  a  special  pro- 
ceeding to  condemn  the  right  of  way  over  defendant's  land. 
The  defendant  in  its  answer  alleged  that  it  would  sustain 
irreparable  damage,  if  the  road  should  be  built,  and  using 
the  answer  as  an  affidavit,  obtained  a  temporary  restraining 
order,  which  on  the  return  day  was  vacated  upon  the  filing 
by  the  plaintiff  of  a  bond  in  the  penal  sum  of  one  thousand 
dollars  conditioned  for  the  payment  by  the  plaintiff  of  all 
costs  and  damages  recovered  by  the  defendant  in  this 
action.  The  appeal  is  from  the  order  dissolving  the  injunc- 
tion. 

We  are  warranted  in  assuming  that  the  penal  sum,  men- 
tioned in  the  bond,  was  fixed  by  the  Court  after  due  inquiry, 
and  is  therefore  amply  suflicient  to  secure  to  the  defendant 
any  damage  that  may  be  ultimately  recovered  of  the  plain- 
tiff for  the  wrongful  entry  upon  its  land,  if  indeed  any 
wrong  has  been  done.  Conceding  that  the  plaintiff  is  a 
trespasser,  compensation  in  damages  will  nevertheless,  as  a 
general  rule,  be  allowed  for  such  an  injury,  and  there  is  no 
allegation  in  the  answer  that  will  bring  this  case  within 
any  exception  to  it. 

It  is  contrary  to  the  policy  of  the  law  to  use  the  extra- 
ordinary powers  of  the  Court  to  arrest  the  development  of 
industrial  enterprises  or  the  progress  of  works  prosecuted 
apparently  for  the  public  good  as  well  as  for  private  gain. 
Lewis  V.  Lumher  Co.^  99  N.  C,  11.  On  the  other  hand 
this  Court  has  given  its  sanction  to  the  practice  of  granting 
restraining  orders  till  the  hearing  against  a  party  who  by  * 
force  was  impeding  the  prosecution  of  such  enterprises,  on 
the  ground  that  a  trespass  was  being  committed  on  his 
premises,  when  apparently  he  could  be  compensated  in 
damages  for  the  injury  of  which  he  complained.  Naviga- 
tion Co,  V.  Entry,  108  N.  C,  130. 
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The  plaintiff  is  proceeding,  as  was  said  in  the  former 
opinion  of  this  Court,  under  a  charter  authorizing  it  to 
appropriate  land  for  its  use  upon  just  compensation  and  the 
question  of  the  necessity  for  taking  a  proper  right  of  way 
is  not  before  us.  Pending  the  proceeding  for  condemnation 
ample  provision  has  been  made  to  compensate  the  defend- 
ant for  any  loss  sustained  by  a  wrongful  entry  on  the  part 
of  plaintiff  and  if  it  be  admitted  that  the  plaintiff  is  not 
authorized  to  enter  till  after  the  appraisal  and  the  payment 
into  Court,  in  accordance  with  the  provisions  of  The  Codej 
Sec.  1946,  of  "the  sum  appraised,"  the  plaintiff  is  still  ,in 
the  worst  aspect  of  its  conduct  committing  a  trespass  for 
which  it  is  answerable  in  damages,  the  ultimate  payment 
of  which  is  secured  in  advance  by  a  sufficient  bond. 

The  defendant  has  not  only  failed  to  show  that  he  has  or 
will  sustain,  but  even  that  he  may  suffer  irreparable  injury. 
The  petition  is  dismissed. 


KATE    P.   JOHNSON  et  al  v  EAST  CAROLINA  LAND  AND 

RAILWAY  COMPANY. 

Deed — Parol    Evidence  —  Estoppel  —  A geticy  —  Acts    of 

Agent  Binding  a  Principal. 

1.  Although,  where  an  agreement  has  been  reduced  to  writing, 

parol  evidenee  is  not  admissible  to  contradict,  add  to  or 
explain  it,  yet  when  a  deed  authorized  defendant  railroad 
company  to  take  so  much  of  the  land  as  was  necessary  for 
its  roadway,  &c.,  parol  evidence  is  admissible  to  show  that 
the  defendant  agreed  to  pay,  in  addition  to  the  considera- 
tion expressed  in  the  deed,  the  value  of  any  land  taken  or 
used  in  excess  of  a  strip  twenty  feet  wide. 

2.  Where  a  grantee  accepts  and  acts  under  a  deed,  availing  himself 

of  its  benefits,  he  cannot  be  heard  to  say  that  the  person 
who  negotiated  for  the  land  and  procured  the  execution 
of  the  deed,  was  not  its  agent  to  make  an  agreement  as  to 
the  compensation  to  be  paid  the  grantor. 


r 
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3.  The  right  or  power  to  purchase  implies  the  right  or  power  to 
pay  or  agree  to  pay  for  the  thing  purchased. 

Action  for  damages,  tried  before  Brown,  e/.,  at  Fall 
Term,  1894,  of  Craven  Superior  Court.  The  complaint 
alleged  that  in  October,  1890,  the  plaintiff  executed  a  deed 
to  the  defendant  for  a  right  of  way  across  certain  lands  in 
Craven  County,  the  deed  stating  as  the  consideration  one 
dollar  and  the  benefit  to  accrue  to  plaintiffs  from  the  build- 
ing of  the  road  across  their  land.  The  deed,  after  convey- 
ing the  right  to  use  a  strip  of  land  not  exceeding  125  feet 
provided  as  follows :  "  Except  that  the  right  of  way  and 
other  privileges  granted  as  above  shall  cover  and  include  on 
the  home  plantation  adjoining  the  city  of  Newbern  only 
an  amount  of  land  suflScient  for  the  use  of  the  roadway  of 
the  said  railway  company  together  with  its  ditches,  bridges 
and  other  improvements  and  a  suiBciency  of  said  land  to 
repair  and  improve  the  same.  The  complaint  further 
alleged : 

"  (3)  That  this  was  understood  and  agreed  by  the  defend- 
ant, through  its  lawful -agent,  at  the  time  said  deed  was 
executed,  that  all  the  land  in  the  tract  described  in  said 
deed  as  the  home  plantation,  over  and  above  a  strip  twenty 
feet  wide,  which  the  defendant  might  select,  appropriate 
and  occupy  for  the  purposes  expressed  in  said  deed,  should 
be  paid  for  at  its  market  value. 

"  (4)  That  the  defendant  has  selected,  appropriated  and 
intends  to  use  and  occupy  for  the  purposes  expressed  in 
said  deed,  on  said  home  plantation,  a  strip  of  land  fifty  feet 
wide,  and  nine  thousand  seven  hundred  feet  long,  as  plain 
tiffs  are  informed  and  believe. 

*  *  *  *  *  * 

"  (6)  That  the  excess  of  said  land  so  appropriated, 
selected  and  to  be  used  and  occupied  by  the  defendant  as 
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aforesaid  over  and  above  a  strip  twenty  feet  wide,  amounts 
to  six  68-100  acres. 

"  (7)  That  the  said  excess  of  said  land  is  reasonably 
worth  the  sum  of  four  hundred  and  twenty  dollars." 

The  defendant  denied  the  alleged  agreement  and  averred 
"that  it  was  the  purpose  and  intent  of  the  plaintiff  in  said 
deed  to  convey  to  the  defendants  so  much  land  as  it  might 
reasonably  need  and  require  for  the  purposes  for  which 
said  lands  and  franchise  were  conveyed  and  that  the  said 
amount  of  land  is  not  more  than  is  sufficient  for  the  use  of 
the  railway  of  the  defendant  company,  together  with  its 
ditches,  bridges  and  other  improvements,  and  to  repair  and 
improve  the  same,  and  that  the  said  deed  conveys  and  was 
intended  to  convey  to  the  defendants  all  the  lands  it  has 
appropriated,  as  alleged  in  this  article  of  the  complaint  for 
the  purposes  aforesaid." 

And  for  a  further  defence  the  defendant  said  : 

"(1)  That  the  said  deed  was  executed  and  delivered  to 
the  defendant  for  a  full  and  fair  consideration,  without 
fraud  or  misrepresentation  on  the  part  of  the  defendant,  and 
with  a  full  understanding  and  knowledge  of  all  its  terms 
and  provisions,  and  that  the  plaintiffs  are  estopped  from 
denying  the  terms  and  provisions  thereof,  and  that  they 
fail  in  their  said  complaint  to  state  any  equitable  ground 
for  the  interference  of  the  Court  to  abrogate,  alter,  change, 
modify  or  in  any  way  reform  or  correct  the  same." 

Wherefore  it  demands  judgment — 

I.  That  this  action  be  dismissed  and  that  the  defendant 
go  without  day  and  recover  its  costs  unjustly  expended  in 
their  behalf. 

II.  For  such  other  and  further  relief  as  it  may  be  entitled 
to  recover  from  the  Court. 

The  issues  submitted  to  the  jury  and  the  responses  were 
as  follows : 
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1.  At  the  time  of  the  execution  of  the  deed  from  the 
plaintiffs  to  the  defendant,  was  it  agreed  between  plaintiffs 
and  Mr.  Foy,  the  defendants'  agent,  that  the  defendant 
company  should  pay  the  value  of  all  the  land  taken  by  the 
defendant  through  the  home  place  in  excess  of  20  feet  as 
alleged  ?     Answer,  "  Yes." 

2.  What  is  the  excess  of  land  above  20  feet  taken  by 
defendant  through  said  home  place  ?     Answer,  "  6  68-100 


acres." 


3.  What  was  the  value  of  said  excess?  Answer, 
''  $420." 

The  defendant  in  apt  time  objected  to  the  competency  of 
the  testimony  as  to  the  agreement  alleged  to  have,  been 
made  by  Foy  to  pay  for  the  value  of  the  land  taken  in 
excess  of  20  feet,  on  the  following  grounds :  1st,  because 
it  attempted  to  add  to,  alter  and  explain  by  parol  the  deed 
of  plaintiff;  2d,  because  it  was  incompetent  under  the  Stat- 
ute of  Frauds  ;  3d,  because  there  was  no  evidence  that  the 
agent  Foy  had  any  authority  to  make  any  contract  except 
that  set  out  in  the  deed.  The  objections  were  overruled 
and  defendants  excepted. 

The  defendant  asked  the  Court  to  instruct  the  jury  that 
the  burden  was  upon  the  plaintiff,  and  as  she  sought  by 
parol  evidence  to  change  the  consideration  expressed  in  her 
deed,  and  to  modify  the  contract  therein  set  out,  in  order  to 
warrant  the  jury  in  finding  a  verdict  against  the  recitals 
therein,  it  was  not  sufficient  that  the  evidence  in  her  favor 
should  preponderate  simply,  but  it  must  be  clear,  strong,  con- 
vincing. 

Upon  this  the  Court  instructed  the  jury  that  as  to  the 
second  and  third  issues  there  was  no  controversy,  and  the 
answers  to  these  had  been  agreed  upon. 

As  to  the  first  issue,  that  this  action  was  not  brought  for 

the  purpose  of  correcting  any  alleged  mistake  in  the  phra- 
11 6—59 
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seology  of  the  deed,  and  such  was  not  its  purpose,  but  that 
its  purpose  was  to  recover  value  of  the  excess,  6  and  68- 
100  acres  of  land  occupied  by  the  defendant ;  that  the 
receipt  contained  in  the  deed,  or  the  recital  thereof  as  to  the 
consideration  was  not  contractual  in  its  character,  and  that 
the  true  consideration  might  be  shown  by  parol  evidence, 
and  if  it  had  not  been  paid  it  might  be  recovered  ;  that  the 
burden  of  proof  was  on  the  plaintiff  upon  the  first  issue  to 
show  to  the  satisfaction  of  the  jury  by  a  preponderance  of 
evidence  that  at  the  time  of  the  execution  of  the  deed  and 
its  delivery  to  Foy,  he,  acting  for  the  company,  agreed 
to  pay  the  value  of  all  land  which  should  be  taken  by  the 
defendant  through  the  home  place  in  excess  of  20  feet,  and 
that  the  plaintiff  had  so  shown,  the  jury  should  answer  the 
first  issue  "Yes  ;"  if  she  had  not,  the  jury  should  answer  it 
„No." 

To  this  part  of  the  charge  of  the  Court,  the  defendant 
excepted. 

The  defendant  further  asked  the  Court  to  charge  that 
there  was  no  evidence  that  Foy  was  the  agent  of  the  de- 
fendant to  procure  the  deed,  or  that  he  had  authority  to 
make  any  such  agreement. 

This  was  declined  by  the  Court,  and  excepted  to  by  the 
defendant. 

Defendant  moved  for  a  new  trial,  and  assigned  as  errors: 

First,  That  the  Court  erred  in  admitting  the  testimony  of 
the  witness  Rhem,  as  duly  excepted  to. 

Second,  For  that  there  was  no  evidence  that  Foy  was  the 
agent  of  the  defendant,  or,  if  he  was,  that  he  had  authority 
to  make  any  contract  other  than  that  set  out  in  the  deed, 
and  that  there  was  no  evidence  that  the  defendant  had 
ratified  the  alleged  parol  agreement  if  made. 

Third,  For  error  in  refusing  to  give  the  instructions 
prayed  for  by  the  defendant. 
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Fourthly,  For  error  in  the  charge. 

There  was  judgment  for  the  plaintiffs  and  defendant 
appealed.  • 

Mr.   W.  W.  Clarke  for  plaintiffs. 

Messrs,  F.  M.  Simmons  and  Shepherd  <k  Busbee^  for 
defendants  (appellants). 

Faircloth,  C.  J. :  When  an  agreement  is  reduced  to 
writing,  the  rule  of  evidence  that  parol  testimony  is  not 
admissible  to  contradict,  add  to,  or  explain  it,  is  too  well 
established  to  require  further  argument,  and  whether  the 
law  requires  it  to  be  in  writing  or  not,  still  the  written 
memorial  is  the  surest  evidence. 

The  deed  of  plaintiff  to  the  defendant  is  uncertain  as  to 
the  amount  of  land  on  the  home  plantation  conveyed  to 
defendant,  but  it  allows  that  matter  to  be  made  certain  by 
authorizing  defendant  to  take  an  amount  of  land  sufficient 
for  the  use  of  its  roadway,  ditches,  &c.  This  sufficiency 
can  not  be  determined  by  the  terms  of  the  deed  and  could, 
if  the  parties  were  not  agreed,  only  be  done  by  evidence 
aliunde. 

The  plaintiff  offers  to  prove  that  at  .the  time  the  deed 
was  made  with  this  indefinite  provision,  it  was  agreed  by 
parol  that,  in  addition  to  the  main  consideration  expressed, 
the  defendant  should  pay  for  the  excess  over  twenty  feet, 
whenever  so  used.  This  is  denied,  but  found  to  be  so  by 
the  jury  upon  the  testimony  of  witnesses.  We  cannot  see 
that  this  evidence  violates  the  rule  of  evidence  above 
referred  to.  It  is  in  furtherance  of  an  agreement,  not 
expressed  in  the  deed,  but  arising  naturally  out  of  the 
uncertain  feature  of  the  deed  already  pointed  out  and  as  a 
part  of  the  main  transaction. 

The  witness  Foy  says  he  was  assisting  the  defendant  gra- 
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tuitously,  and  when  it  was  decided  that  the  road  was  to 
come,  he  went  to  plaintiff's  agent,  Rhem,  to  get  the  right  of 
way  and  insisted  on  it  with  naore  than  twenty  feet,  handed 
him  the  deed  to  be  signed  by  him  and  the  plaintiff,  and 
saw  the  plaintiff  and  told  her  she  must  give  the  road 
all  the  land  necessary  through  the  home  plantation,  that 
he  had  the  deed  prepared  and  she  signed  it  and  handed  it 
to  him,  that  he  had  it  recorded  and  sent  it  to  the  defend- 
ant at  Wilmington,  and  says  he  did  not  agree  to  pay  any- 
thing for  the  excess,  and  that  he  had  no  power  to  agree  to 
pay  the,  plaintiff  one  cent,  and  was  afterwards  a  director  in 
the  defendant  company.  Here  was  certainly  a  good  deal 
of  active  and  gratuitous  work  for  some  one.  The  defendant 
has  accepted  this  deed  and  by  building  its  road  on  the  home 
plantation  has  availed  itself  of  the  contract,  whatever  it 
was,  and  of  the  benefit  thereof,  and  cannot  now  be  heard 
to  say  that  Foy  was  not  its  agent.  The  right  or  power  to 
purchase  implies  the  right  or  power  to  pay  or  to  agree  to 
pay.     We  see  no  error  and  the  judgment  is  affirmed. 

Affirmed. 


E.  F.  YOUNG  v.  WILMINGTON  AND  WELDON  RAILROAD 

COMPANY. 

Warehouseman  —  Ordinary  Care  —  Negligence  —  Tri<il — 

Evidence. 

1.  Where  goods  were  held  in  a  railroad  company ^b  warehouse,  at 

owner^s  risk  and  for  his  convenieDce,  the  company  was  no 
longer  liable  as  a  common  carrier  but  only  for  want  of  ordi- 
nary oare  as  a  warehouseman,  and  the  owner  of  the  goods,  in 
an  action  for  the  value  of  the  same,  should  be  required  to 
prove  negligence  as  a  part  of  his  case. 

2.  A  trial  Judge  is  not  required  to  submit  a  case  to  the  jury  unless 

there  is  something  more  than  a  scintilla  of  evidence  upon 
which  a  jury  can  properly  proceed  to  find  a  verdict  for  the 
party  introducing  it  upon  whom  the  burden  of  proof  lies. 
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8.  In  an  action  against  a  railroad  company  to  recover  goods  burned 
in  its  warehouse,  evidence  that  a  night  telegraph  operator, 
who  had  an  office  in  a  room  adjoining  the  warehoue,  and 
slept  therein,  was  intemperate  in  his  habits  and  was  drunk 
on  the  night  of  the  fire,  does  not  justify  a  verdict  for  the 
plaintiff. 

This  is  an  action  which  was  commenced  before  a  Justice 
of  the  Peace,  in  which  the  plaintiff  claimed  damages  for 
the  destruction  of  certain  goods  and  merchandise  which 
were  burned  in  the  defendant's  warehouse,  at  Dunn,  North 
Carolina. 

The  justice  rendered  judgment  in  favor  of  the  plaintiff 
from  which  the  defendant  appealed  to  the  Superior  Court. 
The  case  came  on  for  trial  at  November  Term,  1894,  of  Har- 
nett Superior  Court,  before  Bynuniy  Judge^  and  a  jury. 

The  plaintiff  introduced  the  following  testimony  : 

P.  J.  Jeffreys,  testified  as  follows :  I  was  the  agent  of 
defendant,  at  Dunn,  in  April,  1894,  and  am  still  the 
agent. 

The  defendant's  warehouse  was  burned,  at  Dunn,  on  the 
morning  of  April  13th,  1894,  defore  daylight.  The  defend- 
ant had  a  night  operator  there  at  the  time.  His  place  of 
business  was  in  the  telegraph  office,  in  the  warehouse  at 
night.  He  stayed  there  about  a  week  after  the  fire,  when 
they  sent  another  operator  there.  Young's  goods  were  in 
the  warehouse  at  the  time  of  the  fire,  and  were  destroyed 
bv  it. 

GROSS-EXAMINED. 

The  goods  had  been  in  warehouse  for  sometime.  They 
were  received  about  the  5th  of  February,  1894,  and  had 
been  in  the  warehouse  ever  since.  The  freight  had  been 
paid  upon  them  and  no  charge  was  made  for  storage. 
The  operator  was  a  night  operator ;  his  only  duty  was  to 
run  the  telegraph  lines   at  night.     He  slept   in  a   room  in 
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the  warehouse,  but  had  nothing  whatever  to  do  with  the 
freight  in  the  w^arehouse.  The  company  kept  a  night 
operator  at  Dunn  only  from  January  the  first  to  about  May 
the  first  of  each  year.  They  did  so  on  account  of  the  fast 
passenger  trains  which  were  run  over  the  road  daring  those 
months.  The  warehouse  was  securely  locked  on  the  night 
of  the  fire.  I  do  not  know  what  caused  the  fire,  but  I 
believe  it  was  accidental.  The  room  of  the  night  operator 
was  cut  off*  from  the  warehouse.  The  company  had  a  lot 
of  its  own  property  in  the  warehouse  at  time  of  the  fire 
which  was  also  destroyed. 

RE-DIRECT. 

The  office  was  partitioned  ofiT  from  the  warehouse  and  a 
door  opened  from  the  office  into  the  warehouse.  We  kept 
our  stove  wood  in  the  warehouse,  and  made  the  handa 
bring  it  out  into  the  office.  I  do  not  remember  positively 
locking  up  the  door  between  the  office  and  the  ware- 
house that  night,  but  I  always  did  it.  The  operator  did 
not  have  a  key  to  that  door,  but  I  left  mine  in  the  office  at 
night. 

E.  F.  Young,  the  plaintiff  in  this  action,  testified :  I 
never  received  payment  for  my  goods.  They  were  worth 
one  hundred  and  sixty-four  and  50-100  dollars;  that  was 
what  I  paid  for  them.     I  also  paid  $5.25  freight. 

I  knew  Galloway,  the  night  operator.  I  w^ent  to  the 
fire ;  it  was  about  4  o'clock  in  the  morning.  Galloway 
was  not  there ;  he  came  about  half  an  hour  after  I  got 
there.  The  office  was  full  of  smoke  when  I  got  there  and  I 
could  not  go  in  it. 

CROSS-EXAMINED. 

The  end  of  warehouse  next  to  office  was  full  of  smoke, 
the  other  end  was  not. 
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I  did  not  take  my  goods  out  of  the  warehouse  before  the 
fire  because  I  was  not  ready  for  them. 

There  was  a  disputed  point  about  them.  I  paid  the 
freight  with  the  understanding  they  were  to  stay  there  until 
I  called  for  them.  The  agent  never  asked  me  to  move 
them. 

B.  F.  M.  Coates: 

I  knew  Galloway.  I  was  there  a  good  many  nights  with 
him.     He  had  access  to  the  warehouse. 

Plaintiff's  counsel  offered  to  show  by  witness,  that  he 
was  in  the  oflSce  with  Galloway  on  the  night  of  the  11th 
April,  1894,  that  he  was  drunk  and  spilt  kerosene  oil  on 
the  w^ood  in  the  oflSce  and  liked  to  have  set  fire  to  the  ware- 
house. 

The  defendant's  counsel  objected  to  this  testimony. 
Objection  sustained  and  plaintiff  excepted.  I  saw  Gallo- 
way the  morning  of  the  fire  about  twenty-five  yards  from 
fire,  talking  to  Mr.  McLean.  Witness  said  he  was  not  at 
warehouse  on  the  night  of  April  12. 

Utter  testified  for  plaintiff  as  follows: 

I  saw  Galloway  two  or  three  hours  after  the  fire.  I 
don't  know  what  his  condition  was  at  that  time.  When  I 
got  to  the  fire  none  of  the  doors  to  the  building  were  open. 
The  door  to  office  was  broken  open  after  I  got  there.  I 
went  into  office  and  it  was  full  of  smoke,  I  could  hardly 
get  in.  The  door  between  the  office  and  warehouse  was 
open.  The  warehouse  was  full  of  smoke,  too.  I  was  the 
first  one  that  went  in.  The  fire  was  all  on  the  inside  of 
warehouse  when  I  got  there.  The  fire  all  seemed  to  be  in 
one  end  of  the  building,  in  the  other  end  of  warehouse 
from  the  office. 

Chapin  testified  for  plaintiff  as  follows: 

I  was  in  Dunn  on  the  night  of  the  fire,  I  saw  Galloway 
that   night  about  eleven  o'clock  on   the  street.     He   was 
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drunk.  I  saw  him  go  into  the  depot  between  11  and  12 
o'clock  at  night.  I  went  to  fire,  Galloway  was  not  there. 
The  fire  was  not  in  the  office,  but  in  the  other  end  of  ware- 
house. 

ft 

E.  F.  Young  re-called  : 

I  saw  Galloway  at  fire,  he  got  there  soon  after  I  did  and 
was  drunk. 

D.  H.  McLean  testified  for  plaintiff:  I  live  at  Dunn;  I 
was  at  the  fire ;  Galloway  was  not  there.  It  was  sometime 
before  I  saw  him.  When  he  came  up  he  said  he  was  afraid 
he  was  going  to  be  blamed  about  the  fire. 

Galloway's  habits  as  to  temperance  were  not  good.  The 
office  door  was  broken  open  after  I  got  there.  The  fire 
was  not  in  the  office,  but  was  in  the  other  end  of  the 
warehouse. 

The  plaintiff  introduced  the  bill  of  lading  for  the  goods 
destroyed. 

The  defendant  introduced  no  testimony. 

His  Honor  having  intimated  that  plaintiff  could  not 
recover,  the  plaintiff  submitted  to  a  non-suit  and  appealed. 

Mr,  F.  P,  Jones^  for  plaintiff  (appellant). 
Mr,  Junius  Da/vis^  for  defendant. 

Faircloth,  C.  J. :  At  the  close  of  plaintiff's  evidence 
His  Honor  was  of  opinion  that  he  was  not  entitled  to  recover 
and  a  non-snit  was  taken  and  an  appeal  granted.  At  the 
time  of  the  fire  the  defendant  was  not  liable  as  a  common 
carrier  but  was  only  liable  for  want  of  ordinary  care  as  a 
warehouseman.  Hilliard  v.  Railroad^  6  Jones,  343.  The 
plaintiff  was  required  to  prove  the  negligence  as  a  part  of 
his  case.  Kahn  v.  Railroad^  115  N.  C,  638.  We  think 
His  Honor  properly  held  that  the  evidence  was  insufficient 
to  justify  the  jury  in  rendering  a  verdict  for  plaintiff. 
Judges  are  no  longer  required  to  submit  a  case  to  the  jury 
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merely  because  some  evidence  has  been  introduced  by  the 
the  party  having  the  burden  of  proof,  unless  the  evidence 
be  of  such  a  character  that  it  would  warrant  the  jury  to 
proceed  in  finding  a  verdict  in  favor  of  the  party  introdu- 
cing such  evidence.  There  is,  or  may  be,  in  every  case,  a  pre- 
liminary question  for  the  Judge,  not  whether  there  is  abso- 
lutely no  evidence,  but  whether  there  is  more  than  a  scin- 
tilla of  evidence  upon  which  a  jury  can  properly  proceed  to 
find  a  verdict  for  the  party  introducing  it,  upon  whom  the 
burden  of  proof  is  imposed.  Cdmmissioners  v.  Clark^  94 
r.  S.  (4  Otto)  278  (61);  Ryder  v.  Womble,  L.  R.  Exc,  39. 
Wittoswhy  v.  Wasson^  71  N.  C,  451.  AflSrmed. 


J.  W.  TILLETT  V.  LYNCHBURG  &  DURHAM  AND  NORFOLK 
&  WESTERN  RAILROAD  COMPANIES. 

Action  against  Joint  Defendants  —  Lessor  and  Lessee 
Railroad  Companies — Motion  for  New  Trial — Practice 
— Error  in  Omission  of  Name  of  one  Defendant, 

1.  While  it  is  the  better  practice  to  assign  errors  in  the  charge  on 

a  motion  for  a  new  trial  below,  it  is  not  necessary. 

2.  Where  one  of  two  joint  defendants  joined  in  the  exception  to  a 

charge  to  the  jury  and  in  the  appeal,  and  set  out  the  excep- 
tion in  the  statement  of  case  on  appeal,  the  fact  that  such 
defendant  did  not  join  in  the  motion  for  a  new  trial  is  imma- 
terial. 

3.  Where,  in  an  action  against  the  lessor  and  lessee  of  a  railroad, 

sued  jointly  and  making  a  common  defence  through  the  same 
counsel,  a  new  trial  was  granted  for  an  error  excepted  to  by 
both,  and  the  lessor,  being  advised  that  it  had  an  additional 
defence  not  open  to  the  lessee,  moved  separately  for  a  judg- 
ment on  the  verdict,  and  the  lessee  moved  for  a  new  trial,  but 
the  motion  for  a  new  trial  and  the  exception  to  its  refusal 
were  signed  by  counsel  *^for  defendants'^  and  the  appeal  was 
taken  by  both  defendants  ;  Ueld^  that  the  mere  inadvertence 
of  counsel  in  entitling  the.motion  for  a  new  trial  in  behalf  of 
the  lessee  only  will  not  overrule  the  fact  that  he  signed  such 
motion  in  behalf  of  both  defendants,  excepted  for  its  refusal, 
and  to  the  error  in  the  charge,  in  behalf  of  both  and  appealed 
for  both. 
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Petition  to  rehear  the  same  case,  reported  in  115  N.  C, 
662. 

Messrs.   R.   0,  Burton^    Jones  cfe    Tillett  and    W.    W, 
ITitchin,  for  petitioner. 

Mr,  Wm.  A.  Guthrie j  contra. 

Clark,  J. :  A  new  trial  was  granted  to  both  defend- 
ants, 115  N.  C,  662.  This  is  a  petition  to  rehear  the  case 
and  leave  in  force  the  jujjgment  below  as  to  the  lessor  com- 
pany. As  the  case  would  still  go  back  for  a  new  trial  as  to 
the  lessee  company,  we  might  have  this  anomalous  state  of 
things  if  the  petition  were  granted  :  On  a  new  trial  below, 
the  jury  might  find  either  that  there  was  no  negligence  or 
that  the  plaintiff  was  guilty  of  contributory  negligence,  and 
there  would  be  a  judgment  standing  against  the  lessor  for 
$9,000  -and  costs  for  a  wrong  sustained  by  the  plaintiff 
through  the  agency  of  the  lessee,  and  a  verdict  and  judg- 
ment in  the  same  action  that  the  lessee  company  had  done 
him  no  wrong  but  was  entitled  to  recover  costs  against  him 
for  his  false  clamor.  The  Court  will  be  slow  to  so  rule  as 
to  make  possible  such  a  condition.  It  must  clearly  appear 
that  the  lessor  has  been  guilty  of  such  neglect  or  failure  to 
except,  as  to  put  it  beyond  its  power  to  claim  the  benefit  of 
the  new  trial  equally  with  its  co-defendant. 

In  this  case  both  defendants  were  represented  by  the 
same  counsel,  and  while  separate  answers  were  filed  the 
lessor  company  adopted  the  answer  of  the  lessee  and 
"  relied  upon  all  the  defences  therein  pleaded."  Both 
defendants  excepted  to  the  verdict  and  judgment.  The 
lessor  moved  for  a  judgment  in  its  favor  on  the  verdict,  and 
the  lessee  for  a  new  trial  upon  certain  grounds  assigned  in 
the  motion,  among  them  the  ground  on  which  this  Court 
declared  there  was  error  below,  and  which  was  an  excep- 
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tion  recited  in  the  motion  as  having  been  made  by  the 
appellants  (in  the  plural).  This  motion  was  signed  "  W. 
A.  Guthrie,  attorney  for  defendants"  (both  defendants). 
The  Court  refused  both  motions  and  the  entry  states  that 
"  the  motion  for  a  new  trial  was  overruled,  to  which  the 
defendants  (both  defendants)  excepted."  The  court  ren- 
dered judgment  against  both  defendants  for  $9,000  damages 
and  costs,  and  the  record*  states  :  "  From  which  judgment 
both  defendants  appealed  to  the  Supreme  Court."  The 
defendants  were  sued  jointly — they  made  a  common  fight — 

A  

they  had  the  same  counsel.  The  ground  on  which  this 
Court  granted  a  new  trial  was  an  error  in  the  charge  which 
could  be  excepted  to  after  verdict.  Zowe  v.  Elliott^  107  N. 
C,  718.  And  which  was  excepted  to  by  both  appellants. 
The  lessor  company  thought  it  had  an  additional  defence, 
not  open  to  the  lessee,  and  moved  separately  for  judgment 
on  the  verdict,  but  it  is  clear  that  it  did  not  abandon  the 
grounds  for  a  new  trial  which  it  possessed  in  common  with 
its  co-defendant.  The  motion  for  a  new  trial  was  signed 
by  counsel  as  attorney  for  defendants  (in  the  plural),  the 
exception  for  overruling  the  motion  was  made  by  him  in 
behalf  of  the  defendants  (in  the  plural)  and  the  appeal  was 
taken  by  him  for  both  defendants.  The  mere  inadvertence 
of  counsel  in  entitling  the  motion  for  a  new  trial  in  behalf 
of  the  lessee,  will  not  overrule  the  fact  that  he  signed  such 
motion  in  behalf  of  both,  excepted  for  its  refusal  and  to  the 
error  in  the  charge  in  behalf  of  both,  and  appealed  for 
both.  In  fact,  the  charge  (in  this  particular  on  which  this 
Court  found  there  was  error)  having  been  excepted  to 
by  both  defendants,  and  both  having  appealed,  it  would 
have  been  immaterial  if  the  lessor  had  not  joined  in  the 
n)otion  below  for  a  new  trial.  In  McKinnon  v.  Morrison^ 
104  N.  C,  354,  it  is  said,  it  would  be  "the  better  practice  to 
assign  errors  in  the  charge  on  a  motion   for  a  new  trial" 
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below,  but  that  it  is  not  necessary.  That  the  defendant 
joined  in  the  excej)tion  to  tlie  charge  and  in  the  appeal  set 
out  the  exception  in  the  statement  of  case  was  suflBcient 
even  if  it  had  not  joined  in  the  motion  for  a  new  trial. 
Taylor  v.  Plummer,  105  N.  C,  56. 

Petition  Dismissed. 


GILBERT  LOGAN  v.  NORTH  CAROLINA  RAILROAD  COM- 
PANY. 

Action  for  Damages — Lease  of  Railroad  —  Liability  of 
Lessor  for  Negligence  of  Lessee — Fellow  Servants, 

1.  Though  railway  companies  fall  within  the  olassification  of  pri- 

vate corporations,  they  are  qua.8i  public  and  have  no  more 
authority  to  rid  themselves  of  responsibility  for  the  perform- 
ance of  the  duties  imposed  upon  them  as  inseparable  from 
the  privileges  given  them,  than  they  have  to  sell  any  prop- 
erty which  is  necessary  for  corporate  purposes. 

2.  A  railroad  company  cannot  escape  its  responsibility  for  negli- 

gence by  leasing  its  road  to  another  company  unless  its  char- 
ter or  a  subsequent  act  of  the  Legislature  specially  exempts 
it  from  liability  in  such  case. 

8.  Where  a  section  boss  has  full  power  to  hire,  command  and 
discharge  those  working  under  him,  he  is  not  a  fellow 
servant. 

4.  In  an  action  against  one  railroad  company  as  lessor  of  another 
for  injuries  sustained  by  plaintiff,  a  section  hand  in  the 
employ  of  the  lessee,  by  reason  of  the  negligence  of  the 
section  boss  of  the  latter,  a  complaint  which  alleges  the  fact 
of  incorporation  of  both  companies,  the  making  of  the  lease, 
the  fact  and  nature  of  plaintiff 's  employment,  and  that  in 
removing  a  hand  car  from  the  track,  in  response  to  the  orders 
of  his  boss,  the  giving  of  which  at  that  time  was  negligence, 
he  was  struck  and  Injured  by  «  passing  train,  states  a  cause 
of  action. 

Action  for  damages  against   the   North   Carolina  Bail- 
road,    as    lessor   of  the  Richmond   iz    Danville   Eailroad, 
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heard    on   complaint  and  demurer   before    Green^   «/.,    at 
February  Term,  1896,  of  Guilford  Superior  Court. 

The  compjaint  was  as  follows : 

"1.  That  the  defendant,  The  North  Carolina  Railroad 
Company,  is  and  was  at  and  before  the  time  hereinafter 
named  a  corporation  duly  chartered  and  organized  under 
the  laws  of  North  Carolina  and  is  now  and  has  been  con- 
tinuously for  more  than  twenty  years  past  the  sole  owner 
of  the  railroad  extending  from  Goldsboro  in  this  State 
through  Greensboro,  Jamestown,  High  Point,  to  Charlotte 
in  this  State,  including  the  railroad  bed  and  track  laid 
thereon,  between  the  points  aforesaid,  with  all  the  rights, 
franchises  and  privileges  thereto  belonging,  with  the  rights 
to  run  freight  and  passenger  cars  thereon  and  with  the 
power  to  rent  and  lease  the  same  to  other  companies  or  cor- 
porations at  its  pleasure  to  be  used  for  the  purposes  of  rail- 
roading. 

"2.  That  on  or  about  the  12th  day  of  September,  1871, 
and  prior  to  the  8th  day  of  October,  1893,  the  said  North 
Carolina  Railroad  leased  to  the  Richmond  and  Danville 
Railroad  Company,  a  corporation  duly  chartered  and 
organized  under  the  laws  of  the  State  of  Virginia,  for  the 
period  of  thirty  years  then  next  ensuing,  its  said  railroad 
from  Goldsboro  to  Charlotte,  including  said  road  bed  and 
track  to  be  used  by  the  said  Richmond  and  Danville  Rail- 
road Company  for  the  purpose  of  transporting  passengers 
and  freight  by  means  of  its  engines  and  cars  upon  and  along 
the  said  railroad  track  from  and  between  these  points  afore- 
said ;  and  the  said  Richmond  and  Danville  Railroad  Com- 
pany at  the  time  of  the  injury  to  the  plaihtiif  hereinafter 
stated  was  in  the  possession  of  the  said  road  under  its  said 
lease  and  running  its  freight  and  passenger  trains  thereon 
at  its  pleasure  by  permission  of  the  said  defendant.  The 
North  Carolina  Railroad  Company. 
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"3.  That  the  plaintiff,  at  and  before  the  injuries  and 
wrongs  hereinafter  mentioned  was  employed  by  the  said 
Richmond  and  Danville  Railroad  Company  as  a  section 
hand  on  the  section  from  Jamestown  to  Thomasville  on  the 
line  of  the  said  defendant's  railway  at  and  for  a  certain  hire 
and  reward  agreed  npon  by  the  parties  in  that  behalf. 
That  the  plaintiff  was  hired  and  employed  by  one  Captain 
Walter  Snell  who  was  the  agent  and  servant  of  the  said 
Richmond  and  Danville  Railroad  Company,  the  said  Snell 
being  the  section  boss  for  said  section  with  full  power  and 
authority  of  the  Richmond  and  Danville  Railroad  Com- 
pany to  hire  and  discharge  hands  and  servants  on  said  sec- 
tion and  who  was  the  supervisor  of  the  plaintiff  in  that 
behalf,  and  whose  orders  and  commands  in  the  lines  of  said 
service,  as  the  agent,  foreman  and  boss  of  the  said  Richmond 
and  Danville  Railroad  Company,  the  said  plajntiff  was  law- 
fully bound  to  obey. 

"4.  That  on  or  about  the  7th  day  of  October,  1893,  the 
said  Snell,  as  such  section  boss,  foreman  and  agent  of  the 
said  Richmond  and  Danville  Railroad  Company,  ordered 
and  commanded  the  plaintiff  and  others  of  the  section 
hands  to  accompany  him  on  a  hand  car  over  a  part  of  the 
said  defendant's  railway  for  the  purpose  of  repairing  the 
road-bed  of  the  defendant  at  a  point  near  Jamestown,  being 
on  the  said  Snell's  section ;  and  while  passing  over  said 
road  on  the  said  hand-cai  as  aforesaid  the  said  Richmond 
and  Danville  Railroad  Company,  by  its  agent,  servant  and 
section  boss,  said  Snell,  not  regarding  its  duty  in  that  behalf 
and  not  exercising  due  care,  carelessly  and  negligently 
required  the  plaintiff  and  other  section  hands  upon  said 
hand-car  to  propel  the  same  into  a  cut  on  said  defend- 
ant's road,  with  high  embankments  on  either  side,  at  about 
the  time  train  hereinafter  mentioned  was  due  to  pass  that 
j)oint,  and  that  while  passing  through  said  cut  as  aforesaid 
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it  was  observed  that  a  train  of  the  Richmond  and  Danville 
Railroad  Company  was  approaching  from  the  direction  in 
which  they  were  going  and  within  about  three  hundred 
feet  from  them,  and  thereupon  the  said  Snell,  section  boss, 
ordered  the  hand-car  to  be  stopped  and  ordered  the  plain- 
tiff and  other  section  hands  to  remove  the  said  hand-car 
from  the  track  over  against  the  left  embankment,  and  care- 
lessly and  negligently  ordered  plaintiff  and  other  section 
hands  to  lift  said  car  and  hold  it  up  while  the  said  train 
was  passing,  which  command  they  obeyed. 

"  That  as  soon  as  the  said"  hand-car  was  stopped,  the 
plaintiff  and  other  section  hands  began  to  remove  said  car 
to  the  right  side  of  the  road-bed,  there  being  more  room 
on  said  side.  Whereupon  said  Snell,  section  boss  as  afore- 
said, carelessly  and  negligently  commanded  plaintiff  and  the 
other  section  hands  to  remove  the  same  to  the  left  side,  as 
hereinbefore  stated ;  the  plaintiff  not  having  time  to  think, 
as  the  train  was  approaching  so  rapidly,  believed  the  com- 
mand of  said  section  boss  was  a  proper  one  and  from  a  sense 
of  duty  obeyed  it,  and  in  obedience  to  the  command  held 
it  up  on  the  side  of  said  embankment  as  directed  and  com- 
manded by  the  said  Snell,  and  that  while  holding  the  said 
hand-car  as  aforesaid  the  said  train  although  in  full  view  of 
the  hand-car  and  plaintiff  for  a  distance  of  several  hundred 
feet  and  with  sufficient  time  to  have  been  stopped,  negli- 
gently and  carelessly  and  at  full  speed  ran  through  said 
cut,  struck  the  said  hand-car  with  great  force  and  violence 
and  carried  it  upon  and  against  the  plaintiff  whereby  he  was 
^eatly  hurt  and  injured  in  his  body  and  limbs  and  was 
confined  to  his  house  and  bed  several  months  and  has  never 
been  able  since  to  labor  or  work  and  still  suffers  from  the 
effects  of  the  wounds,  injuries  and  bruises  received  as  afore- 
said, and  is  permanently  disabled  to  his  damage  to  the 
amount  of  Five  Thousand  Dollars. 
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"  Wherefore  the  plaintiff  prays  judgment  in  the  sura  of 
Five  Thousand  Dollars  and  for  the  costs  of  this  action  and 
for  such  other  and  further  relief  as  the  Court  may  deem 
proper." 

The  demurrer  was  as  follows  : 

"  The  defendant  above  named  demurs  to  the  complaint 
of  the  plaintiff  herein  and  says  that  the  same  doth  not  state 
facts  sufficient  to  constitKte  a  cause  of  action,  for  that : 

"  1.  It  is  alleged  that  the  defendant  corporation  had 
legally  leased  all  of  its  property,  real  and  personal,  rights 
and  franchises  to  the  Richmond  and  Danville  Railroad 
Company  and  that  the  Richmond  and  Danville  Railroad 
Company  was  in  the  legal  possession  of  the  same  at  the 
time  of  the  injury  complained  of,  and  that  the  North  Car- 
olina Railroad  Company  was  not  in  such  possession. 

"  2.  For  that  the  negligence  for  which  the  plaintiff 
brings  his  action  is  directly  alleged  to  be  the  negligence  of 
the  servants  and  employees  of  the  Richmond  and  Danville 
Railroad  Company  and  not  the  North  Carolina  Railroad 
Company  directly  or  indirectly. 

"  Therefore  defendant  asks  that  the  action  be  dismissed 
and  that  it  recover  costs,  &c." 

The  demurrer  was  sustained  and  the  plaintiff  appealed. 

Messrs.  L.  M,  Scott  and  Shaw  cfe  Scales^  for  plaintiff. 
Messrs,  F.  H.  Bushee  and  Shepherd^  Manning  dk  Fou- 
shee^  for  defendant. 

Avery,  J.:  It  is  settled  law  in  this  State  that  railwav 
companies  are  private,  as  distinguished  from  public  corpo- 
rations. Hughes  v.  Commissioners^  107  N.  C,  598  ;  Dur- 
ham V.  Railroad^  108  N.  C,  399.  But  when  the  power  of 
eminent  domain  is  delegated  for  the  purpose  of  enabling 
these  companies  to  discharge  duties  for  the  public  benefit. 
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they  occupy  a  diflferent  relation  to  the  State  and  the  people 
from  that  of  ordinary  private  corporations,  the  powers  of 
which  are  given  and  (exercised  exclusively  for  the  profit  or 
advantage  of  their  stockholders,  and  are  therefore  called 
quasi-pnblic,  though  they  fall  within  the  classification  of 
private  corporations.  Hence,  it  has  been  declared  that 
these  companies  have  no  more  authority  to  sell,  separate 
from  the  franchise,  any  real  estate  belonging  to  them  and 
dedicated  to  strictly  corporate  purposes  than  a  judgment 
creditor  of  a  County  has  to  subject  the  land  on  which  the 
peblic  buildings  of  the  County  are  located.  Gooch  v. 
McGee^  83  N.  C,  64;  Hughes  v.  Commissioners^  supra\ 
Cox  v.  Railroad^  10  Ohio,  372 ;  Railroad  v.  Colwell^  37 
Pa.,  337  ;  Foster  v.  Fowler,  60  Pa.,  27.  Indeed,  in  Gooch 
V.  McGee,  supra,  the  clearest  intimation  is  given,  after 
approving  the  principle  announced  in  the  cases  just  cited, 
that,  but  for  the  fact  that  the  statute  had  dispensed  with 
the  necessity  for  doing  so,  this  Court  would  have  overruled 
State  V.  Rives,  5  Ired.,  227.  There  is  a  consensus  of  legal 
opinion  every  where  that  quasi-public  corporations  cannot 
sell  themselves,  and  that  their  creditors  cannot  subject  at 
execution  sale,  except  as  incident  to  the  franchise,  any 
property  which  is  necessary  for  corporate  purposes.  If 
they  cannot  denude  themselves  of  the  means  of  discharging 
their  duties  to  the  public,  can  they  by  a  lease  of  the  fran- 
chise and  appurtenant  property  rid  themselves  of  responsi- 
bility for  the  performance  of  the  duties  which  are  imposed 
as  inseparable  from  privileges  granted  them  by  the  Legis- 
lature ? 

The  question  of  the  authority  of  the  lessor  company  to 
"farm  out"  its  franchise  and  property  to  the  lessee  is  no 
longer  an  open  one.  State  v.  Railroad,  72  N.  C,  634. 
The  plaintiff,  after  alleging  that  the  North  Carolina  Rail- 
road Company  had  leased  its  road  to  the  Richmond  &  Dan- 
116—60 
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ville  Railroad  Co.,  will  not  be  heard  to  insist  that  we  shall 
refuse  to  take  notice  of  the  adjudications  of  this  Court  in 
reference  to  the  validity  of  the  lease,  unless  the  charters 
should  be  exhibited. 

The  defendant's  counsel  contend  that  the  authority  to 
lease  being  conceded,  its  exercise  by  necessary  implication 
absolved  the  lessor  company  from  all  liability  during  the 
term  for  injuries  caused  by  the  negligence  of  the  lessee  in 
operating  it.  Is  such  an  implication  necessarily  involved 
in  the  grant  of  power  to  lease  ?  Or  must  it  appear  that 
the  State  has  in  express  terms  released  the  lessor  from  the 
duties  and  obligations  which  devolved  upon  it  in  its  very 
creation,  and  which  constituted  the  consideration  for  cloth- 
ing it  with  nominal  corporate  powers  ?  Upon  this  question 
the  authorities  are  conflicting,  and,  as  it  is  presented  for 
the  first  time  here,  it  is  our  privilege   and  our  duty  to  be 

m 

governed,  not  by  the  number  of  cases  cited  on  the  one  side 
or  the  other,  but  rather  by  the  soundness  of  the  reasoning 
upon  which  they  rest.  Beach  (in  his  work  on  Private 
Corporations,  Sec.  366)  says :  "A  railway  company  execu- 
ting a  lease  to  another  company  of  the  exclusive  use  of  its 
track  and  rolling  stock  for  09  years,  which  is  confirmed  by 
the  Legislature,  will  be  liable  for  the  destruction  of  prop- 
erty by  tire,  caused  by  the  neglect  on  the  part  of  the  lessee 
company  to  keep  its  track  clear  of  all  inflammable  matter, 
notwithstanding  the  Legislature  may  have  conferred  on 
Such  lessee  corporation  all  of  the  powers  of  the  lessor. 
There  being  7io  clause  of  exemption  in  such  act  of  the  Leg- 
islature; the  liability  of  the  lessor  will  remain The 

original  obligation  to  answer  for  negligence  in  the  opera- 
tion of  the  road  can  only  be  discharged  by  a  Legislative  enact- 
ment, consenting  to  and  authorizing  the  lease,  with  an 
exemption  granted  to  the  lessor  company y 

After  conferring  upon  a  corporation  the  right  of  eminent 
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domain,  with  many  other  special  privileges  which  the  leg- 
islature is  empowered  te  grant  only  in  consideration  of  its 
duty  and  obligation  to  serve  the  people  by  affording  them 
the  means  of  safe  as  well  as  speedy  transportation  for  them- 
selves and  their  property,  the  State  cannot  be  held  to  have 
abdicated  its  right  to  protect  the  patrons  of  the  road  who 
are  under  its  care  by  the  strained  construction  of  a  naked 
power  to  lease.  Such  a  power  does  not  carry  with  it  the 
authority  to  the  lessor  to  absolve  itself  and  transfer  its  duties 
and  obligations  to  another,  whether  able  or  unable  to 
respond  in  damages  for  its  wrongs  or  defaults.  Bank  v. 
Railroad^  25  S.  C,  22  ;  Harmon  v.  Railroad^  28  S.  C,  401 ; 
Nailer  v.  Railroad^  83  Va.,  707 ;  Acker  v.  Railroad^  84 
Va.,  648  ;  Macon  v.  Rail/road^  49  Ga.,  678  ;  Bahey  v.  Rail- 
roadj  119  111.,  68;  Singleton  v.  Railroad^  21  Am.  cfe  Eng. 
R.  R.  Cases,  226 ;  1  Spelling  on  Private  Corporations,  Sec. 
135.  "  The  lessor  company  (says  Spelling,  supra)  remains 
liable  for  the  performance  of  public  duties  to  private  par- 
ties for  the  non-delivery  of  goods  recived  by  it  for  delivery, 
and  for  all  acts  done  by  the  lessee  in  the  operation  of  the 
road,  notwithstanding  the  lease  is  authorized  by  the  lessor's 
charter." 

As  we  have  intimated,  the  decisions  of  the  Courts  of  dif- 
ferent States,  and  sometimes  those  of  the  same  States,  are 
conflicting,  and  we  do  not  pretend  to  be  governed  by  the 
greater  number  but  the  greater  weight  of  the  reasons  given 
to  sustain  them.  No  matter  how  many  leases  and  sub- 
leases may  be  made,  the  law  attaches  to  the  actual  exercise 
of  the  privilege  of  carrying  passengers  and  freight  the  com- 
pensatory obligation  to  the  public  to  use  ordinary  care  for 
the  safety  both  of  persons  and  property  so  transported. 
Spelling,  aupra^  Sec.  134.  On  the  other  hand  the  carrier, 
who  simply  substitutes,  with  the  consent  of  the  State, 
another   in  his  place,   cannot  establish   his  own   right  of 
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exemption  from  responsibility  for  the  wrongs  of  the  substi- 
tute unless  he  can  show,  not  only  explicit  authority  to  lease 
the  property,  but  to  rid  itself  of  such  responsibility.  Sin- 
gleton  v.  Railroad^  supra.  Where  the  legislature  gives  its 
express  sanction  to  the  release  of  the  lessor  company  from 
liability,  there  can  be  no  question  that  it  is  exempt.  BroH- 
len  V.  Railroad^  145  Mass.,  64. 

Of  the  two  or  three  reasons  assigned  for  holding  that  the 
lessor  company  is  liable  for  the  torts  of  a  lessee,  where  it 
has  legislative  authority  to  demise  its  road,  but  there  is  no 
express  provision  for  its  own  exemption,  we  prefer  to  rest 
our  ruling  upon  the  ground  that  the  original  grant  of 
extraordinary  privileges  still  carries  with  it  a  correlative 
obligation  to  perform  the  duties,  which  were  in  contempla- 
tion of  the  State  and  the  corporation  when  the  charter  was 
enacted.  The  legislature  is  warranted  in  granting  such 
exclusive  privileges  only  in  consideration  of  services  to  be 
rendered  to  the  public.  Constitution,  Art.  1,  Sec.  7. 
While  the  compensatory  obligation  to  use  ordinary  care  in 
providing  for  the  safety  of  persons  and  property  committed 
to  its  care,  as  a  carrier,  inheres  in  and  attaches  to  the  exer- 
cise of  the  corporate  rights  by  the  lessee,  we  think  that 
without  the  express  sanction  of  the  legislature  the  lessor  is 
not  relieved  by  any  implication  arising  out  of  the  general 
power  to  lease  but  still  remains  subject  to  its  original  lia- 
bility. Wabash  R.  Co.  v.  Reylun,  106  111.,  534.  When 
the  State  exercises  its  supreme  and  exclusive  power,  in  del- 
egating to  a  corporation  the  right  upon  the  payment  of  just 
compensation  to  take  it  for  public  purposes,  the  company 
holds  its  interest  in  the  land  solely  for  corporate  purposes 
and  subject  to  the  right  of  the  sovereign,  if  it  fail  to  dis- 
charge its  public  functions,  to  institute  proper  proceedings 
and  have  it  dissolved.  In  cases  of  dissolution,  it  seems  that 
the  property  and  franchise  may  be  sold  for  the  benefit  of 
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creditors  and  devoted  to  the  same  or  diverted  to  some  other 
public  purpose,  and  that  there  is  a  bare  possibility  of  rever- 
ter. Gooch  V.  McOee^  supra\  Bass  v.  Nav.  Co.^  Ill  N.  C, 
446 ;  VonGlakn  v.  DeRosset,  81  N.  C,  467.  Where  the 
interest  of  the  lessor  company  in  the  land  condemned  is 
limited  to  the  right  to  use  for  corporate  purposes  and  its 
franchise,  which  frequently  expires  in  a  term  of  years,  is 
subject  to  forfeiture,  in  case  of  misuser  or  non-user  of  its 
powers,  we  fail  to  trace  any  such  analogy  between  it  and 
its  lessee,  as  exists  between  a  landlord,  who  is  owner  of 
the  fee,  and  his  lessee  for  years.  Yet,  upon  this  supposed 
analogy,  many  of  the  courts  have  held  that  the  liability  of 
the  railway  company  that  demises  its  road,  like  that  of  a 
landlord,  extends  no  further  than  the  obligation  to  use  ordi- 
naY-y  care  in  keeping  the  track,  road-bed,  right  of  wa}^  sta- 
tion houses  and  other  permanent  structures  in  such  condi- 
tion that  the  safety  of  the  public  will  not  be  imperilled  by 
them,  while  the  lessee  is  solely  answerable  for  injuries  caused 
by  negligence  in  running  trains,  or  the  use  of  defective 
machinery. 

A  part  of  the  original  obligation  of  the  lessor  company 
to  the  public  was  to  furnish  such  trains  and  other  appli- 
ances as  would  be  necessary  to  provide  for  the  safety  of  the 
passengers  as  well  as  the  employees,  who  should  travel  on 
its  cars,  and  we  see  no  reason  why  that  duty  should  not 
exist,  like  that  to  look  after  the  road  bed,  till  the  Legisla- 
ture, for  the  sovereign,  declares  the  lessor  absolved  from 
it. 

Resting  our  ruling  upon  the  broader  ground  of  the  obli- 
gation to  the  public,  which  is  inseparable  from  the  grant 
and  the  exercise  of  the  corporate  privileges,  except  by  the 
express  consent  of  the  Legislature,  we  see  no  force  in  the 
view  of  the  subject,  which  seeks  to  limit  the  scope  of  the 
lessor's  duty,  to  such  as  pertain  to  land.      Under  our  statute. 
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which  this  Court  in  Gooch  v.  McGee^  supra^  say  is  in 
affirmance  of  the  common  law  principle,  the  land  held  for 
corporate  purposes  is  an  incident  to  the  franchise  and  held 
only  for  the  purpose  of  enjoying  the  privileges  granted  and 
performing  the  duties  imposed.  It  seems  but  a  narrow 
view  of  the  subject  to  say  that  the  duties  attach  to  the 
limited  interest  in  the  land,  and  not  to  the  franchise,  to 
which  the  road-bed  is  a  mere  incident. 

There  are,  how^ever,  still  other  Courts  in  which  it  is  held 
that  while  the  liability  of  the  lessor  arises  out  of  the  origi- 
nal duty  imposed  by  the  charter,  and  that  the  power  to 
lease  raises  no  implication  that  it  can  rid  itself  of  its  respon- 
sibility for  injury  toothers  whether  due  to  the  bad  condition 
of  the  road-bed,  right  of  way  or  other  permanent  structures, 
or  to  the  careless  running  of  trains  or  defective  machinery, 
the  lessees  are  nevertheless  solely^answerable  for  injuries  to 
their  own  employees  and  servants.  Looking  to  the  funda- 
mental principle  upon  which  we  rely  to  sustain  our  posi- 
tion, we  see  no  sufficient  reason  for  drawing  any  such  line 
of  distinction.  While  we  know  that  there  are  Courts 
which  maintain,  and  others  that  deny  the  correctness  of 
this  doctrine,  yet  if  we  apply  the  test,  which  we  hold  to  be 
the  true  one,  that  the  liability  of  the  lessor  grows  out  of  the 
duty  imposed  with  the  privileges  in  the  first  instance,  the 
same  reason  is  found  to  exist  for  holding  it  liable  to  servants 
of  the  lessee  for  injuries  sustained  by  them,  as  for  those  inflic- 
ted on  passengers.  Spelling,  ^i/jpra,  Sec.  135.  A  part  of  the 
original  duty  imposed  by  the  charter  was  to  compensate 
servants  in  damages  for  any  injury  they  might  sustain, 
except  such  as  should  be  due  to  the  negligence  of  their 
fellow  servants.  The  employee  is  deemed  in  law  to  con- 
tract ordinarily  to  incur  such  risks  as  arise  from  the  care- 
lessness of  the  other  servants  of  the  company,  but  where  the 
lessor  company  would  be  liable,  if  it  had  remained  in  charge 
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of  the  road,  to  a  person  acting  as  its  own  servant  we  see  no 
reason  why  it  should  not  be  answerable  to  him  when  em- 
ployed by  the  lessee.  Its  implied  obligation  in  the  first 
instance — to  come  back  to  the  touch-stone — was  to  compen- 
sate its  own  servants  for  injuries  due  to  any  cause  other 
than  the  carelessness  of  their  fellows,  and  the  same  rule 
must  apply  in  its  relation  with  the  servants  of  the  lessee. 
If  the  lessee  would  be  liable,  if  sued  jointly  with  the  lessor 
company,  then  the  demurrer  cannot  be  sustained. 

That  brings  us  to  the  question  whether  the  section 
"boss,"  Snell,  who,  as  alleged  in  the  complaint, "  had  full 
power  and  authority  from  the  lessee  company  to  hire  and 
discharge  hands,  and  whose  orders  and  commands  the 
plaintiff  was  bound  to  obey,  is  to  be  deemed  a  fellow, 
when  by  his  failure  to  stop  the  hand-car  in  time,  and  by 
his  carelessness  in  directing  the  manner  of  its  removal  from 
the  track  in  front  of  an  approaching  train,  he  caused  the 
plaintiff  to  be  injured. 

The  demurrer  admits  the  truth  of  the  allegations  of  the 
complaint,  and  we  think  the  facts  bring  this  case  within 
the  principle  announced  in  Patton  v.  Hailroad,  96  N.  C, 
455.  In  that  case  the  section  master,  who  was  empowered, 
just  as  in  this,  to  command,  discharge  and  employ  laborers, 
ordered  the  laborer  to  jump  from  the  moving  train.  The 
order  to  the  plaintiff  was  to  jump  off  the  hand-car  in  a  cut, 
assist  in  removing  it  from  the  track,  and  to  attempt  to 
hold  it  against  the  bank  and  out  of  the  way  of  the  passing 
train.  Being  unable  to  keep  it  out  of  the  way  of  the  train, 
the  car  was  stricken  and  thrown  violently  against  him,  so 
that  he  sustained  serious  injury.  Under  the  ruling  in  Pat- 
ton's  case,  there  would  be  no  question  about  the  liability  of 
the  lessee  company,  if  it  had  been  sued,  and  holding  as  we 
do  that  the  lessor  is  liable  to  the  same  extent  as  the  lessee 
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company,  we  conclude  that  there  was  error  in  sustaining 
the  demurrer. 

Error. 


L.   V.  GRADY  V.   RICHMOND  &  DANVILLE  RAILROAD 

COMPANY. 

Summons — Service  on  Agent  of  Receivers — Amendment  of 

Sheriff '^s  Return. 

1.  The  Court  may  permit  the  Sheriff  to  amend  his  return  so  as  to 

make  it  speak  the  truth,  and  the  amendment  when  made 
relates  back  to  the  original  return. 

2.  A  return  ot  service  of  a  summons  which  was  made  on  a  local 

agent  of  a  railroad  company  in  the  hands  of  Receivers,  and 
which  recited  that  it  was  served  by  delivering  a  copy  to  a 
person  named  '^agent  of  the  defendants  Co./^  may  be 
amended  by  striking  out  the  word  "Co." 

« 

3.  Service  of  a  summons  upon  the  Receivers  of  a  corporation  is- 

service  upon  the  corporation  itself  as  fully  as  if  made  upon 
the  president  and  superintendent. 

4.  A  service  of  a  summons  upon  the  local  agent  of  the  Receivers 

of  a  corporation  has  the  same  legal  effect  as  if  made  upon 
the  Receivers  personally. 

Civil  action  by  L.  V.  Grady  against  the  Richmond  & 
Danville  Railroad  Company,  heard  before  Hoke^  J.^  at 
Spring  Term,  1895,  of  Duplin  Superior  Court. 

The  summons  was  issued  against  the  R.  ife  D.  Railroad 
Co.,  and  Samuel  Spencer,  F.  W.  Huidekoper  and  Reuben 
Foster,  Receivers,  who  were  then  in  charge  of  its  property, 
returnable  to  Duplin  Superior  Court  on  the  1st  Monday  in 
August,  1894  (Aug.  6),  and  was  served  23  May,  1894,  by 
the  Sheriff'  of  Wayne  County,  who  delivered  a  copy  of  it 
to  C.  M.  Levister  who  was  "the  local  agent  employed  in 
charge  of  the  freight  office  at  Goldsboro,  collecting  freight 
charges,  etc."    The  Sheriff*  returned  the  summons  endorsed, 
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''Served  by  delivering  a  copy  of  this  summons  to  C.  M. 
Levister,  Agent  of  the  defendants  Co."  At  the  August 
Term  judgment  by  default  and  inquiry  was  taken,  and  at 
December  Term  a  jury  was  impanneled  and  final  judgment 
entered.  At  February  Term,  1895,  the  defendants,  upon 
notice  dated  3  January,  1895,  moved  to  set  aside  the  said 
judgments  because  they  "are  irregular  and  void  and  entered 
without  any  service  of  process  upon  the  defendants  above 
named  or  any  of  them." 

His  Honor  found  as  facts  that  Levister  at  the  date  of  the 
service  of  the  summons,  May  23,  1894,  was  the  agent  of 
the  Receivers,  then  operating  the  railroad,  and  that  the 
copy  of  the  summons  was  delivered  to  him  as  such  agent. 
He  permitted  the  Sheriff"  to  amend  his  return  by  striking 
out  the  word  "Co,"  so  that  the  return  stands  "Served  on 
C.  M.  Levister,  agent  of  the  defendants."  He  held  that 
the  judgment  was  valid  and  refused  defendant  leave  to  file 
an  answer.     Defendants  appealed. 

Mr.  A.  I).  Ward^  for  plaintiff*. 

Jlr.  F.  H,  Bushee^  for  defendants  (appellants). 

Clark,  J.:  The  power  of  the  Court  to  permit  the  Sheriff 
to  amend  his  return,  both  before  and  after  judgment,  so  as 
to  make  it  speak  the  truth,  is  settled  beyond  discussion. 
Campbell  v.  Smithy  115  N.  C,  498,  and  cases  cited  ;  Clark's 
Code,  pp.  222,  227,  498,  499.  The  amendment  "related 
back  to  the  original  return  and  has  the  same  effect  as  if  the 
amended  return  had  been  originally  made."  Murfree  on 
Sheriffs,  Sec.  880;  22  A.  &  E.  Ency.,  204;  Freeman  on 
Ex.,  358.  There  was  no  ground  therefore  on  which  to 
permit  an  answer  to  be  now  filed.  The  service  upon  "the 
local  agent"  was  valid  under  the  statute.  Code^  Sec.  217; 
Jones   V.  Insurance   Co.^  88   X.   C,  499 ;  Katzenstein    v. 
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Railroad,  78  N.  C,  286 ;  State  v.  Railroad,  89  N.  C,  584. 
"The  Receivers  were  only  temporarily  in  charge  of  the 
corporation,  in  lieu  of  the  regular  officers,  and  a  service 
upon  their  local  agent  is  a  service  upon  them.  Whether 
the  judgment  recovered  will  or  will  not  be  paid  in  prefer- 
ence to  other  liabilities  of  the  corporation,  does  not  aflFect 
this  question."  Farris  v.  Railroad,  115  N.  C,  600.  Ser- 
vice upon  the  Receivers  is  service  upon  the  corporation,  as 
fully  as  if  made  upon  the  president  and  superintendent, 
whose  duties  they  are  temporarily  discharging,  as  they  come 
within  the  term  "other  head  of  the  corporation,"  Code^ 
Sec.  217,  and  a  service  upon  their  local  agent  is  merely  a 
substitute  for,  and  has  the  same  legal  effect  as  service  upon 
them  personally.  Trust  Co,  v.  R,  R,  Co,,  40  Fed.  Rep., 
426 ;  Ganebin  v.  Phelan,  5  Colo.,  85.  The  statute,  Code^ 
Sec.  200,  contains  no  exception  or  discrimination  which 
requires  service  of  summons  to  be  made  as  to  railroad  com- 
panies or  their  Receivers,  more  than  ten  days  before  the 
Term.  Here,  the  service  was  legally  and  duly  made  on  the 
defendants  75  days  before  the  next  term. 

We  concur  therefore  in  the  ruling  of  the  learned  Judge 
that  the  proceedings  were  not  "irregular  and  void"  nor 
"without  due  service  of  process  upon  the  defendants."  His 
judgment  is  in  all  respects 

Affirmed. 
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DANIEL  BLUE  v.  ABERDEEN  &  WEST  END  RAILROAD 

COMPANY. 

Action  for  Damages — Railroad  Company — Liability  for 
Fire  Caused  hy  Sparks  from  Engine — Strong  Wiiid — 
Instructions, 

1.  In  the  trial  of  an  action  for  damages  caused  by  fire  started  by 
sparks  from  a  locomotive,  if^itnesses  had  described  the  wind  on 
that  day  as  **hard«^^  ^^anusnar^and  '^extraordinary,'^  and  the 
trial  judge  instructed  the  jnry  that,  if  the  wind  causing  the 
escape  of  sparks  from  the  locomotive  was  **unusual  and 
extraordinary^'  and  if,  but  for  the  * 'unusual  and  extraordi- 
nary" character  of  the  wind,  the  sparks  would  not  have 
escaped,  and  communicated  the  fire  to  plaintiff 's  premises 
defendant  was  not  liable.  Held^  such  charge  was  erroneous 
in  that  the  Court  did  not  explain  the  meaning  of  the  words 
''unusual  and  extraordinary"  so  as  to  presenjt  to  the  jury  the 
question  whether  the  wind  could  have  been  reasonably 
expected  at  that  season  and  in  that  section  of  the  country. 

Action  for  damages  caused  by  the  alleged  negligence  of 
the  defendant  in  allowing  fire  to  escape  from  its  engine  and 
destroying  the  plaintifi^'s  property,  tried  before  Brown^  e/., 
and  a  jury,  at  August  Term,  1894,  of  Moobe  Superior 
Court. 

The  issues  submitted  to  the  jury  and  the  responses  were 
as  follows : 

"1.  Did  defendant  by  reason  of  his  negligence  cause  the 
property  of  plaintiff  to  be  burned  as  alleged  ?     'No.' 

"2.  If  so,  what  damage  has  plaintiff  sustained  ?"  (Not 
answered.) 

The  Court  charged  the  jury  as  follows : 

Upon  first  issue  Court  charged  :  It  is  admitted  by  the 
plaintiff  that  the  engine  was  in  good  condition  and  had  a 
proper  spark  arrester.  It  is  useless  to  consider  all  the  evi- 
dence relating  to  that.     The  only  claim  of  negligence  made 
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by  the  plaintiff  is  upon  the  ground  of  rubbish  on  the  right- 
of-way  or  upon  or  near  the  road-bed.  This  was  admitted 
by  plaintiff's  counsel  as  the  only  ground  of  negligence  in 
response  to  questions  by  the  Court. 

The  law  does  not  require  a  railroad  company  to  clear  up 
all  of  its  right-of-way,  or  to  cut  down  all  its  trees,  except  so 
far  as  to  render  its  track  and  road-bed  entirely  safe.  That 
is  a  duty  it  owes  to  passengers  and  not  the  public.  Nor 
does  the  law  require  that  the  company  shall  cut  down  all 
the  growing  shrubbery  on  its  right-of-way,  and  it  ie  not 
obliged  to  plow  up  or  shrub  off  its  right-of-way.  But  there 
is  a  duty  a  railroad  company  owes  to  the  public  and  the 
neighboring  land  owners,  and  that  is  this :  The  railroad 
company  must  keep  its  track  and  road-bed  clear  of  all  such 
substances  as  are  liable  to  be  ignited  by  sparks  or  cinders 
from  its  engine. 

A  railroad  company  is  required  not  only  to  keep  its  track 
and  road-bed  free  from  such  inflammable  substances,  but  it 
must  go  to  the  extent  of  keeping  a  reasonable  distance  on 
its  right-of-way  beyond  its  track  and  road-bed  free  from  such 
substances.  Whatever  distance  from  its  track  or  its  right- 
of-way  that  may  be  reasonably  necessary  in  the  exercise  of 
ordinary  care  to  prevent  such  inflammable  and  combustible 
substance  being  ignited  by  its  engines,  must  be  kept  free 
from  them.  If  the  company  fails  in  this  duty  to  the  public 
it  is  liable  in  damages  to  those  who  are  directly  injured 
thereby.  If  it  is  necessary  to  keep  its  entire  right-of-way 
free  from  combustible  substances  to  prevent  ignition  from 
engine  sparks,  the  whole  right-of-way  must  be  kept  clear 
from  these  inflammable  and  combustible  substances. 

The  Court  gave  the  third  and  fifth  of  defendant's  praj-ers, 
as  follows : 

"3.  The  plaintiff  having  admitted  that  defendant's 
engines  were  properly  equipped  with  all  modern  appliances. 
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and  were  operated  by  skillful  and  competent  men,  if  the 
jury  shall  find  that  fire  from  said  engine  was  first  communi- 
cated to  grass  or  other  combustible  substances  beyond  and 
oflT  the  right-of-way  the  defendant  would  not  be  guilty  of 
negligence,  though  its  road-bed  or  right-of-way  or  both 
may  not  have  been  free  from  rubbish  or  other  combustible 
matter,  or  at  least  such  negligence  would  not  be  the  proxi- 
mate cause  of  plaintiff's  damages  and  the  plaintiff  would 
not  be  entitled  to  recover. 

"6.  That  the  defendant  could  only  be  required  to  provide 
against  actual  and  ordinary  weather,  and  if  the  jury  should 
find  that  the  wind  which  caused  the  escape  of  the  sparks 
and  fire  was  unusual  and  extraordinary,  and  but  for  the 
unusual  and  extraordinary  character  of  thfe  wind  the  sparks 
and  fire  would  not  have  escaped  from  defendant's  engine, 
and  would  not  have  been  communicated  to  plain tift^'s 
premises,  the  defendant  would  not  be  guilty  of  negligence, 
and  plaintiff  could  not  recover." 

You  must  first  ascertain  whether  or  not  the  fire  wes 
occasioned  by  sparks  or  fire  from  the  engine.  The  burden 
of  proof  is  on  the  plaintiff  to  show  this.  If  plaintiff  has 
not  shown  it  that  ends  the  case,  and  you  should  answer  first 
issne  "No,"  and  find  for  the  defendant.  If  you  find  that  the 
fire  was  occasioned  by  fire  or  sparks  from  the  engine,  then 
you  must  go  on  further  and  inquire  whether  or  not  the 
defendant  company  has  been  negligent,  and  whether  or  not 
the  damage  to  plaintiff  has  been  proximately  caused  by  such 
negligence.  If  so,  you  should  answer  the  first  issue  "Yes ;" 
if  not,  you  should  answer  "No." 

Here  the  Court  recited  the  evidence  for  plaintiff  and 
defendant,  and  explained  its  bearing  on  the  issues  to  the 

The  Court  then  charged  :  That  if  the  jury  find  from  the 
evidence  that  the  defendant  company  permitted  dead  grass 
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and  straw,  dried  up  leaves  and  an  accumulation  of  com- 
bustible matter  to  exist  on  its  right-of-way  so  near  the  track 
as  to  catch  fire  from  the  engine,  and  it  did  catch  fire  from 
the  engine,  and  the  fire  spread  across  the  lands  of  another 
person  to  plaintiff's  land,  defendant  company  would  be 
liable  to  plaintiff  for  damages  sustained.  There  is  no 
evidence  of  contributory  negligence  upon  the  part  of 
plaintiff. 

There  was  a  verdict,  as  set  out  above,  for  the  defendant, 
and  for  the  refusal  of  the  plaintiff's  motion  for  a  new  trial 
for  error  in  charge,  the  plaintiff  appealed. 

Messrs.  «/.  W.  Hinsdale  and  MacRae  A  Day^  for  plain- 
tiffs (appellants). 

Messrs.  Black  <&  Adams^  W.  C.  Douglass  and  Shaw  dk 
Scales  J  for  defendant. 

Montgomery,  J. :  The  plaintiff,  in  his  complaint,  claims 
damages  against  the  defendant  for  negligently  permitting 
fire  to  be  communicated  from  its  engines  or  property  to  the 
lands  adjoining  its  railroad  and  right  of  way,  by  which 
said  fire  and  the  spread  and  the  extension  thereof  the 
plaintiff's  property  was  destroyed  and  damaged.  It 
appears  from  the  case  on  appeal  that  the  plaintiff  admitted 
on  the  trial  that  the  engine  of  the  defendant  company  was 
in  good  condition  and  had  a  proper  spark  arrester;  and 
that  the  only  claim  of  negligence  made  by  the  plaintiff  was 
upon  the  ground  of  rubbish  on  the  right-of-way  or  upon  or 
near  the  road-bed  to  which  fire  was  communicated.  From 
these  admissions  it  would  seem  that  it  was  only  necessary 
to  have  submitted  that  phase  of  the  case  to  the  jury.  Upon 
this  view  His  Honor  charged  "  That  if  the  jury  find  from 
the  evidence  that  the  defendant  company  permitted  dead 
grass  and  straw,  dried  up  leaves  and  an  accumulation  of 
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combustible  matter  to  exist  on  its  right-of-way  so  near  tlie 
track  as  to  catch  fire  from  the  engine,  and  it  did  catch  from 
the  engine  and  the  fire  spread  across  the  lands  of  another 
person  to  plaintiff's  lands,  defendant  company  would  be 
liable  to  plaintiflP  for  damages  sustained.  There  is  no  evi- 
dence of  contributory  negligence  upon  the  part  of  plain- 
tiflf."  There  is  no  error  here,  and  no  exception  made  by 
the  defendant.  But  the  Court,  at  the  request  of  the  defend- 
ant, made  the  following  special  charge :  "  That  the  defend- 
ant could  only  be  required  to  provide  against  usual  and 
ordinary  weather,  and  if  the  jury  should  find  that  the  wind 
which  caused  the  escape  of  the  sparks  and  fire  was  unusual 
and  extraordinary,  and  but  for  the  unusual  and  extraordi- 
nary  character  of  the  wind  the  sparks  and  fire  would  not 
have  escaped  from  defendant's  engine  and  would  not  have 
communicated  to  plaintiff's  premises,  the  defendant  would 
not  be  guilty  of  negligence  and  plaintiff*  could  not  recover." 

This  instruction  must  have  been  given  to  cover  another 
view  presented  to  the  jury,  that  is,  that  the  fire  might  have 
been  communicated  directly  to  the  plaintiff^ 's  lands  from 
sparks  and  fire  blown  from  the  defendant's  engine. 

Plaintiff*  excepted  to  the  special  instructions  and  this 
raises  the  only  point  for  decision  here.  While  this  instruc- 
tion seems  to  be  unnecessary  to  have  been  given  upon  the 
case  first  presented,  yet,  after  it  was  made  it  may  have 
influenced  the  jury  and  have  diverted  their  attention  from 
the  very  plain  charge  theretofore  made  by  His  Honor.  As 
to  the  nature  and  kind  of  the  winds  the  testimony  was 
variable  and  conflicting.  Some  of  the  witnesses  described 
it  in  such  general  terms  as  "  wind  blowing  in  gusts,  hard 
wind,  blowing  hard,  wind  blowing  very  hard,  very  windy, 
unusual  wind,  unusually  and  extraordinarily  windy."  As 
to  the  witnesses  who  testified  to  particulars,  some  said 
"  wind  would  have  blown  hat  fifty  yards,  sparks  further ;" 
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"  sparks  from  stack  would  have  blown  fifty  or  seventy-five 
yards ;"  "  wind  would  have  blown  sparks  one  hundred 
or  two  hundred  yards."  We  think  the  exception  is  well 
taken.  The  instruction  is  all  right  so  far  as  it  goes,  but  the 
language  used  is  too  ,£;eneral.  It  contains  no  explanation 
to  the  jury  as  to  the  manner  in  which  they  were  asked  to 
consider  the  testimony,  whether  by  comparison  with  other 
winds  in  the  same  climate,  or  other  seasons  of  the  year ;  or 
whether  to  be  taken  in  connection  with  that  testimony 
which  went  into  the  particulars  of  the  wind,  or  to  be  con- 
sidered as  independent  proof. 

The  words  ''unusual  and  extraordinary"  as  in  common  use, 
very  often  are  exaggerations  of  speech,  and  in  many  cases, 
if  properly  inquired  into  and  explained,  would  be  found 
not  to  be  synonymous  with  "unnatural"  and  "unexpected" 
And  further,  the  testimony  in  its  particulars  does  not  dis- 
close any  unnatural  or  unexpected  wind.  We  think  that 
His  Honor  should  have  so  explained  the  meaning  of  the 
words  "  unusual  and  extraordinary"  in  conjunction  with 
the  particular  testimony  ofifered,  as  to  have  presented  the 
question  whether  or  not  this  wind  could  reasonably  have 
been  anticipated  and  expected  by  the  defendants  in  the 
climate  and  season  and  section  of  country.  In  Emry  v. 
Railroady  102  N.  C,  226,  the  Judge  below  instructed  the 
jury  upon  the  question  of  negligence  that  "  it  was  the  duty 
of  defendant  to  have  constructed  its  culvert  so  it  would 
carry  off*  the  stream  under  all  ordinary  circumstances  and 
the  usual  course  of  nature,  even  to  the  extent  of  such  heavy 
rains  as  are  ordinarily  expected.  If  the  defendant  so  con- 
structed the  culvert  that  it  was  not  suflicient  to  carrv  off  the 
water  of  the  stream  under  ordinary  circumstances  (and  by 
ordinary  circumstances  is  meant  the  usual  rainfall)  even  if 
such  heavy  rains  are  occasional,  and  by  reason  of  an  insuffi- 
cient culvert  the  plaintiff's  land  was  overflowed,  the  answer 
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to  the  first  issue  (has  the  defendant  negligently  ponded 
water  back  upon  the  plaintiff's  land  ?)  should  be  yes,  unless 
the  defendant  has  acquired  the  right  to  pond  water  on  the 
plaintiff 's  land."  Justice  Avery,  in  delivering  the  opinion, 
in  sustaining  the  ruling  of  the  trial  Judge,  went  on  to  say  : 
"  His  Honor,  in  addition  to  the  language  quoted  from  his 
charge,  told  the  jury  that  the  defendant  was  "  not  negligent 
if  the  overflow  was  the  result  of  extraordinary  and  unusual 
rainfall."  It  is  not  to  be  inferred,  however,  that  the  addi- 
tional words  "extraordinary  and  unusual"  alone  would 
have  been  a  sufficient  charge  to  the  jury  on  the  question  of 
negligence. 

There  was  error  in  the  instruction  given,  and  there  must 
be  a  new  trial. 

'       New  Trial. 


ELIAS  WATKINS  v.  RALEIGH  &  AUGUSTA  AIR  LINE  RAIL- 
ROAD COMPANY. 

Action  /or  Damaffes — Case  on  Appeal — Delay  in  Service — 
Estoppel — Injury  to  Passenger — Negligence. 

1.  Where  appellee  failed  to  serve  his  counter-case  within  five  days 

as  vequired  by  Chap.  161,  Acts  of  1889,  but  the  appellant^s 
counsel  telegraphed  that  he  would  accept  service  on  his 
return  l^ome,  which  he  did,  the  telegram  was  an  estoppel  on 
appellant,  for,  but  for  the  telegram,  the  appellee  might  have 
served  the  counter-case  within  the  statutory  time  by  leaving 
a  copy  at  the  residence  or  office  of  appellant  or  his  counsel. 

2.  A  passenger  who  alights  from  a  moving  train  at  the  direction  of 

the  conductor  is  not,  as  a  matter  of  law,  guilty  of  contribu- 
tory negligence  when  there  was  no  appearance  of  danger 
within  the  locality  where  he  alighted  or  in  the  rate  of  speed 
of  the  train. 
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This  was  a  civil  action  for  damages  caused  by  the 
alleged  negligence  of  the  defendant,  tried  before  His  Honor 
Brown,  f/.,  and  a  jury,  at  December  Special  Term,  1894, 
of  Richmond  Superior  Court. 

The  following  issues  were  submitted  to  the  jury : 
"1.  Was  the  plaintiff  injured  by  negligence  of  the  defend- 
ant's agent  ? 

"2.  Did  the  plaintiff  by  his  own  negligence  contribute  to 
the  injury  ? 

"3.  What  damage,  if  any,  has  plaintiff  sustained  ?" 
The  plaintiff  was  introduced  as  a  witness  in  his  own 
behalf,  and  testified:  On  March  2,  1889,  I  bought  a  ticket 
from  the  defendant's  agent  at  Manly  to  Aberdeen,  five 
miles,  for  about  20  cents.  I  left  Manly  about  9  o'clock  p. 
M.  on  one  of  the  defendant's  mixed  freight  and  passenger 
trains.  I  had  some  bundles  and  packages  in  a  sack.  As 
the  train  approached  Aberdeen  I  gathered  up  my  bundle 
and  got  ready  to  get  off.  I  looked  out  and  saw  some  ears, 
and  as  we  passed  the  depot  I  stepped  to  the  door  of  the 
car.  I  found  the  conductor  standing  on  the  platform  at  the 
car  door.  The  conductor  then  told  mo  to  hold  on  until 
we  passed  the  switch  on  the  other  side  of  the  depot.  I 
stepped  out  on  the  platform.  I  held  onto  the  banister  rail 
of  the  step  with  one  hand  and  stepped  down  on  the  lower 
step.  The  train  was  moving  about  as  fast  as  a  moderate 
walk.  After  we  passed  the  switch  the  conduclor  said, 
"Step  oft'  right  here,  old  man."  He  was  standing  right 
behind  me  when  he  said  this.  1  obeyed  his  orders  and 
stepped  oft'  on  the  ground  as  carefully  as  I  could  and  broke 
my  leg.  The  train  did  not  come  to  a  stop  at  all  at  Aber- 
deen ;  after  I  stepped  off  it  went  on  faster.  I  found  that 
my  leg  was  broken  and  I  began  to  crawl  up  on  the  track, 
but  I  heard  another  train  coming  and  then  I  tried  to  crawl 
to  get  to  Mr.  McKethan's  house  ;  while  I   was  crawling 
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along  I  heard  some  voices  of  people  passing  by,  one  of  them 
came  to  me.  After  awhile  some  men  came  with  Mr. 
MeKethan's  buggy  and  wrapped  me  up  in  a  blanket  and 
carried  me  to  the  house  of  my  son-in-law,  Andrew  Blue's. 
I  was  laid  up  until  last  of  July ;  I  went  on  crutches  until 
the  last  of  September.  The  next  day  after  I  was  hurt  the 
doctor  came  and  bound  up  my  leg.  I  still  suifer  a  great 
deal  of  pain  from  the  injury. 

On  cross-examination  :  I  did  not  know  the  character  of 
the  soil,  but  could  see  the  ground ;  I  supposed  that  the  con- 
ductor knew  whether  it  was  proper  to  get  off.  It  wtis 
rainy  and  dark ;  I  got  off  just  when  and  where  the  con- 
ductor told  me  to.  I  saw  the  switch,  and  just  after  we 
passed  it  the  conductor  told  me  to  get  off.  I  was  the  only 
passenger  on  the  train  that  night,  and  I  was  in  the  passen- 
ger car. 

H.  C.  Dockery,  W.  T.  Covington  and  D.  Gay,  all  testified 
that  the  character  of  the  plaintiff  was  good. 

There  was  other  evidence  by  other  witnesses  tending  to 
show  that  the  train  did  not  stop  at  Aberdeen  and  that  the 
place  where  plaintiff  alighted  from  the  train  was  about 
700  feet  beyond  and  south  of  the  depot. 

Wilson,  witness  for  the  defendant,  testified :  I  was  con- 
ductor on  the  train  that  night.  The  plaintiff  got  on  at 
Manly  going  to  Aberdeen,  then  known  as  "  Blue's  Cross- 
ing." 'Before  we  got  to  Manly  I  signaled  to  the  engineer, 
who  blew  for  station,  and  the  brakes  were  put  on  and  the 
train  slowed  up.  Plaintiff  walked  out  on  the  platform  ;  I 
told  him  not  to  get  off  until  the  train  stopped,  that  the 
train  would  come  to  a  standstill.  Before  the  train  stopped 
the  brakeman  sang  out  "  He  is  off."  I  did  not  see  him  get 
off.  The  train  came  to  a  standstill  and  remained  so  several 
seconds,  when  we  started  again.  I  told  the  plaintiff  to 
hold  up  and  not  get  off  until  the  train  stopped.     I   then 
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went  on  the  other  side  of  the  train  where  I  signaled  to  the 
engineer,  when  the  brakeinan  shouted  out  "He  is  off;'* 
the  train  was  nearly  to  a  standstill.  Then  after  .that  I 
suppose  we  moved  one-half  car  length  before  stopping. 
This  station  was  not  a  regular  station  but  only  a  flag  sta- 
tion ;  we  were  only  eight  or  ten  car  lengths  from  the  station 
when  we  stopped ;  it  was  very  wet  and  rainy. 

Cross-examination  :  I  did  not  stop  at  the  station  exactly, 
because  it  was  a  heavy  mixed  train  and  a  little  down  grade, 
and  a  train  will  slide  on  a  wet  track.  I  never  told  plaintiff 
tt  wait  until  we  got  by  the  switch  ;  I  signaled  the  engineer 
a  half  dozen  times  with  my  lantern  to  go  ahead.  The  train 
must  have  been  at  the  station  possibly  one  minute  or  a  little 
less.  I  did  not  signal  the  engineer  until  the  train  had  come 
to  a  full  stop.  The  plaintiff  had  something  like  a  sack  and 
bed  quilt  under  his  arm.  I  do  not  consider  it  part  of  my 
duty  to  help  male  passengers  off  until  the  train  stops.  If 
plaintiff  had  stayed  on  the  train  until  it  stopped  and  had 
requested  it,  I  would  have  moved  train  back  to  the  station. 
He  got  off  before  the  train  stopped,  against  my  warning. 
The  train  was  well  lighted  up.  I  had  lantern  and  brake- 
man  had  lantern  also.  I  did  not  know  that  the  plaintiff 
was  injured  until  some  days  after. 

Geo.  Smith,  witness  for  the  defendant,  testified  :  I  was  a 
brakeman  on  the  rear  of  the  train.  It  was  a  dark,  rainy, 
drizzly  night.  It  was  down  grade  from  Southern  Pines  to 
Aberdeen  all  the  way.  I  was  out  on  the  platform  all  the 
way  working  the  brakes.  The  engineer  blew  station  blow 
some  distance  before  we  got  to  Aberdeen.  He  had  plenty  of 
time  to  stop  if  track  had  not  been  so  slick.  Plaintiff  came 
out  on  the  platform  before  we  got  to  station  house  at  Aber- 
deen, at  least  cme  quarter  of  a  mile  from  the  station.  He  had 
a  sack  tied  around  him,  and  bundles.  The  conductor  told 
the  plaintiff  not  to  get  off  until  the  train  stopped  still :  that 
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the  train  would  run  by  the  depot  a  little  he  expected,  as  the 
track  was  slick.  The  conductor  said,  "don't  get  off  until  I 
tell  vou."  The  conductor  then  went  to  the  other  side  of 
the  ear  to  wave  the  engineer  down  ;  just  then  I  saw  the 
plaintiff  jump  off  right  in  front  of  Mr.  McKethan's  house; 
he  jumped  off  right  into  a  pile  of  lumber.  After  he  jumped 
off  I  hollowed  to  the  conductor,  "  He  is  off."  The  train 
came  to  a  dead  stop  in  about  a  half  car  length,  and  I  told 
the  conductor  again  "He  is  off,"  and  the  conductor  sig- 
nalled the  engineer  to  go  ahead.  The  conductor  did  not 
see  him  jump  off.     The  train  stopped  about  five  minutes. 

There  was  testimony  corroborative  of  the  evidence  of  the 
conductor. 

The  defendant  introduced  B.  Whiting,  G.  J.  Freeman  and 

Goodwin,    who    testified    that    the   character  of  the 

witness  AVilson  was  good. 

The  defendant  here  closed  its  case. 

The  plaintiff  was  recalled  and  testified  in  his  own  behalf : 
The  soil  where  1  jumped  off  was  sandy.  I  did  not  jump  off 
in  any  pile  of  lumber,  and  I  had  nothing  tied  around  my 
neck  ;  I  had  a  corn  sack  under  my  arm  with  rations  in  it ;  it 
contained  a  bundle,  3  or  4  lbs.  butter,  some  fish,  tacks,  pegs 
and  shoemaker's  tools. 

The  defendant's  counsel  requested  the  Court  to  instruct 
the  jury  that  if  they  believed  the  evidence,  the  plaintiff 
could  not  recover,  and  that  they  would  answer  the  second 
issue  "Yes."  The  Court  refused  to  ^ive  this  instruction, 
and  the  defendant  excepted  to  the  refusal  of  the  Court  to 
give  this  instruction.  The  jury  answered  the  issues  as  set 
out  above.  There  was  a  motion  by  the  defendant  for  a  new 
trial,  for  the  refusal  by  the  Court  to  give  the  instruction 
asked.  Motion  overruled.  Judgment  for  the  plaintiff,  and 
defendant  appealed. 
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In  this  Court  the  defendant  moved  that  the  Court  adopt 
its  case  on  appeal  instead  of  the  one  settled  by  the  Judge. 

It  appears  from  the  aflSdavit  on  file  that  the  appellee's 
base  was  ready  to  be  served  upon  the  appellant  within  five 
days,  but  the  counsel  for  the  appellant  being  out  of  town, 
an  agent  of  the  plaintifi"  wired  said  counsel  to  know  if  he 
would  accept  service  of  the  case,  and  he  replied  that  he 
would  when  he  saw  the  papers.  When  the  counsel  for  the 
appellant  returned  to  Rockingham  he  accepted  service  of 
the  case,  and  he  himself  sent  the  papers  to  Judge  Brown ^ 
with  the  request  that  he  should  settle  the  case,  excepting 
however,  to  the  failure  of  the  appellee  to  file  his  counter- 
case  within  the  statuatory  time. 

Messrs.  Jones  <&  Tilleity  for  plaintiff*. 

Messrs.  MacRae  da  Day^  for  defendant  (appellant). 

Clark,  J.  :  The  appellee's  counter-case  was  not  served 
in  the  five  days  required  by  the  amendatory  act  of  1889, 
Ch.  161.  The  appellant  could  therefore  insist  on  his 
motion  that  his  statement  should  be  taken  as  the  true  case 
on  appeal  {Cximming  v.  Hoffman^  113  N.  C,  267)  but  for 
the  fact  that  his  counsel  waived  the  objection  by  telegraph- 
ing that  he  would  accept  service  on  his  return  home,  which 
he  did.  Though  the  appellant's  counsel  excepted  when  he 
sent  the  case  and  counter-case  to  the  Judge  with  request  to 
settle  the  case  on  appeal  on  the  ground  that  the  acceptance 
was  after  the  expiration  of  the  five  days,  the  telegram  was  an 
estoppel;  for,  but  for  the  telegram,  the  appellee  might  have 
served  the  counter-case  within  the  statutory  time  by  leaving 
a  copy  at  the  residence  or  office  of  appellant  or  his  counsel. 
Code,  Sec  597(8) ;  State  v.  Price,  110  X.  C,  599.  The  case 
as  settled  bv  the  Jud^ce  must  be  taken  as  the  case  on 
apj)eal. 
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The  entire  charge  of  the  Judge  is  not  presumed  to  be 
sent  up,  but  only  that  part  having  reference  to  the  excep- 
tions taken.  State  v.  Cox,  110  N.  C,  503.  The  instruction 
excepted  to  is  fully  sustained  by  the  cases  of  Zamieth  v. 
JSailroad,  66  N.  C,  494,  and  Nance  v.  Railroadj  94  N. 
C.J  619.  Indeed  this  is  a  stronger  case  against  the  defend- 
ant, as  there  was  evidence  that  the  train  was  moving  very 
slowly  and  the  plaintiff  got  off  the  train  by  direction  of 
the  conductor  and  with  care.  As  the  prayer  for  instruc- 
tion, which  was  declined,  was  "that  if  the  jury  believed  the 
evidence  the  plaintiff  could  not  recover,"  this  evidence,  for 
the  purposes  of  the  exception,  must  be  taken  as  true.  Pas- 
sengers alighting  from  trains  at  the  direction  of  the  conduc- 
tor "are  justified  in  assuming  the  place  to  be  safe,  and  only 
under  exceptional  circumstances  will  their  alighting  be  con- 
tributory negligence."  Bishop  Non-Contract  Law,  Sec. 
1101.  In  Lambeth's  case,  supra^  the  passenger  alighted  on 
the  platform  and  was  killed.  Here,  fortunately,  he  got  off 
on  sandy  soil  and  only  his  leg  was  broken.  The  case  of 
Burgin  v.  Railroad^  115  N.  C,  673,  holds  that  the  passen- 
ger is  not  justified  in  leaping  from  the  train  while  in 
motion,  unless  invited  to  do  so  by  the  carrier's  agent,  and 
when  it  is  not  obviously  dangerous,  and  approves  Lambeth's 
case.  In  the  present  case,  there  was  no  appearance  of 
danger,  either  in  the  locality  itself  or  in  the  rate  of  speed 
at  which  the  train  was  moving,  which  made  it  contributory 
negligence  to  obey  the  conductor's  injunction  to  "step  right 
off  here,  old  man." 

No  Error. 
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LEWIS  SHADD    v.    GEORGIA,    CAROLINA    &    NORTHERN 

RAILROAD  COMPANY. 

Action  for  Damages — Master  and  Servant — Vice- Princi- 
pal— Negligence. 

1.  A  conductor  is,  in  his  relation  to  those  subject  to  his  orders  on 

the  train  in  his  charge,  a  vice-principal  acting  for  the  com- 
pany. 

2.  Where  a  servant^s  movements  are  directed  by  a  vice-principal 

of  a  corporation  and  the  former  believes  that  discharge  from 
employment  will  follow  his  disobedience  of  orders,  his  acts 
under  such  circumstances  will  not  render  him  culpable  or 
guilty  of  contributory  negligence,  but  will  be  imputed  to  the 
company  whose  olficer  coerced  him  to  act  without  regard  to 
his  own  wishes  or  judgment. 

3.  Where  plaintiff,  an  inexperienced  brakeman,  was  ordered  by 

the  conductor  of  a  railroad  company,  to  make  a  coupling 
which  an  experienced  brakeman  had  volunteered  to  make, 
and  as  plaintiff  went  between  the  cars,  in  obedience  to  the 
command  and  while  he  was  arranging  a  displaced  link,  the 
conductor,  who  could  see  plaint  iff  ^s  danger,  signaled  to  the 
engineer  to  back  the  train  and  at  the  same  time  shouted  to 
the  plaintiff  not  to  miss  the  coupling.  Held^  that  it  was 
error  to  charge  that  plaintiff  could  not  recover  for  injuries 
received  in  so  attempting  to  obey  orders  and  make  the 
coupling. 

Civil  action,  for  damages,  tried  at  January  Term,  1895, 
of  Superior  Court  of  Union  County,  before  Hobinsanj 
Judge,  and  a  jury.  The  following  issues  were  tendered  by 
the  plaintiff  and  submitted  by  His  Honor : 

"  1.  Was  the  plaintiff  injured  by  the  negligence  of  the 
defendant  as  alleged  in  the  complaint  ( 

"  2.  Did  the  plaintiff  contribute  to  his  injury  by  his  own 
negligence? 

"  3.  If  so  might  the  defendant,  notwithstanding,  by  the 
exercise  of  proper  care,  have  avoided  the  injury  ? 
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"  4.  Is  the  paper  writing,  relied  on  by  the  defendant  as  a 
release,  the  contract  of  the  plaintiff? 

".6.  What  damages,  if  any,  has  the  plaintiff  sustained?" 

The  testimony  is  fully  summarized  in  the  opinion  of 
Associate  Justice  Avery. 

After  all  the  evidence  was  in  His  Honor  announced  that 
he  would  instruct  the  Jury  that  in  no  event  could  the 
plaintiff  recover,  and  that  if  they  believed  the  evidence 
thev  must  iind  the  first  issue  "  No,"  and  that  would  be  an 
end  of  the  case.  Upon  this  intimation  the  plaintiff  declined 
to  argue  the  case  to  the  jury,  whereapon  His  Honor  so 
instructed  the  jury,  under  the  objection  and  exception  of 
the  plaintiff  and  the  jury  answered  the  first  issue  "  No." 

It  was  in  evidence  and  also  admitted  that  conductor 
Reid  was  authorized  by  the  company  to  employ  and  dis- 
charge hands  working  under  him.  There  was  a  verdict  as 
hereinbefore  set  forth.  Plaintiff  moved  for  a  venire  de  r\ovo 
and  assigned  as  ground  therefor  that  His  Honor  erred  in 
charging  the  Jury  that  in  no  view  of  the  case  could  the 
plaintiff  recover  and  that  if  they  believed  the  evidence  they 
must  find  the  first  issue  "  No."  Motion  denied.  Judgment 
as  set  out  in  the  record.     Plaintiff  appealed. 

Mr.  F.  /.  Osbarne^  for  plaintiff  (appellant). 
Messrs.  MacRae  tfe  Day^  for  defendant. 

Avery,  J.:  A  more  experienced  brakeman  proposed  to 
go  in  and  make  the  coupling  between  a  car  standing  on  the 
track  and  the  rear  car  of  the  train,  to  which  the  engine 
was  attached,  but  the  conductor,  with  an  oath,  ordered  him 
back  and  said  "No,  let  Shadd  (the  plaintiff)  make  it,  how 
will  he  ever  know  anything  if  you  never  let  him  do  any- 
thing f  The  plaintiff  then  "signed  the  engineer  down," 
and  stepping  in  front  of  the  stationary  car  began  to  strike 
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a  link,  that  had  "gotten  crosBways,"  with  a  j^in  which  he 
carried  in  one  hand,  while  he  held  his  lamp  in  the  other. 
The  two  cars  at  this  moment  were  eight  or  ten  feet  apart, 
when  the  conductor,  moving  from  the  side  on  which  he 
and  his  two  brakemen  were  standing  when  the  order  was 
given,  crossed  between  them  to  the  opposite  side  of  the 
track  and  waved  to  the  engineer  to  back  his  train.  When 
the  brakeman  was  striking  the  link  to  get  it  into  its  place, 
the  conductor  was  saying  to  him,  "Don't  miss  the  coupling, 
as  I  want  to  get  away  sometime  to-night."  As  the  pin 
was  brought  by  a  second  blow  into  its  proper  place,  the 
conductor  again  said  in  a  loud  tone  of  voice,  "Don't  miss 
the  coupling."  While  these  urgent  commands  were  being 
given,  the  train  was  all  the  while  moving  back,  in  obedi- 
ence to  the  signal  of  Reid,  towards  the  new  employee,  who 
had  gone  between  the  cars  under  his  express  order  and  was 
then  exposed  to  peril  that  was  becoming  every  moment 
more  imminent,  as  the  train  approached  the  stationary  car. 
The  engineer's  movements  were  regulated  in  direction,  if 
not  speed,  by  the  conductor's  lamp  until  plaintiff's  hand 
wa^  caught  between  the  drawhead  of  the  front  car  and  the 
link  he  had  beefi  adjusting  on  the  draw-head  of  the  rear 
car  (he  could  not  say  confidently  which)  and  was  badly 
injured. 

It  is  settled  law  in  this  State  that  a  conductor  is,  in  his 
relation  to  those  subject  to  his  orders  on  the  train  in  his 
charge,  a  vice-principal  acting  for  the  company.  Mason  v. 
Railroad^  114  N.  C,  718,  and  same  case  111  N.  C,  482. 
It  can  but  be  admitted  as  a  fact,  looking  at  the  testimony 
as  we  must  do,  in  the  aspect  most  favorable  to  the  plaintiff, 
that  he  went  between  the  cars  and  exposed  himself  to  peril  at 
the  command  of  the  conductor,  who,  seeing  him  thus  in  dan- 
ger, urged  him  to  arrange  the  coupling  as  rapidly  as  possi- 
ble, while  he  was  at  the  same  time  causing  the  train  to 
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approach  him.  We  think  that  these  facts  bring  this  case 
clearly  within  the  principle  established  on  the  first  appeal 
in  Mason's  case,  supra.  This  case  is  not  exactly  "  on  all 
foiirs  "  with  that.  It  is  really  stronger  for  the  plaintiff,  in 
that  the  testimony  sent  up  discloses  no  express  agreement 
between  the  plaintiff'  and  the  company,  such  as  was  in  evi- 
dence there,  and  in  the  further  fact  that  the  plaintiff  in  our 
case  was  sent  between  the  cars  by  a  direct  order  from  the 
conductor,  and  was  urged  to  expedite  the  coupling  by  him, 
he  being  all  the  while  in  a  position  to  see  that  the  servant 
had  no  stick,  nothing  but  a  pin  and  a  lamp.  Another  dif- 
ference is  that  the  conductor  Reid  was  so  near  that  he  might 
have  heard  the  sound  made  by  the  first  lick  at  the  displaced 
link,  and  seeing  how  the  plaintiff  was  delayed  in  adjusting 
it,  might  have  desisted  from  giving  the  signal  to  move  back 
the  train,  till  his  position  became  less  perilous.  As  the 
facts  appear,  from  the  testimony  sent  up,  the  plaintiff^  was 
selected  by  the  company  itself  ( the  conductor  being  the 
embodiment  of  its  authority),  instead  of  another  servant, 
who  volunteered  to  take  his  place,  was  ordered  to  discharge 
a  hazardous  duty  without  considering  his  previous  training 
or  his  present  preparation  of  suitable  implements  for  per- 
forming the  work,  and  was  kept  in  a  perilous  position  by 
urgent  injunctions  to  expedite  the  coupling  till,  by  his 
order  to  another  servant,  the  train  was  so  moved  as  to  cause 
the  injury.  The  plaintiff  was  brought  within  the  reason 
upon  which  the  liability  was  declared  to  depend  in  Mason's 
case,  supra,  because,  from  the  moment  when  the  first  com- 
mand was  given  till  the  injury  was  inflicted,  he  was  kept 
constantly  in  danger  by  repeated  orders  of  an  officer  upon 
whose  favor  his  choice  of  retaining  his  place  depended. 
The  servant's  movements  were  directed  by  a  living  repre- 
sentative of  the  authority  of  the  company,  and  that  he  was 
justified  in  assuming  that  discharge  would  inevitably  fol- 
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low  disobedience.  The  consequence  was  that,  if  his  acts 
would  ordinarily  have  rendered  him  culpable,  they  must, 
uiider  the  circumstances,  be  imputed  to  the  company  which 
coerced  him  by  the  command  of  its  oflScer,  without  regard 
to  his  own  wishes  or  judgment.  The  sudden  order  and  the 
persistent  urgency  of  the  oflBcer,  while  it  was  being  execu- 
ted, doubtless  intensified  the  apprehension  of  consequences 
that  might  flow  from  disobedience,  but  neither  in  this  nor 
Mason's  case  is  it  to  be  understood  that  the  plaintiflT's  cul- 
pability depended  upon  the  manner  of  giving  the  command, 
but  upon  the  source  from  which  it  emanated.  The  error 
in  the  charge  of  the  court  entitles  the  plaintiflf  to  a  new 

trial. 

New  Trial. 


STATE  V.  THOMAS  JENKINS. 

Jurors — Misconduct  of  Jury —  Use  of  Intoxicants  During 
Deliberation  on  Verdict —  Void  Verdict — MistriaL 

1.  Jurors,  while  in  the  discharge  of  their  duties,  most  be  temperate 

and  in  such  condition  of  mind  as  to  enable  them  to  discharge 
their  duties  honestly,  intelligently  and  free  from  the  infla- 
ence  and  domination  of  strong  drink. 

2.  Where  jurors  purchased  and  drank  whiskey  and  ^'some  of  them 

were  under  its  influence^^  while  deliberating  on  their  verdict, 
the  verdict  returned  by  the  jury  was  null,  and  a  mistrial 
should  have  been  entered  and  a  new  trial  granted  to  defend- 
ant against  whom  such  verdict  was  rendered. 

The  defendant  was  convicted  upon  the  trial  of  an  indict- 
ment for  injuring  stock  running  at  large,  at  Fall  Term, 
1894,  of  Beaufort  Superior  Court,  before  Mclver^  e/.,  and 
moved  for  a  new  trial  upon  the  ground  of  misconduct  of 
the  jury.  Upon  aflidavits  submitted  by  both  the  State  and 
the  defendant  the  Court  found  the  following  facts  : 
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''  The  Court  charged  the  jury  before  dinner,  and  they 
immediately  returned  to  the  jury  room,  which  was  on  the 
lower  floor  of  the  court  house,  where  they  remained  until 
supper  time.  At  supper  time  the  Court  instructed  the 
sheriff  to  give  the  jury  supper.  The  sheriff^  took  them  in 
a  body  down  town  and  carried  them  to  Mrs.  Smith's  res- 
taurant,  where  they  got  supper.  They  stopped  at  Wright's, 
on  the  way  back  to  the  court  house,  and  got  some  cigars  or 
tobacco.  They  went  upstairs  in  the  court  room  on  their 
return,  and  a  Deputy  Sheriff  was  placed  with  them.  On 
that  night  the  jury  had  some  whiskey,  one  a  pint  and 
another  a  quart.  Nearly  all  of  them  drank  of  this  whiskey. 
Some  of  them  were  under  its  influence.  The  next  morning 
being  Saturday  morning,  the  jury  having  been  put  in  the 
grand  jury  room,  on  the  lower  floor  of  the  court  house, 
some  whiskey  was  passed  through  the  window  into  the 
room.  All  the  whiskey  which  the  jury  drank  was  pur- 
chased by  them.  There  was  no  allegation,  proof  or  evi- 
dence that  there  was  any  outside  influence  brought  to  bear 
upon  the  jury,  or  that  there  was  any  improper  influence, 
and  no  other  misconduct  on  the  part  of  the  jury,  except  as 
above  stated.  The  jury  returned  a  verdict  about  ten 
o'clock  Saturday  morning." 

The  motion  was  overruled,  and  the  defendant  excepted 
and  appealed  from  the  judgment  pronounced,  assigning  as 
error  the  refusal  of  His  Honor  to  grant  a  n«w  trial  on 
account  of  the  misconduct  of  the  jury. 

Messrs,  Attorney  General  and  W,  B,  Rodtnan^  for  the 
State. 

Mr,  Charles  F.  Warren^  for  the  defendant  (appellant). 

Montgomery,  J.:  The  question  for  determination  is,  do 
the  findings  of  His  Honor  show  such  misconduct  on  the 
part  of  the  jury  as  to  vitiate  the  verdict,  and  to  make  it  in 
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'  y  "^  is  not  the  rule  in  North  Carolina. 

^parrow^  7  N.  C,  487,  the  Court 
had  been  settled  rightly  that 
.e  verdict  only  in  those  cases 
J  the  party  for  whom  theA'erdict 
,  of  State  V.  Bailey,  100  N.  C,  528, 
o  a  fact,  upon  motion  for  a  new  trial  by 
at  after  the  retirement  of  the  jury,  one  of 
or  took  a  flask  from  his  pocket  and,  upon  his 
^n,  four  drank  of  the  whiskey  it  contained.     None 
ue  jurors  were  in  any  degree  under  the  influence  of  the 
liquor,  nor  was  the  quantity  taken  suflBcieiit  to  produce  any 
sensible  effects,"  and  overruled  the  motion,  in  which  ruling 
this  Court  declared  ttere  was  no  error.     In  the  case  of 
State  V.  Miller,  18  N.  C,  500,  the  prisoner  offered  to  prove, 
after  motion  for  new  trial  on  other  grounds  had  been  made 
and  denied,  that  while  a  juror  was  absent  from   the  body 
of  the  jury,  he  visited  the  store  of  W.  J.  L.  to  get  a  drink 
of  spirits,  which  store  stands  at  the  distance  of  one  hundred 
and  twenty  yards  from  the  court-house  and  in  view  of  it. 
The  Judge  refused  to  receive  this  evidence,  but  this  Court, 
on  appeal,  discussed  the  point,  though  sustaining  the  ruling 
of  His  Honor,  and  held  that  the  matters  attempted  to  be 
proved,  if  true,  did  not  entitle  the  defendant  to  a  new  trial. 
Chief  Justice  Kuffin,  who  delivered  the  opinion  in  Miller's 
case,  said  however,  "But  in  the  present  case  there  is  no  sug- 
gestion that  he  (the  juror)  drank  to  the  slightest  degree  of 
intoxication.     He  said  further,  "I  do  not  dispute  that  if  a 
juror  drink  to  excess  so  as  to  disqualify  him  for  his  office, 
it  is  not  only  a  misdemeanor,  but  it  ought  to  vitiate  the  ver- 
dict.    I  will  not  deny  that  such  a  case  appearing  in  the 
record  could  be  acted  on  by  a  court  of  errors." 

As  we  have  already  said,   we  have  no  reported  case  in 
which  the  use  of  strong  drink,  to  the  extent  found  in   this 
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one,  has  been  made  to  appear.     All  the  cases  reported  on 

this  subject  are  easily  to  be  distinguished  from  this. 

We  are  of  the  opinion  that  His  Honor  erred  in  refusing 

the  motion  for  a  new  trial,  and  that   there   was   a  mistrial 

on  account  of  disqualification  of  the  jury  because  some  of 

them  were  under  the  influence  of  whiskey  while  they  were 

engaged   in   makings  up   their  verdict.     The  defendant  i& 

therefore  entitled  to  a  new  trial. 

New  Trial- 


STATE  V.  E.  S.  HART. 


Indictment  for  Arson — Practice — Appeal — Charge  to  Jury 
— Failure  to  Request  Instruction  until  After  Yerdict — 
Exception —  Verdict, 


1.  An  assignment  of  error  that  the  Court  declined  to  charge 

requested  i;vill  not  be  considered  where  the  record  does  not 
show  that  any  instructions  were  asked  for. 

2.  Where  there  is  an  assignment  of  error  that  the  evidence  did  not 

justify  the  verdict,  this  Court  will  consider  only  the  evidence 
offered  by  the  State. 

8.  An  exception  taken  to  a  charge  after  verdict  was  rendered,  will 
not  be  considered  on  appeal. 

4.  Where  the  Trial  Judge  in  his  statement  of  the  case  on  appeal, 

says  that  he  recapitulated  the  evidence  to  the  jury  and  there 
is  nothing  in  the  record  to  contradict  this  statement,  an 
assignment  of  error  that  the  Court  did  not  recapitulate  the 
testimony  will  not  be  considered  on  appeal. 

5.  Where  a  bill  of  indictment  contains  all  the  averments  that  are 

necessary,  the  fact  that  it  contains  more  than  is  necessary 
and  therefore  subject  to  the  criticism  of  duplicity,  will  not 
vitiate  it.    Such  defects  are  cured  by  a  verdict. 

Indictment  for  burning  a  barn,  tried   before  Bromn^  •/., 
and  a  jury,  at  Fall  Term,  1894,  of  Craven  Superior  Court. 
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The  defendant  was  convicted  and  appealed.  Such  facts  as 
are  necessary  to  an  understanding  of  the  opinion  are  stated 
in  the  opinion  of  Associate  Justice  Furches. 

The  Attorney  General,  for  the  State. 

Mr.C.  R,  Thomas,  for  defendant  (appellant). 

Furches,  J.  :  The  defendant  having  been  convicted, 
moves  for  a  new  trial  and  assigns  two  grounds  for  his 
motion.  First,  that  the  Court  did  not  charge  the  jury  as 
requested,  and  Secondly,  that  the  Court  did  not  recapitu- 
late the  evidence  to  the  jury.  And  these  motions  being 
denied,  he  then  moved  in  arrest  of  judgment,  upon  the 
ground  that  the  bill  of  indictment  was  defective. 

Defendant's  motion  for  a  new  trial  cannot  be  sustained 
upon  the  first  cause  assigned  for  more  than  one  reason.  First, 
Upon  examination  of  the  record  we  fail  to  find  any  prayers 
or  request  for  instructions,  and  therefore  cannot  see  that 
the  Court  failed  to  give  the  instructions  anked,  if  any  were 
asked.  But  the  brief  of  defendant  seems  to  put  this  part 
of  the  prayer  for  a  new  trial  upon  the  ground  that  there 
was  not  sufficient  evidence  on  the  part  of  the  State  to  justify 
a  jury  in  finding  a  verdict  of  guilty  and  the  Court  should 
have  so  instructed  the  jury.  We  say  evidence  in  behalf  of 
the  State,  because  we,  as  a  Court,  cannot  consider  the  evi- 
dence in  favor  of  the  defendant.  If  we  could,  we  might 
have  a  different  opinion  from  that  of  the  jury  as  to  what  the 
verdict  should  have  been.  But  if  we  should  consider  defend- 
ant's exception  and  assignment  sufficient  to  authorize  us  to 
consider  it  as  an  exception  to  the  charge  of  the  Court  upon 
this  ground,  still  it  does  not  appear  that  it  was  made  until 
after  the  verdict  was  rendered,  and  when  it  was  too  late  to 
interpose  such  ab  exception.  State  v.  Kiger,  115  N.  C, 
746,  and  cases  there  cited. 
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If  it  had  appeared  from  the  record  that  tlie  defendant 
had  asked  the  Court  to  give  this  instruction  and  the  Court 
had  refused  to  do  so,  it  would  have  presented  an  interesting 
question.  But  this  question  is  not  presented  as  we  have 
seen,  and  we  can  see  no  good  reason  why  we  should  review 
the  many  decisions  we  have  upon  this  line  and  we  will  not 
discuss  the  matter  further,  as  whatever  we  might  say  would 
be  but  a  dictum  and  we  think,  as  a  general  rule,  dicta  are 
not  profitable  to  the  Courts  or  to  the  profession. 

The  second  grounds  assigned  for  a  new  trial  cannot  be 
sustained  for  the  reason  that  the  defendant  is  not  sustained 
by  the  facts.  As  we  find  the  Judge  in  his  statement  of  the 
case  says  that  he  did  recapitulate  the  evidence  to  the  jury, 
and  there  being  nothing  in  the  record  to  contradict  this 
statement,  we  are  bound  by  it.  This  disposes  of  defendant's 
motion  for  a  new  trial  and  the  only  remaining  question  is 
defendant's  motion  in  arrest  of  judgment,  and  we  do  not 
think  this  can  be  sustained. 

The  bill  is  in  artistically  drawn — contains  more  than  is 
necessary,  but  all  that  is  necessary — and  may  be  liable  to 
the  criticism  of  duplicity.  But  as  it  contains  all  the  aver- 
ments that  are  necessary  we  think  the  verdict  must  be  sus- 
tained. State  V.  T/iorne^  81  N.  C,  555.  But  this  is  a 
motion  in  arrest  of  judgment  and  not  a  motion  to  (/uash. 
And  if  the  bill  is  liable  to  the  criticisms  pointed  out  by 
defendant  in  his  brief,  such  defects  were  cured  by  the  ver- 
dict and  cannot  avail  the  defendant  on  a  motion  in  arrest 
of  judgment.  State  v.  Simonn^  70  N.  C,  336.  There  is  no 
error  and  the  judgment  is  affirmed. 

Affirmed. 
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Indictment  far  Obtaining  Money  Under  False  Pretences — 

Indictment^  Sufficiency  of. 

A  bill  of  indictment  for  obtaining  money  under  false  pretences, 
which  fails  to  charge  that  it  was  obtained  *^  feloniously  ^Mas 
required  by  Ch.  205,  Acts  of  1891 )  is  fatally  defective. 

Indictment  for  obtaining  money  under  false  pretences, 
tried  before  Cohle^  e/.,and  a  jury,  at  February  Term,  1895, 
of  Vance  Superior  Court.  There  was  a  verdict  of  guilty 
and  the  defendant  moved  in  arrest  of  judgment  on  the 
ground  that  no  criminal  offence  was  charged  in  the  bill  of 
indictment,  and  appealed  from  the  refusal  of  the  motion. 

The  indictment  was  as  follows : 

"  The  Jurors  for  the  State  upon  their  oaths  present : 
That  J.  B.  Wilson,  late  of  the  County  of  Vance,  on  the 
22nd  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-four,  at  and  in  the  county  of 
Vance,  unlawfully  and  knowingly  devising  and  intending 
to  cheat  and  defraud  Anderson  Hester  of  his  goods,  mon- 
eys, chattels,  and  property,  did  then  and  there  unlawfully, 
and  designedly  falsely  pretend  to  Anderson  Hester, 
knowingly,  that  he,  the  said  J.  B.  Wilson,  had  a  partner 
with  a  wagon  on  the  way  from  Louisburg,  bringing  a  lot  of 
dress  goods,  and  that  he  gave  every  purchaser  of  his  hair- 
tonic,  a  dress  pattern  of  14  yards  of  said  goods,  and  that  if 
he  would  pay  him,  the  said  Wilson,  fifty  cents  for  a  bottle 
of  said  medicine,  he,  the  said  Wilson,  would  on  the  mor- 
row, upon  the  arrival  of  his  wagon  and  partner,  deliver  to 
the  said  Anderson  Hester  14  yards  of  dress  goods,  and  did 
further  represent  that  he  had  sold  to  the  wife  of  John  I. 
Rowland  a  bottle  of  said  hair-tonic,  and  she  had  gotten  her 
dress  goods,  and  was  well  pleased  with  it.  He  also  showed 
samples  of  the  goods  he  rei)resented  to  have : 
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"Whereas,  in  truth  and  fact,  the  said  Wilson  had  no 
wagon  and  partner  on  the  road  from  Louisburg  bringing 
dress  goods,  and  had  no  wagon  at  all,  and  had  no  dress 
goods,  but  is  but  a  traveler  carrying  a  colored  fluid  which 
he  represents  to  be  a  hair  vigor,  which  is  worthless,  and  to 
obtain  fifty  cents  for  every  bottle  disposed  of,  represents 
that  he  will  give  a  dress  pattern  WMth  each  bottle  and  pro- 
poses to  sell  only  to  the  ignorant  and  unsuspecting :  and 
further  that  he  had  not  delivered  to  the  wife  of  John  I. 
Rowland  any  goods  as  he,  the  said  J.  B.  Wilson,  well  knew 
to  be  false,  by  color  and  means  of  said  false  pretence  and 
pretences,  he,  the  said  J.  B.  Wilson,  did  then  and  there  un- 
lawfully and  knowingly  designedly  obtain  from  the  said  Hes- 
ter, fifty  cents,  being  then  and  there  the  property  of  the 
said  Hester,  with  intent  to  cheat  and  defraud  the  said  Hes- 
ter, to  the  great  damage  of  the  said  Hester,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State." 

The  Attorney  General^  for  the  State. 

Messrs.  Hicks  <&  Hicks,  for  defendant  (appellant). 

Faibcloth,  C.  J.:  The  defendant  is  indicted  for  obtain- 
ing goods  under  false  pretences.  He  was  convicted  and  he 
entered  a  motion  to  arrest  the  judgment,  which  was  refused 
and  he  appealed. 

The  indictment  fails  to  charge  that  the  goods  were 
obtained  "feloniously"  and  is  therefore  fatally  defective. 
This  is  so  by  reason  of  the  Act  of  1891,  Ch.  205.  State  v. 
Bri/an,  112  N.  C,  848  ;  State  v.  Caldwell,  Ibid,  854,  and 
authorities  there  cited. 

Judgment  Arrested, 
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STATE  V.  WALTER  wYnNE. 
bastardy — Jurisdiction — Judgment — .Constitutional  Lata . 

1.  The  Statute  (Sec.  35  of  The  Code)  imposing  a  fine  for  begetting 

a  bastard  child,  makes  the  act  a  criminal  offence. 

2.  The  limiting  the  punishment  for  bastardy  to  a  fine  of  $10  con- 

fers upon  Justices  of  the  Peace  exclusive  jurisdiction  for 
twelve  months  after  the  commission  of  the  offence :  after 
that  period  the  Superior  and  Criminal  Courts  liave  concur- 
rent jurisdiction  under  Sec.  892  of  The  Code. 

3.  The  offence  of  bastardy  is  completed  when  the  child  is  begot- 

ten. 

4.  The  provision  that  the  Court,  in  bastardy  proceedings,  may,  in 

addition  to  a  fine,  compel  the  defendant  to  pay  an  allowance 
to  the  mother,  is  not  unconstitutional  as  authorizing  impris- 
onment for  debt. 

5.  Under  Section  32  of  The  Code  authorizing  the  Court,  in  bastardy 

proceedings,  to  commit  defendant  ^ 'until  he  find  surety, ^^ 
such  a  judgment,  though  conditional,  is  valid. 

Indictment  for  bastardy,  tried  at  January  Term,  1895,  of 
Franklin  Superior  Court,  before  Coile^  Judge.  The  indict- 
ment is  in  substance  as  follows  :  "  The  jurors,  &c.,  present 
that  Walter  Wynne,  on  the  4th  of  October,  1893,  in  and 
upon  the  body  of  one  Mary  Neal  did  wilfully  and  unlaw- 
fully beget  a  bastard  child,  she  the  said  Mary  Neal  being 
then  and  there  an  unmarried  woman,  and  the  said  bastard 
child,  as  begotten  by  said  Walter  Wynne,  having  been  born 
alive  on  the  fourth  day  of  July,  1894,  still  lives  and  is  likely 
to  become  a  county  charge,  and  he  the  said  Walter  Wynne 
then  and  there  refused  to  provide  for  the  maintenance  of 
said  child,  against  the  form  of  the  statute,  &c."  The 
defendant's  counsel  contended  that  the  court  did  not  have 
jurisdiction  of  the  offence,  as  will  more  fully  appear  from 
the  opinion  of  the  Court.  Upon  the  trial  the  defendant 
was  convicted  and  appealed  from  the  judgment  pronounced. 
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The  Attorney  Oenm^al^  for  the  State. 

Mr.  N,  Y.  Gulleyy  for  the  defendant  (appellant). 

Avery,  J. :  The  statute  (JJode^  Sec.  35)  by  imposing  a 
fine  for  begetting  a  bastard  child,  makes  the  act  a  criminal 
offence.  State  v.  Parsons^  115  N.  C,  730 ;  State  v.  Burtofhj 
113  N.  C,  at  page  655;  Myers  v.  Stafford,  114  N.  C,  at 
page  240.  The  limiting  of  the  punishment  to  a  fine  of  ten 
dollars  ipsa  facto  confers  exclusive  original  jurisdiction  of 
the  criminal  offence  upon  the  courts  of  justices  of  the  peace 
for  twelve  months  from  the  time  when  the  offence  is  com- 
mitted (Laws  1889,  Ch.  504) ;  but  after  the  lapse  of  a  year, 
the  concurrent  jurisdiction  of  Superior  and  Criminal  Courts 
attaches  under  the  provisions  of  TheCode^  Sec.  892. 

When  is  the  criminal  offence  complete  ?  It  is  clearly 
when  the  child  is  begotten,  because  the  mother  as  soon  as 
she  becomes  conscious  of  her  pregnancy  is  allowed  to  com- 
plain {Code^  Sec.  32)  and  procure  tlie  issuing  of  a  warrant, 
upon  which  the  accused  may  be  arraigned  and  tried  imme- 
diately on  being  brought  before  a  justice  of  the  peace,  unle&a 
the  justice  shall  deem  it  proper  to  grant  him  a  continuance. 
Code^  Sec.  34.  Following  the  principle  announced  in  State 
V.  Burton^  sujpra^  the  Court  said  in  Myers  v.  Stafford^  svjpra^ 
that "  the  question  being  now  presented  in  such  shape  that 
it  is  necessary  to  be  decided,  we  arc  of  the  opinion  that  the 
begetting  of  a  bastard  child  has  become  a  petty  misde- 
meanor,^^ It  was  demonstrated  in  State  v.  Burton j  supra^ 
''that  a  fine  can  only  be  imposed  for  a  crime  or  misdemeanor 
or  a  contempt." 

The  charge  embodied  in  the  indictment  and  sustained  by 
the  proof  upon  which  the  defendant  was  found  guilty  was 
that  he  "on  the  fourth  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-three,  in  and  upon 
the  body  of  one  Mary  Neal  did  wilfully  and  unlawfully 
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beget  a  bastard  child,  &e."  The  indictment  was  sent  and 
returned  a  true  bill  at  January  Term,  1895,  of  the  Court, 
more  than  twelve  months  after  the  child  had  been  begotten 
and  the  offence  had  become  complete.  Construing  The 
Code,  Sec.  892,  with  the  amendatory  act  of  1889,  prolong- 
ing the  period  for  the  exercise  of  exclusive  original  juris- 
diction by  the  justice  from  six  to  twelve  months,  we  can  not 
escape  the  conclusion  that  after  one  year  from  the  perpetra- 
tion of  the  petty  misdemeanor  of  begetting  a  bastard  child, 
that,  like  all  other  offences,  for  which  ho, greater  punish- 
ment can  be  imposed  than  a  fine  of  fifty  dollars  or  imprison- 
ment for  one  month,  becomes  cognizable  in  the  Superior 
Court  as  well  as  before  a  justice  of  the  pedce,  until  the 
prosecution  is  barred  by  the  lapse  of  time. 

The  plea  of  not  guilty  necessarily  involves  the  question 
of  paternity,  upon  which  the  finding,  on  the  issue  raised  by 
it,  depends.  When,  therefore,  the  defendant  is  convicted  of 
the  criminal  offence,  the  incidental  authority  to  enforce  the 
police  regulation  as  pointed  out  in  Parson's  and  Burton's 
cases,  supra,  is  immediately  vested  in  the  Court  that  takes 
cognizance  of  the  misdemeanor.  The  power  of  the  Court 
to  imprison  for  fine  and  costs  as  well  as  for  non-payment  of 
the  allowance,  and  the  relation  sustained  by  the  mother  of  the 
bastard  and  of  the  County  Commissioners  to  the  judgment 
were  fully  discussed  in  State  v.  Parsons,  supra.  The  inci- 
dental authority  to  enforce  the  police  regulation  is  expressly 
conferred  by  statute,  and  there  can  be  no  reasonable  doubt 
about  the  power  of  the  Legislature  in  the  premises.  At 
common  law,  in  addition  to  the  infliction  of  punishment  of 
fine  and  imprisonment  for  a  public  nuisance,  the  Court 
mifirht  order  that  the  nuisance  be  abated.  2  Wharton  Cr. 
Law  (7th  Ed.)  Sec.  2377.  So  that,  to  clothe  the  Court  with 
some  incidental  power  to  further  provide  for  the  public 
protection,  after  making  an  example  of  the  offender,  is  to 
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neither  transcend  the  limit  of  legislative  authority  nor  to 
depart  from  the  practice  prescribed  in  other  cases. 

The  learned  coimsel  for  the  defendant  referred  on  the  argu- 
ment to  a  warrant,  but  the  record  sent  up  is  entirely  con- 
sistent with  the  idea  that  the  prosecution  had  originated  in 
the  Superior  Court  by  the  sending  of  the  indictment  after 
that  Court  had'  concurrent  jurisdiction.  If  we  could  con- 
ceive,  therefore,  of  any  principle  upon  which  the  fact  of  the 
assumption  of  jurisdiction  by  a  justice,  where  neither  the 
pendency  of  a  prosecution  nor  the  judgment  of  that 
court  had  been  pleaded  or  set  up  in  bar,  would  defeat  the 
jurisdiction  of  the  Superior  Court  to  try  after  the  lapse  of 
twelve  months  from  the  commission  of  the  oifence  {State  v. 
Drake,  64  N.  C,  589)  we  can  take  no  judicial  knowledge 
of  matters  outside  of  the  record. 

By  permission  of  the  Court  the  defendant's  counsel  has 
been  allow^ed,  since  the  foregoing  was  written,  to  present 
to  the  Court  some  additional  reasons  for  maintaining  that 
there  was  error  below.  The  statute  ( Code,  Sec.  31  ) 
restricts  the  right  of  justices  of  the  peace  to  issue  warrants 
for  bastardy,  to  cases  where  the  affidavit  is  made  voluntarily 
by  the  mother,  or  upon  certain  grounds  set  forth  by  a  County 
Commissioner,  just  as  the  Act  of  1868  made  it  a  condi- 
tion precedent  to  the  exercise  of  jurisdiction  in  case  of  assault 
and  battery  that  it  should  appear  by  affidavit  that  there 
was  no  collusion  between  the  complainant  and  defendant. 
But  tlie  Superior  Court  is  a  Ci>urt  of  general  jurisdiction, 
and  there  being  nothing  upon  the  face  of  the  record  to  oust 
its  authority,  it  must  proceed  to  try,  when  a  defendant  is 
arraigned  for  an  offence  and  it  appears  from  the  indict- 
ment itself  that  a  justice's  court  no  longer  has  the  exclu- 
sive right  to  take  cognizance.  The  rule  finds  illustrations 
in  those  cases  where  a  more  serious  assault  is  charged  and 
the  proof  sustains  only  a  conviction  for  such  an  assault,  as 
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is,  at  the  time,  within  the  exclasive  jurisdiction  of  a  jus- 
tice. State  V.  Cunningham^  94  N.  C,  824 ;  State  v.  J^es- 
j)erman,  108  N.  C,  770 ;  State  v.  Speller,  91  N.  C,  526 ; 
State  V.  ^ay,  89  N.  C,  587 ;  /5?^ai^<9  v.  Russell,  91  N.  C, 
624."  The  authority  of  a  justice  of  the  peace  to  take  cogni- 
zance of  criminal  actions  is  special,  conferred  at  the  discre- 
tion of  the  legislature  under  a  well-defined  power  given  in 
the  Constitution,  Article  4,  Section  27.  State  v.  Jones, 
100  N.  C,  438.  There  is  a  presumption  in  favor  of  the 
rightful  authority  of  a  court  of  general  jurisdiction,  when 
upon  the  face  of  the  record  it  appears  to  have  cognizance. 
The  authority  of  a  justice  of  the  peace,  on  the  other  hand, 
is  not  based  upon  any  principle  of  the  common  or  organic 
law  delegating  and  fully  defining  it,  but  upon  the  discre- 
tionary exercise  of  a  restricted  power  by  the  legislature. 
The  consequence  is  that  it  must  always  appear  affirma- 
tively that  the  legislature  has  followed  strictly  its  power  of 
attorney  in  delegating  judicial  authority,  and  that  the  Court 
upon  which  it  is  conferred  has  kept  within  the  limits  pre- 
scribed by  the  statute.  Bastardy  being  a  criminal  offence, 
prima  facie,  therefore  the  Superior  Court  has  jurisdiction 
of  it.  If,  by  virtue  of  *.he  Constitution,  Article  4,  Section 
27,  the  legislature  has  restricted  for  a  time  the  authority  of 
the  higher  Court  and  delegated  a  portion  of  it  to  the  infe- 
rior jurisdiction,  the  latter  must,  like  an  attorney  in  fact, 
show  that  it  has  pursued  the  letter  of  its  power  in  order  to 
establish  its  right  to  exercise  it.  Because  the  legislature 
has  hedged  the  justice's  authority  about  with  conditions 
precedent,  such  as  the  making  of  a  particular  sort  of  affida- 
vit by  a  specified  person  or  officer,  it  does  not  follow  that 
the  higher  Court,  which  has  under  the  Constitution  juris- 
diction of  all  off'ences  except  such  as  for  a  time  have  been 
placed  under  the  control  o/  an  inferior  tribunal  by  virtue 
of  a  restricted  authority,  shall  not  resume  its  constitutional 
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power  when  the  time  for  which  the  exclusive  jurisdiction 
was  delegated,  has  expired. 

TJuder  the  express  language  of  the  statute  {Code^  See. 
32)  authority  is  given  the  Court  to  commit  a  defendant  con- 
victed of  begetting  a  child,  "until  he  find  surety"  to  a  bond 
conditioned  for  the  indemnity  of  the  County  and  to  perform 
the  order  of  the  Court.  Though  the  general  principle  is, 
as  stated  by  counsel,  that  conditional  judgments  are  void, 
yet  should  we  concede  that  the  judgment  here  is  condi- 
tional, it  is  just  such  a  judgment  as  is  authorized  by  stat- 
ute. If  the  Court  had  attempted  to  delegate  its  authority, 
as  in  the  case  of  Strickland  v.  Cox^  102  N.  C,  411,  the 
order  would  have  been  unconstitutional  and  void  because 
there  is  no  warrant  in  the  Constitution  for  delegating  such 
power.  It  has  been  repeatedly  held  by  this  Court  that  the 
enforcement  of  such  a  police  regulation  was  not  within  the 
inhibition  of  the  Constitution  in  reference  to  imprisonment 
for  debt.  State  v.  Burton^  supra.  So  that  there  is  no 
reason  why  the  Legislature  should  not  modify  a  principle 
of  the  common  law,  if  it  has  done  so,  in  this  case,  provided 
it  keeps  within  the  purview  of  its  own  authority. 

We  can  conceive  of  but  one  question  of  .practice,  in  eases 
of  this  kind,  that  is  not  fully  settled  by  recent  adjudica- 
tions, and  to  anticipate  that  now  would  be  to  give  an  obiter 
opinion. 

There  was  no  error  and  the  judgment  is  affirmed. 

Affirmed. 
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STATE  V.  J.  J.  CHAMPION. 

Indictment  J^or  Perjury — Indictment^  Sufficiency  of — Cer- 
tified Copy  of  Record — Evidence 

1.  An  indictment  for  perjury,  charging  the  defendant  with  **know- 

ing  the  said  statement  or  statements  to  be  false,  or  being 
ignorant  whether  or  not  said  statement  was  tme,^'  is  suffi- 
cient, being  in  the  exact  words  of  the  form  prescribed  for 
such  indictments  by  the  Act  of  1889,  oh.  83. 

2.  A  certified  statement  by  the  Register  of  Deeds  of  a  County  as 

to  how  much  property  was  listed  for  taxation  by  defendant, 
not  being  a  copy  of  such  list,  is  incompetent  as  evidence  in 
a  trial  of  one  charged  with  perjury,  inasmuch  as  Sect.  1342 
of  The  Code  makes  competent  only  the  ^ 'copies^ ^  of  official 
records,  etc. 

Indictment  for  perjury,  tried  at  January  Term,  1895,  of 
Feanklin  Superior  Court. 

There  was  a  motion  to  quash  the  bill  of  indictment,  in 
that  it  charged  the  offence  in  the  alternative,  i.  e.,  that 
the  defendant  made  the  statement,  knowing  it  to  be  false, 
or  being  ignorant  whether  or  not  said  statement  was  true. 
The  bill  of  indictment  was  as  follows: 

"The  jurors  for  the  State,  upon  their  oath,  present  that 
James  I.  Champion,  late  of  Franklin  county,  on  the  19th 
day  of  October,  A.  D.  1891,  at  and  in  the  county  afore- 
said, did,  unlawfully  and  feloniously,  commit  perjury  upon 
a  justification  on  a  certain  undertaking  before  S.  G.  Davis, 
a  Notary  Public,  in  and  for  the  State  of  North  Carolina, 
which  said  undertaking  was  filed  in  a  certain  civil  action 
pending  in  the  Superior  Court  of  Nash  county,  wherein  S. 
B.  Bicks  was  plaintiff  and  James  Strother,  Ed.  Strother 
and  Lucius  Strother  were  defendants,  by  falsely  asserting 
on  oath  that  he,  the  said  James  I.  Champion,  was  worth 
over  and  above  his  liabilities  and  exemptions  allowed  by 
law,  one  thousand  and  seventy  dollars,  knowing  the  said 
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statement  or  statements  to  be  false,  or  being  ignorant 
whether  or  not  said  statement  was  true,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State." 

Motion  to  quash  was  overruled,  and  the  defendant 
excepted. 

The  paper  which  contained  the  alleged  false  oath  was 
introduced  in  evidence,  and  also  certain  other  paper  wri- 
tings referred  to  in  the  opinion.  There  was  a  verdict  of 
guilty.  Motion  to  set  the  verdict  aside,  and  for  a  new 
trial,  by  the  defendant,  upon  the  ground  that  the  verdict 
was  against  the  weight  of  the  evidence,  and  on  the  further 
ground  of  the  exceptions  taken  by  the  defendant  in  the 
course  of  the  trial.  Motion  denied.  Judgment  and  appeal 
bv  the  defendant. 

The  Attorney  General,  for  the  State. 
Messrs,    W.   M.   Person    and    Argo   dh   Snow,   for    the 
defendant  (appellant). 

MoNTGOMEBY,  J.:  There  was  no  error  in  His  Honor's 
refusal  to  quash  the  indictment.  The  motion  to  quash  was 
based  on  the  alternative  form  of  that  part  of  the  indict- 
ment charging  the  defendant  with  knowledge  of  the  falsity 
of  the  oath  :  "Knowing  the  said  statement  or  statements 
to  be  false,  or  being  ignorant  whether  or  not  said  state- 
ment was  true."  The  indictment  in  the  respect  com- 
plained of  is  in  the  exact  words  of  the  form  prescribed  for 
indictments  for  perjury  by  the  Act  of  1889,  Ch.  83,  and 
approved  in  the  case  of  the  iState  v.  Peters^  107  N.  C,  876. 
The  State  oiFered  as  evidence  a  certificate  of  the  Register 
of  Deeds  of  Granville  County  which  is  as  follows  : 

"I,  Jas.  A.  Norwood,  Register  of  Deeds  for  the  County 
of  Granville  and  State  aforesaid,  do  certifvthat  W.  H.  and 
J.  I.  Champion  listed    for  taxation   for  the  year   1891,  as 
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appears  from  the  tax  books  on  file  in  my  oflBce,  414  acres 
of  land  valued  at  $2,300 ;  and  I  further  certify  that  J.  I. 
Champion  listed  for  taxation  the  following  personal  prop- 
erty for  said  year  (1891):  1  horse,  875;  1  mule,  $75  ;  5 
cattle,  $25  ;  4  hogs,  $10  ;  farming  utensils,  $50  ;  household 
furniture,  $100  ;  total  $335.  Witness  my  hand  and  oflBcial 
seal,  this  the  5th  day  of  January,  1894.  J.  A.  Norwood, 
Register  of  Deeds,"  &c. 

This  certificate  was  offered  as  some  evidence  to  show 
that  the  defendant  was  not  worth  as  much  as  he  justified 
for,  on  the  19th  October,  1891.  The  defendant  objected 
to  its  introduction  becaue^  it  did  not  purport  to  be  a  copy 
of  the  tax  record  certified  as  required  by  law  to  be  received 
in  evidence.  We  think  the  objection  was  well  taken  and 
that  His  Honor  ought  not  to  have  overruled  -it.  Section 
1342  of  The  Code  provider  that  "Copies  of  all  oflicial  bonds, 
writings,  papers  or  documents  recorded  or  filed  as  records 
in  any  court  or  public  office  shall  be  as  competent  evidence 
as  the  original  when  certified  by  the  keeper  of  such  records 
or  writings  under  the  seal  of  his  office,  when  there  is  such 
seal,  or  under  his  hand,  when  there  is  no  such  seal,  unless 
the  Court  shall  order  the  production  of  the  original."  A 
copy  is  a  transcript  of  the  original — a  w^riting  exactly  like 
another  writing.  The  certificate  used  in  evidence  did  not 
purport  to  be  a  copy  in  this  sense.  If  such  statements  as 
this  certificate  were  allowed  to  be  used  as  evidence  in  courts 
of  law,  as  copies,  there  would  be  danger  that  the  interpre- 
tations and  conclusions  of  the  officers  in  charge  of  records 
would  often  be  used  in  evidence  instead  of  the  exact  words 
and  figures  of  the  original  entries.  The  record  is  the  evi- 
dence and  must  speak  for  itself,  and  the  certificate  of  the 
register's  office  is  only  evidence  of  the  correctness  of  the 
record.     There  is  error  and  there  must  be  a  new  trial. 

New  Trial. 
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STATE  V.  POSS  WINSTON. 

Indictment  for  Larceny — Confession  of  Prisoner^  Compe- 
tency of  in  Evidence. 

1.  While  the  declarations  and  admissions  of  a  prisoner,  made  after 

threats  or  indttcements  held  out  to  him,  are  asa  general  rule 
incompetent  as  evidence  against  the  prisoner,  yet  facts  ascer- 
tained in  consequence  of  such  declarations  or  admissions,  and 
declarations  connected  with  and  explaining  such  facts,  are 
admissible.    Hence, 

2.  On  a  trial  of  a  defendant  for  larceny  it  was  competent  for  a  eon- 

stable  who  had  arrested  the  defendant  to  testify  that,  after 
he  told  the  defendant  that  he  knew  about  the  stolen  goods 
and  that  it  would  be  best  fon  him  to  tell,  the  defendant 
showed  him  where  the  goods  were  hidden. 

Indictment  for  larceny,  tried  before  Mehane^  eA,  and  a 
jury,  at  Fall  Term,  1894,  of  Nash  Superior  Court.  The 
defendant  was  convicted  and  appealed,  assigning  as  error 
the  admission  of  evidence  duly  excepted  to  on  the  trial  and 
which  is  set  out  in  the  opinion  of  Associate  Justice  Furches. 

The  Attorney  General^  for  the  State. 

Mr,  N,  y.  Gulley^  for  defendant  (appellant). 

Furches,  J.  :  This  appeal  presents  but  one  question  for 
our  consideration,  and  that  is,  as  to  the  admissibility  of  the 
evidence  of  Brantley,  a  constable  who  arrested  the  defend- 
ant. 

Brantley  testified,  under  objection  of  the  defendant,  that 
"Poss  was  arrested  ;  there  was  found  soap  and  baking  powder 
and  matches ;  I  told  Poss  that  if  he  knew  about  where  other 
articles  were,  it  would  be  better  for  him  to  tell."  Coun- 
sel for  Poss  Winston  objected  to  witness  testifying  to  any 
statement  made  by  Poss.  The  Court  allowed  witness  to 
testify  as  to  what  he  did  in  consequence  of  said  statements. 

Defendant,  Pos?  Winston,  excepted  and  witness  proceeded 
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to  testify — "That  he  found  all  the  articles  that  Murray  had 
missed,  except  a  piece  of  white  cloth  ;  found  them  in  the 
garden  where  defendant  lived.  They  were  buried  in  the 
ground  under  some  cabbage.  He,  Poss,  pointed  out  where 
other  articles  were  to  be  found.  Poss  requested  to  have 
this  talk  with  me."  Was  this  testimony  admissible,  is  the 
question  ? 

The  general  rule  is  that,  after  threats  or  inducements 
held  out  to  a  defendant,  as  in  this  case,  "it  would  be  better 
for  him  to  tell,  if  he  knew,  where  other  articles  were,"  any 
admission  made  by  him  after  that,  would  be  incompetent. 
But  there  are  exceptions  to  this  rule,  and  it  seems  to  us 
that  this  case  comes  within  the  exception.  This  rule  is  not 
intended  for  the  benefit  of  guilty  defendants,  but  in  the 
interest  of  truth.  And  it  has  been  wisely  held  that  simple 
declarations  and  admissions,  made  under  such  inducements, 
are  so  unreliable  that  the  law  will  exclude  them  from  the 
consideration  of  the  jury.  But  it  seems  also  to  be  well 
settled,  that  any  ^acts  ascertained  in  consequence  of  such 
declarations  or  confessions,  are  admissible  in  evidence.  And 
the  declarations,  connected  with  and  explaining  such  yacif^, 
being  considered  a  part  of  the  res  gestae^  are  also  admissi- 
ble. As  in  this  case  the  defendant's  going  with  the  officer, 
a  distance  of  a  half  mile,  and  pointing  out  the  articles 
stolen,  and  telling  the  officer  where  other  articles  were  con- 
cealed, and  the  officer  finding  the  articles,  as  stated  by  the 
defendant,  are  admissible  in  evidence.  The  reason  of  the 
rule  for  excluding  such  admissions,  as  are  induced  by  prom- 
ises and  hopes  of  favor,  ceases  in  such  cases  as  this,  as 
there  can  be  no  mistake  as  to  the  truth  of  the  fact  that  the 
goods  were  found  where  he  said  they  were,  and  where  he 
pointed  them  out  to  Brantley. 
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This  doctrine  is  well  settled  in  this  State.  State  v.  Garretty 
71  N.  C,  85  ;  State  v.  Lindsay^  78  N.  C,  499,  and  authori- 
ties there  cited. 

These  cases,  especially  Lindsay's  case,  fully  sustain  the 
ruling  of  the  Court  below,  and  we  cannot  sustain  defendant's 
exception,  without  overruling  these  cases,  which  we  have 
no  disposition  to  do,  as,  in  our  opinion,  they  are  founded  on 
just  principles  and  sound  reasoning. 

Affirmed. 


STATE  V.  GEORGE  MILLS. 


Indictment  for  Murder — Instructions  to  Jury — Exceptions 

to  Charge  of  Judge, 

Where  the  j/istructions  asked  for  are  given  in  substance  and  effect, 
no  exception  will  lie  because  they  are  not  given  in  the  lan- 
guage of  the  request. 

Indictment  for  murder,  tried  before  Bynum^  «/.,  and  a 
jury,  at  September  Term,  1894,  of  Wake  Superior  Court, 
The  defendant  was  indicted  for  the  murder  of  luna  Wim- 
berly  and  pleaded  not  guilty.  On  the  trial  the  defendant 
introduced  no  evidence  and  asked  in  writing  that  the  follow- 
ing instructions  be  given. 

1.  Even  if  the  jury  shall  find  as  a  fact  that  George  Mills 
inflicted  the  w^ounds  of  which  lana  Wimberley  died,  and 
they  shall  find  that  she  died  of  those  wounds,  yet  they  can- 
not find  him  guilty  of  murder  in  the  first  degree  unless  yon 
shall  also  find  that  the  act  was  the  result  of  deliberation, 
premeditation  and  a  design  formed  beforehand. 

2.  The  jury  have  a  right  to  inspect  the  prisoner,  whom 
and  whose  case  they  have  in  charge,  and  if  they  shall 
believe  from  his  appearance  and  all  the  evidence  that  he  is 
incapable    of   meditating,    premeditating,   or   pre-forming 
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intelligently,  a  design,  they  cannot  find  him  guilty  of  mur- 
der in  the  first  degree,  though  they  should  further  find  that 
he  inflicted  the  wounds  and  that  she  died  of  them. 

3.  Though  the  jury  should  find  that  the  defendant 
inflicted  the  wounds  upon  the  deceased  and  that  she  died 
of  those  wounds,  yet  they  cannot  find  him  guilty  of  mur- 
der in  the  first  degree  unless  they  shall  also  find  that  there 
was  deliberation,  premeditation,  a  pre-fornied,  deliberate 
design  in  his  own  mind  to  do  the  act. 

The  Court  refused  the  instructions  asked  in  so  far  as  they 
are  not  embraced  in  the  charge  as  given,  which  was  in 
writing  and  as  follows : 

1.  Murder  is  when  a  person  of  sound  mind  and  discre- 
tion unlawfully  killeth  any  reasonable  creature  or  being 
and  under  the  peace  of  the  State  with  malice,  aforethought, 
entire,  express  or  implied. 

2.  By  sound  mind  and  discretion  is  meant  that  the  one 
doing  the  killing  has  a  will  or  legal  discretion. 

3.  Malice  is  a  wicked  intention  to  do  the  injury  and  is 
of  two  kinds,  express  malice  and  implied  malice.  Express 
malice  is  when  a  party  evidences  an  intention  to  commit 
the  crime  ;  implied  malice  is  when  a  person  commits  an  act 
unaccompanied  by  any  circumstances  justifying  its  comis- 
sion,  the  law  presumes  he  has  acted  advisedly  and  intended 
the  consequences  produced  by  his  act. 

4.  Every  one  over  the  age  of  14  years  is  presumed  by  law 
to  be  of  sound  mind  and  discretion  until  the  contrary  is 
proven  and  the  burden  is  on  the  defendant  in  this  case  to 
satisfy  you,  but  not  beyond  a  reasonable  doubt,  that  he  is 
of  sound  mind  and  discretion. 

5.  By  the  law  of  North  Carolina  murder  is  divided  into 
murder  in  the  first  degree  and  murder  in  the  second  degree, 
the  punishment  of  murder  in  the  first  degree,  being  capi- 
tal ;  and  in  the  second,  imprisonment  in   the  penitentiary 
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for  a  term  of  years.     (Ch.  85,  Laws  1893,  the  Act  dividing 
murder  into  two  degrees  was  liere  read  to  the  jnrj.) 

7.  Your  inquiry  in  this  ease  is  :  Ist.  Is  lana  or  lana  Eliz- 
abeth Wimberly  dead?  2nd.  If  yes,  did  the  defendant  kill 
her  ?  3d.  If  he  did  kill  her  what  were  the  circumstances 
under  which  he  did  the  act  which  produced  her  death? 
And  before  the  defendant  can  be  convicted  of  murder  the 
burden  is  on  the  State  to  satisfy  you  beyond  a  reasonable 
doubt  of  the  truth  of  the  first  two  propositions,  and  that 
the  killing  was  one  under  such  circumstances  as  to  make 
it  murder  in  the  first  or  second  degree,  under  what  I  shall 
tell  you  will  be  murder  in  the  first  and  murder  in  the 
second  degree. 

8.  Every  presumption  is  in  favor  of  the  innocence  of  the 
defendant;  the  only  presumption  against  him  being  that  he 
is  of  sound  mind  and  discretion  and  hence  responsible  for 
his  acts. 

9.  The  State  relies  upon  circumstantial  evidence  to  con- 
vict the  defendant  of  murder.  Circumstantial  evidence  is 
not  inherently  as  strong  or  satisfactory  as  direct  and  posi- 
tive evidence,  still  if  it  convinces  a  jury  beyond  a  reason- 
able doubt  it  would  be  their  duty  to  rely  upon  it  and  to 
render  a  verdict  of  guilty,  but  if  after  weighing  all  the 
circumstances  relied  on  and  which  are  proven  to  the  satis- 
faction of  the  jury  there  is  any  reasonable  way  by  which 
they  can  account  for  the  death  of  lana  Wimberly  without 
saying  that  the  defendant  killed  her  it  would  be  their  duty 
to  acquit  him. 

10.  The  law  implies  malice  in  every  wilful  and  deliber- 
ate and  premeditated  killing,  so  that  if  you  find  that  the 
defendant  and  lana  Wimberly  started  to  Jenks  for  a  leopard 
plant  and  they  passed  by  the  Vaughan  house  and  the 
defendant,  with  the  gun  rack  or  a  like  heavy  instrument 
in  pursuance  of  a  design  previously    formed,  inflicted  upon 
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the  head  and  face  of  lana  Wimberly  5  or  6  blows,  fract- 
uring her  skull  and  otherwise  injuring  her,  from  which 
injuries  she  died,  the  law  presumes  the  malice  and  it  will 
be  murder  in  the  first  degree.  But  malice  is  not  implied 
from  the  mere  killing  with  the  gun  rack  6r  other  like  deadly 
weapon — the  killing  must  have  been  done  wilfuUj  and 
deliberately  and  with  a  pre-conceived  intention. 

11.  Where  two  persons  agree  to  commit  a  felony  each 
is  responsible  for  the  act  of  the  other,  provided  it  be  done 
in  pursuance  of  the  original  understanding  or  in  further- 
ance of  the  common  purpose.     Hence, 

12.  If  you  find  that  the  defendant  agreed  together  with 
A.  J.  Wimberly  and  Julia  Atwater  and  others  to  take  lana 
Wimberly  to  the  Vaughan  house  for  Julia  Atwater  to  pro- 
duce an  abortion  on  her,  producing  an  abortion  being  a 
felony,  and  an  abortion  being  as  follows :  "  Every  person 
who  shall  wilfully  administer  to  any  woman  either  preg- 
nant or  quick  with  child  or  prescribe  for  any  such  woman, 
or  advise  or  procure  any  such  woman  to  take  any  medicine, 
drug  or  substance  whatever,  or  shall  use  or  employ  any 
instrument  or  other  means  with  intent  thereby  to  destroy 
said  child,  unless  the  same  shall  have  been  necessary  to  pre- 
serve the  life  of  such  mother ;  and  every  person  who  shall 
administer  to  any  pregnant  woman  or  prescribe  for  any 
such  woman,  or  advise  and  procure  such  woman  to  take  any 
medicine,  drug  or  anything  whatsoever "vrith  intent  thereby 
to  procure  the  miscarriage  of  any  such  woman  or  to  injure 
or  destroy  such  woman,  or  shall  use  any  instrument  or 
application  for  any  of  the  above  purposes,"  and  the  defend- 
ant in  pursuance  of  that  agreement  carried  her  to  the 
Vaughan  house  to  eflFect  that  purpose  and  Julia  Atwater 
killed  her  in  the  attempt  to  produce  the  abortion,  the 
defendant  being  present  aiding  and  abetting,  it  would  be 
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murder  in  the  first  degree,  if  he  knew  the  nature  of  the  act 
he  was  doing  and  that  the  act  was  wrong. 

13.  If  ^ou  find  that  the  defendant  agreed  together  with 
A.  J.  Wimberly  and  Julia  Atwater  and  others  to  take  laua 
Wimberly  to  the  Vauglian  house  for  Julia  Atwater  to  pro- 
duce an  abortion,  and  I  have  just  explained  to  you  what  is 
an  abortion,  and  the  defendant  in  pursuance  of  that  agree- 
ment carried  her  to  the  Yaughan  house  to  effect  that  pur- 
pose and  Julia  Atwater  was  not  at  the  house,  and  the 
defendant  killed  her  because  of  a  preconceived,  wilful  and 
deliberate  purpose  to  kill  her  unless  the  abortion  was  pro- 
duced, it  would  be  murder  in  the  first  degree,  or  if  he 
attempted  to  produce  an  abortion  and  killed  her  in  tlie 
attempt,  it  is  murder  in  the  first  degree,  or  if -lie  attempted 
to  kill  her  with  laudanum  procured  previously  for  that  pur- 
pose and  failing  in  that  and  in  pursuance  of  a  plan  previ- 
ously conceived,  wilfully  and  deliberately  killed  her  with 
the  gun  rack  or  a  like  deadly  weapon,  it  is  murder  in  the 
first  degree. 

14.  If  you  find  as  a  fact  that  defendant  inflicted  the 
wound  upon  lana  Wimberly  from  which  she  died,  but  he 
did  not  do  it  deliberatelv,  wilfully  and  with  premeditation, 
it  is  murder  in  the  second  degree. 

15.  If  you  find  that  he  inflicted  the  fatal  wounds  the  jury 
have  a  right  to  look  at  the  defendant  and  to  consider  his 
appearance,  together  with  the  evidence  which  has  been 
introduced,  and  if  his  appearance,  with  such  of  the  evidence 
as  the  jury  believe  satisfy  you  that  he  did  not  know  the 
nature  of  the  act  he  was  doing  or  that  it  was  wrong  to  do 
it,  he  would  not  be  guilty.  If  his  appearance  and  the  evi- 
dence which  you  believe  satisfy  you  he  knew  the  act  he  was 
doing  was  wrong,  but  he  was  not  of  suificient  mind  to  be 
capable  of  deliberate  premeditation,  he  would  be  guilty  of 
murder  in  the  first  degree. 
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16.  If  you  find  the  defendant  and  lana  Wimberly  went 
to  the  Vaughan  house  and  some  one  else  struck  the  fatal 
blows,  and  this  defendant  had  nothing  to  do  with  it,  as  told 
by  him  to  A.  J.  Wimberly,  if  you  believe  Wimberly,  he  is 
not  guilty  of  anything. 

17.  The  Court  then  summed  up  the  evidence  pointing 
out  to  the  jury  the  bearing  it  had  on  the  commission  of  the 
deed  ;  the  contention  of  the  State,  the  contention  of  the 
defendant,  the  absence  of  motive,  the  fact  that  the  defend* 
ant  had  a  right  to  rely  upon  the  evidence  of  the  State  for 
his  defense  as  much  as  though  he  had  introduced  evidence 
himself. 

There  were  no  exceptions  to  the  charge  further  than  to  a 
failure  to  give  the  instructions  asked  by  the  defendant. 
There  was  a  verdict  of  guilty  of  murder  in  the  first  degree 
and  judgment  of  death  pronounced  after  overruling  motion 
in  arrest  of  judgment  and  motion  for  a  new  trial.  Defend- 
ant appealed. 

The  Attorney  General^  for  the  State. 

Mr,  T,  M.  Argo^ioT  the  prisoner  (appellant). 

FcRCHES,  J.  ( after  stating  the  facts ) :  It  is  not  con- 
tended by  the  State  that  the  Court  below  gave  the  instruc- 
tions in  the  language  in  which  they  were  asked.  But  it  is 
contended  they  were  given  in  substance  and  efi^ect,  and  that 
is  all  the  law  required  to  be  done.  Bethea  v.  Railroad^ 
106  N.  C,  279,  and  many  other  cases;  and  upon  a  careful 
examination  of  His  Honors  charge,  it  seems  to  us  that  this 
is  true ;  that,  in  substance  and  eftect,  the  Court  did  give 
defendant's  instructions. 

The  three  instructions  asked  by  defendant  are  very 
nearly  the  same,  except  that  the  second  instruction  asked 
His  Honor  to  charge  the  jury  that  they  had  the  right  "  to 
inspect  the  prisoner,"  which  was  given. 
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In  our  opinion,  the  10th,  14th  and  15th  paragraphs  of 
His  Honor's  charge,  did  give,  in  substance  and  effect,  the 
prayers  of  defendant.  And  if  they  did,  there  being  no 
other  exception  and  no  error  appearing  in  the  record  we 
must  affirm  the  judgment  of  the  Court  below. 

But  we  have  carefully  examined  the  whole  charge  of  the 
Court,  and  are  of  the  opinion  that  it  is  full  and  fair  to  the 
defendant,  and  that,  if  it  does  not  give  in  substance  and 
effect  the  prayers  asked  by  the  defendant  (  as  we  think  it 
does )  it  is  a  correct  exposition  of  the  law  of  this  State  as  it 
now  exists,  under  the  statute  of  1893,  dividing  murder 
into  two  degrees.  State  v.  Fuller^  114  N.  C,  885,  where 
this  act  was  fully  and  ably  discussed  in  the  opinion  of  the 
Court  by  Justice  Avery  and  in  the  dissenting  opinion  of 
Justice  Clark. 

There  is  no  error.  Let  this  opinion  be  certified  to  the 
end  that  the  sentence  of  the  Court  may  be  executed. 

No  Error. 


STATE  V.  JOHN  MANGUM. 

hidictment  for  False  Pretence^  Sufficiency  of —  What  w 
False  Pretence — Misrepresentation  of  a  Subsisting 
Fact. 

1.  To  constitute  the  indictable  offence  of  obtaining  goods,  &c., 

under  false  pretence,  there  must  be  a  false  representation  of 
a  subsisting  fact  intending  to  cheat  and  which  does  cheat. 

2.  A  bill  of  indictment  which  charges  that  defendant  in  swapping 

horses  stated  that  his  horse  was  sound,  knowing  that  he 
was  not  sound,  and  that  the  prosecutor  was  induced  thereby 
to  trade,  is  sufficient,  since  it  charges  that  defendant  misrep- 
resented a  subsisting  fact  calculated  to  cheat  and  which  the 
State  says  did  cheat,  &c. 

The  defendant   was  indicted   and    tried   at    September 
Term,  1894,  of  Wake  Superior  Court,  before  Bynurn^  J, 
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There  were  two  bills  of  indictment  found  at  September 
Term,  1894,  to-wit : 

I.  The  jurors  of  the  State,  upon  their  oaths,  present : 
That  John  Mangum,  late  of  the  county  of  Wake,  wickedly 
devising  and  intending  to  cheat  and  defraud,  on  the  Ist  day 
of  Febrary,  A.  D.  1894,  with  force  and  arms  at  and  in  the 
county  aforesaid,  unlawfully,  knowingly,  designedly  and 
feloniously  did  unto  one  S.  H.  Perry  falsely  pretend  that  a 
certain  horse  was  sound  in  every  respect  and  only  about 
nine  years  old  and  that  he  had  had  the  horse  for  about  four 
years. 

Whereas,  in  truth  and  fact  the  said  horse  was  not  sound 
and  was  about  fifteen  years  of  age  and  the  said  John  Man- 
gum  had  not  had  the  horse  for  four  years.  By  means  of 
which  false  pretence  he  the  said  John  Mangum  knowingly 
and  designedly  did  then  and  there  unlawfully,  wilfully  and 
feloniously  obtain  from  the  said  S.  H.  Perry  the  following 
goods  and  things  of  value,  the  property  of  the  said  S.  fl. 
Perry,  to-wit :  one  mule  and  seven  dollars  in  money,  with 
intent  then  and  there  to  defraud,  against  the  form  of  the 
statute  in  such  case  made  and  provided  and  against  the 
peace  and  dignity  of  the  State. 

II.  The  jurors  for  the  State  upon  their  oaths  present: 
That  John  Mangum,  late  of  the  county  of  Wake,, wickedly 
devising  and  intending  to  cheat  and  defraud,  on  the  Ist  day 
of  February,  A.  D.,  1894,  with  force  and  arms  at  and  in 
the  county  aforesaid,  unlawfully,  knowingly,  designedly 
and  feloniously  did  unto  one  S.  H.  Perry  falsely  pretend 
and  represent  that  a  certain  horse  which  the  said  John 
Mangum  was  then  and  there  offering  to  trade  to  the  said  S. 
H.  Perry  was  both  sound  and  gentle ;  that  a  woman  could 
manage  the  said  horse  ;  that  the  said  horse  was  able  to  work 
well ;  that  the  said  John  Mangum  had  owned  the  horse  for 
four  years ;  that  the  said  horse  would  be  nine  years  old  in 
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the  Spring  of  1894,  and  he  the  said  John  Mangum  had 
paid  $175.00  in  cash  for  the  said  horse. 

Whereas,  in  truth  and  fact  the  said  horse  was  not  sound 
or  gentle,  a  woman  could  not  manage  the  said  horse,  and 
the  said  horse  was  neither  able  nor  did  work  well,  the  said 
John  Mangum  had  not  owned  the  said  horse  for  four  years, 
the  said  horse  in  the  Spring  of  1894  was  very  much  older 
than  nine  years  of  age,  to-wit :  about  fifteen  years  of  age, 
and  the  said  John  Mangum  had  not  paid  $175  in  cash  for 
the  said  horse,  all  of  which  was  well  known  to  the  said 
defendant  at  the  time  aforesaid.  By  means  of  which  said 
false  pretence  he,  the  said  John  Mangum,  knowingly  and 
designedly  did  then  and  there  unlawfully  and  feloniously 
obtain  from  the  said  S.  H.  Perry  the  following  things  and 
goods  of  value,  the  property  of  the  said  S.  H.  Perry,  to- 
wit  :  one  mule  of  the  value  of  fifty  dollars,  and  seven  del- 
lars  in  money,  with  intent  then  and  there  to  defraud, 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  State. 

The  defendant  moved  to  quash.  The  motion  was  allowed, 
and  the  State  appealed. 

The  Attorney  General^  for  the  State  (appellant). 
Mr.  T.  M,  Argo^  for  defendant. 

FuBCHES,  J. :  The  defendant  is  indicted  for  a  false  pre- 
tence, in  trading  a  horse  to  the  prosecutor  Perry.  The 
defendant  moved  to  quash  for  the  reason  that  the  bill  did 
not  charge  a  criminal  offence,  which  motion  was  allowed 
by  the  Court,  the  bill  quashed,  and  the  State  appealed. 

There  are  two  bill§  of  indfctment,  which  the  Court  treats 
as  one  bill  with  two  counts.  State  v  Watts^  82  N.  C,  656, 
and  State  v.  McNeill,  93  N.  C,  552.  So,  if  either  bill  is 
sufficient,  the  motion  should  have  been  refused. 
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Then  the  Becond  bill,  though  not  very  well  drawn, 
•charges  that  the  defendant  "unlawfully,  knowingly, 
designedly  and  feloniously  did  unto  one  S.  H.  Perry  falsely 
pretend  and  represent  that  a  certain  horse  which  the  said 
John  Mangum  was  then  and  there  offering  to  trade  to  the 
said  S.  H.  Perry,  was  sound  and  gentle ;  that  a  woman 
could  manage  the  said  horse  ;  that  the  said  horse  was  able 
to  work  well."  There  are  other  averments  in  this  count, 
but  we  think  the  case  turns  upon  those  quoted  above. 

The  principles  governing  an  indictment  in  this  State  for 
false  pretences  is  clearly  stated  by  Justice  Reade  in  deliv- 
ering the  opinion  of  this  Court  in  the  case  of  State  v. 
JPhifer,  65  N.  C,  321,  which  has  been  regarded  as  the 
leading  case  on  this  subject  from  that  time  until  now. 

It  is  held  in  that  case,  to  constitute  this  offence  "there 
must  be  a  false  representation  as  to  sl  subsisting /act  intend' 
ing  to  cheat  and  which  does  cheat."  And  if  we  have  what 
is  apparently  conflicting  opinions  on  this  subject,  since  the 
case  of  State  v.  Phifer^  it  is  not  because  the  principle  of  the 
law  governing  such  cases  was  not  settled  and  understood  by 
the  Court,  but  for  the  reason  that  there  has  been  some 
trouble,  at  times,  in  applying  the  rule.  For  instance,  in 
the  case  of  State  v.  Holmes^  82  N.  C,  607,  almost  identi- 
cally the  same  language  is  used,  as  in  this  case,  that  the 
**horse  was  sound  and  healthy,"  and  the  Court  in  that  case 
held  that  this  did  not  charge  a  criminal  offence.  While  in 
the  case  of  State  v.  Burke^  108  N.  C,  750,  the  language 
used  was  that  the  horse  "was  sound  and  worked  well,  and 
w^ould  not  kick,"  and  this  was  held  to  be  sufficient.  This 
case  is  sustained  by  State  v.   Wilkerson^  103  N.  C,  337. 

These  two  cases  seem  to  be  in  conflict  with  each  other, 
and,  if  they  are,  we  should  take  the  last  case  to  be  the  cor- 
rect exposition  of  the  law,  unless  we  felt  called  upon  to 
overrule  it,  as  being  in  conflict  with  established  authority 
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and  sound  reasoning.  £ut  neither  of  these  cases,  nor  any 
other  case  in  our  reports,  doubts  the  rule  of  law  as  held  in 
Phifer's  case,  supra.  In  fact  it  has  been  quoted  and 
approved  in  nearly  every  case  on  this  subject,  from  the  time 
it  was  delivered  down  to  the  case  of  State  v.  Daniel,  114 
N.  C,  823,  in  which  it  is  quoted  in  an  able  opinion  by 
Justice  MacRab.  So,  we  say,  the  trouble  has  been,  not  in 
not  understanding  the  rule,  but  in  its  application.  And 
we  admit  that  the  lines  of  demarcation  between  what  is  an 
indictable  offence  and  what  is  not  an  indictable  offence,  are 
so  close  together  that  it  is  sometimes  difficult  to  distinguish 
between  them. 

So  then,  leaving  the  case  of  State  v.  Holmes,  supra,  and 
the  case  of  State  v.  Burke,  supra,  out  of  the  case,  and  going 
back  to  the  principle  laid  down  in  State  v.  Phifer,  supra^ 
we  think  that  defendant's  saying  that  the  "horse  was  sound** 
knowing  that  he  was  not  sound',  was  a  falsehood  as  to  a 
subsisting  fact  calculated  to  cheat  and  which  the  State 
says  did  cheat.  And  that  the  bill,  therefore,  charged  the 
defendant  with  an  indictable  offence,  and  there  was  error 
in  quashing  the  same. 

Let  this  be  certified  that  the  case  may  be  proceeded  with 
according  to  law. 

Error* 
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STATE  V.  W.  H.  HATCH  et  al. 

Indictment  of  Public  Officer — Public  Officers — Neglect  of 

Duty — Evidence. 

1.  Public  officers  are  responeible  to  the  people  for  acts  of  omission 

as  well  as  commission. 

2.  Section  1090  of  The  Code  creates  two  distinct  offences— one,  the 

wilful  omission,  neg^lect  or  refusal  to  discharge  the  duties  of 
an  office,  which  is  punishable  by  fine  and  imprisonment ;  the 
other,  the  wilful  and  corrupt  action  of  an  officer,  by  omis- 
sion or  commission,  contrary  to  his  oath  of  office,  which  is 
punishable  by  removal  from  office  and  by  fine  and  imprison- 
ment. 

3.  To  convict  an  officer  of  wilful  omission,  neglect,  or  refusal  to 

discharge  his  duty,  a  corrupt  intent  need  not  be  shown. 

4.  The  sale  by  County  Commissioners  of  County  property,  at  a 

grossly  inadequate  price  and  for  less  than  could  have  been 
obtained  by  reasonable  effort,  and  without  opportunity  for 
competition,  is  evidence  of  omission  of  duty  under  Sec.  1090 
of  The  Code. 

5.  Honesty  and  good  intent  are  not  a  full  defense  against  an  indict- 

ment for  neglect  of  duty,  if  there  is  evidence  of  wilful  care- 
lessness in  the  discharge  of  official  duty,  resulting  in  injury 
to  the  public. 

Indictment  against  W.  H.  Hatch  and  others,  County 
Commissioners,  for  wilful  neglect  of  oflBcial  duty.  From  a 
judgment  for  the  State  the  defendants  appealed.  The  facts 
appear  in  the  opinion  of  Associate  Justice  Claek. 

Mr,  Jas.  C.  MacRae  with  Attorney  General^  for  the 
State. 

Mr,  H.  A,  London,^  for  defendants  (appellants). 

Clabk,  J. :  The  corner-stone  of  our  system  of  govern- 
ment is  that  it  is  a  government  "of  the  people,  by  the 
people  and  for  the  people."     It  follows,  that  any   public 
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officer  is  a  public  servant,  responsible  to  the  sovereign,  the 
people.  The  responsibility  attaches  for  acts  of  omission, 
as  well  as  commission.  For  such  malfeasances,  the  trial 
for  some  officials  is  by  impeachment,  for  those  of  lesser 
degree  by  indictment  and  trial  by  jury.  Section  1090  of 
The  Code  creates  two  distinct  offences :  One  is  the  wilful 
omission,  neglect  or  refusal  to  discharge  any  of  the  duties 
of  his  office.  This  is  a  misdemeanor,  punishable  by  fine 
and  imprisonment  not  exceeding  two  years.  The  other  is 
the  wilful  and  corrupt  action  of  an  officer,  whether  by 
commission  or  omission,  contrary  to  the  true  intent  of  his 
oath  of  office.  Upon  conviction  for  the  latter  offence, 
termed  by  statute  misbehavior  in  office,  the  officer  must, 
by  the  sentence  of  the  court,  be  removed  from  office  besides 
being  fined  and  imprisoned  at  the  disqretion  of  the  court. 
State  V.  Pritchard,  107  N.  C,  921.  The  first  offence  is 
for  negligence,  or  other  misconduct  in  official  duties  with- 
out corrupt  intent,  and  is  simple  malfeasance,  misfeasance 
or  non-feasance.  The  second  is  such  malfeasance,  misfea- 
sance or  non-feasance  with  a  corrupt  intent. 

In  this  case  there  is  no  proof  of  corrupt  intent,  but  the 
charge  is  that  the  defendants  wilfully  and  unlawfully  neg- 
lected and  omitted  to  discharge  the  trust  reposed  in  them, 
by  "selling  for  the  sum  of  twenty-one  dollars,  a  price  grossly 
inadequate  and  less  than  could  by  reasonable  effort  have 
been  obtained  in  cash,  35,000  shingles  readily  worth  seventy 
dollars.''  There  was  evidence  sufficient  to  go  to  the  jury  to 
prove  the  charge.  The  shingles  had  recently  cost  the 
County  $87.50  and  they  were  sold  by  the  chairman  at 
private  sale  (together  with  some  lumber  of  his  own)  at 
twenty-one  dollars,  and  the  other  defendants  had  assented 
to  his  action.  There  was  no  advertisement,  and  the  defend- 
ants offered  no  evidence  that  they  had  made  inquiry  or 
endeavored   to  get   a   better  price.     The   Court  correctly 
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refused  to  charge  that  unless  a  corrupt  intent  was  shown 
the  jury  must  acquit,  and  told  the  jury  if  the  defendants 
wilfully  and  negligently  omitted  or  refused  to  perform  their 
duty,  or  negligently  and  wilfully  abused  their  discretion  in 
regard  to  the  sale  of  the  shingles,  as  charged  in  the  bill  of 
indictment,  the  defendants  were  guilty.  To  the  above 
charge  and  refusal  to  charge  the  defendants  excepted.  The 
jury  found  them  guilty.  They  were  fined  one  penny  each 
and  appealed. 

There  is  no  exception  to  the  indictment  or  the  admissi- 
bility of  evidence.  The  Judge  told  the  jury  that  the 
defendants  had  the  right  to  sell  at  private  sale.  The  con- 
viction is  not  for  selling  at  private  sale  nor  at  a  low  price, 
but  for  wilful  negligence  in  not  caring  for  the  County 
property  by  selling  "at  a  grossly  inadequate  price  and  at 
much  less  than  by  reasonable  effort  could  have  been 
obtained."  The  County  is  entitled  to  be  protected  not  only 
against  dishonesty  in  the  sale  of  public  property,  but  against 
want  of  reasonable  effort  to  obtain  a  fair  price.  The  gross 
inadequacy  in  the  price  obtained  and  the  sale  without  oppor- 
tunity given  in  some  way,  either,  by  inquiry  or  advertise- 
ment, for  competition  was  simply  evidence  ofl*ered  to  show 
negligence  in  the  discharge  of  this  duty,  to  obtain  a  fair 
price. 

The  indictment  under  the  first  clause  of  the  Act,  which 
is  but  an  aflSrmance  of  the  common  law,  lies  against  officers 
for  wilful  neglect  of  duty,  not  for  mere  errors  of  judgment. 
2  Wharton  Cr.  Law,  Sec.  1568.  But  we  think  that  the 
charge  is  sufficient  in  this  respect  and  under  the  instruction 
given  by  the  Court  the  jury  must  have  concluded  that  the 
neglect  was  wilful. 

In  State  v.  Hawkins^  77  N.  C,  494,  it  is  held  that  any 
public  officer  is  liable  to  indictment  at  common  law  for  any 
wilful  neglect  of  his  duties  or  any  abuse  of  his  powers.   The 
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sale  of  the  shingles  in  question  was  a  matter  entrusted  to  the 
defendants  as  public  officers.  They  did  not  sell  them  cor- 
ruptly. But  it  is  found  by  the  jury  that  they  negligently 
sold  them  at  less  than  one-third  their  cost  and  at  a  price 
grossly  inadequate  and  less  than  could  with  reasonable  effort 
have  been  obtained  for  them.  Was  a  sale  made  bv  them 
without  such  reasonable  effort,  and  thereby  devolving  lo*8 
on  the  county,  a  wilful  neglect  or  abuse  of  the  powers  and 
duties  entrusted  to  them  ?  It  would  seem  clear  that  it  was. 
If  it  was  not,  then  it  could  hardly  be  possible  to  find  an 
instance  in  which  the  common  law  or  the  first  part  of  section 
1090  would  apply,  but  public  officers  would  be  liable  for  no 
malfeasance  except  in  cases  in  which  a  corrupt  intent  is 
alleged  and  proved.  This  cannot  be  the  law.  Whether 
such  conduct  is  an  omission  or  neglect  of  duty  which  comes 
within  the  first  clause  of  section  lOi^O  of  The  Code^  or  is  a 
neglect  of  duty  at  common  law^,  is  immaterial.  In  the 
present  case,  honesty  and  good  intent  are  not  a  full  defence. 
However  honest  the  defendants  may  be  (and  their  honesty 
is  not  called  in  question)  the  public  have  a  right  to  be 
protected  against  the  wrongful  conduct  of  their  servants, 
if  there  is  carelessness  amounting  to  a  wilful  want  of  care  in 
the  discharge  of  their  official  duties,  which  injures  the 
public. 

No  Error. 
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STATE  V.  W.  E.  WORTH. 

Indictment  for  Violation  of  City  Ordinance — License  Tax 
— Municipal  Power  to  Tax  Trades — Construction  of 
Statute, 

1.  The  word  ''trade''  when  used  in  defining  the  power  to  tax,  in- 

cludes any  employment  or  business  for  gain  or  profit. 

2.  Section  3  of  Art.  5  of  the  Constitution  authorizes  the  Legislature' 

to  tax  trades,  professions,  franchises  and  incomes.  Section 
3800  of  The  Code  empowers  cities  and  towns  to  levy  taxes  ''on 
all  persons,  property,  privileges  and  subjects  within  the  cor- 
porate limits  which  are  liable  to  taxation  for  State  and 
County  purposes,"  and  Ch.  192,  Acts  of  1876-'77  confers  upon 
the  City  of  Wilmington  authority  to  levy  taxes  on  all  sub- 
jects liable  to  taxation  under  Sec.  3,  Art.  5,of  the  Constitution. 
Held,  that  the  City  of  Wilmington  is  authorized  under  the 
statutes  named  to  levy  a  tax  upon  the  manufacture  and  sale 
of  ice. 

8.  A  municipality  authorized  to  tax  trades,  professions,  franchises 
and  incomes  is  not  bound  to  tax  them  uniformly  as  to 
amount. 

4. .  An  act  authorizing  the  levy  of  a  tax  by  a  city  on  a  particular 
date  will  be  construed  as  authorizing  the  levy  on  that  date 
or  within  a  reasonable  time  thereafter. 

Defendant  was  charged  with  violation  of  city  ordinance 
of  Wilmington  and  appealed  from  the  ruling  of  the  Mayor 
to  the  Criminal  Court  of  New  Hanoveb,  at  the  January, 
1895,  Term  of  which  he  was  tried  before  Meares^  eA,  and  a 

jury. 

The  city  tax  laid  against  defendant  as*  an  ice  dealer  is 
under  the  following  :  "  For  the  storage,  manufacture  or 
sale  of  ice  at  wholesale,  with  privilege  of  retailing,  $66  per 
annum,"  which  he  insists  is  illegal. 

Upon  the  trial  below  the  jury  found  a  special  verdict,  as 
follows : 

"  That  on  June,  1894,  the  defendant  carried  on  the  busi- 
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11668  of  ice  manufacturer,  converting  water  into  ice,  in  the 
city  of  Wilmington,  and  of  selling  the  said  manufactured 
product  at  wholesale  and  retail  in  said  city ;  that  they  had 
carried  on  said  business  for  several  years,  and  are  still  car- 
rying it  on.  That  on  said  first  day  of  June,  1894,  and  for 
ten  days  thereafter,  the  defendants  failed  to  pay  the  tax 
levied  by  the  said  city  upon  their  business,  being  the  tax 
found  in  the  General  Tax  Ordinance  passed  May  29,  1893, 
section  10,  sub-section  52,  and  have  not  yet  paid  said  tax. 
That  there  are  merchants  in  said  city  who  buy  and  sell  ice 
that  they  do  not  manufacture,  but  defendants  are  not  of 
this  class.  That  the  said  city  passed  on  May  29,  1893,  the 
General  Tax  Ordinance  for  the  year  1893,  and  on  August 
6,  1894,  the  General  Tax  Ordinance  for  1894,  both  of  which 
are  hereunto  annexed. 

"The  jury  upon  the  foregoing  facts  are  unable  to  say 
whether  the  defendants  are  guilty  or  not  guilty  ;  and  if  upon 
these  facts  the  Court  is  of  the  opinion  that  the  law  is 
with  defendants,  then  the  jury  find,  the  defendants  not 
guilty  ;  and  if  the  Court  is  of  the  opinion  that  the  law  is 
against  the  defendants,  then  the  jury  find  the  defendants 
guilty." 

The  Court  being  of  the  opinion  that  the  law  on  the  above 
facts  was  against  the  defendants  a  verdict  of  guilty  was 
entered,  and  judgment  rendered  in  the  sum  of  one  penny 
each  against  the  defendants,  and  that  they  pay  the  cost  of 
this  proceeding.  From  this  judgment  the  defendants 
appealed. 

The  defendants,  through  their  counsel,  assign  error  as 
follows : 

"  1.  That  the  business  of  an  ice  manufacturer  is  not 
taxed  by  the  Act  of  1860-'61,  Private  Acts  (which  were  in 
evidence),  chapter  180,  page  218. 

"  2.  That   the  city  has  no  right  to  tax   an  ice  nianufac- 
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turer  by  virtue  of  Public  Acts  1876-'77,  chapter  192,  sec- 
tion 9,  or  by  section  3800,  Vol.  II,  Code  of  North  Carolina^ 
or  any  other  law  appertaining  to  eaid  city. 

"  3.  Because  the  ordinance  above  referred  to  only  applies 
to  such  business  conducted  up  to  June  1,  1894,  and  is  not 
covered  by  the  Ordinance  of  1894,  as  that  was  not  passed 
until  August  6,  1894. 

"4.  Because  the  tax  imposed  is  not  uniform,  as  the  ordi- 
nance is  generally  discriminative,  especially  against  ice 
manufacturers." 

Mr,  P.  B.  Manning  with  The  Attorney  General^  for  the 
State. 

Mr.  J.  D.  Bellamy^  Jr.^  for  defendants  (appellants). 

AvEBY,  J. :  The  Constitution  of  North  Carolina  (Art.  V, 
Sec.  3)  authorizes  the  Legislature  to  tax  trades,  professions, 
franchises  and  incomes.  This  power  may  be  exercised 
directly  for  State  purposes,  or  delegated  by  statute  to  the 
counties  and  towns  as  governmental  agencies  in  order  to 
provide  for  municipal  expenses.  The  statute  {The  Code^ 
Sec.  3800)  empowers  cities  and  towns  to  levy  taxes  "on  all 
persons,  property,  privileges  and  subjects  within  the  cor- 
porate limits,  which  are  liable  to  taxation  for  State  and 
County  purposes."  The  amended  city  charter  (Laws  of 
1 876-'77,  Ch.  192,  Sec.  9)  confers  authority  to  levy  taxes  on 
all  subjects  liable  to  taxation  under  Art.  V,  Section  3,  of 
the  State  Constitution,  "and  also  on  all  other  subjects  of 
taxation  on  which  authority  to  levy  taxes  enumerates." 
The  power  to  tax  trades,  &c.,  is  superadded  to  the  general 
authority  to  impose  a  uniform  ad  valarem  tax  on  all  prop- 
erty. 

One  of  the  levies  made  by  the  city  of  Wilmington  is 

described  in  its  tax  ordinance  as  follows :     "For  storage, 
116—64 
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manufacture  or  sale  of  ice  at  wholesale,  with  privilege  of 
retailing,  $66  per  annum."  Does  the  pow^er  to  tax  trades 
authorize  the  imposition  of  this  tax  on  the  defendant  as  a 
manufacturer  of  ice  ?  The  appeal  hinges  upon  the  answer 
to  this  question.  The  power  delegated  by  the  State  to  its 
political  subdivisions  must  be  exercised  within  the  scope 
of  a  strict  construction  of  the  language  used  by  the  Legis- 
lature and  especially  must  governmental  agencies  show 
authority  of  law  for  the  levy  of  taxes.  Cooley's  Const. 
Lim.,  pp.  636  to  638 ;  Sedgwick  S.  &  C.  Lim.,  466 ;  South- 
erland  on  Stat.  C,  Sec.  378.  But  while  this  principle  is 
well  established  we  do  not  think  that  the  city  has  trans- 
cended its  authority.  The  word  trade  is  often  used  in  a 
more  restricted  sense  to  mean  either  the  particular  occupa- 
tion of  a  mechanic  or  a  merchant ;  but  where  it  is  used  in 
defining  the  power  to  tax  its  broadest  signification  is  given 
to  it  and  it  is  interpreted  as  comprehending  not  only  all 
who  are  engaged  in  buying  and  selling  merchandise  but  all 
whose  occupation  or  business  it  is  to  manufacture  and  sell 
the  products  of  their  plants.  It  includes  in  this  sense  any 
employment  or  business  embarked  in  for  gain  or  profit. 
The  Schooner  Nymph,  2  Summers'  Reports,  516  (opinion 
by  Justice  Stoby)  ;  Bank  v.  Wilson^  Law  Rep.  (Ex.  Div.) 
108;  May  v.  Sloarij  101  U.  S.,  231.  We  think  that  the 
city  is  empowered  by  the  Act  of  1876-'77,  certainly,  if  not 
by  Section  3800  of  The  Code,  to  impose  the  tax  on  manu- 
facturers of  ice. 

It  would  be  "sticking  in  the  bark"  to  so  construe  the  law 
as  to  restrict  the  authority  to  levy  to  the  particular  date 
(January  1st,)  mentioned  in  the  Act.  The  city  may  every 
year,  either  on  or  within  a  reasonable  time  after  the  day 
mentioned,  alter  by  increasing,  diminishing  or  abrogating 
this  specific  levy  on  any  of  the  subjects  comprehended 
under  the  terms  used   in  the  Constitution,  but  it  was  not 
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intended  that  the  right  to  exercise  the  power  should  be 
limited  to  a  particular  day  or  that  the  city  should  be 
deprived  of  revenue  upon  any  taxable  trade  because  the 
authorities  failed  to  formally  declare  on  the  1st  of  June 
whether  each  specific  levy  should  be  increased,  diminished 
or  discontinued  for  the  ensuing  year.  We  see  no  force  in 
the  suggestion  that  the  Legislature  or  the  city,  as  a  sub- 
agency  of  the  government  established  by  it,  is  bound  to  tax 
uniformly,  as  to  amount,  the  different  subjects  of  taxation 
comprehended  under  the  general  description  as  "trades, 
professions,  franchises  and  incomes."  It  was  not  intended 
to  limit  the  exercise  of  a  sound  discretion  by  compelling 
the  city  authorities  to  make  the  amounts  exacted  for  con- 
verting  meats  into  sausage  and  for  manufacturing  and  sell- 
ing ice  exactly  the  same.  No  such  rule  of  uniformity  is 
prescribed  in  our  organic  law.  When  the  power  delegated 
to  a  city  or  town  is  abused  in  this  respect  the  Legislature 
may  restrict  their  discretionary  authority  by  fixing  a  maxi- 
mum or  minimum  limit  for  the  tax  on  any  or  all  of  the 
subjects  specifically  taxed.  But  they  have  not  done  so  and 
we  see  no  evidence  of  abuse  of  power,  if  we  had  authority 
to  correct  or  remedy  such  a  wrong. 

For  the  reasons  given  we  think  that  there  was  no  error. 

No  Error. 
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STATE  V.  IRA  J.  SCOTT. 

Indictment  far  Selling  Liquor  on  Sunday — Intoxicating 

Liquors — Question  for  Jury, 

1.  Where  a  liquor,  by  common  knowledge  or  observation,  is  intoxi- 

cating, the  Court  may  so  declare,  but  if  it  is  doubtful 
whether  it  is  intoxicating  or  not,  then  it  is  a  question  of  fact 
for  the  jury ;  hence, 

2.  Where,  in  the  trial  of  an  Indictment  for  selling  spirituous  liquors 

on  Sunday  without  prescription  of  a  physician  and  not  for 
medical  purposes  (Section  1117  of  Hie  Code)  the  evidence  was 
that  the  prosecuting  witness  drank  four  bottles  of  brandy 
peaches  sold  by  the  defendant  and  became  drunk  thereby, 
it  was  for  the  jury  to  determine  whether  the  liquor  was 
spirituous  and  intoxicating. 

Indictment  for  unlawfully  selling  spirituous  liquors  to 
to  one  Archie  Matliis,  on  Sunday,  without  prescription, 
etc.,  tried  before  His  Honor  Judge  Hoke^  and  a  jury,  at 
February  Term,  1895,  of  Duplin  Superior  Court. 

Archie  Mathis,  for  the  State,  testified  that  the  defendant 
was  a  dealer  in  general  merchandise,  at  Rose  Hill  in  said 
county,  and  on  the  third  Sunday  in  May  last,  in  passing 
defendant's  store,  he  found  several  of  his  friends  there  eat- 
ing brandy  peaches  and  cherries  and  drinking  the  liquor  in 
the  jars  with  them.  They  were  in  stock  and  sold  by 
defendant ;  that  witness  joined  the  party,  and  himself  bought 
as  much  as  four  bottles  at  25  cents  eaeh ;  he  drank  as 
much  as  three  of  the  bottles  and  became  so  drunk  he  was 
unconscious ;  that  the  liquor  in  which  the  peaches  and 
cherries  were  put  up  was  brandy,  and  would  make  you 
drunk  ;  that  witness  had  no  physician's  prescription,  and 
was  not  sick,  but  just  bought  and  drank  and  ate  the  brandy 
and  peaches  for  the  pleasure  of  it,  and  to  be  with  the 
party.     That    he   had    drank  some,  whiskey  on   that  day 
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prior  to  his  entering  the  store  of  defendant,  but  was  not 
drunk  when  he  joined  the  party  at  the 'store. 

Orphie  Swinson,  for  the  State,  testified  :  That  he  was 
there  on  the  third  Sunday  in  May  at  defendant's  store,  and 
saw  Archie  Mathis  buy  the  four  bottles  of  brandy  peaches  ; 
that  they  were  'put  up  in  bottles,  three  peaches  in  a  bottle, 
which  filled  the  bottle,  and  the  peaches  were  covered  with 
liquid — there  being  about  three  drinks  of  such  liquid  to  the 
bottle.  That  he  threw  the  peaches  away  and  drank  the 
three  drinks  it  contained,  and  they  made  witness  drunk. 
That  he  had  not  had  any  other  liquor  that  day,  and  saw  no 
other  in  the  crowd  except  what  was  in  these  bottles. 

Defendant  testified  in  his  own  behalf,  that  he  sold  Archie 
Mathis  and  Orphie  Swinson  the  brandy  peaches  without 
prescription,  etc.  That  he  kept  them  in  stock  and  sold 
them  as  groceries,  as  food  ;  that  they  were  groceries  and  so 
considered  in  the  trade.  That  the  United  States  Court  had 
so  decided  in  an  indictment  for  selling  the  same  kind  of 
peaches  and  cherries;  that  it  was  not  brandy  in  which  they 
were,  but  a  syrup ;  that  they  were  made  by  putting  the 
peaches  in  brandy  and  letting  them  remain  there  till  they 
had  absorbed  enough  brandy  to  preserve  them,  and  had 
then  been  taken  out  and  put  in  bottles  and  covered  with  a 
syrup  which  was  free  from  spirituous  liquors  and  remained 
in  such  bottles  till  sold  ;  that  they  would  not  make  one 
drunk  unless  he  made  a  glutton  of  himself,  if  they  would 
make  him  drunk  at  all.  That  the  State  witnesses  had  been 
drinking  before  on  said  day,  or  the  peaches  and  cherries 
and  syrup  would  not  have  made  them  drunk. 

The  defendant  asked  his  Honor  to  instruct  the  jury — 

1.  That  if  these  peaches  and  cherries  were  in  the  general 
class  of  groceries  and  a  food,  and  only  contained  enough 
liquor  or  alcohol  to  preserve  them  and  make  them  market- 
able  as  a  food,  and  the  defendant  sold  them  in  good  faith 
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as   a  food,  that  the  jury   should  return  a  verdict  of  not 
guilty. 

2.  That  if  the  defendant  really  and  honestly  believed 
that  they  were  general  stock  of  groceries,  and  that  they 
were  made  as  set  out  and  for  the  purposes  mentioned  in 
the  evidence  of  the  defendant,  then  the  sale  would  not  be 
wilful,  and  the  jury  should  return  a  verdict  of  not  guilty. 

3.  That  if  the  jury  believe  that  the  peaches  and  cherries 
and  syrup  in  them  would  not  make  a  person  drunk  unless 
he  had  already  been  drinking  liquor,  they  should  find  the 
defendant  not  guilty. 

His  Honor  declined  to  give  the  three  instructions  asked, 
and  defendants  excepted. 

He  further  charged  the  jury  that,  if  they  believed  the 
evidence,  the  defendant  had  sold  the  articles  on  Sunday 
without  prescription,  and  not  for  sickness,  etc.,  and  the 
question  of  defendant's  guilt  or  innocence  would  depend 
on  whether  the  articles  sold  were  spirituous  and  intoxica- 
ting liquors  as  described  in  the  State's  evidence ;  that  if 
they  were  satisfied  beyond  a  reasonable  doubt  that  the  liquor 
in  which  the  peaches  were  preserved  in  the  bottles  sold 
was  brandy  or  other  liquor,  and  same  contained  alcohol  in 
suflicient  quantities  to  make  one  drunk  when  freely  used, 
they  would  render  a  verdict  of  guilty ;  otherwise,  not 
guilty. 

Jury  rendered  a  verdict  of  guilty.  Motion  for  new  trial 
by  defendant,  for  error  in  charge  of  Court  in  refusing 
defendant's  prayer  for  instructions,  and  for  error  in  giving 
the  instructions  given. 

The  motion  was  refused  and  from  the  judgment  defend- 
ant appealed. 

The  Attorney  General^  for  State. 

Mr.  A.  D,   Ward^  for  defendant  (appellant). 
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Faikcloth,  C.  J.:  The  defendant  was  indicted  for  unlaw- 
fully selling  spirituous  liquors  on  Sunday  without  prescrip- 
tion, etc. 

The  Codej  Sec.  1117,  enacts:  "If  any  person  shall  sell 
spirituous  or  malt  or  other  intoxicating  liquors  on  Sunday 
except  on  the  prescription  of  a  physician,  and  then  only 
for  medical  purposes,  the  person  so  offending  shall  be  guilty 
of  a  misdemeanor." 

These  are  direct  and  unambiguous  words.  Two  wit- 
nesses for  the  State  testified  that  they  drank  of  bottles  of 
brandy  peaches  sold  by  the  defendant  on  Sunday,  and  were 
made  drunk  thereby.  The  defendant  testified  in  his  own 
behalf  that  he  sold  brandy  peaches  without  prescription, 
etc.;  that  he  kept  them  in  stock  and  sold  them  as  groceries, 
as  food ;  that  the  liquid  was  syrup  and  not  brandy.  His 
Honor  charged  the  jury  that  if  they  believed  the  evidence 
the  defendant  had  sold  the  articles  on  Sunday  without 
prescription,  etc.,  and  the  question  of  the  defendant's  guilt 
or  innocence  would  depend  on  whether  the  articles  sold 
were  spirituous  and  intoxicating  liquors,  as  described  in 
the  State's  evidence ;  that  if  they  were  satisfied  beyond  a 
reasonable  doubt  that  the  liquor  in  which  the  peaches  were 
preserved  in  the  bottles  sold  was  brandy  or  other  liquor, 
and  the  same  contained  alcohol  in  sufiicient  quantities  to 
make  one  drunk,  when  freely  used,  they  would  render  a 
verdict  of  guilty,  otherwise  not  guilty. 

The  whole  evidence  being  before  the  jury,  under  the 
above  charge,  they  necessarily  had  to  determine  whether  the 
liquid  in  the  bottles  was  brandy  or  syrup,  as  claimed  by 
the  parties,  without  other  instructions. 

His  Honor  properly  gave  the  defendant  the  benefit  of 
going  to  the  jury  on  the  question  of  the  quality  or  charac- 
ter of  the  liquid  drank  from  the  bottles,  although  this 
Court  has  held  that  when   the  liquid,  by  common   know- 
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ledge  and  observation,  is  intoxicating,  the  Court  may  so 

declare ;  but  if  it  is  doubtful  whether  or  not  it  be  bo,  then 

the  question  of  fact  is  raised  for  the  jury.     State  v.  Gierschj 

98  N.  C,  720,  and  several  preceding  decisions. 

Affirmed. 


STATE  V.  B.  L.  PAGE  et  el. 


Practice — Failure  to  Except  Until  After  Verdict — Appeal. 


Where  defendant  in  a  criminal  action  made  no  exception  to  the 
evidence  or  instructions  to  the  jury  but  after  conviction  and 
refusal  of  motion  for  new  trial  **  excepted  "  without  specify- 
ing anything  to  which  he  excepted,  the  judgment  will  be 
affirmed  when  no  error  appears  on  the  record. 

Indictment  against  B.  L.  Page  et  al  for  assault  and  bat- 
tery, tried  before  Whitaker^  «/.,  at  Spring  Term,  1894,  of 
KoBESON  Superior  Court.     The  defendants  were  convicted 
and  appealed. 

The  Attorney  General^  for  the  State. 
No  counsel,  contra. 

Fairoloth,  C.  J. :  The  defendants  made  no  exception 
to  the  admission  of  evidence  nor  to  His  Honor's  charge. 
Alter  verdict  and  rule  for  new  trial  discharged,  the  case 
states  that  "defendants  excepted,"  but  does  not  specify 
anything  to  which  the  defendants  excepted.  We  have 
examined  the  record  and  find  no  error  therein. 

Affirmed. 
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STATE  V.  GEORGE  ARKLE. 

• 

Indictment  for  Larceny — Larceny — Felonious    Intent — 
Failure  to  Return  Property  Found. 

1.  To  constitute  larceny,  there  must  bean  original  felonious  intent, 

general  or  special,  in  the  mind  of  the  accused,  at  the  time  of 
the  taking  or  finding  lost  property,  otherwise  it  is  a  trespass 
only  and  not  a  felony. 

2.  The  omission  to  use  the  ordinfkry  means  of  discovering  the  owner 

of  property  lost  and  found  raises  a  presumption  of  fraudu- 
lent intention  against  the  finder,  which  it  is  necessary  for 
him  to  explain  and  obviate  and  this  is  done  by  showing  that 
he  endeavored  to  find  the  owner  or  that  he  openly  made 
knpwn  the  finding  so  as  to  make  himself  responsible  to  the 
owner  for  the  value  when  he  should  appear. 

3.  In  a  trial  for  larceny  it  appeared  that  defendant  while  away 

from  home,  received  the  property  consisting  of  a  pock- 
et-book containing  money,  bank  certificates,  and  a  check 
payable  to  the  prosecuting  witness,  from  his  wife,  who  found 
it,  defendant  not  having  been  present  when  it  was  found. 
The  day  after  he  returned  home,  defendant  wrote  to  the 
bank  which  issued  the  certificate  for  the  name  of  the  owner. 
There  was  some  delay  in  returning  the  property,  caused  by 
a  feeling  engendered  by  correspondence  with  the  owner,  to 
whom  defendant  explained  the  whole  matter,  and  by  defend- 
ant's demand  for  a  reward.  Held,  error  to  submit  the  case 
to  the  jury. 

This  was  a  criminal  action,  tried  at  November  Term, 
1894,  of  Columbus  Superior  Court,  before  Brown^  J. 

The  defendant  was  indicted  for  larceny  and  receiving 
stolen  goods,  knowing  them  to  have  been  stolen. 

The  jury  found  the  defendant  guilty  upon  the  first  count, 
his  Honor  having  withdrawn  the  second  count  (receiving) 
from  the  consideration  of  the  jury. 

The  following  is  the  evidence  for  the  State  : 

J.  B.  Harrelson  testified  :  On  May  9,  1892,  I  started  to 
Cerro  Gordo  on  the  W.  C.  ife  N.  R.  R.  at  night  about  8 
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o'clock.  When  I  got  on  the  train  I  had  the  pocket-book 
with  me.  This  pocket-book  contained  two  $1,000  certi- 
ficates of  deposit  on  Bank  of  New  Hanover,  payable  to  me 
as  Treasurer  of  Columbus  County  ;  also  one  $500  certifi- 
cate ;  also  $150  in  money — I  think  that  is  the  amount ;  also 
sight  check  for  $230  on  Bank  of  New  Hanover,  payable  to 
my  order  as  treasurer,  drawn  by  N.  McPhaul,  SheriflT.  I 
am  not  positive  the  word  treasurer  was  in  the  check ;  also 
receipt  for  $1,500  in  the  book  and  a  railroad  pass.  I  had 
the  pocket-book  in  my  pocket  when  I  got  on  the  train  at 
Whiteville.  I  got  oflT  at  Cerro  Gordo,  thirteen  miles  south 
of  here  (Whiteville).  I  got  off  the  train  at  Cerro  Gordo  ; 
and  when  I  went  into  the  room  where  my  safe  was,  to 
deposit  the  pocket-book  in  the  safe,  I  then  missed  the 
pocket-book.  The  next  morning  I  went  to  Wilmington 
and  notified  the  officers  of  the  bank.  Sometime  after  that 
I  was  informed  by  the  bank  that  they  had  received  a  letter 
inquiring  if  any  of  their  depositors  had  lost  anything  of 
value  lately. 

On  June  13,  1892,  I  received  a  letter  dated  June  10, 
1892,  from  George  Arkle  to  myself.  Witness  read  the 
letter  as  follows  : 

''Wheeling,  West  Vieginia,  June  10,  1892. 

«/.  £.  HarreUon^  Eaq.^  Cerro  Gordo ^  N,  C. 

Dear  Sir — Have  you  recently  lost  anything  of  value  < 
If  so,  let  me  know  what  it  was,  where  lost,  and  when,  as  I 
may  be  able  to  give  you  some  information  in  regard  to  the 
same.  Respectfully, 

George  Arkle.'' 

To  this  letter  I  sent  the  following  answer.  Witness  read 
this  as  follows  : 
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"Ceebo  Gordo,  N.  C,  June  13, 1892. 

Jfr.  George  Arkle,  JSsq,,  Wheeling ^  West  Virginia, 

Dear  Sir — Yours  of  the  10th  inst.  received  and  contents 
noted.  On  the  9th  of  May  last,  at  night,  I  lost  a  day-book, 
I  thought  and  still  think,  on  the  train.  The  book  was 
black  or  dark,  and  near  as  thick  as  my  thumb.  Have  used 
it  for  a  memorandum  book  for  two  or  three  years.  It  con- 
tained a  pass  from  John  F.  Divine,  General  Superintend- 
ent ;  a  receipt  from  Powell  &  Co.  for  checks  and  cash, 
$1,500;  a  check  on  the  Bank  of  New  Hanover,  Wilming- 
ton, N.  C,  given  by  N.  McPhaul,  Sheriff,  for  $230;  one 
certificate  of  deposit  on  the  Bank  of  New  Hanover,  Wil- 
mington, N.  C,  dated  December  29,  1891,  No.  16,870,  for 
$500  ;  one  certificate,  dated  December  29,  1891,  No.  16,871, 
for  $1,000  ;  one  certificate,  dated  May  6,  1892,  No.  17,353, 
for  $1,000.  These  certificates  were  deposited  in  my  name 
as  treasurer.  These  certificates  were  on  deposit  in  the 
Bank  of  New  Hanover,  Wilmington,  N.  C.  Also,  the  book 
contained  $150  currency.  I  have  had  a  great  deal  of 
trouble  about  this  loss,  and  will  be  very,  very  glad  of  any 
news  that  may  lead  to  the  recovery  of  the  papers  with  the 
money,  or  even  for  the  papers,  if  the  money  cannot  be  got. 
Hope  to  hear  from  you  by  return  mail. 

Yours  truly, 

J.  B.  Harrelson." 

I  then  received  from  the  defendant  the  following  letter. 
Witness  read  this  letter  as  follows : 

"Wheeling,  West  Virginia,  June  21,  1892. 

J,  B.  Harrelson^  Esq.^  Cerro  Gordo^  JV.  C. 

Dear  Sir — Yours  of  the  13th  inst.  to  hand,  and  will  say, 
on  my  arrival  home,  I  wrote  the  Hanover  Bank.  They 
answered  that  you  wrote  them  that  your  certificate  had 
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been  stolen.  The  facts  are  these :  On  the  nijjht  of  May  9 
my  wife  and  me  were  on  the  train  between  Wilmington  and 
Florence.  A  man  came  on  the  train  at  a  place  between 
those  places,  and  I  noticed  him  throw  himself  down  on  the 
seat,  and  supposing  him  to  be  intoxicated  I  took  no  further 
notice  of  him  until  I  passed  through  the  car  into  the 
smoker,  where  I  remained  for  some  time.  Upon  my  return 
to  the  other  car  my  wife  informed,  me  she  had  picked  up  a 
black  memorandum  book.  Upon  examining  it  I  discovered 
there  was  money  and  papers  in  it.  I  examined  it  on  my 
arrival  at  Charleston,  intending  to  write  from  there,  but 
neglected  to  do  so  until  my  return  home.  The  book  con- 
tained the  certificates,  check,  and  receipt  you  described,  and 
$140  in  currency,  instead  of  $150,  as  you  recollect.  The 
reward  should  be,  at  least,  $200,  upon  receipt  of  which  I 
will  send  you  the  book  and  contents. 

Respectfully, 

George  Arkle.'' 

I  carried  this  letter  to  Col.  A.  M.  Waddell,  Wilmington, 
N.  C,  and  he  wrote  to  Mr.  Arkle  and  in  a  short  time  I 
received  the  following  letter.  Witness  read  the  letter  as 
follows : 

"Wheeling,  W.  Va.,  July  7th,  1892. 

J,  B.  IlarreUon^  Cerro  Gordo^  N.  C. 

Dear  Sir — I  have  received  two  letters  from  one  A.  M. 
Waddell,  of  Wilmington,  who  represents  himself  to  be  a 
lawyer,  in  which  he  threatens  to  indict  me  for  trying  to 
find  out  who  the  property  belongs  to,  but  as  1  have  answered 
his  letters  it  will  not  be  necessary  to  say  more  on  that  sub- 
ject at  this  time.  I  have  also  told  him  as  I  now  tell  you, 
as  I  have  been  to  a  great  deal  of  trouble  in  this  matter,  I 
shall  institute  a  suit  in  attachment  against  you  and  have 
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the  property  seized  to  satisfy  my  claims.  You  may  ask 
why  on  ray  return,  I  did  not  inquire  about  who  you  were 
and  where  you  could  be  found  at  the  Bank  of  Wilmington. 
The  answer  is,  that  I  returned  home  by  Cincinnati,  Ohio, 
and  I  might  further  say  that  at  Charleston  I  made  inquiry 
about  you  from  a  member  of  the  Supreme  Lodge  K.  of  H. 
Mr.  M.  L.  Bellamy,  of  Wilmington,  and  could  not  tell  what 
your  address  was.  I  invited  him  to  examine  the  book  and 
contents  with  me,  which  he  agreed  to  do,  but  he  left 
Charleston  before  doing  so.  In  fact,  I  left  the  book  in  the 
safe  at  the  Charleston  Hotel  when  we  left  and  I  telegraphed 
them  to  send  it  to  me  at  Cincinnati,  which  they  did.  Now, 
I  am  told  you  are  a  one-armed  man,  which  I  believe  is 
correct.  I  always  have  a  great  deal  of  sympathy  for  any 
person  who  is  a  cripple,  and  had  you  stated  your  condition 
in  your  letter,  in  which  you  say  to  keep  the  money  and 
send  you  all  the  papers,  I  should  have  done  so.  But  now, 
as  it  has  gone  as  far  as  it  has,  if  you  say  you  will  pay  the 
balance  ($60)  on  receipt  of  the  papers,  I  will  send  them 
C.  O.  D.  by  express  to  you. 

Respectfully, 

Geoege  Aekle." 

I  got  the  three  certificates,  pass,  the  check  from  Col. 
Waddell.  This  was  about  October  or  November,  1892.  I 
never  got  my  money  at  all.  I  got  everything  back  but  the 
money.  I  missed  the  pocket-book  after  I  got  off  the  train 
at  Cerro  Gordo. 

From  Cerro  Gordo  to  the  South  Carolina  line  is  eight 
or  ten  miles.  Fair  Bluff  is  in  this  State,  and  the  only 
station  between  Cerro  Gordo  and  South  Carolina.  Flor- 
ence is  51  miles  from  Cerro  Gordo.  This  $140  was  my 
money  and  county  money  mixed.     I  am  sure  part  of  it  was 
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mine.  I  was  not  intoxicated  that  night.  I  do  not  remem- 
ber seeing  the  defendant  that  night  to  know  him.  He  did 
not  come  about  my  seat,  that  I  remember. 

A.  M.  Waddell  testified  :     J.  B.  Harrelson  advised  with 
me.     I  wrote  George  Arkle  as  follows  : 

"Wilmington,  N.  C,  June  24:th,  1892. 

Mr.  George  Arkle^  1314  Market  Street^  Wheeling^  W,  Fa., 
Dear  Sir — Mr.  J.  B.  Harrelson,  who  is  one  of  my  clients 
and  friends,  has  brought  me  yonr  two  letters  in  regard  to 
the  money  and  property  belonging  to  him  in  yonr  possession, 
and  has  asked  me  to  write  you  in  regard  to  it.  You  will, 
upon  receipt  of  this,  please  send  by  express  to  the  Bank  of 
New  Hanover  in  this  city  or  to  me  all  of  said  property,  upon 
receipt  of  which  I  will  send  you,  not  as  a  matter  of  right, 
but  as  purely  a  matter  of  courtesy,  such  a  sum  as  Mr.  Har- 
relson chooses  to  give  you.  It  was  your  duty  to  have  given 
the  property  to  the  conductor  of  the  train,  who  knows  Mr. 
Harrelson  very  well,  and  who  would  have  at  once  returned 
it  to  him.  You  had  no  right  to  keep  it,  and  after  finding 
out  to  whom  it  belonged,  both  from  the  bank  and  Mr.  Har- 
relson, it  is  a  rather  cool  thing  for  you  to  continue  to  hold 
on  to  it  and  demand  anything  (much  less  $200)  for  return- 
ing it  to  its  owner.  The  property  has  never  been  adver- 
tised and  no  reward  has  ever  been  oflBred  foi  it,  but  Mr. 
Harrelson  is  willing  to  act  as  liberally  according  to  his 
means  in  this  and  all  matters  as  can  be  expected  by  a  reas- 
onable person.  Your  intimation  that  the  person  who  sat 
in  the  seat  where  you  say  the  property  was  found  was  intox- 
icated does  not  hurt  Mr.  Harrelson,  as  he  never  gets  intox- 
icated, and  I  don't  see  how  it  would  help  you  in  keeping 
property,  which  you  know  belongs  to  him,  even  if  he  had 
been  in  that  condition.  I  don't  know  that  it  would  hasten 
vour  action  to  tell  vou  that  Mr.  Harrelson  is  a  one-armed 
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soldier,  but  such  is  the  case.     Expecting  to  hear  from  you 
and  to  receive  the  property  at  once, 

I  am,  yours  respectfully, 

A.  M.  Waddbll." 

In  reply  to  above  letter,  the  defendant  Arkle  wrote : 

"Wheeling,  W.  Va.,  June  28th,  1892. 

^.  M.  Waddell^  Esq,^  Wilmington^  N,  C, 

Dear  Sir — Yours  of  the  24th  to  hand.  In  reply  will  say 
to  you,  as  I  said  to  Mr.  J.  B.  Harrelson,  I  think  the  sum  of 
^200  will  be  about  the  right  reward  for  the  return  of  the 
book  and  contents,  and  as  soon  as  the  above  amount  is 
received,  I  w^ill  send  the  book  and  contents  to  him  by 
express. 

Respectfully,  George  Arkle." 

Upon  receipt  of  above  letter  I  replied  as  follows : 

"June  30th,  1892. 
Mr.  George  Arkle,  Wheeling,  W,  Fa., 

Sir — Your  letter  of  the  28th  inst.  reached  me  to-day,  and 
as  you  seem  determined  to  let  the  law  take  its  course  in 
regard  to  your  taking  and  carrying  away  Mr.  Harrelson's 
property,  I  will  accommodate  you — but  perhaps  not  in  the 
way  you  expect.  If  you  think  you  can  stand  the  conse- 
quences to  yourself,  it  will  suit  Mr.  Harrelson  very  well. 
He  has  put  the  whole  matter  in  my  hands,  and  I  frankly 
tell  you  that  unless  you  send  the  money  and  property  at 
once,  I  will  lay  the  matter  before  the  grand  jury  and  will 
get  a  requisition  on  the  Governor  of  West  Virginia  for  your 
person  on  a  charge  of  larceny,  when  you  will  be  given  an 
opportunity  to  be  heard  publicly  in  regard  to  the  matter. 
Mr.  Harrelson's  property  disappeared  in  a  car  where  you 
were,  and  you  confess  that  you  have  it.     How  you  got  it, 
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you  may  explain  to  a  court  and  a  jury.  Of  course,  I  would 
rather  not  take  this  course,  but  it  is  better  for  Mr.  Harrel- 
son's  money  to  go  in  this  way  than  to  remain  in  your  pocket 
by  his  consent  under  such  circumstances.  In  conclusion,  I 
will  say  that  if  you  think  this  is  a  mere  attempt  to  frighten 
you  into  a  surrender  of  Mr.  Harrelson's  property  you  will 
make  a  great  mistake.  Yours,  &c., 

A.  M.  Waddell.'' 

In  reply  to  this  letter,  I  received  the  following: 

"Wheeling,  W.  Va.,  July  7,  1892. 

A.  M.  Waddellj  Wilmington^  N.  C, 

Sir — Yours  of  June  20th  received  and   contents   noted^ 

and  in  reply  will  say  that  it  comes  with  very  bad  grace  from 

one  who  pretends  to  be  a  lawyer  to  make  an  accusation 
against  me  when  you  know  at  the  time  yon  make  it  you  are 

uttering  a  falsehood.  You  admit  your  client  did  not  adver- 
tise his  loss  or  make  any  eifort  to  find  his  property,  and  you 
know  if  it  had  not  been  for  my  untiring  efforts  in  trying  to 
find  the  owner,  you  nor  he  would  never  have  known  what 
became  of  it,  and  yet  you  threaten  me  with  indictment  for 
trying  to  find  the  owner  and  requisition.  As  I  am  person- 
ally  acquainted  with  the  Governor  of  this  State,  I  don't  think 
he  will  honor  a  requisition  when  the  facts  are  placed  before 
him,  nor  do  I  think  a  court  or  grand  jury  of  citizens  of  yonr 
State  could  be  found  that  would  lend  themselves  to  such  an 
unwarranted  and  unlawful  act.  As  I  have  been  to  a  great 
deal  of  trouble  in  this  matter,  I  shall  institute  suit  in  attach- 
ment against  your  client  and  have  the  property  seized  to 
satisfy  my  claim.  Georok  Aeklk." 

To  this  letter  I  replied  as  follows : 

"July  12,  1892. 
Mr.  George  Arkle^  Wheeling^  W,  Va, 

Sir — Your  letters  of  the  7th  inst.  to  me  and  to  Mr.  Har- 
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relson  are  both  before  me,  and  I  have  only  a  word  to  say  in 
reply.  I  have  given  you  fair  notice  of  my  intention  in 
regard  to  you,  and  you  will  discover  that  I  am  not  trying 
to  bully  or  bluff  you  at  all.  After  the  Court  disposes  of 
the  case  your  commission  as  J.  P.  and  Notary  Public,  and 
your  membership  in  the  K.  of  H.  will  also  be  attended  to. 
My  friend  Senator  Kenna  will  attend  to  the  one,  and  my 
friend  M.  Bellamy,  Esq.,  will  attend  to  the  other.  Perhaps 
you  had  better  find  out  who  I  am,  as  you  can  do,  by  asking 
either  of  them  or  Judge  Goff,  or  Honorable  S.  B.  Elkins, 
Secretary  of  War.     Court  meets  August  1st. 

Respectfully, 

A.  M.  Waddbll." 

« 

I  received  pocket-pook  and  all  the  other  things,  except 
the  money,  and  delivered  them   to  Mr.  J.  B.  Harrelson. 

I  called  on  Marsden  Bellamy  and  told  him  what  had  been 
written  to  me  by  Arkle.  He  said  he  had  no  recollection  of 
seeing  Arkle  at  Charleston,  and  never  heard  about  the 
pbcket-pook. 

Defendant's  evidence  was  as  follows : 

Marsden  Bellamy :  I  have  known  the  defendant  Arkle 
for  six  years  in  Knights  of  Honor.  A.  M.  Waddell  showed 
me  Arkle's  letters.  I  did  not  tell  Col.  Waddell  that  I  did 
not  see  Arkle  at  the  meeting  at  Charleston.  Arkle  showed 
me  no  papers.  I  have  no  recollection  of  any  conversation 
with  Arkle.  Arkle's  character  is  good.  I  was  in  Charles- 
ton attending  the  Supreme  Lodge  of  K.  of  H.  I  am  Supreme 
Dictator  of  the  order  and  during  my  stay  in  Charleston  was 
very  busy. 

CTCorge  Arkle  :  On  May   9,  1892,  I  was    on    the  train 

going  from  Wilmington  to  Florence.     At  a  station  b'^tween 

these  two  points  a  gentleman  got  on   the  train.     From  the 

way  he  threw  himself  down  in  his   seat  I   thought  he  was 
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intoxicated.  At  station  south  of  here  he  got  off.  I  noticed 
the  conductor  and  brakeman  assist  hira  in  getting  off  the 
train.  I  went  into  smoking  car  and  staid  until  I  heard  the 
passengers  saying  we  were  nearing  Florence.  Just  before 
we  got  to  Florence  I  went  back  into  the  ladies'  car,  where 
my  wife  was.  My  wife  took  the  pocket-book  off  the  window 
sill  and  said  "I  found  this  under  the  car  seat"  and  handed 
it  to  me.  I  glanced  through  it  and  saw  there  were  valua- 
ble papers  and  money  in  it.  I  put  it  in  my  pocket.  We 
were  then  getting  ready  to  get  off  the  train  at  Florence. 
We  lay  over  in  Florence  about  two  or  three  hours  and  then 
went  on  to  Charleston,  S.  C.  The  next  morning  I  spoke  to 
Mr.  Bellamy  about  it  in  the  hotel  office  at  Charleston,  and 
asked  him  about  Mr.  Harrelson.  He  said  he  knew  the 
name  Harrelson  but  did  not  know  his  address.  I  asked  Mr. 
Bellamy  to  look  over  the  papers  with  me.  He  promised  to 
do  so,  but  was  busy  at  the  time  and  left  Charleston  with- 
out doing  so.  I  deposited  the  pocket-book  and  contents  in 
the  hotel  safe  at  Charleston.  AVhen  I  left  Charleston  I 
forgot  it,  and  from  Atlanta  telegraphed  to  have  it  for- 
warded by  express  to  Cincinnati,  and  from  Cincinnati  it 
was  forwarded  to  me  at  Wheeling,  W.  Va.  I  reached 
home  June  5tli,  and  found  a  postal  card  notifying  me  that 
the  express  company  had  a  package  for  me.  Xext  day  I 
got  the  package — the  book  and  contents — and  at  once  wrote 
to  the  Bank  of  New  Hanover  the  following  letter : 

"Wheeling,  W.  Ya.,  June  6th,  1892. 

Lsaac  Baten^  Esq.^  President  Bank,  of  New  Hanover^  Wil- 
minyton^  N,  C. 

Dear  Sir — Do  you  know  of  any  of  your  depositors  losing 

anytliing  of  value  recently  ?     If  so,  please  let  me  know  at 

your  earliest  what  it  was  and  where  it  was  lost,  as  I  may 

impart  to  them  some  information   in   regard   to  the  same. 

Also  the  name.  ^"ery  respectfully, 

George  Arkle." 
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To  this  letter  I  received  the  following  answer : 

''Wilmington,  N.  C,  June  8,  1892. 
Mr.  George  ArJcle^  Wheeling^  West   Virginia. 

Dear  Sir — Yours  of  6th  received.  From  time  to  time 
we  have  letters  from  our  stockholders  and  depositors  warn- 
ing us  of  the  loss  of  certificates  of  deposit  and  stock  cer- 
tificates. Lately,  that  is  on  the  9th  of  May,  Mr.  J.  B. 
Harrelson,  of  Cerro  Gordo,  N.  C,  writes  us  that  several 
certificates  of  deposit  had  been  stolen  from  him.  Is  this 
the  thing  of  value  you  refer  to  ?  We  would  be  glad  to  give 
all  the  assistance  we  can  in  discovering  the  loss  and  repair- 
ing it  to  our  depositor. 

Yours  respectfully, 

W.  L.  Smith,  Cashier^ 

The  letter  I  wrote  Colonel  Waddell  was  written  by  Mr. 
Jordan,  my  lawyer,  and  copied  by  me.  I  had  the  book  and 
contents,  except  the  money,  sent  to  Colonel  Waddell  Sep- 
tember 22,  1892;  this  I  retained  and  paid  of  it  $25  to 
Colonel  Arnett,  $25  to  Howard,  and  I  kept  the  balance. 
I  returned  to  the  ladies'  car  a  few  minutes  before  I  reached 
Florence,  and  my  wife  told  me  she  had  found  the  pocket- 
book  on  the  car  floor.  Mr.  Bellamy  promised  to  examine 
the  pocket-book  and  papers. 

Mrs.  George  Arkle  :  I  am  the  wife  of  the  defendant. 
After  my  husband  left  the  car  to  go  to  smoker  I  went  for- 
ward to  a  seat  near  a  lady  who  was  having  some  trouble 
with  her  baby.  I  sat  down  and  held  the  baby  awhile  ;  and 
while  holding  the  baby  my  foot  struck  something  on  the 
floor.  I  picked  it  up  and  saw  it  was  a  pocket-book  or 
memorandum  book.  When  I  returned  to  mv  seat  I  laid 
the  book  on  the  window  sill  at  my  seat.  There  were  in 
the  car  a  gentleman,  the  lady  with  the  baby  and  myself. 
My  husband  was  then  in  the  smoking  car.     Mr.  Arkle  came 
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into  the  car,  and  said  'We  are  very  near  Florence.'  I  began 
to  pick  up  ray  wraps,  when  I  noticed  the  pocket-book.  I 
called  Mr.  Arkle's  attention  to  it.  He  took  it  off  the  win- 
dow  sill,  opened  it,  and  said  'it  contains  valuable  papers/ 
We  then  were  near  Plorence,  where  we  got  off. 

W.  W.  Arnett :  I  am  a  practicing  attorney.  My  home 
is  AVheeling,  West  Virginia.  Know  the  defendant  ;  his 
character  is  good.  After  Arkle's  return  from  Charleston, 
I  heard  about  the  book.  I  was  employed  by  Arkle  after 
the  requisition  was  taken  out  for  him.  Arkle  placed  the 
package  in  the  hands  of  Howard,  the  prosecuting  attorney, 
.with  instructions  to  forward  to  Colonel  Waddell.  Howard 
could  not  find  it  for  some  time.  I  saw  the  package  in 
Howard's  hands ;  it  contained  the  money  and  all.  Arkle 
told  me  to  have  package  sent  to  Colonel  Waddell.  I  did 
not  see  Arkle  give  Howard  the  money.  Arkle  paid. me 
$25  after  requisition  was  served.  I  appeared  for  him.  I 
don't  know  where  he  got  the  money.  He  paid  me  for  legal 
services  in  fighting  requisition.  The  package  was  sent  by 
Howard,  and  the  reason  the  $140  was  not  was  because 
Arkle  was  under  the  impression  that  the  owner  had  con- 
sented that  he  retain  the  $140  for  his  trouble. 

Rebuttal  by  State, 

N.  McPhaul :  1  am  the  Sheriff.  I  went  to  West  Vir- 
ginia with  the  requisition.  Defendant's  character  in  W^heel- 
ing  is  bad.  Several  parties  told  me  things  against  him. 
Said  he  had  taken  up  a  lot  of  people  and  put  them  in  jail 
to  get  his  fees. 

J.  P.  Williams  :  I  saw  Harrelson  the  night  he  got  on  the 
train  when  he  lost  his  pocket  book.  He  was  sober  when  he 
jTot  on  the  train. 

AV.  W.  Arnett  recalled  by  the  defendant :  These  people 
spoken  of  by  Sherifl' McPhaul  were  all  arrested  on  warrants 
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sworn  out  by  the  prosecuting  attorney,  and  everyone  was 
convicted.     It  was  a  lot  of  gamblers  and  prostitutes,  etc. 
The  defendant  asked  the  following  special  instructions — 

1.  If  the  jury  shall  find  that  the  defendant  took  the  pocket- 
book,  money,  etc.,  from  his  wife  or  from  the  window  sill 
with  the  intention  of  returning  it  to  the  owner,  but  after- 
wards decided  to  keep  the  money,  this  would  not  be  larceny 
and  you  should  acquit  him — for  the  State  must  show  that 
the  felonious  intent  was  contemporaneous  with  the  finding. 
(Given.) 

2.  If  the  jury  shall  find  from  the  evidence  that  the  book, 
money,  papers,  etc.,  came  into  possession  of  the  defendant 
in  South  Carolina,  then  in  no  event  can  defendant  be  con- 
victed in  this  State.,  and  the  jury  should  acquit  the  defend- 
ant.   (Given.) 

3.  There  is  no  evidence  of  felonious  intent,  and  the 
Court  directs  the  jury  to  acquit  the  defendant.     (Refused.) 

4.  If  the  jury  shall  find  from  the  evidence  that  Mrs. 
Arkle,  defendant's  wife,  picked  up  the  pocket-book,  con- 
taining papers  and  money  and  afterwards  turned  them  over 
to  the  husband,  the  receiving  by  defendant  is  not  receiving 
stolen  goods,  knowing  them  to  be  stolen.     (Given.) 

5.  If  the  jury  shall  believe  from  the  evidence  that  Mrs. 
S.  Arkle,  the  defendant's  wife,  found  the  pocket-book  or 
memorandum  book  and  contents,  picked  them  up  while  the 
defendant  was  not  in  the  car  ;  kept  them  as  she  testified 
until  he  returned  to  the  car  from  the  smoking-car,  and  then 
delivered  them  to  the  defendant,  he  cannot  be  guilty  of  the 
larceny  of  goods  lost  and  found,  as  he  was  not  the  finder  or 
present  at  the  finding:.     (Refused.) 

The  Court  gave  instructions  1,  2  and  4  as  asked,  and 
declined  to  give  Nos.  3  and  5.  In  addition,  the  Court 
charged  the  jury  that  lost  property  may  be  the  subject  of 
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larceny — and  read  the  section  in  Greenleaf  on  Evidence, 
relating  to  larceny  of  lost  property. 

1st.  The  Court  told  the  jury  that  if  they  believed  that 
the  defendant  found  the  pocket-book  in  North  Carolina,  and 
instantly  upon  finding  it  conceived  the  purpose  and  inten- 
tion of  feloniously  appropriating  it  or  the  money  or  eon- 
tents  to  his  own  use  so  as  to  deprive  the  owner  of  it,  he 
would  be  guilty  of  larceny,  and  the  State  must  show  this 
beyond  a  reasonable  doubt. 

2d.  That  if  the  jury  shall  be  satisfied  fully  from  the 
evidence  that  the  defendant's  wife  found  the  pocket-book 
as  testified  to  by  her,  and  that  while  in  the  State  of  North 
Carolina  she  called  her  husband's  attention  to  it  and  told 
him  she  had  found  it  and  handed  it  to  her  husband,  and  he 
instantly  upon  taking  it  aud  while  in  said  State,  conceived 
the  purpose  and  intention  when  he  received  said  property 
to  feloniously  appropriate  it  to  his  own  use,  for  the  purpose 
of  deriving  gain  or  money  for  himself  and  to  derprive  the 
true  owner  of  it,  the  defendant  would  be  guilty  of  larceny, 
and  the  State  must  show  this  beyond  a  reasonable  doubt. 

3rd.  The  Court  then  stated  the  contentions  of  the  State 
and  defendant  and  recited  the  evidence  on  both  sides  for 
State  and  defendant. 

There  was  a  verdict  of  guilty.  A  motion  for  new  trial 
was  refused,  and  from  the  judgment  the  defendant  ap]>ealed, 
assigning  error  as  follows: 

1.  Error  in  refusing  prayers  Nos.  3  and  5. 

2.  Error  in  that  His  Honor  charged  the  jury,  leaving  it 
to  the  jury  to  determine  where  the  defendant  found  or 
came  into  possession  of  the  pocket-book,  etc.  Whereas,  His 
Honor  should  have  instructed  the  jury  that  there  was  no 
evidence  that  the  pocket-book,  etc.,  was  found  in  North 
Carolina  or  received  bv  the  defendant  therein,  and  that 
this  (/ourt  has  no  jurisdiction. 
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3.  Error  in  charging  the  jury  (paragraph  1  of  charge) 
that  if  at  the  time  the  defendant  found  the  property  he 
then  and  there  intended  to  appropriate  it,  etc.,  thus  predi- 
cating his  charge  upon  the  idea  that  the  defendant  was  the 
finder,  when  the  evidence  shows  that  the  defendant  was 
not  the  finder,  and  His  Honor  should  so  have  told  the  jury. 

4.  Error  in  charging  paragraph  2  of  charge. 

The  Attamey  General^  for  the  State. 
Messrs.  Lewis  <&  Burkhead    B.iid  J,  JB,  Schidkon^  for 
defendant  (appellant). 

Faircloth,  C.  J.  :  The  defendant  was  indicted  for  steal- 
ing a  pocket-book  containing  money,  bank  certificates  and 
a  check  payable  to  the  prosecutor,  also  for  receiving  the 
same  knowing  that  they  were  stolen  property.  The  second 
count  was  withdrawn  and  is  out  of  the  case. 

In  every  instance  there  must  be  an  original,  felonious 
intent,  general  or  special,  at  the  time  of  the  taking  or  find- 
ing of  lost  property,  in  the  mind  of  the  accused,  to  consti- 
tute larceny.  If  such  intent  be  present,  no  subsequent  act 
or  explanation  can  change  the  felonious  character  of  the 
taking.  If  it  be  not  present,  it  is  only  a  trespass  and  can- 
not be  made  a  felony  by  any  subsequent  misconduct  or  bad 
faith  in  the  taker.  "  The  omission  to  use  the  ordinary  and 
well  known  means  of  discovering  the  owner  of  goods  lost 
and  found,  raises  a  presumption  of  fraudulent  intention, 
more  or  less  strong  against  the  finder,  which  it  behooves 
him  to  explain  and  obviate ;  and  this  is  most  readily  and 
naturally  done  by  evidence  that  he  endeavored  to  discover 
the  owner,  and  kept  the  goods  safely  in  his  custody,  until 
it  was  reasonably  supposed  that  he  could  not  be  found,  or 
that  he  openly  made  known  the  finding,  so  as  to  make  him- 
self responsible  for  the  value  to  the  owner  when  he  should 
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appear.  In  this  class  of  cases  it  is  material  for  the  prose- 
ciitor  to  show  that  the  felonious  intent  was  contemporane- 
ous with  the  finding."  3  Greenleaf  Ev.,  Sec.  159  ;  Rapalje 
on  Larceny  and  Kindred  Offences. 

It  is  urged  by  the  Attorney  General  that  the  defendant's 
delay  from  May  9  to  June  6  to  disclose  the  fact  that  he  had 
possession  of  the  pocket-book,  with  internal  evidence  of  the 
ownership,  was  some  evidence  of  an  original  felonious 
intent  and  was  sufficient  to  be  submitted  to  the  jury.  If 
that  were  so,  it  could  only  relate  to  the  receiving  of  the 
pocket-book  from  his  wife,  as  there  is  no  evidence  that  he 
was  present  at  the  finding  of  the  lost  article,  and  the  count 
for  receiving  is  not  before  the  Court.  We  do  not  thinks 
however,  that  the  evidence  was  such  as  ought  to  be  submit- 
ted to  a  jury.  His  explanation  is  found  in  his  letters  used 
by  the  State,  in  which  it  appears  that  on  the  day  after  his 
return  to  his  home  in  Wheeling,  West  Virginia,  from  a 
Southern  tour,  he  made  a  proper  and  reasonable  effort  to 
discover  the  owner  by  writing  to  the  bank  at  Wilmington, 
which  had  issued  the  certificates,  &c.,  and  in  a  few  days 
explained  the  whole  matter  to  the  owner  and  kept  hisproj^- 
erty  safe  for  him.  Without  tliis  voluntary  disclosure,  the 
prosecutor  had  not  a  scintilla  of  evidence  by  which  he 
could  trace  his  property  or  the  defendant.  Our  views  on 
such  evidence  as  we  think  should  not  go  to  the  jury  were 
fully  expressed  in  Young  v.  liailroad^  at  this  Term.  The 
further  delay  in  the  matter  seems  to  be  the  result  of  some 
feeling  engendered  by  the  correspondence,  and  because 
defendant  demanded  compensation  or  reward.  This  does 
not  afiect  the  main  (juestion.  In  Regina  v.  Gardntr^  L.  & 
C.  Crown  Cases,  243,  this  case  is  found:  Bougher,  a  lad 
fourteen  vears  old,  found  a  check  and  soon  showed  it  to  the 
defendant,  who  took  it  and  refused  to  return  it.  He  knew 
and  saw  the  owner  but  held  the  check  for  a  reward,  and  the 


N.  C]  FEBRUARY  TERM,  1S95.  1033 


State  v.  McCormac. 


jury  so  found.  Held  by  the  Court  that  the  facts  do  not 
show  any  felonious  intent,  and  that  tlie  mere  withholding 
the  check  did  not  amount  to  such  a  taking  as  is  required  to 
constitute  the  offence  of  larceny. 

New  Trial. 


STATE  V.  J.  B.  McCORMAC. 

Murder  in  the  First  Degree — Premeditation, 

1.  In  the  trial  of  one  charged  with  murder  in  the  first  degree,  it  is 

not  essential  that  the  prosecution,  in  order  to  show  prima 
facie  premeditation  and  deliberation  on  the  part  of  the 
prisoner,  should  offer  evidence  tending  to  prove  a  precon- 
ceived purpose  to  kill  formed  at  a  time  anterior  to  the  meet- 
ing when  it  was  carried  into  execution. 

2.  In  order  to  warrant  the  trial  Judge  in  submitting  to  the  jury 

the  question  of  defendant's  guilt,  in  a  trial  for  murder  in  the 
first  degree,  it  must  have  appeared  in  some  aspect  of  the 
evidence  that  the  defendant  deliberately  determined  to  kill 
the  prisoner  before  inflicting  the  mortal  wound. 

3.  In  a  prosecution   for  murder  in  the  first  degree,  it  appeared 

that  the  defendant  had  gone  to  the  house  of  deceased 
in  the  evening,  armed  ;  had,  in  conversation  with  deceased, 
shown  two  pistols  ;  had  remained  until  2  o'clock,  when  the 
deceased  was  shot.  That  there  was  no  quarrel  immediately 
before  the  shooting.  That  when  he  fired  he  said,  '*I  guess 
that  will  do  you,''  laid  one  of  his  pistols  beside  deceased,  and 
remarked,  *'I  reckon  you  will  let  me  alone  now."  Held^  it  is 
not  error  to  submit  the  question  of  defendant's  guilt  of 
murder  in  the  first  degree  to  the  jury. 

4.  If  the  purpose  to  kill  has  been  deliberately  formed,  the  interval 

which  elapses  before  its  executian  is  immaterial. 

Indictment  for  murder,  tried  before  Brown^  «/.,  and  a 
jury,  at  October  Term,  1894,  of  Robeson  S.uperior  Court. 
The  defendant  was  charged  with  the  murder  of  Thomas 
Smith  on  the  3d  July, -1894,  was  convicted   and  appealed. 
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The  facts  suificiently  appear  in   the  opinion  of  Associate 
Justice  Avery. 

The  Attorney  General^  for  the  State. 
Messrs.  French  cJ&  Norment  and  Herbert  McClammyy  for 
defendant  (appellant). 

AvERYj  J.:  It  is  not  essential  that  the  prosecution,  in 
order  to  ^ho'w  prima  facie  premeditation  and  deliberation 
on  the  part  of  a  prisoner  charged  with  murder  in  the  firet 
degree,  should  offer  testimony  tending  to  prove  a  precon- 
ceived purpose  to  kill,  formed  at  a  time  anterior  to  the 
meeting  when  it  was  carried  into  execution.  "In  order 
to  conviction  of  murder  in  the  first  degree  (said  this  Court 
in  State  v.  Norwood^  115  N.  C,  789)  as  the  Judge  below 
properly  instructed  the  jury,  it  is  necessary  that  the  State 
should  show  that  the  prisoner  deliberately  determined  to 
take  the  child's  life  by  putting  the  pins  into  its  mouth,  and 
thereupon  {it  being  immaterial  how  soon  after  resolving  to 
do  so)  carried  her  purpose  of  so  using  the  pins  into  execn- 
tion  and  thereby  caused  death."  It  must  have  appeared 
in  some  aspect  of  the  evidence  that  the  accused  deliberatelv 
determined  to  kill  the  prisoner  before  inflicting  the  wound, 
in  order  to  warrant  the  Judge  in  submitting  the  question  of 
his  guilt  on  the  charge  of  murder  in  the  first  degree  to  the 
jury.  If  the  witnesses  testified  to  the  truth  of  facts  and 
circumstances  tending  to  show  that  while  they  were  together 
on  the  occasion  when  the  homicide  occurred  or  even  during 
the  conversation  which  terminated  in  the  shooting,  the 
prisoner  upon  sufiicient  deliberation  to  make  it  a  fixed 
and  definite  determination,  formed  the  purpose  to  shoot 
and  kill  the  deceased,  it  was  the  dutv  of  the  Court  to  allow 
the  jury  to  pass  upon  the  issue  of  guilt  or  innocence  of 
murder  in  the  first  degree.  There  was,  we  think,  testimony 
tending  to  show  that  the  shooting  was  done  after  premedi- 
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tation  and  deliberation.  The  prisoner  had  gone  to  the 
house  where  the  deceased,  his  brothers,  and  others,  were 
during  the  evening  and  had  remained  talking  either  to  the 
deceased  alone  or  to  the  others  with  hinri,  till  12  o'clock  at 
night,  when  the  deceased  was  shot.  During  all  of  that 
time  his  horse,  harnessed  to  his  buggy,  was  hitched  near 
where  they  were  talking.  A  witness  stepped  out  into  the 
field,  leaving  a  lamp  burning,  and  the  other  members  of 
the  party  drinking  with  prisoner  and  deceased.  The  pistol 
fired  while  he  was  out  and  on  his  return  the  lamp. was 
extinguished  and  deceased  was  shot — the  two  brothers  of 
the  deceased  being  then  asleep.  When  the  pistol  was 
fired  the  prisoner  said  "I  guess  that  will  do  you."  He  then 
walked  up  to  deceased  where  he  was  lying  dead,  and  plac- 
ing one  of  his  pistols  beside  him,  said,  "I  reckon  you  will 
let  me  alone  now."  During  his  conversation  with  deceased 
it  was  in  evidence  that  prisoner  had  two  pistols  in  his  hip 
pockets  and  that  in  the  earlier  part  of  the  evening  one  of 
them  was  stuck  in  his  pocket  with  the  muzzle  upwards,  but 
that  later  while  talking  with  deceased  he  had  the  two  pis- 
tols out  in  his  hands  and  put  them  back  into  his  pockets  in 
the  usual  position.  Just  before  the  shooting  occurred  the 
prisoner  walked  off  from  the  deceased  as  if  going  out  of 
the  piazza  and  while  deceased  was  standing  with  his  side 
towards  him.  He  turned  however  as  he  was  walking  away 
and  fired  at  Smith,  whose  relative  position  still  remained 
the  same.  Apart  from  the  testimony  of  the  prisoner  it 
does  not  appear  that  deceased  was  even  quarreling  with 
prisoner  just  before  the  latter  walked  down  the  piazza  and 
fired.  Defendant's  own  version  of  the  affair,  if  believed, 
would  unquestionably  put  a  different  hue  upon  the  transac- 
tion, but  there  was  not  only  no  other  evidence  of  legal 
provocation  but  no  other  evidence  of  a  quarrel,  abuse  or 
insult,  that  might  have  tended  to  show  that  he  acted  under 
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the  influence  of  sudden  paBsion.  While  premeditation  and 
deliberation  are  not  to  be  inferred  as  a  matter  of  course 
from  the  want  either  of  legal  provocation  or  of  proof  of 
the  use  of  provoking  language,  yet  all  such  circumstances 
may  be  considered  by  the  jury  in  determining  whether  the 
testimony  is  inconsistent  with  any  other  hypothesis  than 
that  the  prisoner  acted  upon  a  deliberately  formed  purpose. 
State  V.  Fuller^  114  X.  C,  885.  Kerr  (in  his  work  on 
Homicide,  Sec.  72)  says :  *'The  question  whether  there  has 
been  deliberation  is  not  ordinarily  capable  of  actual  proof, 
but  must  be  determined  by  the  jury  from  the  circum- 
stances. It  has  been  said  that  an  act  is  done  with  deliber- 
ation however  long  or  short  a  time  intervenes  after  the 
intent  is  formed  and  before  it  is  executed,  if  the  oflFender 
has  an  opportunity  to  recollect  the  offence."  The  test  is 
involved  in  the  question  whether  the  accused  acted  under 
the  influence  of  ungovernable  passion,  or  whether  there 
was  evidence  of  the  exercise  of  reason  and  judgment.  The 
conduct  of  the  accused  just  before  or  immediately  after  the 
killing  would  tend  at  least  to  show  the  state  of  mind  at  the 
moment  of  inflicting  the  fatal  wound.  In  passing  upon  the 
question  whether  the  facts  in  a  given  case  are  sufficient  to 
show  beyond  a  reasonable  doubt  that  the  killing  was  done 
with  deliberation  and  premeditation,  while  sudden  passion 
aroused  by  provocation  that  would  neither  excuse  nor  mit- 
igate to  manslaughter  the  killing  with  a  deadly  weapon,  is 
sufiicient,  if  the  homicide  is  committed  under  its  immediate 
influence,  yet  the  want  of  provocation,  the  preparation  of 
a  weapon,  proof  that  there  was  no  quarreling  just  before 
the  killing,  may  be  considered  by  the  jury,  with  other  cir- 
cumstances, in  determining  whether  the  act  shall  be  attrib- 
uted to  sudden  impulse  or  premeditated  design. 

We  think  that  there  was  no  error  in  leaving  the  jury  to 
find   upon   the  testimony   whether  or   not  the  killing  was 
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done  in  pursuance  of  a  preconceived  purpose  deliberately 
formed.  In  arriving  at  a  conclusion  they  would  naturally 
look  to  the  testimony  as  to  the  conduct  of  the  prisoner  at 
and  about  the  time  of  the  homicide,  and  the  attendant  cir- 
cumstances, to  throw  light  upon  the  question,  rather  than 
to  a  computation  of  the  time  intervening  between  the  for- 
mation and  execution  of  the  purpose. 

The  guilt  or  innocence  of  the  prisoner  depended  upon 
whether  his  intent  to  kill  had  been  definitely  formed,  not 
upon  the  length  of  time  that  he  had  cherished  the  purpose. 

For  the  reasons  given  the  judgment  is  affirmed. 

Affirmed. 


STATE  v.  HENRY  HORN. 


Indictment  for  Murder — Threats — Subsequent  Reconcili- 
ation— Sudden  Provocation — Manslaughter. 

1.  While  threats  made  in  a  thoughtless  and  bragging  manner 

should  not  receive  too  much  consideration  from  a  jury,  yet 
they  are  competent  and  proper  evidence,  and  what  weight 
they  should  have  with  a  jury  is  a  question  for  them  under 
proper  instructions  from  the  Court  and  a  consideration  of  all 
the  circumstances  under  which  they  were  made. 

2.  Where,  in  the  trial  of  a  prisoner  charged  with  murder  commit- 

ted in  1883  (before  the  passage  of  the  Act  of  1898)  the  evidence 
showed  that  defendant  had  made  threats  against  the  life  of 
the  deceased  but  that  thereafter,  on  the  day  of  the  killing, 
their  relations  were  friendly  and  that  the  immediate  provo- 
cation to  the  homicide  was  the  shooting  of  defendant's 
brother  by  the  deceased ;  Held^  that  the  jury  should  have 
been  instructed  that,  if  they  found  these  facts,  defendant 
could  be  convicted  of  manslaughter  only,  inasmuch  as,  after 
the  reconciliation,  the  law  would  presume  the  crime  to  be  due 
to  the  new  and  sudden  provocation  and  not  to  previous 
malice. 


1038  m  THE  SUPREME  COURT.  [116 


State  v.  Horn. 


Indictment  for  innrder  found  in  1883,  and  tried  before 
Brown^  «/.,  and  a  jitry,  at  October  Term,  1894,  of  Robeson 
Superior  Court.  There  was  evidence  tending  to  show  that 
previous  to  and  on  the  day  on  which  the  prisoner  shot  and 
killed  David  Butler,  the  two  men  had  been  on  unfriendly 
terms  and  that  the  prisoner  had  said  that  he  intended  to 
kill  Butler  before  many  days.  One  witness  testified  that 
on  the  morning  of  the  day  on  which  deceased  was  killed 
prisoner  had  said  that  he  had  a  yellow  jacket  in  his  pocket 
that  was  going  to  sting  Butler  before  night.  There  was 
evidence,  also,  tending  to  show  that  on  the  day  of  the 
homicide  the  relations  of  the  parties  were  friendly  and  that 
prisoner  had  attempted  to  pacify  the  deceased  who  had  been 
drinking  and  had  told  him  that  he  was  a  friend  of  his  and 
that  he,  the  prisoner,  had  had  nothing  to  do  with  a  difficulty 
which  deceased  had  with  prisoner's  brothers.  The  evidence 
showed  that  just  before  the  killing,  deceased  had  shot  a 
brother  of  the  prisoner  and  one  witness  testified  that  when 
the  prisoner  shot  and  killed  the  deceased,  the  latter  was 
attempting  to  shoot  the  prisoner  and  another  brother  of 
the  prisoner. 

The  prisoner  testified  in  his  own  behalf  as  follows  :  "The 
killing  of  Butler  took  place  near  my  store  ;  don't  know 
who  came  there  first,  Butler  or  myself;  think  we  went 
there  about  the  same  time.  Butler  said  to  me:  'let  me  see 
you  a  little.  I  suppose  you  are  going  to  give  me  a  good 
thrashing  about  the  difficulty  between  me  and  John  Horn  V 
I  said  it  was  not  so.  Have  not  said  a  word  against  you. 
You  and  I  are  good  friends.  Let  us  remain  so.  I  have 
had  nothing  to  do  with  yours  and  John's  difficulty.  I  have 
a  family  to  provide  for.  Butler  said  *Damn  your  family. 
My  father  has  a  family'.  Butler  then  had  his  hand  on  his 
pistol  and  cursed  me.  I  said,  we  have  been  good  friends, 
let  us  remain  so.     Butler  said,  'vour  damned  brother  has 
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sworn  to  lies  about  me,'  and  said  he  would  shoot  the  Horn 
boys,  and  put  his  hand  on  his  pistol.  I  said  if  that  is  what 
•j'ou  are  up  to  I'll  leave.  I  tried  to  pacify  Butler  two  or 
three  times  that  dav,  and  told  him  I  wanted  us  to  remain 
friends  ;  that  I  had  nothing  to  do  with  his  troubles  with 
my  brother.  I  was  friendly  up  to  the  time  he  shot  James 
and  attempted  to  shoot  me.  I  went  off  to  the  gin  about 
noon.  Butler  was  not  at  the  store  when  I  returned.  Gaddy 
wanted  to  get  in  the  store  to  get  some  flour.  Asked  him 
if  he  could  wait  until  I  got  my  dinner,  and  he  said  yes. 
Got  my  dinner,  and  went  to  get  in  the  store  to  get  the 
flour  for  Gaddy.  As  I  was  going  into  the  store  Butler 
caught  me  by  the  arm,  cursed  me  and  threatened  to  kill 
the  last  one  of  the  damned  Horn  boys  ;  and  said,  'the  last 
one  of  you  are  a  sheep-eating  set.'  I  said  let  me  alone. 
Don't  wish  any  trouble  with  vou.  I  went  into  the  store. 
While  I  was  getting  the  flour  some  one  said  Butler  had  his 
pistol  drawn  on  Jim  Horn.  I  cannot  say  Butler  had  his 
pistol  drawn  on  Jim  Horn.  I  asked  Butler  please  not  to 
shoot.  Butler's  pistol  did  not  fire  the  first  time,  but  fired 
the  second  time,  when  he  shot  Jim  Horn,  who  was  my 
brother.  Butler  then  pointed  his  pistol  at  me  twice.  It 
snapped  the  first  time.  The  second  time  he  threw  up  his 
pistol  on  me  I  shot  him.  I  never  had  the  conversation  with 
Campbell.  Xever  had  any  such  conversation  with  Ed 
Gaddy.  Was  verv  friendly  with  Butler.  When  I  went  to 
the  gin  I  did  not  expect  to  see  Butler  any  more  that  day. 
Had  nothing  against  Butler.  I  went  away  ;  was  gone  for 
a  few  years  ;  did  not  run  away ;  came  back  and  voluntarily 
surrendered." 

No  one  testified  that  Henry  Horn  was  not  friendly  with 
Butler  on  the  day  that  Butler  was  killed,  or  that  Henry 
Horn  had  ever  done  or  said  anything  to  show  that  he  was 
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unfriendly  with   Butler,   except  as  it  may  appear  as  herein 
recited. 

The  prisoner  contended  that  he  was  not  guilty  of  any- 
thing more  than  excusable  homicide,  and  if  the  jury  should 
be  against  him  on  that  position  they  could  not  find  him 
guilty  of  anything  more  than  manslaughter.  Prisoner's 
counsel  during  his  argument  to  the  jury  turned  to  the  Court 
and  requested  that  the  Court  charge  the  jury  that  there 
'  was  no  evidence  of  murder  in  this  case,  and  that  his  Honor 
should  so  charge  the  jury,  and  take  the  question  of  murder 
away  from  the  jury.  The  Court  stated  in  reply  to  the 
questions  of  the  counsel  that  the  Court  declined  to  charge 
the  jury  that  there  was  no  evidence  of  murder  in  this  ca^e 
to  be  considered  by  the  jury,  to  which  remark  of  the  Court 
the  prisoner  duly  excepted. 

Prisoner's  counsel  further  contended,  and  argued  to  the 
jury  as  well  as  tc  the  Court,  that  in  no  view  of  the  evidence 
could  the  prisoner  be  found  guilty  of  murder,  because  all 
the  malice  that  could  be  implied  was  from  the  killing 
with  a  pistol,  and  all  the  expressed  malice  that  could  be 
found  from  the  evidence,  was,  as  a  question  of  law,  rebutted 
by  the  facts,  as  proven  by  the  State  as  well  as  the  defend- 
ant's witnesses. 

The  Court  in  reply  to  this  argument,  and  addressed  to  it 
by  the  prisoner's  counsel,  said  to  the  counsel  that  the  coun- 
sel had  overlooked  in  this  argument  one  view  taken  by  the 
Solicitor,  which  was  that  the  State  contended  that  it  had 
shown  evidence  of  actual  expressed  malice,  to  be  consid- 
ered by  the  jury,  other  than  that  legal  malice  implied  by 
the  law  from  the  use  of  a  deadly  weapon.  Prisoner's  coun- 
sel duly  excepted  to  this  remark  of  the  Court. 

Prisoner's  counsel  virtually  requested  the  Court  to  charge 
that  the  shooting  of  James  Horn  by  Butler  and  the  almost 
immediate  shooting  of  Butler  by  Henry  Horn,  the  brother 
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of  James  Horn,  and  the  further  fact  that  Henry  Horn  was 
friendly  with  Butler  after  the  alleged  threats  and  conversa- 
tions rebutted  any  implied  malice,  and  also  any  actual 
expressed  malice  that  could  be  proven  by  the  witnesses 
introduced  in  the  case.  This  request  was  read  by  counsel 
from  a  written  statement  of  the  law,  as  contended  for  by 
him,  and  which  he  used  in  arguing  the  case  to  the  jury  and 
to  the  Court.  The  Court  then  charged  the  jury  as  follows  : 
The  crimes  of  murder  and  manslaughter  were  defined,  and 
the  jury  were  told  that  the  case  was  to  be  tried  under 
the  law  as  it  existed  in  this  State  prior  to  the  Act  of  1893. 
That  the  prisoner  has  admitted  that  he  killed  the  deceased, 
David  Butler,  with  a  pistol  in  Robeson  County,  in  Septem- 
ber, 188S.  This  puts  the  burden  of  proof  upon  the  prisoner 
to  show,  to  the  satisfaction  of  the  jury,  but  not  beyond  a 
reasonable  doubt,  that  such  killing  was  justified  or  excusa- 
ble ;  or  to  show  such  circumstances  as  will  reduce  the  killing 
from  murder  to  manslaughter.  Prisoner  is  not  required  to 
show  anything  beyond  a  reasonable  doubt. 

The  Court  then  charged  that  malice  is  presumed  from 
the  killing  with  a  pistol  under  the  law  as  applicable  to  this 
case ;  and  in  addition,  it  is  contended  upon  the  part  of  the 
State,  that  it  has  shown  evidence  of  expressed  malice  and 
threats  before  the  homicide.  The  Court  then  recited  to  the 
jury  the  facts  in  evidence  relied  upon  by  prisoner's  counsel 
in  argument,  sustaining  the  prisoner's  plea  that  the  killing 
was  done  in  self-defense.  The  Court  recited  the  facts  in 
evidence  relied  upon  by  the  Solicitor  in  his  argument, 
tending  to  show  that  the  homicide  was  murder,  and  also 
recited  the  evidence  in  the  case  bearing  upon  the  views  of 
manslaughter.     The  Court  then  charged  : 

As  to  murder:  1.  If  the  jury  believe  the  prisoner  deter- 
mined before  he  went  to  the  store  that  he  would  kill   But- 
ler, on  the  day  of  the  homicide,  and  armed  himself  for  this 
116—66 
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purpose  and  went  to  the  scene  of  homicide  with  such  intent 
and  purpose,  and  entered  into  the  diflSculty  to  carry  out  his 
purpose,  and  succeeded  in  such  preconceived  purpose  of 
killing  the  deceased,  the  prisoner  is  guilty  of  murder. 

2.  If  the  deceased  and  James  Horn  had  a  diflSculty,  and 
after  the  diflBculty  was  over,  the  deceased  was  walking 
towards  his  horse,  although  a  pistol  in  his  hand,  and  the 
prisoner,  actuated  by  malice,  and  for  tjie  purpese  of  carry- 
ing out  a  previously  formed  determination,  intent  and  plan 
to  kill  the  deceased,  came  out  of  the  store,  shot  and  killed 
him,  the  prisoner  is  guilty  of  murder. 

As  to  manslaughter :  3.  If  the  prisoner  was  not  moved 
and  actuated  by  expressed  malice  towards  the  deceased, 
and  was  not  carrying  a  previously  formed  plan  to  kill  him, 
but  saw  that  his  brother  and  deceased  were  engaged  in  a  fight, 
and  that  the  deceased  fired  at  his  brother,  James  Horn,  and 
the  prisoner  ran  out  of  the  store,  and,  acting  under  the  excite- 
ment of  the  moment,  or  the  anger  engendered,  fired  and  killed 
the  deceased  as  he  was  walking  away,  and  towards  his  horse, 
the  prisoner  would  be  guilty  of  manslaughter.  It  would 
also  be  manslaughter  provided  the  jury  shall  believe  that 
the  prisoner,  acting  in  good  faith,  fired  in  defense  of  his 
brother,  and  the  jury  shall  be  of  the  opinion  that  at  the 
time  of  firing  the  prisoner  had  no  reasonable  grounds  to 
believe  that  Butler  would  do  his  brother  any  further  bodily 
harm. 

These  were  the  two  views  of  manslaughter  presented  to 
the  jury  by  the  Court. 

As  to  self-defense  :  4.  The  Court  explained  that  when  a 
man  is  attacked  by  another  with  a  pistol  he  is  not  required 
to  retreat,  but  may  slay  his  adversary :  and  then  charged, 
if  the  prisoner  saw  his  brother  engaged  in  defending  him- 
self against  an  attack  by  the  deceased,  who  was  armed  with 
a  pistol  (the  brother,  James  Horn,  being  unarmed,  as  the 
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evidence,  if  believed,  shows,  except  in  respect  to  the  stick, 
testified  to  by  the  witnesses),  and  if  the  prisoner  believed, 
and,  in  the  opinion  of  the  jury  had  reasonable  grounds  to 
believe,  that  the  deceased  was  trying  to  kill  his  brother 
James,  or  to  do  James  some  great  bodily  harm,  then  the 
prisoner  had  a  right  to  fire  and  kill  the  deceased  in 
defence  of  his  brother,  and  it  would  be  excusable  homicide, 
and  the  prisoner  not  guilty. 

If  the  jury  believe  that  the  prisoner  had  forrtied  a  pre- 
vious plan  to  kill  the  deceased,  and  was  not  then  engaged  in 
carrying  out  such  plan  and  resolution,  and  that  the  prisoner 
came  out  of  the  store,  although  armed  with  a  pistol  in 
hand,  and  that  the  deceased  turned  on  prisoner  as  testified 
to,  and  drew  his  pistol  on  the  prisoner,  so  that  the  prisoner 
had  reason  to  believe  that  the  deceased  was  endeavoring  to 
shoot  prisoner,  then  the  prisoner  had  a  right  to  shoot  and 
kill  the  deceased  and  it  would  be  excusable  homicide,  and 
the  prisoner  not  guilty. 

There  was  a  verdict  of  guilty  of  murder  and  amotion  for 
new  trial,  which  was  refused  and  from  the  judgment  thereon 
and  sentence  of  death  defendant  appealed. 

The  Attorney  Gejieral^  for  the  State. 
Messrs,  French  i&  Norment  and  Herbert  McClammy^  for 
defendant  (appellant). 

FuRCHES,  J.:  We  do  not  think  defendant's  exceptions,  to 
the  reply  of  the  Court  to  the  questions  asked  the  Court 
during  the  argument  of  the  case  to  the  jury,  can  be  sus- 
tained. We  do  not  know  whether  they  are  excepted  to  as 
being  out  of  time  or  as  being  erroneous.  But  we  do  not 
think  they  can  be  sustained  on  either  ground.  If  the 
exceptions  are  put  on  the  question  of  time,  it  would  seem 
they  were  made  in  response  to  questions  addressed   to  the 
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Court  by  defendant's  counsel.  And  it  may  fairly  be 
inferred  that  the  counsel  for  defendant  wished  to  know  the 
views  of  the  Court  at  that  time,  that  he  might  the  better 
know  how  to  direct  his  argument,  and  that  the  Court  so 
understood  him.  And  whether  this  was  the  object  of  coun- 
sel or  not,  it  is  a  reasonable  inference  to  be  drawn  from  the 
questions,  and  we  do  not  think  defendant  has  any  just  ground 
for  complaint.  Nor  do  we  think  these  exceptions  can  be 
sustained  upon  the  ground  of  error  in  law,  as  in  our  opin- 
ion there  was  evidence  in  the  case  involving  murder,  man- 
slaughter and  excusable  homicide. 

It  was  admitted  that  the  defendant  killed  the  deceased 
David  Butler  with  a  pistol.  This  threw  the  burden  on  the 
defendant.  The  State  then  offered  two  witnesses,  whose 
testimony  tended  to  show  previous  threats  and  express 
malice  on  the  part  of  defendant.  And  while  these  were 
denied  by  defendant,  he  offered  evidence  tending  to  show 
that  after  the  alleged  threats  (which  the  State  insisted 
showed  express  malice)  the  deceased  and  the  prisoner  had 
talked  the  matter  of  John  Horn  over,  that  prisoner  had 
assured  the  deceased  that  he  had  nothing  to  do  with  that 
trouble,  telling  the  deceased  that  they  had  always  been 
friends,  and  that  he  did  not  want  any  trouble  with  the 
deceased.  And  the  Court  in  the  case  on  appeal  states  that 
"no  one  testified  that  Henry  Horn  was  not  friendly  with 
Butler  on  the  day  that  Butler  was  killed,  or  that  Henry 
Horn  had  ever  done  or  said  anything  to  show  that  he  was 
unfriendly  with  Butler,  except  as  it  may  appear  as  herein 
recited."  Evidently  referring  to  the  testimony  of  Camp- 
bell and  Gaddy.  And  defendant  insisted  that  if  it  should 
be  found  by  the  jury  that  defendant  had  made  the  alleged 
threats,  that  it  also  appeared  that  he  (defendant)  had 
become  reconciled  and  was  friendly  with  the  deceased  on 
the  day  of  the  homicide;  and   asked  the  Court  to  charge 
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that  the  law  inferred  the  killing  was  from  the  recent  prov- 
ocation. This  the  Court  declined  to  do.  And  upon  this 
view  of  the  case  we  think  there  was  error. 

We  do  not  think  Courts  and  juries  should  give  too  much 
weight  to  threats — often  made  in  a  thoughtless,  bragging 
manner,  without  any  purpose  of  ever  carrying  them  into 
execution,  and  sometimes  made  in  the  upoment  of  passion, 
soon  to  pass  away  with  the  passion  that  produced  them. 
But  still  they  are  competent  and  proper  evidence,  and  as  to 
what  weight  they  shall  have  is  a  question  for  the  jury,  con- 
sidered under  proper  instructions  from  the  Court  and  all 
the  circumstances  under  which  they  were  made.  This  evi- 
dence made  it  necessary  to  submit  the  question  of  murder 
to  the  jury. 

But  to  remove  this  testimony  from  the  case,  it  would 
seem  that  the  offence  would  be  reduced  to  manslaughter,  as 
the  provocation  of  defendant,  seeing  the  deceased  shoot  down 
his  brother,  or  seeing  his  brother  and  the  deceased  a  few 
moments  after  the  deceased  had  shot  down  defendant's 
brother,  was  very  great.  Therefore  it  became  of  the  utmost 
importance  in  the  trial  that  the  Court  should  properly 
charge  and  instruct  the  jury  as  to  the  law  of  previous 
threats  tending  to  show  express  malice,  as  affected  by  an 
after  reconciliation.  This  the  Court  did  not  do.  The 
Court  should  have  charged  the  jury  that  every  question  of 
fact  necessary  for  the  conviction  of  defendant  and  every 
question  of  fact  necessary  for  defendant's  defense,  should 
be  found,  from  the  evidence  in  the  case,  to  be  true.  That 
if  the  defendant  did  make  the  threats,  as  testified  to  bv 
the  witnesses  for  the  State,  then  this  would  tend  to  show 
express  malice  on  the  part  of  the  defendant.  But  if  they 
should  so  find,  then  they  should  consider  the  evidence 
offered  by  the  defendant  tending  to  show  a  reconciliation 
on  the  part  of  the  defendant,  and  that  defendant  after  the 
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threats  was  friendly  with  the  deceased.  And  if  they  should 
find  from  the  evidence  that  he  was,  then  the  law  no  longer 
attributed  the  killing  to  previous  malice,  but  inferred  it 
was  from  the  new  and  sudden  provocation.  State  v.  Barn- 
well^ 80  N.  C,  466.  And  if  it  was  done  under  the  new 
provocation,  the  defendant  would  not  be  guilty  of  murder 
but  only  of  manslaughter.  State  v.  Hill^  4  Dev.  &  Bat., 
491 ;  State  v.  Ta-cha-na-tah^  64  N.  C,  614;  State  v.  Jacob 
Johnsoni^  2  Jones,  247 ;  State  v.  Matthews^  78  N.  C,  523. 

In  this  opinion  we  have  not  considered  the  question  of 
self-defense,  as  it  was  not  necessary  that  we  should  do  so, 
and  merely  mention  it  here  to  show  that  we  have  not  con- 
sidered it. 

We  notice  His  Honor  (doubtless  through  inadvertence,  as 
we  find  the  same  thing  in  other  cases)  in  charging  the  jury 
uses  the  expression  "believe"  where  we  think  he  should 
have  said,  if  you  "find  as  la,  fact  from  the  evidence."  We 
merely  mention  this,  as  we  see  it  in  this  case,  and  in  other 
cases.  But  in  this  opinion  we  have  laid  no  stress  upon  this 
matter,  and  do  not  consider  it  in  making  up  our  judgment. 

There  is  error  in  the  matter  pointed  out  in  this  opinion, 
for  which  defendant  is  entitled  to  a  new  trial. 

New  Trial. 


STATE  V.  JULIUS  ROBINSON. 

hidictment   for    Carrying    Concealed    Weaponis — Former 

Conviction — Appeal  by  State, 

1.  A  single  act  may  be  an  offence  against  two  statutes  and  if  each 
statute  requires  proof  of  an  additional  fact  which  the  other 
does  not,  an  acquittal  or  conviction  under  either  statute  does 
not  exempt  the  defendant  from  prosecution  and  punishment 
under  the  other. 
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2.  An  assault  with  a  deadly  weapon  ie  an  entirely  separate  and 
distinct  offence  from  that  of  '*  carrying  a  concealed  weapon,^^ 
the  assault  being  a  complete  offence  whether  the  weapon  is 
carried  secretly  or  openly. 

8.  A  conviction  of  assault  with  a  deadly  weapon  will  not  sustain  a 
plea  of  former  conviction  in  a  subsequent  trial  for  carrying  a 
concealed  weapon. 

4.  Where  the  jury  returns  a  special  verdict  on  the  facts  and  the 
Court  enters  a  verdict  thereon  of  not  guilty,  the  State  may 
appeal. 

This  was  an  indictment  for  carrying  a  concealed  weapon, 
to-wit,  a  pistol,  tried  before  Norwood^  «/.,  and  a  jury,  at 
April  Term,  1895,  of  Bbunbwick  Superior  Court.  The 
defendant  pleaded  not  guilty  and  ^'former  conviction."  The 
jury  found  the  following  special  verdict :  "  That  on  the 
first  day  of  March,  1895,  in  the  County  of  Brunswick,  the 
defendant  had  and  carried  concealed  about  his  person  while 
off  his  own  premises  a  certain  pistol  as  charged  in  the 
indictment ;  that  at  April  Term,  1895,  of  this  Court  the 
said  defendant  was  tried  and  convicted  upon  an  indictment 
for  an  assault  and  battery  committed  the  1st  day  of  March, 
1895,  upon  one  John  Billups  with  a  certain  deadly  weapon, 
to-wit,  the  pistol  before  mentioned ;  that  the  time  of  carry- 
ing the  concealed  weapon  as  aforesaid  was  the  same  time  at 
which  the  assaqlt  and  battery  upon  Billups  was  committed 
and  for  which  the  defendant  was  convicted  as  aforesaid.  If 
upon  this  state  of  facts  the  Court  is  of  opinion  that  the 
defendant  is  guilty,  then  the  jury  find  him  guilty,  otherwise 
not  guilty." 

Upon  the  special  verdict  the  Court  adjudged  the  defend- 
ant not  guilty  and  from  a  judgment  discharging  the  pris- 
oner, the  State  appealed. 

The  Attorney  General^  for  the  State. 
No  counsel,  contra. 


1048  m  THE  SUPREME  COURT.  [611 

State  v,  Robinson. 

Clark,  J. :  In  State  v.  Stevens^  114  N.  C,  873,  it  is  said, 
"A  single  act  may  be  an  oflfence  against  two  statutes  and 
if  each  statute  requires  proof  of  an  additional  fact,  which 
the  other  does  not,  an  acquittal  or  conviction  under  either 
statute  does  not  exempt  the  defendant  from  prosecution 
and  punishment  under  the  other."  Accordingly  it  was 
there  held  that  the  same  act  of  selling  a  single  glass  of 
liquor  might  be  separately  punished  by  the  United  States, 
by  the  State  and  by  the  City,  if  sold  without  a  license  from 
each.  While  the  act  is  one  the  offences  are  different.  State 
V.  Yancey,  4  N.  C,  133  (619);  State  v.  Heid,  116  N.  C,  741. 
Here,  however,  the  acts  are  separate,  "assaulting"  and 
"carrying  a  concealed  weapon."  The  assault  is  an  entirely 
separate  and  distinct  offence  from  that  of  carrying  a  con- 
cealed weapon,  and  it  does  not  alter  the  case  that  the  assault 
was  made  with  a  weapon  illegally  concealed.  The  assault 
with  a  deadly  weapon  is  a  complete  offence  whether  the 
weapon  is  carried  concealed  or  openly.  The  offence  of 
carrying  a  concealed  weapon  is  complete,  irrespective  of 
the  fact  that  an  assault  is  or  is  not  committed  with  it. 
Therefore  the  conviction  for  an  assault  with  deadly  weapon 
will  not  sustain  a  plea  of  former  conviction  in  a  subsequent 
trial  for  carrying  a  concealed  weapon.  State  v.  Na^h,  86 
N.  C,  650  ;  State  v.  Morgan,  95  N.  C,  641., 

It  was  sufficient  upon  the  special  verdict  for  the  Court 
to  have  judgment  that  the  defendant  was  or  was  not  guilty, 
but  the  entry  upon  such  opinion  of  a  verdict  of  not  guilty 
worked  no  harm  and  did  not  prevent  the  appeal  by  the 
State.  State  v.  Ewing,  108  N.  C,  765 ;  Stat^  v.  Spray, 
113  N.  C,  686 ;  State  v.  Gillikin,  114  N.  C,  832. 

Upon  the  facts  found  by  the  special   verdict  a  judgment 

of  guilty  should   have  been    entered.     The    case  will    be 

remanded  that  it  may  be  so  entered   and  sentence  passed 

on  the  defendant  in  accordance  therewith.     State  v.  Cody, 
111  X.  C,  725.  Reversed. 
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STATE  V.  JOEL  LILLY. 

Indictment  for  Carrying  Concealed  Weapons — Presump- 
tion— Evidence, 

1.  The  gist  of  the  offence  of  carrying  a  concealed  weapon  is  the 

manner  of  carrying  it — the  offence  being  not  the  carrying  of  a 
weapon  but  the  carrying  a  concealed  weapon. 

2.  The  statute  (Sec.  1005  of  lite  Code)  raises  a  presumption  that 

the  weapon  is  concealed  upon  proof  that  the  defendant  has 
it  about  his  person  off  his  own  premises. 

3.  Where,  in  the  trial  of  an  indictment  for  carrying  a  concealed 

weapon,  it  appeared  in  evidence  that  the  defendant,  while 
off  his  own  premises,  had  a  pistol  on  his  person  under  his 
overcoat,  but  it  was  not  shown  whether  the  overcoat  was 
worn  open  or  buttoned,  and  there  was  also  evidence  that  the 
pistol  could  be  seen,  Heldy  that  it  was  error  to  instruct  the 
jury  that  if  they  believed  the  testimony  the  defendant  was 
guilty,  inasmuch  as  it  was  a  matter  for  the  jury,  and  not  for 
the  Judge,  to  determine  whether  the  evidence  was  sufficient 
to  rebut  the  presumption  of  concealment  raised  by  the  stat- 
ute and  whether  or  not  the  weapon  was  in  fact  concealed. 

This  was  an  indictment  for  carrying  a  pistol  concealed 
about  the  person  of  the  defendant,  tried  at  Spring  Term, 
189.5,  of  Stanly  Superior  Court,  before  His  Honor,  W.  S. 
O^B.  Robinson^  Judge^  and  a  jury. 

Tine  Christian,  a  witness  for  the  State,  testified  that  she 
saw  the  defendant  ofiF  his  own  premises  with  a  pistol  in  a 
belt  around  his  body ;  that  the  defendant  had  on  his  over- 
coat, but  that  the  pistol  could  be  seen,  either  when  the 
defendant  was  sitting  down  or  standing  up. 

The  defendant  introduced  no  testimony  and  the  Court 
charged  the  jury,  that  if  they  believed  the  evidence  the 
defendant  was  guilty. 

There  was  a  verdict  of  guilty  and  the  Court  gave  judg- 
ment, imposing  a  fine,  from  which  judgment  the  defendant 
appealed. 
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The  Attorney  General,  for  the  State. 

Messrs,  Bennett  <&  Bennett,  for  defendant  (appellant). 

Clabk,  J. :  The  statute  raises  a  presumption   that  the 
weapon  is  concealed  upon  proof  that  defendant  has  it  about 
his  person  off  his  own  premises.     The   Code,  Sec.    10U5. 
The  defendant  to  rebut  this  presumption  relies  on  the  evi- 
dence "that  the  pistol  could  be  seen  either  when  the  defend- 
ant was  sitting  down  or  standing  up."     On  the  other  hand, 
the  State  relies  on  the  fact  that  the  defendant  had   it  on 
under  his  overcoat.     It  does  not  appear  how  the  overcoat 
was  worn,  whether  open,  displaying  the   weapon,  or  partlv 
buttoned  up.     It  could  not  have  been  buttoned  up  entirely, 
since  the  weapon  ^^could  he  seen,^^     Whether  the  presump- 
tion of  concealment  was  rebutted,  whether  the  weapon  was 
in  fact  concealed,  but  a  clo§e  scrutiny  might  have  enabled 
one  to  see  it,  or  whether  in  fact  it  was  worn  openly,  the 
overcoat  unintentionally  in   certain  positions   obstructing 
the  view,  was  a  question  which  should  have  been  left  to  the 
jury.     The  indictment  is  for  carrying  a  concealed  weapon, 
not  for  simply  carrying  the  weapon.     State  v.  Dixon,  114 
N.  C,  850.     The  gist  of  the  offence  is  the  manner  of  carry- 
ing it.     The  jury  should  have  been  told  that  the  burden 
was  on  the  defendant  to  rebut  the  presumption  of  conceal- 
ment, and  upon   the  evidence   whether  that  presumption 
had  been  rebutted,  should  have  been  left   to  them  under 
proper  instructions.     Possibly   His  Honor's  view  on    the 
facts  was  right,  if  he  had  been   sitting   as   a  juror,  but  as 
different  conclusions  might  have  been   drawn  from  the  evi- 
dence, the  case  should  have  been  left  to  a  jury. 

New  Trial. 
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STATE  V.  RED  MILLS. 

Indictment  for  Slandering  Innocent  Woman — Slander — 
Evidence —  Word  Spoken  or  Written  Before  Action 
JBegtin — A,  nimus. 

1.  Words  written  or  spoken  before  or  after  thpse  which  form  the 
basis  of  an  action  or  indictment  for  slander,  are  admissible  to 
show  the  animus  of  the  defendant ;  also  the  mode  and  extent 
of  their  repetition. 

3.  On  trial  for  slander  of  a  woman,  after  the  defendant,  as  a  wit- 
ness, had  admitted  the  innocence  of  the  prosecutrix,  and  had 
undertaken  to  justify  the  words  spoken  on  the  ground  that 
he  had  only  repeated  a  rumor,  without  wrong  motive,  an 
affidavit  made  by  him,  at  a  prior  term  of  court,  to  secure  a 
continuance  on  the  ground  of  the  absence  of  a  witness  by 
whom  he  expected  to  prove  the  unohastity  of  the  prosecu- 
trix, was  properly  admitted. 

Indictment  for  slandering  an  innocent  woman,  tried 
before  Robinson^  «A,  at  Spring  Term,  1895,  of  Union  Supe- 
rior Court.  The  defendant  was  convicted  and  appealed. 
The  facts  and  ground  of  appeal  are  set  out  in  the  opinion 
of  Chief  Justice  Faircloth. 

The  Attorney  General^  for  the  State. 
No  counsel,  contra. 

Faircloth,  C.  J. :  The  defendant  was  indicted  for  slan- 
dering an  innocent  woman.  At  some  term  of  court  before 
the  trial  term,  the  defendant  filed  an  aflSdavit  for  a  contin- 
uance, because  of  the  absence  of  certain  witnesses  by  whom 
he  expected  to  prove  an  actual,  sexual  intercourse  of  the 
prosecutrix  with  another  person. 

At  the  trial,  after  the  State  rested  its  case,  the  defendant 
caused  himself  to  be  examined   as   a  witness  in  his  own 
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behalf,  when  he  admitted  the  innocence  and  virtue  of  the 
prosecutrix  and  undertook  to  justify  the  words  spoken  by 
swearing  that  he  was  simply  repeating  a  rumor  that  he  had 
heard ;  that  he  meant  no  harm  by  it  and  that  he  had 
requested  the  party  to  say  nothing  about  it.  After  defend- 
ant's evidence  was  closed  the  State  offered  the  affidavit 
above  referred  to  for  the  purpose  of  showing  defendant's 
animus  in  speaking  the  words  charged  in  the  indictment. 
This  evidence  was  objected  to,  but  admitted  and  the  defend- 
ant excepted.  .  Verdict  of  guilty. 

The  affidavit  was  competent  evidence.  The  plea  of  jus- 
tification put  on  the  record  is  an  aggravation,  if  the  defend- 
ant either  abandons  the  plea  at  the  trial  or  fails  to  prove 
it.  Words  written  or  spoken  before  or  after  those  sued  on 
are  admissible  to  show  the  animus  of  the  defendant,  also 
the  mode  and  extent  of  their  repetition.  Odgers  on  Libel 
&  Slander,  Sects.  178,  272 ;  Folkard's  Stookey  on  Slander 
&  L.,  Sec.  580 ;  Newell  on  Defamation,  S.  &  L.,  page  331, 
Sec.  31,  page  348,  Sects.  56,  58.  Any  words  spoken  before 
or  after  action  -begun,  are  competent  to  show  the  degree 
of  malice.    Brittain  v.  Allen^  2  Dev.,  125  ;  James  v.  Clarkt, 

1  Ired.,  397. 

No  Error. 


STATE  V.  L.  A.  CROWELL. 

Indictment  for  Seduction  Under  Promise  of  Marriage — 
Deceit — Statute  of  Limitations — Instructions — Sentence. 

1.  Deceit  being  the  very  essence  of  the  offence,  the  statute  (Section 
1177  of  The  Code)  exempting  certain  crimes,  including  deceit, 
from  the  two  years  statute  of  limitations,  applies  to  the 
offence  of  seduction  under  promise  of  marriage. 
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2.  Although,  where  there  is  a  request  that  the  charge  of  the  trial 

Judge  shall  be  put  in  writing,  the  entire  charge  must  be 
written,  yet  this  rule  does  not  forbid  any  and  all  oral  expres- 
sions from  the  presiding  Judge.  Hence,  where  by  an  expres- 
sion to  the  jury  the  defendant,  in  the  trial  of  an  indictment, 
got  the  benefit  of  a  prayer  for  instructions,  the  defendant 
cannot  complain  that  it  was  not  put  in  writing. 

3.  A  '*  virtuous  woman, ^^  within  the  meaning  of  the  statute,  is  one 

*^who  has  never  had  illicit  intercourse  and  who  is  chaste  and 
pure",  and  it  was  not  error  In  the  trial  of  a  defendant  charged 
with  seduction  under  promise  of  marriage  to  refuse  to  add  to 
such  definition  the  words  ^'and  she  must  have  a  mind  free 
from  lustful  and  lascivious  desires/^ 

4.  Ch.  248,  Acts  of  1885,  providing  that  one  convicted  of  seduction 

under  promise  of  marriage  '*shall  be  fined  or  imprisoned,'^  at 
the  discretion  of  the  Court,  does  not  authorize  the  imposition 
of  both  fine  and  imprisonment. 

4.  The  fact  that  a  sentence  both  of  fine  and  imprisonment  was 
imposed,  when  only  one  was  authorized,  does  not  entitle 
defendant  to  a  new  trial,  but  the  case  will  be  remanded  for 
proper  sentence. 

Indictment  for  seduction  of  an  innocent  and  virtuous 
woman,  under  promise  of  marriage,  found  at  Spring  Term, 
1895,  of  Catawba  Superior  Court,  before  Timherlake^  «/., 
and  a  jury. 

Miss  Etta  Propst,the  prosecutrix  testified  :  "I  am  twenty- 
two  years  old ;  have  lived  always  in  Catawba  County. 
First  met  defendant  when  I  was  about  twelve  years  old. 
He  was  living  in  Lincoln  County,  about  one  and  a  half 
miles  from  where  I  lived.  I  was  an  innocent  woman  up 
to  the  time  I  became  intimate  with  defendant.  We  were 
engaged  to  be  married ;  engagement  was  made  when  I  was 
sixteen  years  old.  He  paid  attention  to  me  as  a  friend  with 
all  respect  he  could  ;  made  evening  calls ;  went  out  riding ; 
to  my  sister's  reception  and  to  his  own  house ;  he  brought 
his  sisters  to  see  me  often  ;  he  took  me  to  his  house  once 
or  twice ;   took  me  to  sociables ;  to  Mr.   Dellinger's  and 
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Mr.    Reinhardt's ;    paid    attention   to    me   at   church    and 
respected  me  with  all  respect  he  could.     It  was  in  June  or 
July  when  engagement  took  place ;  I  have  one  child  ;  Dr. 
Crowell  is  its  father  ;  it  was  about  one  year  before  birth  of 
child  that  I  became  engaged   to  defendant ;  child  will  be 
five  years  old  next  May ;  up  to  time  of  said  engagement  I 
was  an  innocent  woman  ;  it  was  a  year  after  engagement 
before  I  had  sexual  intercourse  with  him  ;  at  this  time  he 
was  living  at  his  own  home ;  about  one  year  after  sexual 
intercourse  before  child  was  born  ;  first  had  sexual  inter- 
course with  him  in  my  father's  parlor.     He  lived  in  Lin- 
coln County  from  engagement  to  birth  of  child.     He  was 
away  part  of  the  time  in  Baltimore.     I  told  him  he  ought 
to  fulfill  his  promise ;  he  told  me  some  time  in  the  future 
would  be  better;  don't  know  how  often  I  told  him;  he 
put  me  off  several  times  in  that  way.     Defendant   wrote 
me  several  letters — (letters  are  shown  her  which  she  identi- 
fies as  his  handwriting).     His  faithful  promise  to  marry  me 
and  his  persuasions  made  me  yield ;  I  begged  him  not  to 
ask  it;  I  cried  to  him  not  to  ask  it.     (Child  is  here  shown 
her  which  she  says  is  hers.)     I  had  another  admirer  besides 
him  and  he  asked  me  to  make  him  quit ;  asked  me  if  I 
would  rather  marry  him  to  stop  other  fellows,  which  I  did." 
Cross-examined. — As  near  as  I  can  recollect  it  was  about 
one  year  before  sexual  intercourse  that  we  became  engaged. 
He  asked  me  to  stop  Gus.  Shuford  if  I  would  rather  marry 
him,  and   I  stopped  him ;  something  else  was  said  about 
marriage ;  he  gave  me  his  right  hand  and  promised  if  any- 
thing happened  at  time  of  first  connection  he  would  marry 
me  immediately.     He  went   away  in  September  to  attend 
lectures;  this  intercourse  had  continued  a  month  or  so;  it 
was  first  of  July,  1889 ;  he  had  connection   with  me  from 
the  first  time  till  he  left  more  than  once  ;  he  came  home  iu 
March  ;  child  was  born  in  May,  1890  ;  suppose  it  was  July, 
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1888,  when  I  became  engaged  to  him  ;  don't  think  I  told 
my  father ;  have  no  mother  or  step-mother ;  I  told  my  sister 
soon  after  we  became  engaged;  I  didn't  find  out  my  condi- 
tion till  after  he  went  to  lectures  ;  I  asked  him  to  fulfill  his 
promise  as  soon  as  I  saw  him  ;  he  said  it  was  not  a  suitable 
time ;  I  mentioned  it  to  him  as  often  as  I  saw  him  ;  he  came 
often  before  and  afterwards ;  can't  recollect  number  of  times 
I  mentioned  it  to  him ;  he  said  about  the  same  thing  every 
time — that  it  would  be  better  in  future ;  he  told  me  not  to 
tell  anybody ;  said  his  folks  were  against  it ;  I  told  my  father 
of  my  engagement  before  and  after  pregnancy  ;  I  could  not 
get  heart  up  to  tell  him  and  sister  told  him ;  I  told  him  it 
was  under  promise  of  marriage ;  can't  say  how  long  before 
birth  of  child  before  I  told  him.  We  had  right  smart  of 
company  ;  it  was  not  customary  to  put  light  out ;  it  was  not 
frequently  done — it  might  have  been  done  sometimes;  I 
was  in  sitting-room  with  light  out  with  no  one  else  but 
him ;  it  was  not  a  frequent  occurrence  for  young  men  to 
put  lights  out ;  I  have  with  him  put  light  out  a  time  or 
two ;  no  one  else  was  in  there  when  lights  were  out  as  I 
recollect ;  it  was  before  he  had  connection  with  me  that  he 
told  me  if  anything  happened  he  would  marry  me." 

Letters  from  the  defendant  to  prosecutrix  written  after 
the  pregnancy  and  tending  to  show  a  promise  of  marriage 
admitting  the  paternity  of  the  child,  were  read  in  evidence 
under  objection  by  the  defendant. 

There  was  evidence  corroborative  of  the  testimony  of  the 
prosecutrix  as  to  the  attentions  paid  to  her  by  the  defend- 
ant from  the  time  she  was  12  years  of  age  up  to  the  time 
of  her  pregnancy  during  which  time  he  attended  her  ir  pub- 
lic-at  parties  and  receptions  and,  on  occasions,  carried  her 
to  the  house  of  his  father,  where  his  sisters  lived,  and  other 
friends,  good  and  respectable  people. 

One  witness,  sister  of  prosecutrix,  testified  that   shortly 
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after  the  birth  of  tlie  child,  when  asked  why  he  did  not 
carry  out  his  promise  of  marriage,  defendant  did  not  deny 
that  he  had  made  a  promise  J)nt  said  that  he  was  not  then 
financially  able  to  marry. 

The  defendant  testified  in  his  own  behalf  admitting  the 
illicit  intercourse  with  prosecutrix  (which  he  alleged  began 
in  January,  1889,  instead  of  July,  1889)  but  denied  that 
the  seduction  was  under  promise  of  marriage,  and  stated 
that  he  had  at  no  time  before  the  illicit  intercourse  prom- 
ised to  marry  her. 

Among  other  instructions  prayed  for  by  the  defendant 
and  refused  by  the  Court  was  the  following : 

"The  State  must  satisfy  you  beyond  a  reasonable  doubt, 
by  her  own  and  by  independent  corroborating  evidence, 
that  the  prosecutrix  prior  to  the  alleged  seduction  was  of  a 
virtuous  and  pure  mind  and  heart ;  that  is,  a  mind  free 
from  lustful  and  lascivious  desires  and,  unless  you  are  so 
convinced,  you  will  acquit  the  defendant." 

There  was  a  verdict  of  guilty  and  the  Court  adjudged 
that  the  defendant  pay  a  fine  of  $5,000  and  be  imprisoned  in 
the  State  penitentiary  for  five  years.    Defendant  appealed. 

The  Attorney  General^  for  State. 

Messrs.  Jones  <&  Tillett  and  2>.  W.  Hohinsan^  for 
defendant  ( appellant ). 

Clark,  J.:  The  Code^  Section  1177,  excepts  from  the 
two  years  statute  of  limitation,  perjury,  forgery,  malicious 
misdemeanors  and  deceit.  There  has  never  been  such  an 
indictable  offence  as  "  deceit "  but  the  meaning  of  this  sec- 
tion has  always  been  that  misdemeanors,  the  gist  of  which 
was  malice  or  deceit,  are  within  the  exception.  In  State  v. 
Christianhury^  44  N.  C,  46,  it  was  held  that  there  being 
no  such  offence  as  "  deceit  "  it  would  apply  to  "  cheating  by 
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•false  toten  "  of  which  deceit  was  the  gist  but  would  not 
include  "conspiracy  to  cheat"  "  the  gist  of  which  offence 
is  the  conspiracy  and  the  cheating  but  an  aggravation." 
That  decision  did  not  restrict  deceit  to  "  cheating  by  false 
token,"  but  instanced  that  as  an  offence  coming  within  the 
general  description  of  misdemeanors  by  deceit.  The  stat- 
ute against  seduction  undeF  promise  of  marriage  ( Acts 
1885,  Ct-  248)  had  not  then  been  enacted.  In  State  v. 
Horton^  100  N.  C,  443,  449,  Smith,  C.  J.,  says,  that  this 
statute  "  plainly  contemplates  a  seduction,  brought  about 
by  means  of  a  promise  of  marriage,  in  the  nature  of  deceit." 
Indeed  deceit  is  the  very  essence  of  this  offence,  the  warp 
and  woof  of  it,  so  to  speak.  There  is  more  warrant  for  so 
holding  it  than  the  Court  had  for  placing  cheating  by  false 
token  under  that  head,  for  this  offence  is  perpetrated  solely 
by  reason  of  the  trust  and  confidence  placed  in  the  perpe- 
trator by  the  woman  in  consequence  of  the  intimate  rela- 
tion existing  between  them  and  relying  on  the  promise  of 
marriage  by  means  of  which  he  procures  the  indulgence  of 
his  desires-  In  cheating  by  false  token  there  is  not  this 
dependence  and  breach  of  confidence  and  trust. 

The  Attorney  General  properly  conceded  that  this  crime 
would  not  have  come  under  the  other  exception  in  this  sec- 
tion "  offences  committed  in  a  secret  manner."  That  clearly 
applies  to  crimes  committed  in  such  manner  that  the  offender 
is  unknown  to  the  person  injured. 

The  Act  of  1891,  Ch.  205,  defining  felonies  and  misde- 
meanors, makes  this  offence,  if  committed  since  the  act,  a 
felony  as  to  which  there  is  no  statute  of  limitation.  But 
that  act  does  not  apply  to  this  offence  which  was  committed 
prior  to  its  enactment. 

When  there  is  a  prayer  to  put  the  charge  in  writing  the 

entire  charge  must  be  written.      State  v.  Young,  111  N. 

C,  715  ;  but  as  was  said  by  Smith,  C.  J.,  in  Currie  v.  Clark, 
116—67 
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90  N.  C,  355,  361,  "  it  is  not  the  policy  or  purpose  of  thtf 
statute,  nor  does  the  language  bear  snch  rigorous  construc- 
tion as  to  forbid  any  and  all  oral  expressions  from  the  pre- 
siding judge.  This  would  be  to  subordinate  substance  to 
form  and  subserve  no  useful  purpose."  The  defendant 
prayed  the  Court  to  instruct  the  jury  that  the  offence  was 
barred  by  the  statute  of  limitations.  This  the  Court 
declined  but  orally  told  the  jury  instead,  "  the  statute  of 
limitations  has  nothing  whatever  to  do  with  this  action  and 
you  will  not  take  it  into  consideration."  The  defendant 
has  the  full  benefit  of  the  exception  that  the  prayer  was 
refused  and  has  not  cause  to  complain  that  the  judge  did  not 
write  down  the  incidental  oral  remark. 

Nor  was  there  error  in  refusing  to  give  the  definition  of 
an  innocent  and  virtuous  woman  asked  by  the  defendant. 
The  law  lopks  at  conduct,  and  motive  only  as  shown  by 
conduct,  and  not  at  thoughts  undisclosed  and  natural 
impulses  not  acted  on.  The  precedents  sustain  the  defini- 
tion given  by  the  Court  that  an  innocent  and  virtuous 
woman  is  one  "  who  has  never  had  illicit  intercourse  with 
any  man  and  who  is  chaste  and  pure."  State  v.  Ferguson^ 
107  N.  C,  841.  The  Court  properly  refused  to  go  farther 
and  charge  that  the  prosecutrix  must  have  had  "  a  mind 
free  from  lustful  and  lascivious  desires." 

The  Court  erred,  however,  in  imposing  both  fine  and 
imprisonment.  The  Act  (1885,  Ch.  248)  provides  that  the 
defendant  upon  conviction  of  this  offence  "  shall  be  fined  or 
imprisoned  at  the  discretion  of  the  Court  and  may  be 
imprisoned  in  the  penitentiary  not  exceeding  five  years."" 
The  disjunctive  "or"  cannot  be  construed  "and"  in  a  crim- 
inal statute  when  the  effect  is  to  aggravate  the  offence  or 
increase  the  punishment.  Stat^  v.  Walters^  97  N.  C,  489. 
The  latter  part  of  the  clause  "and  may  be  imprisoned  in  the 
penitentiary,"  &c.,  means  "and  if  the  alternative  of  impris- 
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•onment  is  selected  by  the  Judge,  the  imprisonment  in  his 
discretion  may  be  in  the  penitentiary,  not  exceeding  five 
years. 

This,  however,  does  not  entitle  the  defendant  to  a  new 
trial  bnt  the  case  will  be  remanded  that  sentence  may  be 
imposed  at  the  next  term  of  Catawba  Superior  Court  in  con- 
formity to  this  opinion.  State  y.  Walters^  supra ;  State  v. 
Lawrencey  81  N.  C,  522 ;  State  v.  Queen^  91  N.  C,  659. 
The  verdict  stands.  His  Honor  holding  the  Court  below 
will  in  the  exercise  of  his  discretion,  within  the  limits 
allowed  by  law,  impose  either  fine  or  imprisonment. 

Error.     Remanded. 


STATE  V.  T.  C.  McCOY, 

Ordinance — Conflict  with  General  Law, 

Gambling  being  an  offence  ander  the  general  law  (Ch.  29,  Acts  of 
1891)  a  city  ordinance  covering  the  same  subject  is  void. 

The  defendant  was  convicted  of  gambling  in  violation  of 
a  city  ordinance  and  appealed  to  the  Criminal  Court  of 
Buncombe  in  which,  at  the  January  Term,  1895,  he  was 
tried  and  convicted  before  Jones^  «/.,  and  a  jury,  and 
appealed. 

The  Attorney  General^  for  the  State. 
No  counsel,  contra, 

Faikcloth,  C.  J.:  The  Act  of  Assembly,  1891,  Ch.  29, 
declares,  "That  it  shall  be  unlawful  for  any  person  to  play 
at  any  game  of  chance,  at  which  money,  property  or  other 
thing  of  value  is  bet,  whether  the  same  be  in  stake  or  not. 


1060  IN  THE  SUPREME  COURT.  [116 


Statb  v.  McCoy. 


and   those   who  play   and  those  who  bet  thereon  shall  be 
guilty  of  a  misdemeanor." 

The  ordinance  of  the  City  of  Asheville  under  which  the 
defendant  is  arraigned,  adopted  July  8th,  1887,  says  "Any 
and  all  persons  who  shall  (play)  at  any  game  of  chance  in 
the  corporate  limits  of  the  city  of  Asheville  with  cards,  for 
any  money  or  other  articles  of  value,  whether  said  money 
is  staked  or  not,  shall  pay  a  fine  of  $50."  The  defend- 
ant is  charged  with  gambling  in  said  city  in  1894,  by 
playing  a  game,  of  chance  with  cards  for  money,  &c., 
and  the  oiily  question  submitted  is  "Does  the  Mayor  have 
jurisdiction  of  such  offences?"  Under  the  Act  of  1891, 
supra,  it  is  clear  that  the  Superior  Court  has  jurisdiction 
of  the  offence  therein  declared,  and  it  is  so  well  settled 
that  municipal  by-laws  and  ordinances  must  be  in  har- 
mony with  the  general  laws  of  the  State  and  when  they 
are  in  conflict  the  by-laws  and  ordinances  must  give  way, 
that  w^e  deem  it  unnecessary  to  reargue  the  question.  Town 
of  Washington  v.  Hammmid,  76  N.  C,  33  ;  State  v.  Langston, 
88  N.  C,  692 ;  State  v.  Brittain,  89  N.  C,  574 ;  State  v. 
Keith,  94  N.  C,  933. 

The  fact  that  cities  may  have  different  regulations  on  the 
same  subject  can  make  no  difference  for  they  are  all  subject 
to  the  rule  above  stated.  We  think  the  Mayor  in  the  pres- 
ent case  was  without  jurisdiction  of  the  offence  charged. 

Error. 
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STATE  V.  A.  WERNWAG. 

Indictment  for  Violation  of  Town  Ordinance — Sale  and 

Delivery. 

Where  an  ordinaoce  of  a  towD  prohibited  the  sale  of  fresh  meats 
within  certain  limits,  without  a  license,  and  the  defendant 
who  conducted  the  business  of  a  seller  of  fresh  meats  outside 
of  such  limits,  received  a  telephone  message  from  a  person 
within  such  limits  to  bring  to  the  latter  fresh  meats  of  a  cer- 
tain kind  at  an  agreed  price,  and  subsequently  delivered  and 
received  pay  for  the  same.  Held^  that  as  the  buyer  would 
have  had  the  right  to  reject  the  meats  if  not  such  as  ordered, 
the  transaction  was  executory  until  the  delivery  of  the 
meats  and  the  sale,  therefore,  took  place  within  the  prohib- 
ited limits  and  was  a  violation  of  the  town  ordinance. 

Indictment  for  a  violation  of  a  town  ordinance,  tried  on 
appeal  from  the  Mayor's  court  of  Aeheville,  at  January 
Term,  1895,  of  the  Criminal  Court  of  Buncombe  County, 
before  Jones^  Judge^  and  a  jury.  The  defendant  was  con- 
victed and  appealed.  The  facts  appear  in  the  opinion  of 
Associate  Justice  Montgomery. 

The  Attorney  General^  for  the  State. 
Xo  counsel,  contra, 

Montgomery,  J. :  The  city  of  Asheville,  by  one  of  its 
ordinances,  prohibits  by  fine  the  sale  of  fresh  meats  without 
a  license  first  had  from  the  city,  within  a  radius  of  three- 
fourths  of  a  mile  from  the  Court  House  as  the  centre  of  the 
circle  except  at  the  market  established  by  the  City.  The 
defendant  who  lived  and  conducted  the  business  of  a  seller 
of  fresh  meats  outside  of  the  3-4  mile  limit,  received  a  tele- 
phonic message  from  C.  H.  Southwick,  manager  of  a  hotel 
inside  of  the  limit,  to  bring  to  him  at  the  hotel  some  fresh 
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meats,  the  prices  being  agreed  on.  Agreeably  to  this  mes- 
sage the  defendant  brought,  in  his  own  wagon,  the  meats 
to  the  hotel  and  delivered  the  same,  receiving  payment 
afterwards.  In  making  this  transaction  did  the  defendant 
violate  the  city  ordinance  and  thereby  become  liable  for  the 
fine  imposed  by  the  city  ?  We  are  of  the  opinion  that  he 
did.  In  the  first  place  the  goods  ordered  were  not  of  a 
specific  character  and  therefore  the  contract  was  only  exe- 
cutory. The  witness  said,  "  I  telephoned  to  the  defendant 
to  send  me  some  fresh  beef  and  fresh  mutton,  describing 
such  as  I  desired."  It  cannot  be  doubted  that  if  the  meat 
when  delivered  at  the  hotel  had  not  been  of  the  kind 
ordered,  the  buyer  could  have  refused  to  receive  it. 
"  Where  there  is  a  sale  of  goods  generally  no  property  in 
them  passes  until  delivery,  because  until  then  the  very 
goods  sold  are  not  ascertained."  Benjamin  on  Sales,  Sec. 
315.  The  general  rule  is  that  if  it  is  a  part  of  the  contract 
of  sale  that  the  seller  shall  deliver  the  property  sold  at 
some  place  specified  and  receive  payment  on  delivery,  title 
will  not  pass  until  such  delivery.  Benjamin,  aupra^  Sec. 
325 ;  FAmundmn\,  Fort,  75  N.  C,  404. 

2.  The  transaction  was  executory.  The  difference 
between  this  and  a  sale  is,  that  in  the  latter  the  goods 
which  are  the  subject  of  the  contract  become  the  property 
of  the  buyer  immediately  upon  the  conclusion  of  the  con- 
tract regardless  of  delivery,  and  the  risk  of  loss  or  injury  is 
upon  the  buyer ;  whereas,  in  an  executory  contract  the  title 
to  the  goods  is  in  the  seller  until  the  contract  is  executed. 
If  in  this  case  the  fresh  meats  had  been  lost  or  destroyed 
on  their  way  from  the  defendant's  shop  to  the  hotel,  how 
could  it  be  thought  that  the  proprietor  of  the  hotel  would 
be  compelled  to  pay  for  that  which  he  had  never  received 
and  which  the  defendant  promised  to  deliver  to  him  at  his 
hotel  in  good  condition  \     The  plain  meaning  of  this  mat- 
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ter  is  this:  The  hotel  manager  sent  a  message  to  a  Seller 
of  meats  outside  of  the  3  mile  limit,  "  bring  me  some  fresh 
meats  of  a  certain  description  ;  if  they  are  such  as  I  order  I 
will  take  them  and  pay  you  for  them  ;  if  they  are  not  of  the 
kind  I  order,  I  will  not."     Surely  there  is  no  sale  in  this. 

3.  The  transaction  cannot  be  a  sale.  In  a  bargain  and 
sale,  the  thing  which  is  the  subject  of  the  contract  becomes 
the  property  of  the  buyer  the  moment  the  contract  is  con- 
deluded,  without  regard  to  whether  the  goods  are  delivered 
to  the  buyer  or  remain  in  the  possession  of  the  seller. 
Lester  v.  East^  49  Ind.,  688.  li  by  the  terms  of  the 
contract  the  seller  is  required  to  send  or  forward  the  goods 
to  the  buyer,  the  title  and  risk  remain  in  the  seller  until 
the  transference  is  at  an  end,  after  which  time  the  title  is 
vested  in  the  buyer.  Bloyd  v.  Pollocks^  27  West  Va.,  75  ; 
Taylor  V,  Cole^  111  Mass.,  363;  Fry  v.  Lucas^  29  Penn. 
St.,  356.  The  cases  of  Armstrong  v.  Best^  112  N.  C,  59, 
and  Oher  v.  Smithy  78  N.  C,  313,  are  easily  to  be  distin- 
guished from  the  cases  above  cited,  and  the  points  are  not 
of  the  same  character  with  those.  In  Armstrong  v.  Best^ 
and  Ober  v.  Smithy  the  orders  for  goods  were  written  in 
North  Carolina  and  sent  by  letter  to  Baltimore.  The  goods 
were  selected  by  the  sellers  and  delivered  to  common  carri- 
ers, unconditionally,  for  the  purchasers.  The  delivery  to 
the  common  carriers  completed  the  contract,  and  upon  that 
completion  our  Court  held  that  the  contract  was  governed 
by  the  laws  of  North  Carolina,  and  not  that  the  sale  was 
complete  when  the  goods  were  ordered  in  North  Carolina. 

There  is  no  merit  in  the  exception  made  by  the  defendant 
to  the  Court's  allowing  an  amendment  to  the  warrant 
issued  by  the  mayor.  The  amendment  did  not  change  the 
nature  of  the  action,  and  therefore  the  power  of  the  Court 
to  allow  an  amendment  was  unrestricted.  State  v. 
Vaughan,  91  N.  C,  532 ;  State  v.  Norman,  110  N.  C,  484. 
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There  was  no  error  in  the  judgment  of  the  Court  below 

and  the  same  is  affirmed. 

■ 

Affirmed. 


STATE  V.  G.  W.  DOWNS  et  al. 

Indictment  for  Selling  Intoxicating  Liquors  —  Illegal 
Sale — Ignorance  of  the  Law — Advice  of  Counsel — Intent 
— Indictment —  Verdict, 

1.  Where  an  indictment  charged  the  unlawful  sale  of  spirituous 

liquors  within  two  miles  of  **Bethel  Methodist  Church  in 
Macon  County/'  a  verdict  (following  the  statute  prohibiting 
the  sale)  describing  the  church  merely  as  ''Bethel  Church  in 
Macon  County''  did  not  constitute  a  material  variance. 

2.  An  indictment  charging  the  unlawful  sale  of  spirituous  liquors 

is  not  defective  because  it  does  not  specify  the  kind  of  spir- 
ituous liquors  sold,  inasmuch  as  that  is  a  matter  of  evidence. 

8.  It  is  not  necessary  in  an  indictment  for  the  unlawful  sale  of 
liquors  within  a  prohibited  distance  from  a  certain  church, 
to  refer  to  the  statute  inasmuch  as  it  is  a  public  local  statute 
of  which  the  Court  will  take  notice. 

4.  Ignorance  of  the  law  excuses  no  one  and  the  vicarious  ignorance 

of  counsel  has  no  greater  value ;  therefore,  the  unlawful  sale 
of  spirituous  liquors  is  not  excused  by  the  fact  that  the 
defendant,  acting  under  advice  of  his  counsel,  believed  that 
the  particular  sale  was  not  a  violation  of  the  law. 

5.  The  intention  with  which  an   unlawful  sale  of  intoxicating: 

liquors  was  made  by  one  having  no  authority  to  make  the 
sale  for  any  pur[)ose  is  immaterial. 

6.  A  Government  license  for  the  sale  of  intoxicating  liquors  wUl 

not  protect  the  holder  thereof  from  prosecution  by  the  State 
for  selling  in  violation  of  State  laws. 

7.  An  indictment  charging  the  violation  of  a  certain  section  of  the 

statute  need  not  specify  that  the  act  charged  does  not  come 
within  an  exception  created  by  a  subsequent  section  of  the 
same  statute. 
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Indictment  for  the  unlawful  sale  of  spirituous  liquors 
within  two  miles  of  Bethel  Methodist  Church  in  Macon 
County,  tried  before  Shuford^ «/.,  and  a  jury,  at  Fall  Term, 
1894,  of  Macon  Superior  Court.  The  defendants  were 
tound  guilty — under  a  special  verdict — and  appealed  from 
the  judgment  thereon.     The  special  verdict  was  as  follows  : 

"The  jury  for  their  verdict  say,  that  the  defendants 
within  two  years  before  the  finding  of  this  bill  of  indict- 
ment sold  spirituous  liquor  at  the  place  of  manufacture  in 
Macon  County,  to-wit,  one  gallon  to  one  David  Lewis, 
within  two  miles  of  Bethel  Church,  in  Macon  County. 
Acts  of  1881,  chapter  234. 

"That  before  making  said  sale  the  defendants  inquired  of 
two  reputable  attorneys,  who  practice  law  in  said  county, 
if  the  said  Bethel  Church  was  incorporated,  and  were 
informed  bv  said  attorneys  that  said  church  was  not  incor- 
porated,  and  that  it  would  be  no  violation  of  the  law  for 
them,  the  said  defendants,  to  sell  spirituous  liquors  at  said 
place  of  manufacture  in  quantities  not  less  than  a  gallon. 

"The  defendants  had  license  from  the  United  States  Gov- 
ernment to  manufacture  and  sell  spirituous  liquor  at  the 
place  (ff  manufacture. 

"That  the  defendants  did  not  intend  to  violate  the  law 
when  they  made  said  sale. 

"If,  from  the.  foregoing  facts,  the  Court  is  of  the  opinion 
that  the  defendants  are  guilty,  then  the  jury  find  them 
guilty ;  and  if,  from  said  facts,  the  Court  should  be  of  the 
opinion  that  the  defendants  are  not  guilty,  then  tlie  jury 
find  them  not  guilty." 

The  Attorney  General^  for  State. 

Mr.  J.  F.  Hay^  for  defendants  (appellants). 

Clark,  J.  :  The  indictment  charges  the  sale  of  spiritu- 
ous liquor  within   two  miles  of  Bethel   Methodist  Church 
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in  Macon  county.  The  statute,  Acts  1881,  Ch.  234,  and 
the  verdict  both  describe  the  church  simply  as  Bethel 
Church  in  Macon  County.  There  is  nothing  to  indicate 
that  the  church  is  not  one  and  the  same.  The  added  word 
"Methodist"  in  the  indictment  is  simply  harmless  surplus- 
age or  immaterial  variance.  State  v.  Eaves^  106  N.  C, 
752.  There  is  nothing  tending  to  show  that  there  was  any 
ambiguity  or  more  than  one  Bethel  Church  in  the  County 
as  in  State  v.  Partlow^  91  N.  C,  550,  or  that  the  defend- 
ants were  in  any  wise  prejudiced  in  their  defence  or  misled 
as  to  the  church  which  was  meant.  It  was  not  necessarj' 
that  the  indictment  should  specify  the  kind  of  spirituous 
liquor  sold.  That  was  a  matter  of  evidence.  State  v. 
Pacl(er,  80  N.  C,  439. 

Nor  was  it  necessary  to  refer  to  the  statute  in  the  indict- 
ment as  it  was  a  public  local  statute.  State  v.  Wallace^  94 
N.  C,  827.  Neither  was  it  any  defence  that  before  making 
sale  of  the  liquor  the  defendants  on  inquiry  of  counsel  were 
told  that  the  church  was  not  incorporated  and  that  it  would 
be  no  violation  of  the  law  for  the  defendants  to  sell  within 
two  miles  thereof  at  the  place  of  manufacture  in  quantities 
less  than  a  gallon.  "Ignorance  of  the  law  excuses  no  one,*" 
and  the  vicarious  ignorance  of  counsel  has  no  greater  value. 
State  V.  Boyett^  32  N.  C,  336.  The  law  does  not  encour- 
age ignorance  in  either.  State  v.  Dickeyis^  2  N.  C,  406. 
If  ignorance  of  counsel  would  excuse  violations  of  the 
criminal  law,  the  more  ignorant  counsel  could  manage  to 
be  the  more  valuable  and  sought  for,  in  many  cases,  would 
be  his  advice. 

The  criminal  intent  is  not  the  intent  to  violate  the  law 
but  the  intentional  doing  the  act  which  is  a  violation  of  law. 
It  is  only  when  the  criminality  depends  not  merely  upon  the 
act  but  upon  the  motive  or  intent  with  which  it  is  done  that 
the  intent  becomes  material.     State  v.  McBrayer^  98  N.  C, 
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619 ;  State  v.  Dalton,  101  N.  C,  680 ;  StaU  v.  Wray,  72  N. 
C,  253,  pressed  by  defendant's  counsel,  applies  only  to 
parties  (as  druggists)  authorized  to  sell  for  medieal  purposes 
and  who  therefore  cannot  be  found*guilty  for  merely  selling, 
but  only  if  they  sell  not  in  good  faith  for  such  purposes. 

The  license  from  the  U.  S.  Government  was, only  a  pro- 
tection from  prosecution  by  its  authority.  It  did  not  pro- 
tect the  defendants  from  prosecution  in  the  State  Courts  for 
selling  contrary  to  State  laws.  State  v.  Stevens^  114  N.  C, 
873. 

When  there  is   an   exception  in  ,the  same  clause  which 

creates  the  offence  it  should  be  negatived  in  the  indictment. 

If  the  exception  is  in  another  clause  this  is  not  necessary 

but  it  is  matter  to  be  shown  in  defence.     State  v.  Narmanj 

13  N.  C,  222  ;  State  v.  Tomlinson,  77  X.  C,  528 ;  State  v. 

Beaton,  81  N.  C,  542;  State  \.  Lanier,  88  N.  C,  658; 

State  V.  George,  93  N.  C,  567.     Here  the  proviso  that  the 

act  should  not  apply  to  the  sale  of  vinous  liquors,  is  in  a 

separate  clause,  the  9th,  while  the  provision  violated  by  the 

defendants  is  in  the  2nd  clause.     If  the  liquor  sold  had  been 

vinous  and*  the  defendants  had  wished  to  rely  upon  that 

fact  this  was  matter  of  defence  and  it  was  not  necessary  to 

anticipate  and  negative  it  in  the  indictment. 

No  Error. 
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STATE  V.  J.  S.  GUNTER. 

Indictment  J^or  Secret  Assault — Assault  from  Arnhush. 

1.  An  assault  cannot  be  said  to  have  been  made  in  a  secret  manner 

except  when  the  person  assaulted  was  unconscious  of  the 
presence  as  well  as  of  the  purpose  of  his  adversary. 

2.  Where,  in  a  trial  of  an  indictment  for  a  secret  assault  under  the 

statute  (Ch.  32,  Acts  of  1887)  it  appeared  that  the  prosecutor, 
after  being  ordered  from  defendant's  premises,  saw  the 
defendant  6ome  out  and,  by  pointing,  directed  his  wife^s 
attention  to  a  certain  place  near  by  from  which  prosecutor 
inferred  that  it  was  defendant's  intention  to  go  there  and 
shoot  him,  and  that,  thereupon,  prosecutor  went  home, 
returned  with  his  gun  and  searched  for  defendant  who,  before 
prosecutor  discovered  his  whereabouts,  shot  at  and  wounded 
the  prosecutor  who  recognized  defendant  by  the  flash  of  the 
gun  :  Held^  that  the  assault  was  not  made  '4n  a  secret  man- 
ner'^ within  the  meaningof  the  statute.  (Clark,  J.,  dissents, 
arguendo,) 

This  was  an  indictment  against  the  defendant,  Jasper 
Giinter,  for  a  secret  assault  on  his  brother,  J.  C.  Gunter, 
tried  before  Shuford^  Judge^  and  a  jury,  at  the  Fall  Term, 
1894,  of  the  Superior  Court  of  Graham  County. 

J.  C,  Gunter,  the  principal  witness  for  the  State,  testified 
that  he  is  the  brother  of  the  defendant,  and  that  a  feud  has 
existed  for  several  years  between  himself  and  the  defend- 
ant ;  that  on  a  certain  morning,  within  a  short  time  before 
the  finding  of  the  bill  of  indictment,  he  and  some  members 
of  his  family  were  near  the  defendant's  premises,  and  were 
in  the  act  of  entering  a  pair  of  bars  opening  into  a  field, 
which  was  in  dispute  between  himself  and  the  defendant, 
when  the  defendant  hallooed  to  them  to  leave,  or  something 
to  that  eflect,  and  as  they  did  not  leave,  the  defendant 
ran  into  his  house  and  came  out  with  a  gun  in  his  hand,  and 
stopped  and  said  something  to  his  wife,  which  the  witness 
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did  not  hear,  and  pointed  in  the  direction  of  a  place  near 
the  bars  and  a  short  distance  from  the  witness,  aiid  the  wit- 
ness inferred  from  defendant's  motion  that  the  defendant 
was  going  to  this  place  for  the  purpose  of  shooting  the  wit- 
ness; that  the  witness  ran  to  his  own  house — a  distance  of 
a  few  hundred  yards — and  got  his  gun  and  a  pistol  and  came 
back  toward  the  bars,  and  ne^r  the  place  to  which  the 
defendant  had  pointed,  and  was  looking  for  the  defendant, 
when  the  defendant  fired  his  gun  at  the  witness  from 
ambush  and  shot  the  witness  in  the  leg;  that  the  witness 
fell,  and  as  he  fell  he  looked  toward  the  place  from  where 
the  report  of  the  gun  came,  and  saw  and  recognized  the 
defendant,  about  sixty  yards  away  with  his  gun  ;  that  the 
witness  then  aimed  his  gun  at  the  defendant  and  attempted 
to  shoot,  but  his  gun  failed  to  go  off,  and  he  then  fired  three 
shots  with  his  pistol. 

The  defendant  asked  the  Court  to  charge  the  jury  that» 
inasmuch  as  the  prosecuting  witness  had  been  put  on  notice 
as  to  where  the  defendant  was,  and  was  in  search  of  the 
defendant,  and  was  expecting  to  be  assaulted  by  him,  the 
defendant  was  not,  according  to  the  State's  own  testimony, 
guilty  of  a  secret  assault. 

The  Court  declined  to  give  this  instruction,  and  left  it  to 
the  jury  to  determine  whether  or  not  the  defendant  assaulted 
the  prosecuting  witness  with  a  gun,  as  charged  in  the  bill 
of  indictment,  and  told  the  jury  that  if  the  defendant  com- 
mitted the  assault,  and  committed  it  with  malice  and  with 
intent  to  kill,  and  was  at  the  time  concealed  from  the  wit- 
ness' view  so  that  the  witness  conld  not  see  him,  nor  see  that 
the  assault  was  about  to  be  made,  the  defendant  would  be 
guilty  of  a  secret  assault,  although  the  witness  might  have 
had  reason  to  believe  that  the  defendant  was  near,  and 
meant  to  assault  him. 

To  this  charge  the  defendant  excepted. 
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The  jury  retnrned  a  verdict  of  guilty  against  the  defend- 
ant, and  the  defendant  thereupon  moved  that  the  judgment 
of  the  Court  be  arrested  on  the  ground  that  the  bill  of 
indictment  was  defective,  in  that  it  failed  to  set  out  the 
manner  of  the  assault. 

This  motion  was  overruled,  and  the  Court  pronounced 
judgment,  from  which  the  defendant  appealed. 

The  Attorney  General^  for  the  State. 
Mr.  J.  F.  Ray^  for  defendant  (appellant). 

AvBRY,  J. :  An  "assault  cannot  be  said  to  have  been 
made  in  a  secret  manner  except  where  the  person  assaulted 
is  unconscious  of  the  presence  as  well  as  of  the  purpose  of 
his  adversary."  State  v.  Patton^  116  N.  C,  753.  Accord- 
ing to  the  testimony  of  the  prosecuting  witness  himself,  he 
saw  the  defendant  come  out  of  the  house  after  ordering 
himself  and  his  party  to  leave  his  premises,  and  he  (prose- 
cutor) inferred  from  defendant's  pointing  to  a  place  near 
where  he  stood  that  it  was  the  defendant's  purpose  to  go  to 
that  place  and  shoot  him.  Acting  upon  this  inference  the 
prosecutor  ran  to  his  own  house,  a  distance  of  a  few  hun- 
dred yards,  and  returned  armed  with  a  gun  and  a  pistol, 
and  began  to  search  for  the  defendant  about  the  place  where 
the  latter  had  indicated  to  his  wife  by  pointing,  that  it  was 
his  intention  to  go.  The  defendant  "from  ambush,"  as  the 
prosecutor  testifies,  shot  at  him  before  his  hiding  place  was 
discovered.  At  the  flash  of  the  gun  however,  the  assailant 
was  seen  and  recognized  by  the  prosecutor.  It  seems  there- 
fore that  though  not  previously  discovered,  the  defendant 
was  not  concealed,  but  was  within  the  range  of  the  prose- 
cutor's vision,  if  properly  directed,  all  the  while. 

It  was  never  intended  by  the  Legislature  that  one,  who 
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had  run  several  hundred  yards  to  arm  himself  with  gun 
and  pistol  and  had  returned  for  a  battle  royal  with  an 
adversary  whom  he  knew  to  be  armed  and  ready  and  anx- 
ious for  the  conflict,  should  be  allowed,  because  the  adver- 
sary had  meantime  taken  the  prudent  precaution  to  step 
behind  a  bush  in  order  to  get  the  first  fire,  to  invoke  the 
aid  of  the  criminal  law  to  have  him  convicted  of  a  felony 
for  exhibiting  such  superior  strategy.  The  statute  was 
enacted  to  protect  the  innocent  and  unwary,  not  armed 
belligerents  who,  in  the  search  for  an  enemy,  draw  his  fire 
from  behind  a  masked  battery.  From  the  prosecutor's  own 
testimony  he  was  fully  aware  of  the  defendant's  design,  and 
instead  of  keeping  out  of  his  way,  sought  him  where  he 
expected  to  find  him.  The  State  cannot  now,  because  the 
latter  changed  his  position  in  the  face  of  apparent  danger 
and  shot  before  he  had  been  thrown  on  the  defensive,  insist 
that  the  assault  was  a  secret  one,  or  that  the  injured  party 
was  surprised.  He  had  been  taken  at  no  disadvantage 
because  he  knew  of  the  intent  to  shoot  on  the  part  of  the 
defendant  and  was  thoroughly  prepared  to  meet  it.  Stat£ 
V.  Jeniiinga^  104  N.  C,  774.  He  knew  the  neighborhood 
of  his  proposed  rendezvous  and  was  beating  the  bushes  for 
him,  at  his  own  game,  when  he  was  anticipated  in  his 
design. 

It  was  never  intended  by  the  Legislature  that  one,  who 
is  armed  and  on  the  alert  seeking  an  opportunity  to .  shoot 
another,  should  be  held  the  victim  of  a  secret  assault 
because  his  adversary  steps  out  of  the  open  way  in  order 
(if  we  may  use  a  provincialism)  "to  get  the  drop  on  him," 
instead  of  boldly  confronting  him,  till  pressed  to  the  wall 
by  a  deadly  assault.  The  law  was  not  intended  to  drive  a 
defendant  to  the  dilemma  of  either  waiting  till  he  can 
make  out  a  case  of  self-defense  with  all  of  the  attendant 
risk,  or  subjecting  himself  to  liability  for  a  secret  assault 
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by  taking  the  initiative  as  against  one  who  is  searching  for 
him  with  deadly  purpose  and  prepared  to  carry  it  out,  and 
who  is  fully  aware  that  he  is  in  the  vicinity  and  is  likewise 
armed.  With  such  knowledge  of  the  presence  and  purpose 
of  the  defendant,  if  the  prosecutor  was  taken  at  any  dis- 
advantage, it  was  because  he  wilfully  exposed  himself,  with 
notice  of  the  extent  of  his  own  danger.  It  further  appears 
that  the  person,  who  for  the  purposes  of  the  prosecution 
poses  as  an  innocent  sufferer  from  a  secret  and  unexpected 
assault,  was  himself  trying  to  overcome  forcible  resistance 
to  a  forcible  entry  upon  land  in  possession  of  the  person 
who  offered  the  resistance.  The  assault  was  not,  in  any 
aspect  of  the  testimony  relied  upon  by  the  State,  made  in 
a  secret  manner.  In  refusing  to  instruct  the  jury,  as 
requested,  there  was  error  which  entitles  the  defendant   to 

a  new  trial. 

New  Trial. 

Clark,  J.  (dissenting) :  There  is  no  exception  raising 
any  suggestion  that  the  defendant  acted  in  self-defense. 
The  sole  exception  is  that  he  did'not  commit  the  assault 
"in  a  secret  manner."  The  Legislature,  taking  note  of  the 
fact  that  while  an  attempt  to  commit  either  of  the  other 
three  capital  offences  was  a  felony,  the  attempt  to  murder 
was  only  a  misdemeanor,  punishable  with  fine  and  impris- 
ment,  enacted  Ch.  32,  Acts  1887,  which  provides  that  a 
malicious  assault  and  battery  with  deadly  weapon  "by  way- 
laying or  otherwise,  in  a  secret  manner,  with  intent  to  kilT' 
should  be  a  felony.  This  assault  was  made  with  a  gun  and 
with  intent  to  kill,  the  prosecutor  being  shot  in  the  leg. 
The  witness  is  uncontradicted  who  testified  that  the  defend- 
ant "fired  his  gun  at  him  from  ambush."  It  would  seem 
that  this  was  "by  waylaying,  or  otherwise,  in  a  secret  man- 
ner."   Indeed,  it  is  the  very  mischief  intended  to  be  met  by 
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the  Act  which  proposed  to  lessen  the  number  and  danger  of 
assaults  with  intent  to  kill  by  requiring  the  party  under 
fear  of  heavier  penalty  to  fight  without  concealment, 
openly  and  fairly.  Furthermore,  the  Judge  charged  the 
jury  that  the  defendant  was  guilty  of  a  secret  assault  if 
"he  was  at  the  time  concealed  from  the  witness's  view  (the 
witness  being  the  man  who  was  shot)  so  that  the  witness 
could  not  see  him,  nor  t^ee  that  the  assault  was  about  to  be 
made,"  although  the  "witness  might  have  had  reason  to 
believe  that  the  defendant  was  near  and  meant  to  assault 
him."  This  would  seem  correct.  If  a  man  intending  to 
travel  a  certain  road  is  told  that  an  enemy  is  lying  in  ambush 
for  him,  and  such  enemv  does  fire  on  him  from  ambush  and 
wound  him,  it  is  none  the  less  an  assault  in  a  secret  man- 
ner l>ecause  the  victim  was  put  on  his  guard  and  was 
looking  out,  gun  in  hand,  to  protect  himself.  Tlie  only 
diflFeronce  m  this  case  is  that  the  witness  was  warned  not 
by  a  friend,  but  by  seeing  the  defendant  enter  the  thicket 
along  the  intended  path  of  the  witness,  with  a  gun  in  his 
hand.  The  witness  got  his  gun  and  while  going  ah)ng  the 
path  "was  shot  from  ambush "  by  defendant  who  was 
"  concealed  from  view  "  so  that  witness  could  neither  "  see 
him  nor  that  he  was  about  to  shoot."  The  secret  manner 
deprecated  by  the  statute  is  just  this  mode  of  proceeding, 
and  its  secrecy  is  not  taken  away  by  the  fact  that,  by  warn- 
ing of  friends  or  the  previous  evidence  of  his  eyes,  the  wit- 
ness had  reason  to  believe  that  a  man  was  lying  in  ambush 
with  intent  to  kill  him.  In  State  v.  Jennings,  104  N.  C, 
774,  it  was  held  to  be  a  secret  assault  w^hen  the  prosecutor, 
standing  in  the  public  square  of  a  town,  was  cut  with  a 
knife  from  behind  by  the  defendant  whom  the  prosecutor 
immediately  grabbed.  The  Court  held  that  it  was  not 
necessary  that  defendant  should  have  endeavored  to  conceal 

his  identity,  but  that  the  statute  was  based  "on  the  idea  of 
116—68 
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fair  play, ''  and  to  make  it  "  doubly  dangerous  to  assail  a 
person  on  unequal  terms"  which  in  that  case  consisted  in 
striking  the  witness  with  a  knife  before  he  was  seen.  This 
is  approved  in  State  v.  Shade^  115  N.  C,  757,  and  State  v. 
Patton^  Ihid^  753.  In  all  three  cases  it  is  expressly  stated 
that  "  shooting  by  one  lying  in  ambush  "  would  be  plenary 
proof  of  an  assault  in  a  secret  manner  and  that  less  would 
be  sufficient.  In  the  present  case,  the  testimony  of  the  wit- 
ness is  uncontradicted  that  he  was  "  shot  from  ambush  "  bv 
a  concealed  person  whom  he  could  neither  see  nor  see  that 
he  was  about  to  shoot.  The  jury  found  from  the  evidence 
that  the  defendant  was  the  man  who,  while  thus  concealed 
in  ambush,  shot  the  prosecutor. 


APPENDIX. 


Portrait  of  the  late  Associate  Justice  Rodman,  presented  to  tlie 

Court  on  February  6,  1895. 


Hon.  Geo.  H.  Brown,  Jr.,  addressing  the  Court,  said : 

May  it  please  the  Court:  In  behalf  of  his  sons  and  daughters  I 
have  the  honor  of  presenting  the  portrait  of  William  Blount  Rod- 
man, who  was  for  ten  years  of  his  life  a  member  of  this  Court.  It 
is  right  and  proper  that  we  should  not  only  preserve  in  the  vol- 
umes of  the  Reports  of  this  Court  the  evidences  of  the  wisdom, 
learning  and  ability  of  its  members,  but  that  their  familiar  faces 
should  look  down  from  their  canvasses  upon  the  scene  of  their 
earthly  labors  and  triumphs.  It  is  not  only  calculated  to  inspire 
your  Honors  to  emulate  the  examples  of  your  great  predecessors, 
and  to  write  your  names  in  large  letters  upon  the  judicial  history 
of  the  State:  but  the  young  men  who,  on  each  recurring  Term,  go 
forth  from  this  room  to  engage  in  the  generous  rivalry,  and 
encounter  the  Ufflculties  of  our  profession,  will  catch  hope  and 
inspiration  ns  they  gaze  upon  the  noble  features  of  the  dead  Jurists, 
whose  portraits  ornament  these  walls.  They  will  remember  the 
humble  origin  of  many  of  them,  the  obstacles  overcome,  and  the 
difficulties  surmounted;  and  perchance  ambition's  spark  may  be 
fanned  into  an  energetic  flame  by  the  contemplation  of  their 
careers." 

"Lives  of  great  men  oft  remind  us. 

We  can  make  our  lives  sublime, 
And  departing  leave  behind  us. 

Footprints  on  the  sands  of  time." 

He,  whose  lifelike  portrait  I  have  the  honor  to  present,  was  born 
in  the  town  of  Washington,  North  Carolina,  June  29, 1817,  and  was 
the  son  of  William  Wanton  Rodman  and  his  wife  Polly  Ann,  the 
daughter  of  that  John  Gray  Blount,  whose  name  is  so  well  known 
throughout  Eastern  and  Western  North  Carolina  as  the  largest 
landowner  who  ever  lived  in  the  State.  The  subject  of  this  sketch 
came  of  intellectual  ancestors  on  both  sides.  His  father  is  said  to 
have  been  a  very  able  lawyer,  and  a  man  of  much  intellectual 
force,  who  practiced  law  in  the  City  of  New  York  for  a  number  of 
years,  and  removed  to  Washington,  North  Carolina,  in  1811.  The 
maternal  grandfather,  John  Gray  Blount,  is  said  to  have  been  a 
man  of  strong  and  rugged  personality,  progressive  and  enterpris- 
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ing,  of  great  force  of  character,  and  excellent  jadgment.  He  was 
not  a  member  of  any  of  the  learned  professions.  The  residence 
which  John  Gray  Blount  constructed,  and  where  he  lived  and 
died,  is  now  standing  in  the  town  of  Washington,  and  is  the  home 
of  Judge  Rodman'i^  surviving  sister. 

From  the  early  accounts  that  we  have  of  him,  the  youth  of 
Judge  Rodman  was  very  precocious.  At  the  early  age  of  five  years 
the  young  boy  William  Rodman  was  at  school,  and  according  to 
the  reports  of  his  teacher,  still  in  existence,  he  could  at  the  tender 
age  of  seven  years  scan  and  translate  Latin.  It  frequently  hap- 
pens that  extraordinarily  precocious  children  do  not  fulfill  the 
promise  of  their  youth.  In  this  case,  however,  the  youth  was  but 
the  father  of  the  man.  A  remarkable  capacity  to  acquire  and 
assimilate  learning  was  manifested  in  him  almost  before  he  was  out 
of  frocks,  and  he  retained  this  faculty  in  a  most  remarkable  degree 
unimpaired  up  to  the  close  of  his  long  and  laborious  life.  It  was 
not  simply  the  power  to  remember  that  he  possessed,  but  it  was 
the  faculty  of  complete  assimilation.  What  he  read  and  learned 
became  a  part  of  his  intellectual  fibre.  As  the  healthy  stomach 
takes  up  food,  feeds  and  strengthens  the  body,  so  his  capaciouf^ 
memory  took  up,  digested  and  retained  all  he  read,  and  his  intel- 
lectual powers  grew  and  strengthened  upon'  the  nutriment.  At 
the  age  of  fifteen  young  Rodman  entered  college,  graduating  at 
Chapel  Hill  at  the  age  of  nineteen  with  the  first  distinction. 
While  at  college  he  is  said  to  have  been  a  close  student  and  an 
omnivorous  reader,  a  habit  he  retained  all  his  life.  He  had  the 
advantage  of  studying  law  under  one  of  the  greatest  men  whose 
career  adorns  the  history  of  this  State,  William  Gaston,  clarutn  et 
venerabile  nnmen. 

After  he  came  to  the  Bar  the  young  lawyer  settled  in  his  native 
town.  Making  rapid  strides  he  was  soon  in  the  enjoyment  of  a 
large  and  lucrative  practice.  He  came  to  a  Bar  whose  members 
were  men  of  great  ability  and  distinction  in  their  profession. 

Such  lawyers  as  Stanley,  Bryan,  Donnell,  Warren,  Sattt* rthwaite, 

I* 

Sparrow  and  Carter  were  for  years  his  generous  rivals,  and  consti- 
tuted foemen  worthy  of  his  steel.  In  a  short  time  Mr.  Rodman 
came  into  the  very  front  ranks  of  the  profession  and  was  justly 
and  generally  regarded  as  one  of  the  very  ablest  and  most  learned 
practitioners  in  Eastern  North  Carolina. 

After  1878  I  met  him  at  the  Bar  frequently  in  the  courts  of  Pitt, 
Beaufort  and  Hyde.  Although  his  silvered  hair  betokened 
advancing  years,  yet  to  those  who  witnessed  the  trial  of  the  first 
cause  in  which  he  participated  after  returning  to  the  Bar,  it  was 
plainly  evident  indeed  that  '*  Ulysses  had  come."  There  are  some 
lawyers  who  from  peculiar  mental  endowment,   or  from  taste. 
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acquire  special  skill  in  the  trial  of  certain  kinds  of  causes.  Judgre 
Rodman  tried  all  kinds  well.  His  management  and  speech  in  the 
celebrated  case  of  Washington  Carrowan,  in  which  he  was  leading 
counsel  for  the  prisoner,  proves  that  as  a  criminal  lawyer  he  had 
few  equals  and  no  superiors  in  the  State.  The  trial  of  civil  causes, 
however,  he  much  preferred.  He  prepared  them  exhaustively  and 
tried  them  with  great  success. 

He  managed  a  complicated  boundary  case  with  as  much  ease, 
clearness  and  ability  probably  as  any  lawyer  who  ever  lived  in 
the  State.  Upon  questions  of  tort,  commercial  and  contract  law 
he  was  equally  at  home.  He  was  not  an  orator  in  the  usual  sense 
of  that  word.  He  did  not  try  to  stir  the  passions,  and  he  never 
condescended  to  appeal  to  the  prejudices,  of  a  jury.  He  was  as 
far  removed  from  the  demagogue  as  one  pole  is  from  the  other. 
He  was  essentially  a  reasoner.  His  style  of  speaking  was  as  fluent 
and  easy  as  that  of  any  speaker  I  ever  heard,  and  so  simple  and 
clear  that  the  humblest  intellect  must  surely  have  comprehended 
his  meaning.  It  was  not  only  no  effort  to  listen  to  him,  but  his 
speech  had  that  logical  and  interesting  quality  which  carried  his 
hearers  along  without  effort  on  their  part.  He  was  eloquent,  but 
it  was  the  eloquence  of  pure  reason.  His  speech  flowed  as  smoothly 
and  evenly  as  a  deep  flowing  stream.  It  seldom  surged  as  a 
tempestuous  torrent.  No  lawyer  was  ever  more  devoted  to  the 
interest  of  his  clients.  No  lawver  ever  served  them  with  more 
fldeliry  as  well  as  aV)ility,  and  I  may  add  that  few  ever  demanded 
such  moderate  compensation  for  their  services. 
•  In  1854  Judge  Rodman  whs  associated  by  the  Legislature  with 
the  Honorable  B.  F.  Moore,  then  the  recognized  head  of  the  Bar  of 
this  State,  as  a  Commissioner  to  revise  and  print  a  complete  com- 
pilation of  the  laws  of  this  State.  Their  work  is  known  as  The 
Revised  Code.  It  is  said  that  Mr.  Moore  always  gave  Judge  Rod- 
man credit  for  having  performed  the  larger  share  of  that  work, 
and  that  he  always  spoke  of  him  as  one  of  the  most  thoroughly 
equipped  and  accurate  lawyers  in  the  State.  This  work  though 
now  but  little  in  use  owing  to  the  great  revolution  in  our  laws,  is 
a  monument  to  the  research  and  ability  of  both  of  these  eminent 
men. 

On  Sept.  1st,  1858,  Judge  Hodman  was  married  to  Miss  Camilla 
D.  Croome,  of  Greensboro,  Alabama,  a  lady  who  blended  in  her 
character  the  highest  mental  and  moral  qualities,  coupled  with  a 
charming  personality.  She  died  May  26th,  1887.  The  surviving 
children  of  this  marriage  are  Col.  William  B.  Rodman,  a  distin- 
guished lawyer  living  in  his  father's  native  town  and  occupying 
his  father^s  old  office,  Miss  Lida  T.  Rodman,  Mrs.  Owen  H.  Guion, 
Dr.  John  C.  Rodman  and  Willie  Croome  Rodman  ;   all  of  whom. 
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without  exception,  inherit  the  quick  mental  faculties  and  rare 
intelligence  of  their  parents. 

In  the  home  circle  Judge  Rodman's  character  was  most  beauti- 
ful. In  portraying  this  I  can  do  no  better  than  borrow  the  elo- 
quent pen  of  Mr.  Pulaski  Oowper:  "Hishomeof  all  placeson  earth 
was  the  most  attractive  to  him;  and,  when  not  professionally 
engaged,  at  his  home  he  would  always  be  found,  and  he  never  left 
it  at  night.  Thouglitful,  sympathetic  and  indulgent  to  his  chil- 
dren, ever  alive  to  tlieir  wishes  and  wants,  with  a  heart  as  warm 
and  unselfish  as  was  ever  implanted  in  the  human  breast,  and 
impulses  responsive  to  love  and  tenderness,  it  can  well  be  con- 
ceived how  joyous  was  the  family  tie,  and  how  intense  the  sorrow 
when  death  had  broken  it." 

To  those  who  did  not  know  Judge  Rodman  intimately  this  pic- 
ture may  appear  overdrawn,  for  he  was  very  reserved  in  his  nature, 
and  as  imperturbable  as  a  Teuton.  But  beneath  that  calm  and 
unmoved  exterior  there  dwelt  a  wealth  of  tenderness  and  affection 
that  to-day  finds  a  most  responsive  echo  in  the  hearts  of  those 
who  were  its  objects. 

At  th  e  b  reaking  out  of  the  war  between  the  States  Judge  Rod- 
man raised  a  Company  of  Artillery  and  served  for  some  time  in 
Eastern  North  Carolina.  Afterwards  he  became  a  Judge  of  a  Mil- 
itary Court,  which  position  he  held  until  he  surrendered  at  Appo- 
mattox. In  1868  he  was  elected  to  the  Constitutional  Convention 
and  took  his  seat  in  that  body.  In  the  minds  of  those  who  knew 
Judge  Rodman  well  at  that  time  there  is  no  doubt  that  in 
taking  that  seat  he  was  not  inspired  by  a  desire  for  office.  He  was 
not  an  office-seeker  and  never  had  been.  His  ambition  had  never 
taken  that  form.  Shortly  before  the  War  he  was  tendered  a  high 
Judicial  Station  and  declined  it.  He  had  never  been  a  candidate 
for  any  office  up  to  that  time  that  I  am  aware  of  except  in  1842  he 
ran  for  the  Legislature.  So,  I  am  firmly  convinced  that  he  was  not 
actuated  by  any  selfish  motive  or  desire  for  personal  aggrandize- 
ment. His  motives  were  pure  aiid  patriotic  and  inspired  by  love 
for  his  people  and  his  State.  He  saw  that  coming  events  were 
casting  their  shadows  before,  and  that  his  mother  State  would 
soon  be  under  the  domination  of  an  alien  crew  unless  her  children 
came  to  her  rescue. 

He  hoped,  when  he  took  his  seat  in  that  memorable  body,  to 
lead  it  in  those  paths  of  legislation  conducive  to  the  good  of  the 
State.  He  fervently  believed  that  it  was  the  only  salvation  for 
the  State  that  her  sons,  having  her  true  interests  at  heart,  should 
endeavor  to  take  part  in  formulating  for  her  government  the  new 
Constitution.  That  he  was  only  partially  successful  was  not  his 
fault.    There  is  no  doubt  that,  while  Judge  Rodman's  conserva- 
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tive  view8,  as  frequently  expressed  in  that  Convention,  did  not 
always  prevail,  they  had  a  very  salutary  influence  and  doubtless 
averted  many  harmful  measures  which  otherwise  might  have  been 
engrafted  upon  the  fundamental  law  of  the  State. 

He  also  gave  to  the  Constitution  some  most  valuable  and  useful 
provisions  which  have  been  of  great  utility  as  safeguards  against 
unwise  legislation.  He  was  the  author  of  the  provision  in  the 
Article  on  Revenue  and  Taxation  which  fixes  the  proportion 
between  the  tax  on  property  and  on  the  poll,  I  have  been 
informed  that  this  provision  up  to  that  time  had  not  been  found 
in  the  Constitution  of  any  State  in  the  Union.  He  was  also  the 
author  of  the  provision  which  regulates  State  and  County  taxa- 
tion, and  imposes  a  limit  to  taxation  by  the  County.  I  believe  he 
was  also  the  author  of  the  Married  Woman's  Act,  adopted  in  1869 
and  '70. 

When  the  distinction  between  Law  and  Equity  practice  was 
abolished  and  the  Common  Law  method  of  Civil  Procedure  dis- 
placed by  the  Code,  Judge  Rodman  assisted  more  than  any  other 
in  adapting  the  Code  system  to  the  needs  of  our  State.  He  pre- 
pared a  Criminal  Code,  to  which  he  devoted  great  labor  and 
research.  As  it  was  never  adoi)ted,  its  merits  are  generally 
unknown.  I  have  examined  a  copy  of  it,  and,  while  I  regard  the 
Common  Law  Criminal  Procedure  as  far  superior  to  any  possible 
Criminal  Code,  I  can  say  that  this  work  of  Judge  Rodujiin  bears 
the  impress  of  the  fulness  of  his  learning,  and  of  his  coniprf  hensive 
and  discriminating  mind.  In  leaving  this  part  of  Judge  Hod  man's 
life,  I  must  say  that  1  believe  the  impartial  judgment  of  posterity 
will  declare  that  our  State  is  largely  the  gtiiner  by  his  connection 
with  the  Convention  of  1868. 

Without  eflFort  on  his  part,  Judge  Rodm.in  was  called  to  the 
Bench  of  the  Supreme  Court,  and  took  his  seat  at  the  January 
Term,  1869.  Like  his  preceptor,  the  great  Cfaston,  he  had  no  pre- 
liminary training  as  a  Judge  in  the  nisi pr ins  Courts  of  the  State  ; 
but  I  doubt  if  any  lawyer  ever  brought  to  this  Bench  n)ore  ful- 
ness and  accuracy  of  learning,  a  greater  capacity  for  labor,  or  a 
more  impartial  and  discrimiiuiting  mind.  He  had,  pre-eminently, 
the  judicial  temperament.  Nature  had  made  him  a  just  and 
impartial  man,  and  all  his  life  he  had  followed  the  precepts  of  jus- 
tice and  right  in  his  dealings  with  his  fellow  man. 

There  are  judges,  I  doubt  not,  who  feel  a  tendency  to  sometimes 
allow  their  emotions  to  influence  their  judgment,  and  who  lestrain 
such  feelings  by  the  exercise  of  will  and  the  promptings  of  an 
enlightened  conscience.  Judge  Rodman  needed  no  sueh  curb. 
Impartiality  was,  in  his  composition,  an  intellectual  quality,  a 
feature  of  his  mind  with  which  lie  had  been  endowed   bv   nature. 
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He  was,  also,  more  of  the  philosopher  than  most  of  us.  He  always 
bore  good  fortune  without  undue  elation,  and  adversity  with  won- 
derful equanimity.  I  was  present  in  his  room  at  Hyde  Court  on 
an  occasion  when  a  messenger  from  his.  farm  hurriedly  brought 
him  the  news  that  his  gin  house  and  fifty  bales  of  cotton  had  been 
destroyed  by  fire  the  night  before.  At  the  time  he  was  engaged 
in  writing  an  important  pleading.  He  looked  up  from  his  work, 
asked  the  messenger  tw^o  or  three  questions  and  resumed  his 
writing  with  the  utmost  composure.  It  is  seldom  that  men 
acquire  that  great  control  over  their  feelings  and  emotions 
that  he  possessed. 

At  the  time  Judge  Rodman  came  to  the  Bench,  our  jurisprudence 
underw^ent,  in  many  respects,  a  radical  change.  It  was  a  transi- 
tion period  in  our  history.  The  Court  could  not  alw^ays  **travel 
with  ease  along  the  highway  of  precedent."  New  paths  had  to  be 
blazed  out,  and  a  system  of  law,  in  many  respects,  unfamiliar 
to  our  people,  was  to  be  shaped  and  moulded  to  the  needs  and 
uses  of  a  6i)ar8ely  settled  agricultural  State.  Judge  Rodman*8 
fertile  and  resourceful  brain  lent  invaluable  aid  to  this  Court  dur- 
ing that  period.  His  opinions  upon  Constitutional  questions  are 
justly  regarded  by  the  profession  as  among  the  very  ablest  in  our 
Reports.  His  dissenting  opinions,  in  some  notable  cases,  show  not 
only  the  independence  of  his  mind,  but  the  power  and  force  of  his 
reasoning  faculties  and  his  great  acumen.  His  style  might  well  be 
studied  with  profit  by  the  judicial  writer.  The  simplicity  and 
elegance  of  his  diction  is  evidence  of  the  richness  of  his  vocabu- 
lary. He  was  not  only  a  master  of  his  native  tongue,  but  he  wa« 
entirely  at  home  in  tlie  language  of  Virgil,  as  well  as  Homer  ;  in 
the  language  of  (ioetho,  as  well  as  Hugo.  He  was  a  mathemati- 
cian of  a  high  order,  and  a  belles  leitres  scholar  of  extensive  and 
varied  acquirement.  His  love  of  learning  was  only  exceeded  by 
his  love  of  truth.  It  is  useless  that  I  should  continue  this  imper- 
fect sketch.  No  words  that  1  can  utter  will  add  to  his  fame.  He 
has  made  for  himself,  in  the  records  of  this  Court,  a  monument 
which  will  preserve  his  name  and  memory  to  future  generations 
as  long  as  law  is  revered  and  precedents  are  respected. 

It  only  remain  ,  in  conclusion,  that  1  shall  present  to  your 
Honors  this  portrait  of  a  great  Judge  and  a  good  man,  that  it  may 
hang  among  those  of  his  illustrious  predecessors  and  a^f'Ociates, 
portraying  to  present  and  future  generations  the  lineaments  of  one 
of  those  profound  lawyers  who  assisted  in  expounding  and  main- 
taining the  great  system  of  jurisprudence  under  which  we  live. 
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Following  Judge  Brown,  Hon.  Chark*8  F.  Warren  addressed  the 
Court  as  follows  : 

May  it  please  your  Honors: — I  have  been  requested  by  the 
family  of  the  late  Judge  Rodman  to  be  present  on  this  occasion. 
The  distinguished  jurist  who  has  presented  his  portrait  to  this 
court  has  left  but  little  unsaid.  Born  in  the  same  town  and  living 
neighbors,  members  of  the  same  profession  and  practicing  at  the 
same  bar,  I  esteemed  and  admired  him.  It  is  a  pleasure  to  pay  my 
tribute  to  his  worth  as  a  citizen,  his  purity  a<4  a  man,  his  ability  as 
a  judge  and  his  learning  and  integrity  as  a  lawyer. 

Graduating  at  the  State  University  with  the  first  honors  of  his 
class,  he  was  preparea  for  the  Bar  by  Jiid-ce  Gaston.  A  hard  stu- 
dent, a  ripe  scholar,  a  close  reasoner,  with  high  conceptions  of  the 
dignity  and  honor  of  his  profession,  he  was  splendidly  equipped 
for  the  practice  of  the  law.  There  was  no  flaw  or  crevice  in  his 
armor.  Like  a  knight  of  old  he  entered  the  lists  prepared  to  do 
battle  with  all  comers.  He  at  once  took  and  held  high  position  in 
a  conspicuously  able  and  brilliant  Bar.  Stanly,  Donnell,  Satterth- 
waite,  Warren,  Carter  and  Sparrow,  his  professional  brethren, 
have  all  long  since  gone  over  to  the  Hilent  majority.  They  were 
not  mere  practitioners  trained  and  skilled  in  the  principles  and 
forms  of  the  law.  They  brought  to  the  practice  of  the  law  every 
resource  of  liberal  education  and  cultivated  and  disciplined  facul- 
ties. History,  science,  philosophy  and. the  literature  of  the  living 
and  dead  languages  were  at  their  command.  The  attrition  of 
mind,  like  the  spark  from  the  flint,  drew  forth  their  best  powers- 
They  entered  the  arena  like  the  Greek  athlete,  stripped  and  oiled 
for  the  decisive  wrestle,  and,  if  in  the  contest  they  touched  mother 
earth,  like  Antaeus,  they  arose  strengthened  by  the  contact. 
There  was  a  courtesy  and  esprit  de  corps  among  them  which  gave 
tone  and  character  to  the  profession.  With  them  the  practice  of 
the  law  had  higher  aims  than  the  acquisition  of  money. 

Judge  Rodman  loved  the  law  for  its  own  sake.  He  gave  it  no 
divided  affection,  but  devoted  his  life  to  its  service.  To  him  it 
was  the  noblest  and  most  attractive  of  the  sciences.  To  him  it 
was  a  progressive  science,  adapting  itself  to  social  changes  and 
conditions  and  keeping  pace  with  the  progress  of  invention  and 
the  march  of  civilization.  He  did  not  hesitate  to  discard  the  use- 
less and  obsolete.     He  believed, 


*'  That  man's  the  hetit  conservative 
Who  lo -s  tlie  mouMered  branch  away." 


In  themiturity  of  his  intellect  and  physical  powers  his  capacity 
for  labor  was  immense.  He  considered  nothing  done  while  any- 
thing remained  to  be  done.  Enjoying  a  lucrative  and  exacting 
practice  he  Rtill  found  time  to  labor  in  other  flelds.     With  his  asso- 
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ciates  he  prepared  the  Revised  Code,  which  is  regarded  by  the  pro- 
fession as  a  most  thorough  and  accurate  compilation  of  the  stat- 
ute law  of  the  State.  The  articles  of  the  Constitution  of  1868  upon 
the  Judiciary  and  Revenue  and  Taxation  were  mainly  drawn  by 
him.  A  pleader  of  rare  skill  and  precision  under  the  old  method 
and  schooled  in  its  forms  and  precedents,  he  strongly  advocated 
the  adoption  of  the  new  system.  The  changes  and  alterations  io 
the  New  York  Code  of  Civil  Procedure  necessary  to  adapt  it  to 
our  judicial  system  were  made  by  him.  The  acts  on  Criminal  pro- 
cedure, Draining  Lowlands,  Landlord  and  Tenant  and  Marriage 
were  drawn"  by  him  and  stand  upon  the  statute  books  substan- 
tially as  he  drew  them.  As  a  law  maker  he  was  exact,  painstakings 
and  conscientious.  Lord  Chatham  deprecated  the  presence  of  the 
mere  lawyer  in  Parliament,  and  he  said  you  might  shake  the  Con- 
stitution and  the  lawyer  would  remain  silent,  but  if  you  touched 
a  cobweb  in  Westminter  Hall,  the  exasperated  spider  would 
sally  out  in  its  defense.  Judge  Rodman  had  no  reverence  for  rub- 
bish. 

His  ten  years  service  upon  this  court  was  a  period  of  transition. 
The  State  had  just  emerged  from  a  desperate  civil  war  and  old 
forms  had  vanished  in  the  conflict.  The  foundations  of  society 
were  shaken.  Novel  and  perplexing  questions  arose  which  needed 
to  be  solved  by  the  court.  The  thousand  and  one  questions  inci- 
dent to  a  change  from  one  form  of  government  and  currency  to 
another  and  from  a  system  of  slavery  to  a  free  State,  acts  and  C4>n- 
tracts  which  had  their  birth  and  origin  in  social  disorder,  the  con- 
struction and  adaptation  of  new  laws  enacted  to  meet  the  new  order 
and  condition  of  things,  all  came  up  for  solution.  It  was  a  fierce 
light  which  beat  upon  the  court  in  those  days  of  unrest  and  pas- 
sion. While  its  conclusions  may  not  always  have  met  our  appro- 
bation, no  one  can  deny  its  great  ability.  The  opinions  of  Judge 
Rodman  are  well  considered  and  expressed.  His  style,  if  less  terse 
and  perspicuous  than  that  of  the  great  Chief  Justice  who  presided 
over  the  Court,  was  more  ornate  and  scholarly.  He  was  apt  in 
illustration,  and  wus  a  fine  classical  scholar.  His  knowledge  of 
the  law  was  profound.  He  was  a  great  judge.  Soon  those  who 
have  heard  him  will  pass  away  and  time  will  obliterate  the  monu- 
ment which  marks  his  last  resting  place,  but  his  voice  will  still 
speak  from  the  printed  page. 

Returning  to  the  practice  of  the  law  at  the  expiration  of  his 
judicial  term,  he  found  hU  old  associates  gone  and  younger  men 
contesting  for  the  emoluments  and  honors  of  the  profession.  I 
wish  here  and  now  to  bear  testimony  to  his  uniform  courtesy  and 
kindness,  to  his  absolute  fairness  to  his  professional  brethren,  and 
to  the  modesty  and  amiability  of  his  character.    What  there  was 


APPENDIX.  1083 


in  his  case,  Jud^e  Rodman  developed,  and  he  tried  it  ui)on  its 
merits.  He  planned  no  surprises  and  dug  no  pitfalis  for  his  adver- 
sary. The  trial  of  a  case  was  to  him  the  method  provided  for  the 
ascertainment  of  truth.  He  lacked  the  fire  and  intensity  of  the 
orator.  He  appealed  to  the  intellect  rather  than  to  the  emotions. 
In  his  estimate  of  men  he  was  not  always  correct,  and  by  reason 
of  this,  in  the  trial  of  cases,  he  soiuetimes  lost  when  he  ought  to 
have  won.  In  le^cal  argument  he  was  admirable,  and  he  unfolded 
and  developed  the  equities  of  his  case  with  rare  judgment  and 
power.  No  subject  was  so  bubtle  and  intricate  that  he  could  not 
elucidate  it.  When  he  presented  some  nice  question  of  law,  or 
drew  some  fine  distinction,  I  thought  that  the  science  of  meta- 
physics had  lost  what  the  law  had  gained. 

His  life  was  tilled  with  honors  and  usefulness.  He  has  done  the 
State  service  and  should  live  in  her  history.  Her  judicial  annals 
are  enriched  by  his  labors,  and  he  has  left  his  impress  upon  her 
statute  and  organic  law.  His  memory  will  be  cherished  and  hon- 
ored by  the  members  of  that  profession  to  which  he  devoted  his 
life  and  which  he  so  highly  adorned. 

Remarks  were  also  made  by  Mr.  John  H.  Small,  as  follows  : 

May  it  please  the  Court  : 

The  grateful  spirit  which  prompted  the  presentation  of  the  por- 
trait of  this  eminent  lawyer  and  judge  by  his  family,  is  worthy  of 
commendation . 

It  is  a  beautiful  custom  and,  I  believe,  received  its  impetus  with 
the  removal  of  the  Court  to  this  commodious  and  appropriate 
building.  It  is  well  that  the  living  students  of  the  law  may  look 
upon  the  faces  of  the  great  jurists  of  our  appellate  court  who  have 
laid  deep  and  strong  the  basic  principles  of  our  jurisprudence  and 
that  the  laity  shall  see  here  reflected  the  images  of  these  great  men, 
who,  as  expounders  of  the  law,  have  thrown  a  protecting  panoply 
around  the  liberty  and  property  of  its  citizens. 

Success  in  any  calling  involves  labor,  and,  in  many  instances, 
a  more  or  less  high  degree  of  intelligence,  V)ut,  to  achieve  a  distin- 
guished success  in  the  law,  at  the  bar  or  on  the  bench,  involves  the 
unceasing  industry  of  a  well-matured  mind,  which  no  pretensions 
can  usurp  and  no  false  glamor  deceive. 

The  ultimate  criterion  of  a  lawyer  is  the  verdict  of  his  peers,  and 
as  in  no  other  profession,  their  verdict  is  always  just. 

The  people  of  North  Carolina,  from  the  days  of  the  Colonial 
period  to  the  present,  have  possessed  many  virtues  which,  in 
many  respects,  have  never  received  just  recognition  at  the  hands 
of  the  historian  ;  but  I  wish,  with  becoming  modesty,  to  suggest 
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name  of  the  distinguished  Judge  and  making  fine  promise  of  a  use- 
ful future. 

William  Bland  Rodman,  the  learned  lawyer  and  upright  judge, 
will  live  in  the  annals  of  North  Carolina,  and  his  portrait  upon 
these  walls  will  serve  to  recall  a  life  fraught  with  good  and  fruit- 
ful works. 

Response  of  the  Chief  Justice : 

The  Court  has  listened  to  the  remarks  just  made  with  mueh 
pleasure. 

Judge  Rodman  engaged  in  his  chosen  profession  at  an  ealy  age 
and  pursued  it  diligently  until  his  declining  years,  and  did  so  with 
marked  success.  His  success  at  the  Bar  and  on  the  Bench  as  mem- 
ber of  this  Court  affords  abundant  proof  of  his  distinguished 
,  ability,  astuteness  and  untiring  indubtry.  His  power  was  im- 
pressed upon  the  mind  of  his  profession  and  intelligence  of  the 
people  of  the  State.  The  organic  law,  the  statutes  of  the  State, 
and  the  Court  Records,  and  especially  his  opinions  in  this  Court, 
all  testify  to  his  fine  learning,  his  superior  abilities  and  his  great 
usefulness  to  his  country  and  to  his  profession.  His  learning  was 
general  and  everywhere  disclosed  his  superior  power  and  careful 
thought.  His  example  in  the  work  of  his  profession  is  worthy  of 
imitation  by  those  who  come  after  him.  His  name,  reputation 
and  usefulness  as  a  jurist  will  be  the  inheritance  of  those  who  sur- 
vive long  after  the  memories  of  those  who  knew  him  have  failed. 

The  Court  accepts  the  portrait  cheerfully  and  tenders  its  thanks 
to  the  donors.  It  will  be  suspended  on  the  walls  of  this  hall  in  its 
appropriate  place  and  it  is  now  so  ordered  by  the  Court.  The 
clerk  will  note  these  proceedings  in  his  record  and  superintend  the 
execution  of  the  foregoing  order. 
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ACCEPTANCE  OF  DRAFT  BY  SURVIVING  PARTNERS  OF 
FIRM,  806. 

ACCEPTANCE  OF  TRUST : 

It  is  not  necessary  that  a  trustee  shall  sign  an  instrument  con- 
ferring a  trust  upon  him ;  if  he  takes  possession  of  the 
property  to  which  it  relates  and  acts  under  it,  such  con- 
duct is  equivalent  to  an  acceptance  signified  by  his  signa- 
ture.    Shoe  Co.  V.  Hughes^  426. 

ACTION,  Against  Administrator : 

1.  Where  a  judgment  was  obtained  in  another  State  against 

the  administrators  and  sureties  of  a  deceased  administra- 
tor, and  an  action  was  instituted  in  this  State  for  a  settle- 
ment, such  judgment  is  competent  evidence  against  and 
binding  upon  the  administrators  and  their  privies,  it 
appearing  that  such  administrators  were  present  and 
resisting  the  recovery  in  the  foreign  Court.  Moore  v.  Smith, 
667. 

2.  In  an  equitable  action  for  the  settlement  of  the  estate  of  a 

deceased  administrator  and  to  satisfy  a  judgment  obtained 
in  another  State  against  his  personal  representatives  and 
the  sureties  on  his  bond,  such  sureties  may  intervene  and 
receive  credit  for  what  they  have  paid  on  the  judgment, 
remaining  liable  to  plaintiffs  for  any  balance  due  on  the 
judgment  in  excess  of  what  may  be  realized  in  the  present 
action.    Ibid. 

Against  Corporation,  887. 

Against  Sheriff,  426. 

For  Accounting,  665  : 

1.  Where,  in  an  action  for  an  accounting  against  the  assignee 

of  an  insolvent's  estate,  a  reference  is  made  to  ascertain 
the  condition  of  the  estate  and  the  conduct  of  the  business 
by  the  assignee,  the  parties  are  entitled  from  the  referee 
to  a  statement  of  all  the  items  of  the  account  between 
them  in  order  that  either  may,  if  he  thinl^s  proper,  except 
to  any  particular  item.  Sharpe  v.  Eliason,  665. 

2.  Where  a  referee,  in  such  action,  stated  in  his  report  that  cer- 

tain property  which  had  been  sold  belonged  to  the  assigned 
estate  and  had  been  duly  accounted  for  by  the  assignee  ; 
Held,  that  such  report  was  too  uncertain  in  that  it  failed 
to  state  how  much  was  realized  from  the  sale  and  how  it 
had  been  accounted  for.     Ibid. 


1086  INDEX. 


For  Alimony,  288. 

For  Breach  of  Contract,  102. 

For  Damages,  140,  296,  894,  558,  655,  718,  720,  797,  817,  875,  »40, 

955,  961,  968. 
For  Deceit,  389. 

For  Malicious  Prosecution,  71,  75. 
For  Penalty,  430,  502. 
For  Possession  of  Personal  Property,  761. 
For  Rent,  418. 
For  Slander,  466. 
For  Trespass  on  Land,  856,  843. 
In  Assumpsit,  598. 
In  Nature  of  Creditor's  Bill,  678. 
On  Accepted  Draft,  806. 
On  Coupons  of  County  Bonds,  610. 
On  Insurance  Policy : 

1.  The  Trial  Judge  has  authority  to  order  the  consolidation  of 

several  actions  brought  on  concurrent  policies  of  insurance 
on  the  same  property.    Blackburn  v.  Insurance  Co.^  821. 

2.  Where,  in  an  action  on  fire  insurance  policies,  the  defense  was 

that  the  property  was  fraudulently  burned  by  the  insured, 
it  was  error  to  charge  that  such  burning  must  be  proved 
beyond  a  reasonable  doubt ;  only  a  preponderance  of  testi- 
mony is  required.     Ibid. 

On  Note,  413,  550,  785. 

On  Note  of  Married  Woman,  708. 

Right  of: 

The  right  of  action  against  a  Clerk  of  the  Superior  Court  for 
failure  to  index  a  judgment,  is  assignable.  Redmond  v. 
StntofL  140. 

To  Enjoin  Foreclosure  of  Mortgage,  822. 

To  Foreclose  Mortgage,  504,  537. 

To  R«>cover  Land.  147,  311,  451,  526,  629,  712,  771,  859. 
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To  Recover  Money  Paid  on  Contract  for  Land,  881. 

To  Set  Aside  Fraudulent  Deed,  681,  684. 

To  Set  Aside  Fraudulent  Conveyances  of  Homestead : 

Whatever  doubt  might  have  existed  as  to  the  right  of  creditors 
holding  docketed  judgments  to  have  immediately  set  aside 
as  fraudulent,  and  as  a  cloud  on  their  title,  a  conveyance 
by  the  owner  of  a  homestead  upon  which  such  judgments 
are  a  lien,  they  were  removed  by  Ch.  78,  Acts  of  1893,  which 
provides  that  the  fact  that  the  lands  do  not  exceed  in  value 
the  homestead  exemption  shall  be  no  defence,  but  prohi- 
bits the  sale  of  the  land  until  after  the  expiration  of  the 
homestead.     Younger  v.  Ritchie^  782. 

ADMISSIONS  AND  DECLARATIONS  OF  PRISONER,  990. 

ADMINISTRATOR : 

Action  Against,  667. 

Sale  of  Land  for  Assets,  712. 

ADMINISTRATOR,  Void  Appointment : 

The  appointment  of  an  administrator  upon  the  estate  of  a  liv- 
ing man  is  void  for  all  purposo?,  and  everything  that  is 
founded  upon  it  is  a  nullity,  because  there  was  no  jurisdic- 
tion to  appoint.  {Quwre,  whether  an  administration 
granted,  not  upon  false  information  as  to  a  person^s  death 
but  upon  a  presumption  of  law  arising  from  his  absence 
without  being  heard  from  for  seven  years,  does  not  make 
the  acts  of  the  administration  valiil.)  Springer  v.  Shaven- 
der,  12. 

ADMINISTRATOR,  Exclusive  Authority  of: 

Only  the  administrator  of  a  decedent  can  apply  the  real 
and  personal  assets  of  the  estate  to  the  payment  of  debts, 
when  there  is  no  lien.    HuUlen  v.  Strickland^  185. 

ADVANCEMENTS,  How  Accounted  for: 

Whore  a  will  provides  for  the  equal  distribution  of  the  testa- 
tor's estate  and  one  of  the  devisee*?  is  indebted  to  the  testa- 
tor, it  is  proper  to  add  the  amount  of  such  indebtedness 
to  the  value  of  the  personal  and  real  estate,  and  after 
ascertaining    the    share    of    each,   to    deduct    from    the 


1088  INDEX. 


share  of  the  one  so  indebted  the  amount  of  his  indebted- 
ness.   Balsley  v.  Balsley,  472. 

ADVANCES: 

Landlord's  lien  for  advances  exists  only  for  those  made  during" 
the  year  in  which  the  crop  is  made.     Fleming  v.  Davenport^ 

158. 

AGENT : 

A  husband  who,  with  the  wife's  consent,  acts  as  the  general 
manager  of  her  store,  has  no  implied  authority  to  execute 
in  her  name  a  note  in  payment  for  goods  previously  pur- 
chased.    Witz  V.  6Ya.y,  48. 

AGENCY : 

The  right  or  power  to  purchase  implies  the  right  or  power  to 
pay  or  agree  to  pay  for  the  thing  purchased.  Johnson  v. 
Railroad^  926. 

AGENT  OF  RECEIVER,  Service  of  Summons  on : 

A  service  of  a  summons  upon  a  local  agent  of  the  Receivers  of 
a  corporation  has  the  same  legal  effect  as  if  made  upon  the 
Receivers  personally.     Qrady  v.  Railroad^  052. 

AGRICULTURAL  LIEN  : 

Although  under  sections  1754,  1790  and  1800  of  The  Code  the 
lien  of  a  landlord  for  advances  is  superior  to  that  of  a  third 
party  making  advances  to  the  tenant,  nevertheless  such 
priority  exists  only  for  advances  made  during  the  year  in 
which  the  crops  were  made  and  not  for  a  balance  due  for 
an  antecedent  year.    Fleming  v.  Davenport^  153. 

ALIMONY : 

1.  A  heading  or  title  arranged  by  the  compilers  for  a  chapter 

or  section  of  The  Code  in  no  way  affects  the  construction 
of  the  language  of  the  statute  itself.     Cram  v.  Cram,  288. 

* 

2.  The  fact  that  the  summons,  in  a  proceeding  under  section 

1292  of  The  Code,  of  which  a  Judge  of  the  Superior  Court 
has  jurisdiction,  was  made  returnable  at  Term,  does  not 
affect  the  jurisdiction  of  the  Judge  to  hear  and  determine 
the  matter.     Ihid. 

3.  Vague  and  indefinite  allegations  of  infidelity  on  the  part  of 

a  wife  made  by  a  husband  in  his  answer  to  her  complaint 
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in  a  proceeding  for  support  and  maintenance,  under  sec- 
tion 1292  of  The  Code,  will  not  be  allowed  to  affect  the 
question  of  the  husband^s  liability  in  such  proceeding. 
Ibid. 

4.  Where,  by  an  agreement  for  a  separation  between  husband 

and  wife,  the  former  agreed  to  pay  a  certain  monthly 
allowance,  and  the  husband,  after  paying  several  install- 
ments, discontinued  the  payments,  he  cannot  set  up  the 
agreement  in  bar  of  her  action  for  a  support  under  section 
1292  of  The  Code  even  though  he  discontinued  the  pay- 
ments because  she  demanded  that  the  allowance  be 
increased.    Ibid. 

5.  In  proceedings  under  section  1292  of    The   Code  it  is  the 

province  and  duty  of  the  Judge  to  determine  what  is  a 
reasonable  subsistence  for  the  wife,  either  by  hearing  tes- 
timony himself  or  by  reference  to  a  referee  to  ascertain  the 
facts  as  to  the  income  of  the  husband,  etc.    Ibid. 

AMBIGUOUS  CONTRACT : 

While  courts  may  decide  between  one.  or  two  possible  con- 
structions of  ambiguous  terms  and  may  sometimes  resort  to 
pertinent  extrinsic  evidence  to  arrive  at  a  proper  interpreta- 
tion, they  cannot,  nevertheless,  supply  a  supposed  ellipsis  in 
order  to  give  legal  effe<*t  to  hingUHge  which,  without  addi- 
tion or  alteration,  would  be  meaningless.  Svtcluh'v.  Hicks, 
606. 

AMENDMENT: 

1.  A   discrepancy   between  a  summons  and  a    complaint  in 

respect  to  the  title  of  the  action,  is  not  a  material  defect 
and  an  ami*ndment  is  permissible.  Burrell  v.  Hughes,  430. 

2.  An  amendment  to  a  pleading  does  not  exclude  a  party  from 

the  benefit  of  allegations  in  the  original  pleading.  Thread- 
gill  V.  Commissioners,  616. 

3.  The  Court  may  permit  the  Sheriff  to  amend  his  return  so  as 

to  make  it  speak  the  truth,  and  the  amendment  when  made 
relates  back  to  the  original  term.     Grady  v.  Railroad,  952. 

4.  A  return  of  service  of  a  summons  which  was  made  on  a  local 

agent  of  a  railroad  company  in  the  hands  of  Receivers, 
and  which  recited  that  it  was  served  by  delivering  a  copy 
to  a  person  named  "agent  of  the  defendants  Co.,"  may  be 
amended  by  striking  out  the  word  '*Co.'' 
116—69 
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ANCILLARY  REMEDY  : 

1.  The  ri^htto  an  ancillary  remedy  depends  upon  the  plain- 

titr^B  right  to  the  main  relief  demanded  in  the  complaint. 
Witz  V.  Gray,  48. 

2.  There  being  but  one  form  of  action  in  civil  cases,  the  fact 

that  a  plaintiff  asks  for  one  of  the  many  remedies  ancillary 
thereto,  to  which  he  is  not  entitled,  does  not  affect  the 
action  itself,  which  will  go  on  if  he  is  entitled  to  any  other 
of  the  remedies.    Hargrove  v.  Harris^  418. 

ANIMUS,  in  Slander,  1051. 
APPEAL,  937. 

When  granted. 

1.  Thougliasurety  on  a  prosecution  bond  is  not  a  party  to  the 

action  yet,  w^hen  he  is  made  a  party  to  a  proceeding  to  tax 
the  costs  in  a  case,  he  may  appeal  from  the  order  allowing 
the  motion  to  retax.     Smith  v.  Arthur^  871. 

2.  Where  a  jury  returns  a  special  verdict  on  the  facts  and  the 

Court  enters  a  verdict  thereon  of  not  guilty,  the  State  may 
appeal,    titate  v.  Robinson,  1046. 

When  does  not  lie  : 

1.  Fragmentary  Appealsare  not  allowed.     Hintonv.  Life  Itisu- 

rance  Co.,  22. 

2.  All   appeal   from  a  judgment  for  costs  only,  does   not  lie. 

Futrell  v.  Deans,  38. 

'.\.  Where  a  motion  is  made  to  docket  and  dismiss  an  appeal 
under  Rule  17,  for  failure  of  the  api3ellant  to  docket  the 
same,  the  excuses  for  such   failure  shall   then  be  made. 
Mortgage  Co,  v.  Long,  77. 

4.  In  the  absence  of  a  request  from  or  agreement  with  the 

appellee  that  an  appeal  should  not  be  docketed,  the  fact 
that  negotiations  were  pending  for  a  compromise  is  no 
good  excuse  for  appellant's  failure  to  docket  the  appeal 
and  a  motion  to  reinstate  will  not  be  allowed. 

5.  An  api)eal  will  not  be  entertained  when  the  only  matter 

involved  is  the  question  of  costs.    Elliot  v.  Tyson,  184. 

(J.  A  motion  to  dismiss  an  action  for  want  of  jiirisdiction  or 
because  the  complaint  does  not  state  a  cause  of  action  is 
not  such  a  demurrer  ore  tenus  as  will  permit  an  appeal 
from  its  refusal.     Burrell  v.  Hughes,  430. 
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7.  An  appeal  does  not  lie  ( being  premature)  from  an  order  direct- 

ing the  examination  of  directors  of  a  corporation  under  the 
provisions  of  580  et  seq.  of  The  Code,  in  an  action  by  a  stock- 
holder against  the  corporation,  or  from  a  refusal  to  dis- 
charge such  order.    Holt  v.  Warehouse  Co.,  480. 

8.  An  appeal  does  not  lie  from  a  order  for  the  examination  of  a 

person  in  supplementary  proceedings.  Bruce  v.  Crabtree, 
528. 

9.  The  findings  of  fact  by  a  trial  Court  in  supplemental  pro- 

ceedings are  final  and  cannot  be  reviewed  on  appeal,  unless 
upon  an  exception  that  there  was  no  evidence  to  support 
them  or  One  or  more  of  them.  Hinsdale  v.  Underwood, 
593. 

10.  Where  an  appeal  after  being  on  the  docket  for  two  terms 
was  dismissed,  when  reached  in  its  order  at  the  third  term, 
for  want  of  prosecution,  it  will  not  be  reinstated  on  appel- 
lant's affidavit  that  his  attorney  was  sick,  it  not  appearing 
that  the  appellant  made  arty  enquiry  of  his  attorney 
regarding  the  appeal  or  sought  to  get  other  counsel  to 
prosecute  it.    Martin  v.  Ch ambers,  673. 

11.  The  refusal  of  a  new  trial  upon  the  ground  that  the  ver- 
dict is  against  the  weight  of  the  evidence  is  not  reviewable 
on  appeal.     Alpha  Mills  v.  Engine  Co.,  797. 

12.  An  exception  taken  to  a  charge  after  verdict  was  rendered 
will  not  be  considered  on  appeal.    State  v.  Hart,  976. 

13.  An  assignment  of  error  that  the  Court  declined  to  charge 
as  requested  Avill  not  be  considered  where  the  record  does 
not  show  that  anv  instructions  were  asked  for.  8tate  v. 
Hart,  976. 

14.  Where  there  is  an  assignment  of  error  that  the  evidence 
did  not  justify  the  verdict,  this  Court  will  consider  only 
the  evidence  oflfered  by  the  State.    Ibid. 

15.  Where  the  Trial  Judge  in  his  statement  of  the  case  on 
appeal,  says  that  he  recapitulated  the  evidence  to  the  jury 
and  there  is  nothing  in  the  record  to  contradict  this  state- 
ment, an  assignment  of  error  that  the  ('onrt  did  not  recaj)- 
itulate  the  testimony  will  not  he  considered  on  appc^al, 
Ibid, 

APPEAL,  Certiorari  as  Substitute  for  : 

1.  Where,  upon  an  appeal  being  taken  from  a  judgment,  an 
entry  was  m^ide  upon  the  docket  allowing  time  to  file  bond 
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and  prepare  case  on  appeal,  and  it  was  understood  between 
the  two  attorneys  for  the  appellant  that  one  of  them 
should  attend  to  the  matter,  and  he  neglected  on  account 
of  sickness  to  file  the  bond  and  prepare  and  serve  the  case 
on  appeal ;  Held^  that  no  grounds  exist  for  a  certiorari. 
Boyer  v.  Garner,  125. 

2.  The  giving  of  an  appeal  bond  is  no  part  of  the  duties  of  an 

attorney ;  if  the  attorney  assumes  the  duty  he  does  so  as 
agent  of  the  appellant,  who  is  answerable  for  the  negli- 
gence of  his  attorney.    Ibid. 

3.  Where  the  transcript  is  not  filed  at  the  first  term  after  the 

trial  below,  as  required  by  Rule  5,  on  ihe  failure  of  the 
appellant  to  apply  at  such  term,  as  required  by  Rule  41, 
for  a  certiorari  to  procure  it,  he  is  not  entitled  to  such 
writ  at  a  subsequent  term.  In  such  case,  the  failure  to 
apply  for  a  certiorari  is  not  atoned  for  by  the  alleged  neg- 
ligence of  the  derk  below.    Haynes  v.  Coward,  840. 

'  4.  Where  an  appellant  neglected  to  docket  his  appeal  or  apply 
for  a  certiorari  at  the  next  term  of  this  Court  after  the 
cause  was  determined  in  the  court  below,  the  writ  will  not 
be  granted.     Causey  v.  Snow,  497. 

5.  Where  the  affidavit  in  an  application  for  a  cer^iorarf  showed 
that  the  word  *'not"  was  omitted  in  an  Important  part  of 
the  testimduy  and  was  accompanied  by  a  telegram  from 
the  trial  Judge  to  the  same  elTectand  expressing  his  read- 
iness to  supply  the  omission,  the  writ  will  be  granted. 
Sherrill  v.  Tel.  Co.,  654. 

APPEAL,  When  New  Trial  will  be  ordered  : 

1.  Where,  on  appeal,  the  case  and  counter-case  were  filed  in 

time,  but  the  trial  Judge' died  before  settling  the  case,  the 
appellant,  instead  of  a  new  trial  being  granted,  may  with- 
draw his  case  and  have  the  appeal  tried  on  the  counter- 
case.     Ridley  v.  Railroad,  923. 

2.  Where  an  appellant  in  apt  time  docketed  the  record  proper 

and  applied  for  a  certiorari,  the  case  on  appeal  not  having^ 
been  settled  by  the  tri>il  Judge,  though  case  and  counter- 
case  had  been  duly  served,  and  in  the  meanwhile  the  Judge 
died,  a  new  trial  will  be  ordered.     Taylor  v.  Simmons,  70. 

When  Judgment  Below  Will  be  Affirmed  : 

1.  Where  appellant,  after  a  failure  to  agree  on  the  case  on 
appeal,  does  not  '^immediately"  recjuest  the  trial  Judge  to 
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settle  the  same,  but  delays  for  several  weeks,  and  in  the 
meantime  the  Jadge  dies,  and  no  excuse  is  shown  for  the 
appellant^s  laches,  the  judgment  below  will  be  affirmed. 
Heath  v.  Lancaster,  69. 

2.  An  appellant  must  show  error  affirmatively,  and  where  he 

does  not  do  so  and  the  record  is  insufflci^t  to  determine 
whether  or  not  error  was  committed  by  the  trial  Judge, 
the  judgment  below  will  be  affirmed.  McCrimmen  v.  Parish^ 
614. 

3.  Where  defendant  in  a  criminal  action  made  no  exception  to 

the  evidence  or  instructions  to  the  jury  but  after  convic- 
tion and  refusal  of  motion  for  new  trial  * 'excepted"  with- 
out specifying  anything  to  which  he  excepted,  the  judg- 
ment will  be  affirmed  when  no  error  appears  on  the  record. 
State  V.  Page,  1016. 

Motion  to  Reinstate  Dismissed  Appeal : 

1.  Motion  to  reinstate  dismissed  appeal,  when  not  entertained, 

46. 

2.  The  printing  of  a  record  on  appeal  as  required  by  Rule  80, 

requires  no  legal  skill  and,  hence,  the  negligence  of  counsel 
is  no  excuse  for  the  failure  to  print,  and  where  an  appeal 
has  been  dismissed  for  such  failure  a  motion  to  reinstate 
will  not  be  allowed.    Dunn  v.  Underwood,  525. 

APPEAL,  not  perfected : 

"Where  the  Court  below  affirmed  on  appeal  a  judgment  of  the 
Clerk  in  a  proceeding  before  the  latter  to  set  aside  a  special 
proceeding  for  the  sale  of  land  and  an  appeal  was  taken 
from  said  judgment  of  affirmance  but  was  not  perfected,  a 
subsequent  motion  to  divide  the  action  was  properly  over- 
ruled, the  matters  involved  being  res  judicata.  Langston 
V.  Weil,  205. 

Application  to  amend  case  on  appeal,  87. 
From  Award  of  Arbitrators,  847. 

APPEARANCE  IN  SUPPLEMENTARY  PROCEEDINGS  : 

2.  A  general  appearance  by  the  defendant  before  the  Clerk  in 
supplementary  proceedings  waives  all  defects  in  the  service 
of  the  notice  to  appear.     Hinsdale  v.  Underwood,  593. 

APPLICATION  OF  PAYMENTS  ON  NOTE,  785. 
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ARBITRATORS : 

Where  arbitrators,  or  a  majority  of  them,  fail  to  agree  upon 
an  award,  and  the  parties  cannot  agree  upon  other  arbi- 
trators, they  are  relegated  to  their  legal  rights  and  an 
action  may  be  maintained.     Pretzf elder  v.  Ins.  Co.y  491. 

ARBITRATION  AND  AWARD : 

1.  Arbitration  being  a  favored  mode  of  settling  disputed  mat- 

ters, the  Courts  are  slow  to  set  aside  awards  upon  an  alle- 
gation that  the  arbitrators  have  attempted  and  failed  to 
decide  according  to  law.    Fatton  v.  (Jarrett,  847. 

2.  The  words  **adjudge,"  "determine^^  and  '*award,''  used  by 

arbitrators  in  their  award,  do  not  necessarily  carry  with 
them  the  idea  of  a  judgment  according  to  law  so  as  to 
enable  one  of  the  parties  to  have  the  award  set  aside  for 
errors  of  law  where  the  point  decided  was  doubtful.     Ibid. 

3.  A  naked  promise  by  a  party  to  an  arbitration  and  award  to 

allow  the  other  party  an  additional  credit  for  an  item,  if  it 
should  prove  to  liave  been  inadvertently  omitted  by  the 
arbitrators,  is  without  consideration  and  hence  not  bind- 
ing.   Ibid. 

4.  While  corruption  or  partiality  is  ground  for  setting  aside 

an  award,  mistake  is  not  unless  the  arbitrators  have  been 
led  into  it  by  undue  means  or  through  fraudulent  conceal- 
ment of  a  party.     Ibid, 

5.  Where  one  of  the  parties  to  an  arbitration  executes  his  bond 

for  the  amount  of  an  award,  as  directed  by  the  arbitrators, 
he  is  estopped  to  defend  an  action  thereon  on  the  ground 
that  he  executed  it  in  ignorance  of  a  mistake  in  the  award 
and  of  the  fact  that  the  award  was  reviewable  by  a  court 
as  to  a  question  of  law  involved  therein.    Ibid, 

ARSON,  Indictment  for,  976. 

* 

ASSAULT,  Secret,  1068. 
ASSETS,  Sale  of  land  for,  712. 
ASSIGNEE : 

1.  Unless  specially  authorized  to  do  so,  an  assignee  for  benefit 
creditors  has  no  right  to  waive  the  statute  of  limitations 
or  to  arrest  running  of  the  same  by  partial  payment  on 
debtor's  note.    Battle  v.  Battle^  161. 
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2.  An  assignee  of  judgment  debtor  may  be  examined  in  supple- 

mental proceedings.    Bruce  v.  Crabtree  527. 

3.  In  an  action  to  foreclose  a  mortgage  against  an  insolvent 

mortgagor  and  liis  assignee  to  which  the  creditors  of  the 
former  are  not  parties,  the  assignee  represents  the  creditors 
and  can  interpose  the  defenses  that  would  be  available  for 
them.    Bank  v.  Adrian^  537. 

ASSIGNEE,  Accounting  by: 

1.  Where,  in  an  action  for  an  accounting  against  the  assignee 

of  an  insolvent's  estate,  a  reference  is  made  to  ascertain 
the  condition  of  the  estate  and  the  conduct  of  the  business 
by  the  assignee,  the  parties  are  entitled  from  the  referee  to 
a  statement  of  all  the  items  of  the  account  between  them  in 
order  that  either  may,  if  he  thinks  proper,  except  to  any 
particular  item.     Sharpe  v.  Eliason,  665. 

2.  Where  a  referee,  in  such  action,  stated  in  his  report  that 

certain  property  which  had  been  sold  belonged  to  the 
assigned  estate  and  had  been  duly  accounted  for  by  the 
assignee  :  Uehl,  that  such  report  was  too  uncertain  in  that 
it  failed  to  state  how  much  was  realized  from  the  sale  and 
how  it  had  been  accounted  for.     Ibid. 

ASSIGNMENT,   FRAUDULENT,    Action  to  set    aside,    78,   631, 
684. 

ASSIGNMENT  LAW,  223,  271. 

Chapter  466,  Acts  of  1895,  entitled  ''An  act  to  regulate 
assignments  and  other  conveyances  of  like  nature  in  North 
Carolina,''  applies  only  to  conveyances  made  to  secure  pre- 
existing debts  and  not  to  those  executed  to  secure  a  debt 
growing  out  of  the  transaction  itself  and  for  a  present  con- 
sideration.   Farthing  v.  Carringtnn,  315. 

ASSIGNMENT  BY  CO-PARTNERSHIP: 

1.  With  the  assent  of  the  members  of  a  firm  any  one  of  them 

is  free  to  dispose  of  the  partnership  property  for  his  indi- 
vidual use  and  a  creditor  cannot  intervene  to  prevent  the 
application.    Armstrong  v.  Cai'r,  499. 

2.  An  assignment  of  partnership  property  by  members  of  an 

insolvent  firm  is  not  rendered  fraudulent  as  to  the  firm 
creditors  by  a  clause  therein  preferring  over  partnership 
creditor's  debts  due  to  creditors  of  the  individual  partners. 
Ibid. 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS: 

1.  A  deed  of  assignment  for  benefit  of  creditors  which  directed 

the  trustee,  with  all  reasonable  diligence,  to  sell  and  dis- 
pose of  the  property  conveyed,  including  stock  of  goods,  in 
such  manner  as  he  should  deem  most  beneficial  to  the 
interest  of  aU  concerned,  is  not  void  on  its  face  because  it 
does  not  in  express  terms  restrict  the  trustee  as  to  the  time 
or  manner  of  disposing  of  the  property.  Stonebumer  v. 
Jeffreys,  78. 

2.  The  insertion  in  a  deed  of  assignment  of  a  power  to  replen- 

ish a  stock  of  goods  with  money  arising  from  the  sales  of 
assigned  property  is  not  proof  conclusive  of  a  fraudulent 
intent  or  purpose  to  hinder  and  delay  creditors  when  it  is 
manifest  from  the  whole  deed  that  the  maker's  purpose 
and  design  was  that  the  trustee  should  manage  the  prop- 
erty for  the  benefit  of  all  and  not  for  the  ease,  benefit  or 
comfort  of  the  debtor.    Ibid, 

8.  A  deed  of  assignment  will  be  declared  void  in  law  only 
where  the  debtor  appears  in  express  terms  to  be  providing 
for  his  own  ease,  comfort  or  benefit  to  the  possible  detri- 
ment or  delay  of  his  creditors.     Ibid. 

4.  Even  where  prima  facie  the  deed  appears  to  reserve  an 

unconscionable  benefit  or  to  subject  the  creditors  to  unjust 
hindrance  or  delay,  yet  if  it  also  appear  that  the  language 
of  the  deed  is  susceptible  of  explanation  by  evidence  ali- 
unde,  that  will  make  it  consistent  with  good  faith,  the 
issue  of  fraud  must  be  submitted  to  the  jury  to  determine 
whether  such  extrinsic  evidence  is  sufficient  to  rebut  the 
presumption  of  mala  fides  raised  by  the  deed.    Ibid. 

5.  The  omission  by  a  copyist  in  the  copy  of  a  deed  of  assign- 

ment of  a  single  creditor's*  name  and  claim,  when  it  was 
included  in  the  original  draft  and  in  the  deed  as  recorded 
in  another  county,  is  not  sufficient  to  shift  the  burden  of 
proof  on  the  issue  of  fraud,  it  being,  at  most,  only  compe- 
tent as  a  circumstance  to  be  considered  with  other  evidence 
tending  to  show  bad  faith.    Ibid. 

6.  Where  an   assignment  for  benefit  of  creditors  confers  no 

power  on  the  trustee,  as  agent  of  the  debtor,  to  do  any  act 
to  waive  the  Statute,  or  to  express  a  willingness  or  inten- 
tion to  pay  the  debt  after  it  becomes  otherwise  barred,  a 
partial  payment  made  by  the  trustee  on   a  note  of  the 
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debtor  will  no^  arrest  the  running  or  remove  the  bar  of  the 
Statute  of  Limitation.    Battlev.  Battle^  161. 

7.  While  the  Act  of  1893  (Ch.  453)  does  not  prohibit  bona  fide 

mortgages  to  secure  one  or  more  pre  existing  debts,  yet 
where  a  mortgage  is  made  of  the  entirety  of  a  large  estate 
for  a  pre-existing  debt  (omitting  only  an  insignificant  rem- 
nant of  property)  the  mortgage  is  in  effect  an  assignment 
for  the  benefit  of  creditors  secured  therein,  and  is  subject 
to  the  regulations  prescribed  in  said  Act  of  1893.  Bank  v. 
Gilmer,  684. 

8.  Under  the  act  regulating  assignments  for  benefit  of  creditors 

(Ch,  453,  Acts  of  11893)  the  failure  of  the  assignor  to  file  the 
schedule  of  preferred  debts  as  required  in  said  Act,  renders 
the  deed  of  assignment  void  as  to  attacking  creditors.  Ibid. 

ASSIGNMENT  OF  FUTURE  INTEREST  IN  LAND : 

A  testator  devised  land  to  his  daughter  P,  and  her  heirs,  but 
in  Case  of  her  death,  without  issue  surviving,  then  to  his 
daughter  A.  Held,  that  P  takes  a  conditional  fee  simple 
in  the  land,  liable  to  be  determined  upon  her  dying  with- 
out surviving  issue,  and  A  takes,  by  way  of  executory 
devise,  a  remainder,  or  future  estate  or  interest,  which  she 
may  assign  and  convey  by  deed,  which,  witli  warranty, 
will  be  an  estoppel  upon  her  heirs.     Wright  v  Brown,  26. 

ASSIGNMENT  OF  JUDGMENT: 

1.  The  simple  assignment  of  a  judgment  does  not  carry  with 

it  the  right  of  action  which  the  plaintiff  his  against  a 
Clerk  of  the  Superior  Court  for  failure  to  properly  index 
it.     Redmond  v.  Staton,  140. 

2.  Where  R  bought  from  F  a  judgment  which  the  Clerk  of 

the  Superior  Court  had  failed  to  properly  index,  and  by 
reason  of  such  negligence,  lost  a  lien  upon  land,  and  it  did 
not  appear  that  in  taking  an  assignment  of  the  judgment 
R  contracted  with  F  for  anything  but  the  judgment ;  Held, 
that  R  acquired  only  the  right  to  enforce  the  judgment 
and  to  enjoy  its  fruits,  and  not  the  right,  which  F  had,  to 
sue  the  Clerk  for  his  failure  to  properly  index  it.     Ibid. 

ASSIGNMENT  OF  CLAIM  AGAINST  UNITED  STATES  GOV- 
ERNMENT: 

1.  The  matter  of  the  compensation  of  deputy  United  States  mar- 
shals is  between  them  and  the  marshal  and  not  between 
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them  and  the  Government  and  therefore  the  assignment  of 
their  claims  for  compensation  against  the  marshal  is  not 
in  violation  of  Section  3477  of  the  Revised  Statutes  of  the 
United  States.     Wallace  v.  Douglas^  669. 

2.  Wliere  a  United  States  marshal  accepted  a  draft  on  him  by 
his  deputy  marshal,  "payable  when  I  receive  funds  to  the 
use  of  the  drawer, ^^  he  became  liable  when  the  moneys  were 
placed  to  his  credit  though  he  had  not  taken  manual  pos- 
session thereof.     Ihid» 

ASSIGNMENT  OF  HOMESTEAD: 

1.  Where  a  judgment  debtor  has  lands  allotted  to  him  as  a 

homestead  exemption  of  less  value  than  $1,000,  in  the 
county  of  his  residence  (being  all  of  his  lands  therein)  and 
causes  a  transcript  of  the  allotment  to  be  recorded  in  and 
delivered  to  the  Sheriff  of  another  county  where  he  has 
lands,  it  is  the  duty  of  such  Sheriff,  upon  the  receipt  of  an 
execniion  against  the  debtor,  to  assign  to  the  latter  a 
quantiiy  of  said  lands  sufficient  in  value,  when  added  to 
the  value  of  the  lands  allot  ted  in  the  county  of  the  debtor's 
residence,  to  make  up  the  full  exemption  of  $1,000,  and 
this  Ih  so  notwithstanding  no  exreptions  were  filed  by  the 
debtor  to  the  allotment  made  and  recorded  in  the  county 
of  his  residence.  (  Whitehettd  v.  Spioey,  103  N.  C.,66,  cited 
and  distinguished.)    Spiingtr  v.  Colwell^  520. 

2.  In  such  case,  a  sale  by  the  Sheriff  without  assigning  the 

homestead,  is  void  and  the  deed  made  thereunder  will  be 
cancelled  on  motion  in  the  cause.    Ibid. 

ASSIGNMENT  OF  FIRE  INSURANCE  POLICY,  821. 

ASSIGNOR,  FRAUDULENT,  DECLARATIONS  OF: 

In  ord«'r  to  make  the  declarations  of  the  assignor  after  the 
assignment  competent  evidence  in  the  trial  of  an  action  to 
set  aside  the  deed  as  fraudulent,  it  must  be  shown  by  evi- 
dence outside  of  such  declarations  that  the  assignor  and 
the  assignee  conspired  to  defraud  the  assignor's  creditors. 
Blair  v.  Brown,  631. 

ATTACHMENT,  426. 

*'ATLA\V:' 

The  expression  *'at  law^,''  as  used  in  statutes,  does  not  mean 
merely  a  legal  tribunal,  as  distinguished  from  equitable 
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jurisdietioD,  but,  generally,  our  system  of  jurisprudence, 
whether  legal  or  equitable.    Hooker  v.  Nichols^  157. 

ATTORNEY  AND  CLIENT  (See  also  '^Counsel'')  : 

1.  The  law  does  not  tolerate  thatthesamecoansel  may  appear 

on  both  sides  of  an  adversary  proceeding,  even  colorably, 
and,  in  general,  will  not  permit  a  judgment  or  decree  so 
affected  to  stand  if  excepted  to  in  due  time.  Arringion  v. 
Arrington,  170. 

2.  Where  the  attorney  for  certain  executors  and  devisees,  in  a 

proceeding  against  the  estate  of  the  deceased  person  to 
sell  land  for  the  payment  of  debts,  a] so  represents  a  claim- 
ant and  procures  judgment  for  the  latter,  such  judgment 
will  not  be  allowed  to  stand,  even  though  no  fraud  was 
intended  or  practiced.    Ibid. 

3.  Where  the  trustee  in  a  deed  of  assignment  was  also  acting 

as  attorney  for  a  creditor  thereunder,  a  judgment  against 
the  assignor  in  favor  of  the  creditor,  rendered  on  motion 
of  such  attorney,  will  be  declared  a  fraud  in  law  though 
there  was  no  fraudulent  intent.  Cotton  MUIh  v.  Cotton 
Mills,  647. 

AUTREFOIS  CONVICT,  See  **  Former  Conviction.' 

AWARD,  See  **  Arbitration  and  Award." 

BASTARDY : 

1.  The  Statute  ( Sec.  35  of  2'he  Code )  imposing  a  fine  for  beget- 

ting a  bastard  child,  makes  the  act  a  criminal  offence. 
State  V.  Wynne,  981. 

2.  The  limiting  the  punishment  for  bastardy  to  a  fine  of  $10 

confers  upon  Justices  of  the  Peace  exclusive  jurisdiction 
for  twelve  months  after  the  commission  of  the  offence; 
after  that  period  the  Superior  and  Criminal  Courts  have 
concurrent  jurisdiction  under  Sec.  892  of  2'he  Code.    Ibid. 

3.  The  offence  of  bastardy   is  completed  when  the  child  is 

begotten.     Tbid. 

4.  The  provision  that  the  Court,  in  bastardy  proceedings,  may, 

in  addition  to  a  fine,  compel  the  defendant  to  pay  an 
allowance  to  the  mother,  is  not  unconstitutional  as  author- 
izing imprisonment  for  debt.    Ibid. 
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5.  Under  Section  82  of  The  Code  authorizing  the  Court,  in  bas- 
tardy proceedings,  to  commit  defendant  ''  until  he  find 
surety/^  such  a  judgment,  though  conditional,  is  A^alid. 
Ibid. 

BETTERMENTS : 

When  the  defendant  in  the  trial  of  an  action  for  the  recov- 
ery of  land  sets  up  no  claim  for  betterments  made  or  taxes 
paid,  and  judgment  is  rendered  against  him  for  possession 
and  damages  for  detention,  his  petition  (under  Sec.  473  of 
The  Code)  to  be  allowed  betterments,  etc.,  must  be  made 
before  the  judgment  is  executed.    Boyer  v.  Garner^  125. 

BILLS  &:  NOTES: 

1.  An  endorsee  of  negotiable  paper  for  value  before  maturity. 

without  notice  of  any  infirmity,  takes  it  clear  of  all  equi- 
ties and  defenses  between  antecedent  parties,  excepting, 
only,  (1)  when,  by  statute,-the  paper  is  void  in  whole  or  in 
part  from  its  inception ;  and  (2)  when  the  original  consid- 
eration of  the  paper  is  illegal  or  fraudulent.  Bank  v. 
McNair,  550. 

2.  One  who  purchases  for  value  before  maturity  and  without 

notice  of  any  set-ofTs«  several  notes,  paying  one  half  of 
their  aggregate  face  value  and  giving  credit  to  the  en- 
dorser for  the  other  half,  holds  all  the  notes  free  from  any 
right  of  set-off  in  favor  of  the  maker  as  to  any  remaining 
unpaid.     Ibid. 

3.  In  such  case,  the  fact  that  the  purchaser  of  the  notes  may 

have  sued  and  recovered  on  part  of  them,  does  not  de- 
prive him  of  the  character  of  a  purchaser  for  value  so  as 
to  let  in  the  right  of  set-off  as  to  the  others.    Ibid. 

4.  If  a  note  i»  not  void,  illegal  or  fraudulent,  the  endorsee  who 

takes  it  before  maturity,  for  value  and  without  notice, 
gets  the  title  free  from  all  equities,  regardlessof  how  much 
or  little  he  may  have  paid  for  it.    Ibid. 

BOUNDARIES,  85». 

BREACH  OF  CONTRACT : 

Uncertain  and  speculative  profits  will  not  be  allowed  to 
form  a  part  of  the  recovery  in  an  action  for  damages  for 
breach  of  contract.     Improvement  Co.  v.  Guthrie,  881. 
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BUILDING  AND  LOAN  ASSOCIATIONS  : 

For  an  elaborate  discussion  of  the  business,  purposes,  powers, 
privileges,  methods,  etc.,  of  Building  &  Loan  Associations, 
see  Rowland  y.  Old  Dominion  B.  &  L,  Association^  page 
877,  and  Meroney  v.  Atlanta  B,  &  L.  Association,  page  882. ' 

BURDEN  OF  PROOF : 

1.  The  discharge  of  a  person  arrested  on  a  warrant  by  a  justice 

of  the*peace  for  want  of  sufficient  proof,  casts  the  burden 
of  showing  probable  cause  for  his  arrest  upon  the  person 
who  instigated  the  criminal  proceedings.  Smith  v.  B.  &  L. 
Aasociation^  73. 

2.  In  the  trial  of  an  action  against  a  town  for  personal  injuries 

caused  by  defects  in  a  sidewalk,  the  burden  of  proving  con- 
tributory negligence  is  on  the  defendant.  Russell  v.  Town 
of  Monroe,  720. 

3.  Where  it  appears  that  a  majority  of  directors  of  a  corpora- 

tion met  at  an  unusual  time  and  place  for  holding  meet- 
ings, and  no  record  of  the  meeting  is  produced  or  alleged 
to  exist,  one  who  attempts  to  show  that  the  corporation  by 
the  acts  of  such  meeting  ratified  the  unathorized  act  of  its 
agent,  must  prove  that  the  meeting  was  regular  and  that 
all  the  directors  had  actual  notice  thereof.  Bank  v.  Lum- 
ber  Co,,  827. 

CANCELLATION  OF  DEED,  Action  for, 520. 

CANCELLATION  OF  LEASE : 

Where  a  lessor  under  a  power  contained  in  the  lease  gives 
notice  to  lessee  of  his  intention  to  cancel  the  lease  and 
take  possession  at  the  end  of 'thirty  days,  for  non-payment 
of  rent,  such  notice  is  not  an  offer  which  may  be  accepted 
by  the  tenant  and  thus  made  irrevocable,  but  the  lessor 
may  withdraw  it  and  sue  for  the  rent.  Warehouse  Co.  v. 
Duke,  202. 

CALLS  IN  DEED,  Variations  in,  629. 

CAUSE  OF  ACTION. 

1.  In  an  action  against  one  railroad  company  as  lessor  of 
another  for  injuries  sustained  by  plaintiff,  a  section  hand 
in  the  employ  of  the  lessee,  by  reason  of  the  negligence  of 
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the  section  boss  of  the  latter,  a  complaint  which  alleges 
the  fact  of  incorporation  of  both  companies,  the  making 
of  the  lease,  the  fact  and  nature  of  plaintiff's  employment, 
and  that  in  removing  a  hand  car  from  the  track,  in  response 
to  the  orders  of  his  boss,  the  giving  of  which  at  that  time 
was  negligence,  he  was  struck  and  injured  by  a  passing 
train,  states  a  cause  of  action.    Logan  v.  Railroad^  940. 

2.  While  the  Courts  will  lend  their  aid  in  putting  a  proper  con- 
struction upon  the  facts  stated  Vhere  the  complaint  sets 
out  a  cause  of  action,  though  defectively  stated,  yet  they 
will  not  entertain  a  complaint  which  states  no  cause  of 
action.     Wehh  v.  Hicks,  598. 

CAPITAL  STOCK,  Taxation  of  : 

1.  '^Capital  Stock"  is  a  distinct  subject  of  taxation  from  **share8 

of  capital  stock,"  the  former  representing  the  entire  prop- 
erty, business,  good- will,  etc.,  of  the  corporation  afld 
belongs  to  it,  while  the  latter  belong  to  the  individual 
stockholders  and  are  taxable  ad  valorem  like  other  prop- 
erty.    Co  mm.  V.  Tohacr,o  Co.,  441. 

2.  The  imposition  upon  a  corporation  of  a  tax  on  its  "capital 

stock"  in  addition  to  a  requirement  that  it  shall  list  for 
taxation  and  pay  the  taxes  assessed  on  the  shares  of  it» 
stockholders,  does  not  make  ^'double  taxation."     Ibid. 

8.  It  is  competent  for  the  Legislature  to  tax  the  whole  of  the 
capital  stock  of  a  corporation,  although  to  the  extent  of 
the  value  of  its  real  and  personal  property  (which  must  be 
taxed)  it  is  double  taxation,  but,  under  Sec.  39  of  Ch.  296, 
Acts  of  1893,  providing  for  the  taxation  of  the  capital  stock 
of  corporations,  such  double  taxation  is  avoided  by  taxing 
only  the  value  of  the  capital  stock  in  excess  of  the  value 
of  its  real  and  personal  property  listed  for  taxation  in  this 
State.     Ibid. 

4.  Where  the  value  of  the  capital  stock  of  a  corporation  was 
agreed  to  be  equal  to  the  aggregate  value  of  its  real  and 
personal  property  in  this  and  anothf»r  State,  the  proper 
method  of  determining  the  "capital  wtock"  required  to  be 
listed  under  Sec.  39,  Ch.  296,  Acts  of  1893,  is  to  deduct  from 
such  agreed  value  the  value  of  the  real  and  personal  prop- 
erty listed  for  taxation  in  this  State  only,  and  not  the 
value  of  that  located  in  the  foreign  States.     Ibid. 
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OA8E  ON  APPEAL  (Ske  also  "Appeal''  and  "Certiorari")  : 

1.  Where  appellant,  after  a  failure  to  agree  on  the  case  on  appeal 

does  not  "immediately"  request  the  trial  Judge  to  settle 
the  same,  but  delays  for  several  weeks,  and  in  the  mean- 
time the  Judge  dies,  and  no  excuse  is  shown  for  the  appel- 
lant's laches,  the  judgment  below  will  be  aflBrmed.  Heath 
V.  Lancaster s  69. 

2.  Where  an  appellant  in  apt  time  docketed  the  record  proper 

and  applied  for  a  certiorari,  the  case  on  appeal  not  having 
been  settled  by  the  trial  Judge,  though  case  and  counter- 
case  had  been  duly  served,  and  in  the  meanwhile  the  Judge 
died,  a  new  trial  will  be  ordered.     Taylor  v.  Simmons,  70. 

3.  Where  the  affidavit  in  an  application  for  a  cerWorari  showed 

that  the  word  "not"  was  omitted  in  an  important  part  of 
the  testimony  and  was  accompanied  by  a  telegram  from 
the  trial  Judge  to  the  same  effect  and  expressing  his  readi- 
ness to  supply  the  omission,  the  writ  will  be  granted. 
Sherrill  v.  Tel.  Co..  654. 

4.  Where,  on  appeal, the  case  and  counter-case  were  filed  in  time, 

but  the  trial  Judge  died  before  settling  the  case,  the  appel- 
lant, instead  of  a  new  trial  being  granted,  may  withdraw 
his  case  and  have  the  appeal  tried  on  the  counter-case. 
Ridley  v.  Railroad,  923. 


CASE  ON  APPEAL,  Application  to  amend,  87.      . 

CERTIORARI : 

1.  Where,  upon  an  appeal  being  taken  from  a  judgment,  an 
entry  was  made  upon  the  docket  allowing  time  to  file  bond 
and  prepare  case  on  appeal,  and  it  was  understood  between 
the  two  attorneys  for  the  appellant  that  one  of  them  should 
attend  to  the  matter,  and  he  neglected  on  account  of  sick- 
ness to  file  the  bond  and  prepare  and  serve  the  case  on 
appeal ;  Held,  that  no  grounds  exist  for  a  certiorari.  Boyer 
V.  Garner,  125. 

"2.  Where  an  appellant  neglected  to  docket  his  appeal  or  apply 
for  a  certiorari  at  the  next  term  of  this  Court  after  the 
cause  was  determined  in  the  Court  below,  the  writ  will  not 
•be  granted.   Causey  v.  Snow,  497. 
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3.  Where  the  affidavit  in  an  application  for  a  certiorari  showed 

that  the  word  **not^'  was  omitted  in  an  important  part  of 
the  testimony  and  was  accompanied  by  a  telegram  from 
the  trial  Judge  to  the  same  effect  and  expressing  his  read- 
iness to  supply  the  omission  the  writ  will  be  granted.  Sher- 
rill  V.  Tel.  Co.,  654. 

4.  Where  the  transcript  is  not  filed  at  the  first  term  after  the 

trial  below,  as  required  by  Rule  5,  on  the  failure  of  the 
appellant  to  apply  at  such  term,  as  required  by  Kale  41, 
for  a  certiorari  to  procure  it,  he  is  not  entitled  to  such  writ 
at  a  subsequent  term.  In  such  case,  the  failure  to  apply  for 
a  certiorari  is  not  atoned  for  by  the  alleged  negligence  of 
the  clerk  below.    Hayves  v.  Coward,  840. 

5.  Application  for  a  certiorari  will  be  refused,  when,  480. 

CHARGE  ON  LAND  : 

1  Where  a  testator  devised  land  to  a  grandson  who  was 
directed  to  pay  to  testator's  daughter  one-half  of  its  value 
out  of  the  rents  or  from  ony  other  source  except  by  sale  of 
the  land,  the  daughter's  share  is  a  charge  upon  the  land. 
Hunt  V.  Wheeler,  422. 

3.  Where  a  devisee  of  land  which  was  charged  with  the  pay- 
ment of  half  its  value  to  a  daughter  of  the  testator  agreed, 
by  way  of  compromise,  to  pay  within  a  certain  time  a  less 
amount,  and  upon  such  payment  he  was  to  be  released 
from  all  liability  on  account  of  the  said  charge  upon  the 
land,  and  he  failed  to  pay  the  compromise  sum  within  the 
time  specified ;  Held,  that  the  debt  did  not  become  merely 
a  personal  one  and  the  charge  upon  the  land  was  not 
released  by  such  agreement ;  and  further,  that  the  devisee 
cannot  take  any  benefit  from  such  agreement  since  he  has 
failed  to  comply  with  its  terms.    Ibid. 

3.  In  such  case,  judgment  will  be  given  for  one-half  the  value 
of  the  land,  with  interest  from  the  date  at  which  it  waa 
payable,  and  a  Receiver  will  be  appointed  to  collect  and 
apply  the  rents  of  the  land  to  the  payment  of  such  judg- 
ment.   Ibid. 

CHATTEL  MORTGAGE: 

2.  Where  V,  a  surety  on  a  purchase  money  note  for  a  horse, 
retaining  title  and  duly  recorded,  paid  it  and  did  not  have 
it  transferred  to  a  trustee  for  his  benefit,  and  the  principal 
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debtor  after  mortgaging  the  horse  to  another  person 
delivered  it  to  V,  the  mortgagee  has  a  first  lien  and  is 
entitled  to  possession.    Browning  v.  Porter ^  62. 

CHATTEL  MORTGAGE  OF  CORPORATION  : 

3.  In  the  trial  of  an  action  for  possession  of  personal  property 

claimed  under  a  chattel  mortgage  executed  by  a  corpora- 
tion, it  is  competent  for  the  ad  verse  party  to  go  behind  the 
seal  and  show  that  it  was  not  affixed  by  the  legally  exer- 
cised authority  of  the  company.     Clark  v.  Hodge,  762. 

4.  A  chattel  mortgage  recited  that  a  corporation  was  indebted 

to  the  mortgagee,  "for  which  he  holds  my  note/'  and  to 
secure  the  same  **I  do''  convey  to  him  certain  property 
owned  by  the  corporation,  and  **if  I  fail"  to  pay  the  debt, 
the  mortgagee  may  sell,  allowing  an  attorney  fee  to  be 
charged  to  *me ;'  the  attestation  was  **witiit88  my  hand 
and  seal."  The  niorttrage  was  signed  by  the  ''president" 
of  the  corporation  as  "prenident"  with  his  private  seal, 
and  by  others  *'as  treasurer"  and  "stockholder,"  and  a  cor- 
porate seal  was  set  opposite  to  their  namen.  Held,  that 
such  mortgage  was  a  conveyance  by  tho  president  person- 
ally anil  not  one  by  the  corporation  acting  through  him. 
Ibid. 

5.  Where  the  projierty  described  in  a  chattel  mortgage  which 

purported  to  be  the  act  of  the  corporation  but  was  only 
that  of  an  officer  personally,  belonged  to  the  corporation 
and  was  in  the  adverse  possession  of  the  defendant  at  the 
time  of  the  execution  of  the  mortgage,  the  instrument  was 
properly  excluded  as  evidence  in  an  action  for  the  posses- 
sion of  the  property  by  the  mortgagee.    Ibid. 

CHILD,  CUSTODY  OP : 

1.  A  father  is  entitled  to  the  custody  of  his  children  against 

the  claims  of  every  one,  except  those  to  whom  he  may  have 
committed  their  custody  and  tuition  by  deed,  or  unless  he 
is  found  to  be  unfitted  for  their  care  and  custody.  Latham 
V.  Ellis,  30. 

2.  Where  the  father  of  an  infant  upon  the  death  of  its  mother 

told  the  grandparents  of  the  child  that  the  latter  should 
always  remain  with  them,  but  subsequently  desired  the 
custody  of  the  child  and  upon  refusal  brought  habeas  cor- 
pus proceedings,  and  it  appeared  that  the  father  was  of 
good  moral  character,  industrious  and  kind,  and  in  every 
116—70 
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way  fitted  to  care  for  and  educate  the  child,  the  custody 
was  properly  awarded  to  him.    Ibid, 

CHOSE  IN  ACTION  : 

1.  The  right  of  action  which  the  plaintilT  in  a  judgment  hat) 

against  a  Clerk  of  the  Superior  Court  for  not  properly 
indexing  the  judgment  is  assignable.  Redmond  v.  Staiou, 
140. 

2.  The  simple  assignment  of  a  judgment  does  not  carry  with 

it  the  right  of  action  which  the  plaintiff  has  a^?ainst  a 
Clerk  of  the  Superior  Court  for  failure  to  properly  index 
it.    Ihid. 

CITIES;  See  ^'Mixicipality.'' 

CITY  ORDINANCE,  1007. 

CITIZENSHIP,  DIVERSE  : 

Where  the  ground  for  removal  of  a  cause  from  the  State  to 
the  Federal  Court  is  diversity  of  citizenship,  the  applica- 
tion must  be  made  to  the  State  Court,  and  at  the  t^rm  at 
which  answer  should  be  filed ;  otherwise  the  right  to 
removal  is  forfeited.     Williams  v.  Telephone  Co.,  558. 

CLAIM  AND  DELIVERY  : 

The  fact  that  a  plaintiff  in  an  action  for  rent,  prays  for  the 
ancillary  remedy  of  Claim  and  Delivery  to  which  he  is 
not  entitled,  does  not  affect  his  right  tp  any  other  remedy 
he  may  be  entitled  to.    Hargrove  v.  Harris,  418. 

CLAIM  FOR  BETTERMENTS,  125. 

CLAIM  OF  TITLE  BY   DEFENDANT  IN    ACTION  OF  TRES- 
PASS: 

1.  Wliile  the  failure  of  the  defendant  in  an  action  in  trespass, 
in  ejectment  or  quare  clausnm  f regit  does  not  deprive  him 
of  the  benefit  of  proving  a  better  title  to  a  part  of  the  land 
in  dispute  in  himself,  or  out  of  the  x>laintiff,  yet  he  must 
submit  to  a  judgment  declaratory  of  the  right  of  his  adver- 
sary to  the  land  as  to  which  the  plaintiff  has  been  com- 
pelled to  show  title  and  prove  the  trespass.  Moore  v. 
Angel,  843. 
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2.  Where,  in  an  action  in  trespasSf  the  defendant  failed  to  die- 
claim  title  to  all  the  land  declared  for  by  plaintiff,  but 
recovered  according  to  the  boundaries  set  up  in  his  answer, 
with  a  greater  amount  for  damages  on  his  counter 
claim  than  was  allowed  plaintiff,  plaintiff  is  nevertheless 
entitled  to  costs.    Ibid, 

CLERK  OF  SUPERIOR  COURT,  140: 

Although  the  Clerk  of  the  Superior  Court  cannot,  in  an 
action  for  partition,  reform  the  deed  under  which  the 
plaintiff  claims,  the  Superior  Court  may  grant  such  relief 
when  the  proceeding  is  transferred  or  goes  to  it  by  appeal. 
Helms  V.  Austin^  751. 

CLOUD  ON  TITLE,  Action  to  remove,  782. 


CODE,  THE : 

Section  31, 
32, 
35, 
49, 
81, 
102, 
116, 
124, 
134, 
153, 
155, 
158, 
161, 
102, 
172, 
190, 
192, 
194, 
195, 
199, 
200, 
209, 
217, 

233,-243, 
237, 
258, 


984 

982,  980 

982 

342,  363,  370 

59,  60 

753 

295 

60 

152 

210,  650 

424,  803 

424 

-  331,  471 

162 
163 
524 

-  839,  840 

839 
839 
471 
954 
873 

-  953,  954 

605 

792 

24 
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Section  267, 
272, 

278, 

822, 

841, 

387, 

407, 

413, 

418, 

473, 

519, 

525, 

530, 

550, 

567, 

574, 

578, 

579, 

580, 

581, 

590, 

597, 

.    683, 

685, 

733, 

836, 

837, 

845, 

865, 

892, 

1055, 

1090, 

1177, 

1228, 

1229, 

1245, 

1254, 

1292, 

1326, 

1851, 

1354, 

1855, 

1479, 

1545, 

1546, 


160, 


496 
496 
296 
420 
719 
814 
496 
657 
703 
130 
528,  676 
846 
287 
70 

-  319,325,326,385 

362 

489 

490 

488,  490 

488,  490 

-  527,  765 

966 

24 

653,  765 

874 

.461 

462 

210 

210 

982 

1050 

-  509,  1006 

1056 
689 
700 
776,  778,  779,  780,  781 
160,  770 
292 
535 
764 
387 
435 
701 

-  328,  339,  539,  547 

539,  547,  550 
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Section  1554, 

1562, 

1570, 

1574, 

1661, 

1754, 

1826, 

1828, 

1831, 

1831, 

1832, 

1836, 

1840, 

1883, 

1946, 

2093, 

2096, 

2544, 

2675, 

2689, 

2786,  2787, 

3712, 

3788, 

3788, 

3800, 

3808, 

3805, 

3841, 

3842, 

3844, 

384 

33 

88 

796 

38 

421 

711 

710 

710 

294 

710 

710 

139 

60 

926 

195 

195 

512,  513 

566 

320 

282 

743 

371 

371 

309 

726 

309 

504 

504,  508,  511,  512,  509 

508 


CONSTITUTION,  THE : 
Article    1,  Section  35, 


2,   ' 

'    23, 

3,   ' 

10, 

3,   ' 

'    10, 

4,   ' 

1, 

4,   ' 

2, 

4,   ' 

4, 

4,   ' 

'    10, 

4,   ' 

'    12, 

4,   ' 

25, 

4,   ' 

30, 

7,   ' 

7, 

9,   ' 

4, 

526 
592 
579 
571 
419 
572 
571 
578 
575 
572 
572 
564 
511 
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Article 

9, 

5, 

n 

9. 

13, 

- 

n 

10, 

2, 

- 

li 

10, 

3, 

- 

(t 

11, 

8, 

- 

513 
578 
523 
578 
505 


COLLATERAL  ATTACK : 


1.  While  mere  irregularities  in  the  conduct  of  a   proceeding 

will  not  subject  the  decree  therein  to  a  collateral,  or  even, 
under  some  circumstances,  to  a  direct  attack,  the  rule  is 
different  when  the  allegations  in  the  pleadings  necessary  to 
jurisdiction  of  the  Court  are  untrue,  and  where,  if  the  truth 
had  appeared  on  the  record,  it  would  have  been  the  duty 
of  the  Court  on  motion,  or  ex  mero  motu,  to  have  dismissed 
the  proceeding  for  want  of  jurisdiction.  Springer  v.  Shar- 
endtr^  12. 

2.  Where  the  children  of  a  person,  under  a  misapprehension  of 

the  facts,  admitted  the  allegation,  in  a  proceeding  for  the 
sale  of  their  ancestor's  land,  that  he  was  dead,  and  sub- 
mitted to  a  decree  for  the  sale  of  the  land,  they  will  be 
allowed  in  a  collateral  action  to  impeach  such  decree,  and  to 
.  avoid  the  estoppel  of  title  derived  through  it,  by  showing 
that  their  ancestor  was  in  fact  alive  at  the  date  of  the 
decree  and  sale.     Ibid. 

8.  Where,  in  a  proceeding  to  sell  land,  an  order  of  sale  has  been 
made  and  property  sold  and  the  sale  contirmed,  the  judg- 
ment is  final  and  can  only  be  set  aside  in  a  direct  proceed- 
ing for  that  purpose.     Sjnith  v.  Qray,  811. 

4.  Where  infant  defendants  are  served  with  a  summons  in  pro- 

ceedings for  the  partition  of  land  and  a  guardian  ad  litem 
is  appointed,  a  judgment  affirming  the  sale  cannot  be  set 
aside  in  a  collateral  proceeding  for  alleged  fraud  or  irregu- 
larity.   Ibid. 

5.  Defendant  corporation  made  an  assignment  for  benefit  of 

creditors,  and  plaintiff  through  its  attorney,  who  was  also 
trustee  under  the  defendant's  assignment,  split  up  its 
account  against  defendant  so  as  to  bring  it  within  a  Jus- 
tice's jurisdiction,  and  obtained  judgments  thereon.  The 
defendant  made  no  defense  to  the  actions  before  the  Jus- 
tice of  the  Peace  because  of  quieting  representations  made 
by  the  said  attorney  and  trustee ;  Held^  that,  in  its  answer 
to  a  creditor's  bill,  brought  by  plaintiff,  the  defendant  had 
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the  right,  by  way  of  counter  claim,  to  impeach  the  said 
judgments  for  fraud  and  to  demand  that  they  be  vacated. 
Cotton  Mills  V.  Cotton  Mills,  647. 

6.  In  such  case  the  defendant  need  not  set  out  formally  the 

facts  relied  upon  to  show  its  right  to  equitable  relief,  if 
such  right  can  be  gathered  from  the  whole  answer.     Ibid. 

7.  Where  a  decree  of  Court,  rendered  in  1865,  ordering  the  sale 

of  land,  recited  that  service  had  been  made  on  all  the  par- 
ties to  the  action,  some  of  whom  were  minors,  the  recitals 
will  be  presumed  true  in  a  collateral  attack  ;  and  where  it 
appears,  in  addition,  that  the  guardian  ad  litem  of  the 
minors  was  Clerk  of  the  Court,  and  that  the  rights  of  third 
parties  have  intervened,  the  sale  under  such  decree  would 
not  be  disturbed,  even  in  a  direct  proceeding,  unless  it 
should  clearly  appear  that  the  infants  had,  been  injured 
or  defrauded.     Sledge  v.  Elliott,  712. 

COMMERCIAL  LAW  (See ''NKCiOTiABLK  Instruments^'). 

COMMISSION  MERCHANT,  34. 

COMMISSION,  TELEGRAPH.  211. 

COMPLAINT  (See  ^'PLEADTN(r'). 

COMPROMISE,  426. 

COMPROMISE  DECREE,  284. 

CONCEALED  WEAPON,  Oflfeuce  of  Carrying,  1040. 

CONDEMNATION   OF  LAND   FOR   MUNICIPAL  PURPOSES, 
817. 

CONDEMNATION  OF  RIGHT  OF  WAY: 

Where  a  railroad  company,  seeking  to  condemn  land  for  its 
right  of  way,  has  given  ample  bond  to  cover  any  damages 
resulting  from  its  wrongful  entry  upon  the  land,  an 
injunction  will  not  issue  to  restrain  such  company  from 
entering  upon  the  land  before  the  appraisal  of  damages 
and  the  payment  thereof  into  Court.  Railroad  Co.  v. 
Luniber  Co.,  924. 

CONDITIONAL  FEE: 

A  testator  devised  land  to  his  daughter  P,  and  her  heirs,  but 
in  case  of  lier  death,  without  issue  surviving,  then  to  his 
daughter  A.  Held,  that  P  takes  a  conditional  fee  simple 
in  the  land,  liable  to  be  determined  upon  her  dying  with- 
out surviving  issue,   and  A  takes,  by  way  of  executory 
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devise,  a  remainderf  or  future  estate  or  interest,  which  she 
may  assign  and  convey  by  deed,  which,  with  warranty, 
will  be  an  estoppel  upon  her  heirs.     Wright  v.  Broton^  26. 

CONDITIONAL  JUDGMENT  INVALID,  22. 

CONDUCTOR  OF  RAILROAD  TRAIN: 

1.  A  conductor  is,  in  his  relation  to  those  subject  to  his  orders 

on  the  train  in  his  charge,  a  vice-principal  acting  for  the 
company.    Shadd  v.  Railroad,  968. 

2.  Where  a  servant's  movements  are  directed  by  a  vice-princi- 

pal of  a  corporation  and  the  former  believes  that  discharge 
from  employment  will  follow  his  disobedience  of  orders, 
his  acts  under  such  circumstances  will  not  render  him  cul- 
pable or  guilty  of  contributory  negligence,  but  will  be 
imputed  to  the  company  whose  officer  coerced  him  to  act 
without  regard  to  his  own  wishes  or  judgment.    Ibid. 

CONDITIONAL  SALES,  315. 

CONFESSION  OF  PRISONER: 

Facts  ascertained  in  consequence  of  declarations  or  admissions 
of  a  prisoner,  made  after  threats  or  inducements  held  out 
to  him,  and  the  declarations  connected  with  and  explain 
ing  such  facts  are  admissible.     State  v.  Wiriifton.  990. 

CONFLICT  OF  LAWS : 

1.  Where  a  loan  was  made  by  a  Building  &  Loan  Association  of 

Georgia  to  a  citizen  of  this  State  on  application  to  and 
through  a  branch  agency  of  such  Association  located  in  this 
State  and  managed  l)y  a  local  treasurer  and  collector  in  this 
State,  to  whom  payments  were  to  be  made  and  who  received 
commissions  on  his  collection!?  and  gave  fidelity  bond  to  the 
At»sociation  ;  Held,  that  the  rights  and  liabilitiesof  the  par- 
ties under  the  contract  (though  the  latter  recited  that  it  was 
solvable  in  the  other  State)  must  be  determined  by  the  laws 
of  this  State  and  not  by  the  laws  of  the  other  State — it  being 
the  evident  intent  of  the  parties  that  the  debt  should  bedis- 
chargeil  by  jjayments  to  the  local  treasurer  in  this  State. 
Mtionty  v.  Loan  Association,  882.     Ibid. 

2.  In  the  enforcement  of  a  mortgage  on  land,  the  usury  law  of 

the  State  in  which  the  land  is  will  govern,  the  security 
having  been  given  for  money  to  be  used  in  the  State, 
though  payment  of  the  loan  in  another  State  was  provided. 

3.  Where  a  State  law  and  a  city  ordinance  relate  to  the  same 

matter,  the  latter  must  give  way  to  the  former.    State  v. 

McCoy.  1059. 
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CONNOR'S  ACT,  157,  771 : 

Under  Ch.  147,  Acts  of  1885  (*Connor'8  Act")  which  provides 
that  no  conveyance  of  land  shall  be  valid,  as  against  credi- 
tors and  purchasers  for  value,  but  from  its  re^^istration 
thereof,  a  deed  of  trust  is  of  no  validity  whatever  as  against 
a  judgment  creditor  unless  rei^istered.  Bostic  v.  Young,  766. 

CONSIGNOR  AND  CONSIGNEK,  34: 

CONSIGNMENT: 

1.  When  a  consignor  gives  a  peremptory  order  for  the  sale  of 

goods  consigned,  it  becomes  the  factor's  duty  to  sell  at  once, 
exercising  due  care  and  prudence,  and  if  he  cannot  sell  at 
any  price  he  should  report  that  fact  and  ask  for  instruc- 
tions.    Spruill  V.  BavevporU  34. 

2.  A  factor  or  broker  receiving  express  instructions  must  con- 

form strictly  thereto,  and,  if  loss  result  from  his  disobe 
dience,  he  is  responsible  to  his  principal  in  damages.  Ibid. 

3.  The  fact  that  a  commission  merchant  has  made  advances  to 

•a  consignor  on  goods  consigned  for  sale  does  not  relieve 
him  from  the  duty  of  following  express  instructions  con- 
cerning the  sale,  especially  when  it  does  not  appear  that 
the  consignor  is  insolvent.     Ibid. 

CONSPIRACY  TO  DEFRAUD,  031. 

CONSTITUTIONALITY  OP  LAWS,  981. 

1.  The   Courts   will   nf>t    «>clare   a   Statute   unconstitutional 

unless  it  plainly  and  clearly  appears  tluit  the  General 
Assembly  has  exceeded  its  powers.  If  any  doubt  exists  it 
will  be  resolved  in  favor  of  the  lawful  exercise  of  their 
powers  by  the  representatives  of  the  people.  JSutton  v. 
Phillips,  502. 

2.  An  Act  of  the  Legislature  authorizing  a  certain  person  **to 

act  as  guardian"  of  another  without  giving  Vjond,  is  consti- 
tutional, and  is  in  itself  an  appointment  without  interven- 
tion of  the  Clerk.     Henderson  v.  Doiod,  795. 

CONSTRUCTION  OF  STATUTE : 

An  act  authorizing  the  levy  of  a  tax  by  a  city  on  a  particular 
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date  will  be  construed  as  autliorizing  the  levy  on  that  date 
or  within  a  reasonable  time  thereafter.  J^tate  v.  Worthy 
1007. 

CONTRACT,  202. 

1.  Since  the  Statute  (Section  574  of  The   Code)  and,  indeed, 

independent  of  it,  where  disputed  claims  have  been  pre- 
ferred against  a  town,  it  may  make  a  contract  with  the 
creditor  whereby  the  latter  agrees  to  discount  or  throw  off 
a  portion,  and  such  an  agreement  is  founde<l  upon  a  suffi- 
cient consideration  and  will  be  enforced.  Bank  v.  ('om- 
misa toilers,  389. 

2.  Where,  in  a  written  contract  for  the  exchange  of  stock  in  a 

corporation  for  land,  the  instrument  stated  that  certain 
representations  therein  as  to  the  financial  condition  of  the 
corporation  and  the  value  of  the  stock  were  the  basis  of 
trade,  and  opportunity  was  allowed  the  purcha'-er  of  the 
stock  for  investigation  a«  to  its  value,  and  subsequently  a 
formal  assignment  of  the  stock  was  made  by  a  writinj^ 
which  contained  no  re])resentations;  Held, 

(1.)  That  the  assignment  wasa  part  of  tlie  same  transac- 
tion as  the  agre»*ment  for  the  sale,  and  wasbase^l  upon  it, 
and  the  fact  that  the  assignment  contained  no  representa- 
tions MS  to  the  cojidition  of  the  corporation  or  the  value  of 
the  stock,  will  not  prevent  a  recovery  for  the  breach  of  the 
conditions  contained  in  the  contract  of  sale.  BhifknaUw. 
Hotvlavd,  880. 

(2.)  The  fact  that  the  purchaser  of  the  stock  had  an 
opportunity  to  investigate  the  value  of  the  -tork,  etc., 
will  not  relieve  the  sellers  fmm  liabilities  for  tlu*  misrepre- 
sentations as  to  such  value,  etc.,  for  the  purchaser  was  not 
bound  to  make  such  investigations,  but  had  the  right  to 
rely  upon  the  representations  of  the  sellers. 

•^.  Expressions  of  opinion  as  to  the  value  of  the  subject  matter 
of  a  trade  do  not  remler  the  seller  liable  if  thev  are  incor- 
rect,  unless  both  falselv  and  fraudulentiv  made;  it  is  oth- 
erwise  when  the  representations  are  statemeuts  of  facts 
of  which  the  seller  has  peculiar  means  of  knowledge,  and 
of  which  the  purchaser  is  ignorant;  hence, 

4.  Where,  as  the  basis  of  a  sale  of  stock,  the  seller  makes 
re[)resentations    as    to  the    financial    condition  of  a  cor- 
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poration  and  the  value  of  the  stock  therein,  such  rep- 
resentations constitute  a  warranty  of  the  truth  thereof, 
and  for  a  breach  thereof  the  seller  is  liable  to  the  pur- 
chaser.   IMd. 

5.  Contracting  parties  are  not  prohibited  from  inserting  in  a 

written  agreement  a  provision  that  an  implication,  which 
the  law  would  otherwise  raise,  shall  not  arise.  Bank- 
ing Co.  V.  More  head,  413. 

6.  While  an  executrix   who  fjives  a  note  in  her  representa- 

tive capacity  for  money,  borrowed  to  pay  debts  of  the 
estate,  is  personally  liable,  nothing  else  appearing,  yet 
when  it  is  so  signed,  but  in  the  body  of  the  note  are 
inserted  the  words  "  L.  L.  M.,  Executrix,  etc.,  but  not  per- 
sonally,'' she  is  not  personally  liable.     Ibid. 

7.  In  a  contract  >)etween  two  owners  of    a  note   providing 

that,  should  either  of  them  die  before  the  other,  with- 
out "a  liviog  heir,"  the  survivor  should  become  sole  owner 
of  the  note,  the  words  "  living  heir"  should  be  construed 
to  mean  *'  issue."     Taylor  v.  ISmith,  531. 

8.  A   verbal  agreement  between  two  parties  owning  a  note, 

payable  to  tliem  jointly,  that  upon  the  death  of  either 
without  issue  it  shall  belong  to  the  survivor  is  valid. 
Ibid. 

9.  The  Statute,   Sec.  1326  of  The  Code,   abolishing    survivor- 

ship in  estates  held  in  joint  tenancy,  does  not  prohibit 
contracts  making  the  rights  of  the  parties  dependent  on 
survivorship.     Ibfd. 

# 

10.  Where,    in   response   to  one  issue,   a    jury   found    that  a 

contract  existed  between  two  sisters,  wherebv  the  sur- 
vivor  should  have  the  whole  of  a  certain  note  belonging 
to  them  jointly,  a  finding  in  response  to  another  issue  that 
one  of  the  parties  Jit  a  later  date  made  a  gift  of  her  share 
in  such  note,  is  not  inconsistent  with  the  first  ilnding. 
Taylor  V.  Smith,  531. 

11.  While  courts  may  decide  between  one  of  two  possible  con- 
structions of  ambiguous  terms  and  may  sometimes  resort 
to  pertinent  extrinsic  evidence  to  arrive  at  a  proper  inter- 
pretation, they  cannot,  nevertheless,  supply  a  supposed 
ellipsis  in  order  to  give  legal  etTect  to  language  which,  with- 
out addition  or  alteration,  would  be  meaningless.  Sinclair 
V.  Hicks,  606. 
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12.  A  telegraph  coiuiKiny  raniiot  by  contract  restrict  its  liabil- 
ity for  mistake  or  delay  in  the  delivery  of  a  message. 
Sherrilly.  Tel.  Co.,  655. 

13.  A  contract,  by  which  the  stock,  taken  out  by  a  borrower 
and  assigned  to  the  association,  when  the  mortgage  is  exe- 
cuted, is  forfeited  to  the  association  on  default,  without 
allowance  of  credit  on  the  mortgage  for  the  payments  made 
on  the  stock,  is  unconscionable,  and,  though  upheld  by  the 
laws  of  the  association's  own  state,  will  not  be  enforced  in 
North  Carolina.     Rowland  v.  Loan  Association^  877. 

14.  When  the  foreclosure  has  realized  enough  to  pay  the  sum 
borrowed,  with  interest  at  the  rate  stipulated  on  the  face 
of  the  mortgage,  and  expenses,  and  the  association  has 
allowed  nothing  for  payments  made  by  the  borrower  on 
his  stock,  which  he  assigned  to  the  association  when  he 
made  the  mortgage,  such  assignment  is  to  be  treated  as 
merely  a  pledge  of  additional  security  for  the  loan  and  the 
borrower  is  entitled  to  a  return  of  the  stock.     Ibid. 

15.  Laws  must  be  consistent  with  each  other  and  uniform  in 
their  bearing  upon  all  the  people  of  the  State,  and  inas- 
much as  the  general  law  fixes  the  rate  of  interest  at  six  per 
cent,  per  annum,  no  law  of  the  General  Assembly  can  be 
allowed  to  alter  or  change  the  general  law  in  this  respect. 
Hence,  Ohap.  444,  Acts  of  1895,  amendatory  of  Ch.  7,  Vol. 
2,  of  The  Code,  has  not  the  effect  of  allowing  a  charge  by 
B.  &.  L.  Associations  of  a  greater  rate  than  six  per  cent, 
per  annum  on  loans.     Ihid. 

16.  Plaintiff  brought  action  on  a  contract  whereby  he  agreed 
to  act  as  agent  of  a  building  and  loan  association  and  to 
pay  his  own  expenses,  in  consideration  of  being  paid  com- 
missions for  stock  sold  by  him  with  renewal  interest  in 
monthly  installments,  alleging  certain  amounts  to  be  due 
him  on  each,  and  alleged  a  wrongful  repudiation  of  the 
contract  by  defendant.  The  defendant  pleaded  payment 
of  the  amounts  earned  on  the  renewal  interest,  and  on  the 
trial  plaintiff  abandoned  his  claim  as  to  the  commissions 
and  as  to  the  breach  of  contract:  Held^  that  plaintiff  can- 
not recover  the  expenses  incurred  by  him  in  behalf  of  de- 
fendant in  rendering  the  services  under  the  contract,  that 
cause  of  action  not  having  been  pleaded.  Smith  v.  B.  d- 
L.  Association,  102. 
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17.  Wiiere  a  person,  as  agent  of  another,  contracts  to  sell  an 
engine  of  .a  certain  kind  and  knowingly  delivers  an  inferior 
one,  the  purchaser  may  retain  the  engine  and  sue  both 
principal  and  agent  for  damages.  Alpha  Mills  v.  Engine 
Co.,  797. 

CONTRXCT  FOR  SALE  OF  LAND: 

1.  The  Statute  of  Frauds  (Sec.  1554  of  The  Codf)  only  requires 

that  a  contract  for  the  sale  of  land  shall  be  in  writing, 
signed  by  *'the  party  to  be  charged  therewith,"  and  does 
not  render  void  a  contract  that  contains  a  defective 
description  merely.    Improvement  Co.  v.  Guthrfe,  381. 

2.  A  contract  concerning  the  sale  of  land,  if  signed  by  the  ven- 

dor only,  binds  him  but  not  the  vendee.    Ibid. 

3.  If,  under  a  parol  contract  for  the  sale  of  land,  the  vendor 

repudiates  the  sale,  the  vendee  may  recover  back  the 
money  paid  by  him  under  the  contract.    Ibid. 

4.  A  parol  contract  for  the  sale  of  land  is  not  void  except  at 

the  instance  of  the  party  who  is  allowed  to  plead  and  does 
plead  the  Statute  of  Frauds,  and  neither  party  who  repu- 
diates it  can  take  any  advantage  or  benefit  under  it.     Ibid. 

5.  Where  the  vendee  in  a  parol  contract  for  the  sale  of  land 

repudiates  the  same,  he  cannot  recover  money  which  he 
*  has  paid  thereunder  to  the  vendor,  who  is  able  and  willing 
to  perform  his  contract.    Ibid 

.  6.  Where  the  vendee  in  a  contract  for  the  sale  of  land  repudi- 
ates the  same,  after  demand  by  the  vendee  for  a  compli- 
ance therewith,  and  thereafter  the  vendor  disposes  of  the 
land,  the  vendee  cannot,  in  an  action  brought  more  than  12 
months  after  his  refusal  to  comply,  recover  money  paid  by 
him  under  such  contract  to  the  vendor.     Ibid 


CONTRACTS  OF  SURVIVING  PARTNER: 

A  surviving  partner  has  no  right  to  create  or  contract  new 
debts  binding  upon  the  i)artner8hip,  except  to  the  extent 
of  purchasing  new  material  and  making  new  debts  so  far 
as  may  be  necessary  to  work  up  unfinished  material  and 
sell  the  same.     Howe/ 1  v.  Maunfarturing  Co.,  806. 
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CO^'TRIBUTORY  NEGLIGENCE  : 

« 

1.  A  passenger  who  alights  from  a  moviDg  train  at  the  direc- 

tion of  the  conductor  is  not,  as  a  matter  of  law,  gailty  of 
contributory  negligence  when  there  was  no  appearance  of 
danger  within  the  locality  where  he  alighted  or  in  the  rate 
of  speed  of  the  train.     Watkins  v.  Railroad^  961. 

2.  Previous  knowledge,  on  the  part  of  a  person  injured,  of  the 

existence  of  a  defect  in  sidewalks  does  not  per  se  establish 
negligence  on  his  part.    Rtufsell  v.  Town  of  Monroe,  720. 

2.  A  person  walking  at  night  on  a  town  sidewalk  is  only 
required  to  use  ordinary  care  to  avoid  defective  places 
therein  and  is  not  required  to  remember  the  location  of 
defects  which  he  might  have  seen  during  the  day  and  is 
not  required  to  use  more  than  ordinary  care  to  avoid 
injury  therefrom.^  Ibid. 

4.  A  person  walking  on  sidewalk  has  a  right  to  expect  and 
to  act  on  the  assumption  that  the  town  authorities  have 
properly  discharged  their  duties  by  keeping  the  street  in 
repair — the  only  exception  to  the  rule  being  the  reasonable 
requirements  that  pedestrians  must  take  notice  of  such 
structures  as  the  necessities  of  commerce  ortheconv^enient 
occupation  of  dwelling  houses  may  require.     Ibid, 

CONTROVERSY  WITHOUT  ACTION  : 

Where,  under  section  567  of  The  Code^  a  controversy'  is  sub- 
mitted which  involves  matters  of  great  public  concern  and 
which  is  supported  by  an  affidavit  that  a  real  case  exists, 
and  that  the  controversy  is  submitted  in  good  faith  to 
determine  the  rights  of  the  parties,  this  Court  will,  upon 
appeal,  determine  the  question  of  law  thus  raised,  although 
the  statement  of  facts  is  not  full  enough  to  render  a  judg- 
ment commanding  or  prohibiting  a  thing  to  be  done. 
(Avery  and  Clark,  J.  J.,  dissenting.)  Farthing  v.  Car- 
rington^  315. 

CO-PARTNERSHIP. 

1.  The  creditors  of  a  co-partnership  have  no  lien  upon   the 

partnership  property  as  against  individual  creditors.  Arm- 
strong V.  Carr,  499. 

2.  With  the  assent  of  the  members  of  a  firm  any  one  of  them  is 

free  to  dispose  of  the  partnership  property  for  his  Individ- 
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ual  use  and  a  creditor  cannot  intervene  to  prevent  the 
application.    Ibid. 

Z.  An  assignment  of  partnership  property  by  members  of  an 
insolvent  firm  is  not  rendered  fraudulent  as  to  the  firm 
creditors  by  a  clause  therein  preferring  over  partnership 
creditor's  debts  due  to  creditors  of  the  individual  partners. 
IMd. 

OONVEYANCES,  Registration  of,  771.  ^ 

CORPORATION: 

1 .  As  between  itself  and  its  creditors  a  corporation  is  simply  a 

debtor  and  the  relation  of  trustee  and  cestui  que  trust  does 
not  exist  so  as  to  create  a  lien  upon  the.  assets  of  the  cor- 
poration in  favor  of  the  creditor  in  any  other  sense  than 
applies  to  an  individual  debtor.  Electric  Light  Co.  v. 
Electric  Light  Co.  113. 

2.  A  creditor  has  no  equitable  title  to  assets  of  a  corporation, 

whether  solvent  or  insolvent,  in  the  hands  of  its  treasurer, 
and  the  Courts  will  not  interfere  with  equitable  jurisdic- 
tion to  enforce  the  payment  of  a  judgment  in  favor  of  the 
creditor  against  the  corporation.     Ibid. 

3.  Where,  as  the  basis  of  a  sale  of  stock,  the  seller  makes  repre- 

sentations as  to  the  financial  condition  of  a  corporation 
and  the  value  of  the  t^tock  therein,  such  representations 
constitutea  warranty  of  the  truth  thereof,  and  for  a  breach 
thereof  the  seller  is  liable  to  the  purchaser.  Blacknall  v. 
Rowland,  389. 

4.  A  stockholder  has  the  right  to  inspect  books  of  corporation 

in  order  to  obtain  information  upon  which  to  frame  his 
complaint.    Holt  v.  Warehouse  Co.,  480. 

5.  In  an  action   by  a  creditor  of    an  insolvent  corporation 

against  a  stockholder  thereof  to  recover  the  amount  of  his 
unpaid  subscription,  a  judgment  rendered  on  the  report  of 
a  referee  in  an  action  to  set  aside  an  assignment  by  the 
corporation,  together  with  the  findings  of  the  referee, 
that  such  stockholder,  after  subscribing  for  a  certain 
amount  of  stock  and  paying  in  one-half  of  his  subscription, 
had  been  allowed  to  draw  out,  after  the  assignment,  «11  he 
had  paid  in,  w^as  competent  evidence  against  such  stock- 
holder, although  he  was  not  a  party  to  the  action  in  which 
such  Judgment  was  rendered.     Harmon  v.  Hunt,  ^78. 
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6.  Where,  in  an  action  by  the  creditors  of  an  insolvent  corpo- 

ration  n gainst  a  stockholder  thereof  to  recover  the  amoant 
of  his  unpaid  subscription,  such  stockholder  admitted  that 
he  had  subscribed  and  had  not  paid  his  subscription  to  the 
capital  stock,  and  introduced  no  further  evidence,  it  waa 
proper  to  direct  a  verdict  to  be  rendered  n  gainst  hi  in.     Ibid. 

7.  The  common  seal  of  a  corporation  being  affixed  to  an  in- 

strument is  prima  facte  evidence  that  it  was  aiflxed  by 
competent  authority,  and  hence  it  is  not  incumbent  upon 
one  claiming  personal  property  under  a  mortgage  by  a 
corporation  to  show  th«t  its  execution  was  duly  author- 
ized.    Clark  V.  Hodge,  761. 

8.  In  the  trial  of  an  action  for  possession  of  personal  property 

claimed  under  a  chattel  mort^rage  executed  by  a  corpora- 
tion, it  is  competent  for  the  adverse  party  to  go  behind 
the  seal  and  show  that  it  was  not  affixed  by  the  legally 
exercised  authority  of  the  company.     Ibid. 

9.  A  chattel  mortgage  recited  that  a  corporation  was  indebted 

to  the  mortgagee,  '*  for  which  he  holds  my  note,"  and  to 
secure  the  same  "I  do"  convey  to  him  certain  property, 
owned  by  the  corporation,  and  **  if  I  fail"  to  pay  the  debt, 
the  mortgagee  may  sell,  allowing  an  attorney  fee  to  be 
charged  to**  me;"  the  attestation  was  **  witness  m^  hand 
and  seal."  The  mortgage  was  signed  by  the  *' president'^ 
of  the  corporation  as  **  president, "  with  his  private  seal, 
and  by  others  as  "treasurer"  and  ** stockholder/'  and  the 
corporate  seal  was  set  opposite  to  their  names.  Held,  that 
such  mortgage  was  a  conveyance  by  the  president  person- 
ally and  not  one  by  the  corporation  acting  through  him. 
Ibid. 

10.  Where  the  property  described  in  a  chattel  mortgage   which 

purported  to  be  the  act  of  the  corporation  li%t  was  only 
that  of  an  officer  personally,  belonged  to  the  corporation 
and  was  in  the  adverse  possession  of  the  defendant  at  the 
time  of  the  execution  of  the  mortgage,  the  instrument  was 
properly  excluded  as  evidence  in  an  action  for  the  posses- 
sion of  the  property  by  the  mortgagee.     Ibid. 

11.  However  broad  may  be  the  general  power  of  the'  manager 
of  a  corporation  to  conduct  its  man u f act u rim?  business,  it 
cannot  extend  to  a  transaction  which  virtually  re."ults  in  a 
discontinuance  of  its  business.     Bank  v.   Lumber  Co.,  827. 
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12.  To  make  the  proceedings  of  a  meeting  of  directors  of  a  cor- 
poration regular,  it  must  be  at  a  stated  time  provided  for  in 
the  charter  or  by-laws  or  held  after  notice  to  all  of  the 

.  directors.    Ibid 

13.  The  acts  of  a  majority  of  directors  of  a  corporation  held  at 
an  unusual  time  and  place,  without  notice  to  all  of  the 
directors,  are  not  valid.    Ibid. 

« 

14.  Where  it  appears  that  a  majority  of  directors  of  a  corpora- 
tion met  at  an  unusual  timeand  place  for  holding  meetings, 
and  no  record  of  the  meeting  is  produced  or  alleged  to  exist, 
one  who  attempts  to  show  that  the  corporation  by  the  acts 
of  such  meeting  ratified  the  unauthorized  act  of  its  agent, 
must  prove  that  the  meeting  was  regular  and  that  all  the 
directors  had  actual  notice  thereof.     J  bid. 

15.  A  domestic  corporation  has  no' residence  within  the  mean- 
ing of  Section  192  of  The  Code^  and  an  action  may  therefore 
be  brought  against  it  by  a  non-resident  plaintiflF  in  any 
county,  subject  to  the  power  of  the  (-ourt  to  change  the 
veuue.     CUne  v.  Mamifacturing  Co.,  887. 

16.  Service  of  a  summons  upon  the  Receivers  of  a  corporation 
is  service  upon  the  corporation  itself  as  fu'ly  as  if  made 
upon  the  president  and  superintendent.  (Jnidy  v.  Rail- 
road, 9.52. 

CORPORATION,  Taxation  of: 

1.  It  is  within  the  legislative  power  of  taxation,  iu  re8i)ect  to 
corporations,  to  levy  any  two  or  more  of  the  following 
taxes  simultaneously  (1)  on  the  franchise  (including  corpo- 
rate dividends);  (2)  on  the  Capital  Stock;  (3)  on  the  tangi- 
ble property  of  the  corporation,  and  (4)  on  the  shares  of 
the  Capital  stock  in  the  hands  of  the  stockholders.  The 
tax  on  the  two  subjects  last  named  is  imperative.  Comm. 
V.  Tobacco  Co.,  441. 

COSTS : 

1.  When  costs  only  are  involved,  an  appeal  will  not  lie.   Elliott 

v,  Tyson,  184, 

2.  Where,  in  an  action  for  trespass,   the  defendant  failed  to 

disclaim  title  to  ail  the  land  declared  for  by  plaintiff,  but 

116—71 
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recovered  according  to  the  boundaries  set  up  in  his  answer, 
with  a  greater  amount  for  damages  on  his  counter-claim 
than  was  allowed  piaintifT,  plaintiff  is  nevertheless  entitled 
to  costs.    Moore  v.  Angela  843. 

3.  A  surety  on  plaintiff's  prosecution  bond  is  liable  only  for 

*'8uch  costs  as  defendant  shall  recover  of"  the  plaintiff  in 
the  action  and  is  not  liable  for  any  part  of  the  plaintiff's 
costs.    iSSmith  v.  Arthur,  871. 

4.  Where  the  plaintiff  in  an  action  obtained  judgment  against 

the  defendant  for  a  certain  amount  and  costs  but  execution 
was  stayed  and  the  action  retained  until  a  counter-claim 
raised  by  the  defendant  could  be  disposed  of,  and  a  com- 
promise of  such  counter-claim  was  agreed  upon  between 
the  parties,  whereby  plain  tiff  ^s  judgment  was  reduced  and 
he  consented  to  pay  costs ;  Held^  that  such  agreement  was 
not  binding  on  the  surety  on  the  prosecution  bond  and  he 
is  not  liable  for  any  of  the  costs  of  the  action.     Ibid. 

5.  Though  a  surety  on  a  prosecution  bond  is  not  a  party  to  the 

action  yet,  when  he  is  made  a  party  to  a  proceeding  to  tax 
the  costs  in  a  case,  he  may  appeal  from  the  order  allowing 
the  motion  to  retax.     Tbid. 

COU^'SKL,  Action  for  both  parties,  647  : 

Appearance  of  counsel  for  both  parties  to  an  action  invali- 
dates the  judgment  therein.  Arrington  v.  Arrhif/ton^ 
170. 

COUNSEL,  Advice  of,  75  : 

Ignorance  of  the  law  excuses  no  one  and  the  vicarious  igno- 
rance of  counsel  has  no  greater  value;  therefore*  the 
unlawful  sale  of  spirituous  liquors  is  not  excused  by  the 
fact  that  the  defendant,  acting  under  advice  of  his  coun- 
sel, believed  that  the  particular  sale  was  not  a  violatioi^f 
the  law.     AS7«if'  v.  Downs,  1064. 

COUNSEL,  Argument  of : 

1.  The  extent  to  which  counsel  may  comment-upon  witnesses 
and  parties  must  be  left  to  the  sound  discretion  of  the  trial 
judge  and  such  discretion  will  not  be  reviewed  on  appeal 
unless  it  is  apparent  that  the  impropriety  of  counsel  was 
gross  and  calculated  to  x^r^judice  the  jury.  Pearson  v. 
Crawford,  756. 
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COUNSEL,  Negligence  of : 

1.  Negligence  of  counsel,  when  no  excuse  for  laches  of  party. 

Boyer  v.  Garner^  125. 

2.  The  negligence  of  counsel  failing  to  have  record  on  appeal 

printed  is  no  excuse  to  appellant  for  failure  to  print.  Dunn 
V.  Underwood,  525. 

COUNTER-CLAIM,  647. 

A  counter-claim  embracing  a  transaction  not  connected  with 
the  subject  of  the  action  and  with  which  the  plaintiffs  had 
no  connection,  but  which  was  for  an  alleged  tort  against 
parties  other  than  the  plaintiff,  was  properly  disallowed. 
Electric  Light  Co.  v.  Electric  Light  Co,,  112 

COUNTY  BONDS: 

1.  In  submitting  to  the  vote  of  the  electors  of  a  county   the 

question  of  subscription  of  county  bonds  in  aid  of  a  rail- 
road, a  substantial  compliance  by  the  county  commis- 
sioners with  Chap.  233,  Acts  of  1885,  as  amended  by  Ch.  89, 
Act  of  1887,  is  sufficient,  if  there  be  no  fraud.  Railroad  Co. 
V.  Commissioners,  503. 

2.  Where,  at  such  election,  a  majority  of  the  qualified  voters 

of  the  county  vote  for  the  subscription  it  is  the  duty  of  the 
county  commissioners  to  issue  the  bonds.     Ibid. 

COUNTY  COMMISSIONERS: 

1.  In  submitting  to  the  vote  of  the  electors  of  a  county  the 

question  of  subscription  of  county  bonds  in  aid  of  a  rail- 
road, a  substantial  compliance  by  the  county  commis- 
sioners with  Chap.  233,  Acts  of  1885,  as  amended  by  Ch.  89, 
Act  of  1887,  is  sufficient,  if  there  be  no  fraud.  Railroad  Co. 
V.  Commissioners^  563. 

2.  Where,  at  such  election,  a  majority  of  the  qualified  voters 

of  the  county  vote  for  the  subscription  it  is  theduty  of  the 
countv  commissioners  to  issue  the  bonds.     Ibid. 

3.  The  sale  by  County  Commissioners  of  County  property,  at 

a  grossly  inadequate  price  and  for  less  than  could  have 
been  obtained  by  reasonable  effort,  and  without  oppor- 
•tunity   for  competition,  is  evidence  of  omission  of  duty 
under  Sec.  1090  of  The  Code.    State  v.  Hatch,  1003. 
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COUNTY  SUBSCRIPTION  TO  RAILROAD  : 

1.  In  submitting  to  the  vote  of  the  electors  of  a  county  the 

question  of  subscription  of  county  bonds  in  aid  of  a  rail- 
road, a  substantial  compliance  by  the  county  commission- 
ers with  Chap.  28J},  Acts  of  1885,  as  amended  by  Ch.  8U,  Act 
of  1867,  is  suflBcient,  if  there  be  tio  fraud.  Railroad  Co. 
V.  Commf'ftsioners,  563. 

2.  Where,  at  such  election,  a  majority  of  the  qualified  votert* 

of  the  county  vote  for  the  subscription  it  is  the  duty  of  the 
county  commissioners- to  issue  the  bonds.     Iht'd. 


COUPONS  OF  COUNTY  BONDS,  616. 

COURSE  xiND  DISTANCE: 

The  general  rule  is  that  the  calls  in  a  grant  or  deed  control  in 
locating  the  land  conveyed  thereby,  subject  to  the  excep- 
tion that  where  a  natural  object  or  monument  is  called  for, 
and  it  is  susceptible  of  location,  such  natural  object  or 
monument,  when  located,  will  control  the  coursie  and  dis- 
tance ;  but  such  calls  must  be  both  reasonable  and  certain. 
Broirn  v.  House.  859. 

COURT,  Establishment  of,  570. 

COVERTURE : 

When  the  fact  of  the  coverture  of  a  woman  appears  in  the 
complaint  or  other  ])leadings  in  an  action  on  a  promise  to 
[)ay  money,  she  not  beinga  free-trader,  and  not  having  speci- 
fically bound  her  separate  estate  for  its  payment,  a  per- 
H(mal  judgment  rendered  therein  against  her  is  a  nullity 
and  will  be  set  aside  on  motion.     Green  v.  Ballard,  144. 

COVINOUS  AGREEMENT,  537. 
CREDITOR  AND  DEBTOR,  112. 

CREDITOR'S  BILL: 

A  defendant  corporation  against  which  judgments  have  been 
taken  in  an  unconscionable  manner,  may,  in  its  answer  to 
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a  creditor's  bill  brotight  by  the  judgment  creditor,  impeach 
by  way  of  counter-claim,  the  said  judgments  and  demand 
that  they  be  vacated.     Cotton  Mills  v.  Cotton  Mills,  647. 

CURTESY,  Tenant  by  : 

1.  The  Act  of  1849  (Section  1840  of  The  Code)  only  prohibited 

the  husband  from  selling  or  leasing  the  real  estate  of  his 
wife  without  her  consent,  and  prevented  the  sale  of  the 
land  under  execution  against  the  husband,  but  his  rights 
as  tenant  by  the  curtesy  initiate  to  the  rents  and  profits 
were  not  impaired  thereby.     Cobb  v.  Rasberry,  137. 

2.  Where  the  marriage  and  seizin  of  the  wife  in  the  lands  took 

place  before  the  adoption  of  the  Constitution  of  1868,  the 
husband  has  the  right  to  the  crops  on  his  wife's  lands,  and 
may  sell,  lease  or  mortgage  them.     Ibid. 

8.  Where  eifeme  cocert  with  the  consent  of  her  husband  mort- 
gaged her  separate  real  estate  to  secure  money  borrowed 
upon  the  joint  note  of  herself  and  her  hilsband  to  improve 
the  land,  and  upon  the  death  of  the  wife  the  land  is  sold 
upon  the  petition  of  the  surviving  husband  and  the  heir 
of  the  wife,  the  curtesy  interest  should  not  be  charged 
with  the  del>t,  but  the  debt  should  lirst  be  paid  out  of  the 
entire  proceeds  and  the  curtesy  interest  ascertained  and 
paid  from  the  surplus.     In  re  Freeman,  li)9. 

CUSTODY  OF  CHILI),  30. 

DAMAGES,  Action  for,  380  : 

1.  Under  Chapter  251,  Acts  of  1893,  it  is  no  longer  necessary  to 

allege  want  of  probable  cause  in  proceedings  to  recover 
damages  against  plaintiff  in  attachment  suits.  Crawford 
V.  Pearson,  718. 

2.  It  is  not  necessary  under  the  provisions  of  Section  341  of  I'fie 

Code  that  a  separate  action  shall  be  brought  on  an  injunc- 
tion bond  for  damages  sustained,  but  such  damages  may 
be  ascertained  by  proceedings  in  the  same  action.    Ibid. 

3.  That  the  principal  in  an  undertaking,  given  in  an  injunc- 

tion suit,  was  sued  without  making  the  sureties  parties 
makes  no  difference.     Ibid. 
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4.  Before  a  motion  to  assesin  damages  sustained  by  the  wrong- 

ful suing  out  of  an  injunction  can  be  allowed,  there  must 
be  a  flnal  determination  of  the  action.     Ibid. 

5.  In  the  trial  of  an  action  for  damages  caused  by  fire  started 

by  sparks  from  a  locomotive,  witnesses  had  described  the 
wind  on  that  day  as  *'hard/'  'Minusual''  and  *'extraordi- 
nary/'  and  the  trial  judge  instructed  the  jury  that,  if  the 
wind  causing  the  escape  of  sparks  from  the  locomotive  was 
'^unusual  and  extraordinary''  and  if,  but  for  the  ''unusual 
and  extraordinary''  character  of  the  wind,  the  sparks 
would  not  have  escaped,  and  ct^mmunicated  the  fire  to 
plaintiff's  premises,  defendant  was  not  liable.  Held^  such 
charge  was  erroneous  in  that  the  Court  did  not  explnin  the 
meaning  of  the  words  ''unusual  and  extraordinary,"'  so  as 
to  present  to  the  jury  the  question  whether  the  wind  could 
have  been  reasonably  expected  at  tha,t  season  and  in  that 
section  of  the  country.     Bltie  v.  Railroad^  955. 

6.  Where  a  person,  as  agent  of  another,  contracts  to  sell  an 

engine  of  a  certain  kind  and  knowingly  delivers  an  inferior 
one,  the  purchaser  may  retain  the  engine  and  sue  both 
principal  and  agent  for  damages.  Alplta  Mills  v.  Eiiffine 
Co.,  7\)1. 

7.  Ai)laintiff  in  an  action  for  false  warranty  in  the  sale  of  an 

engine  is  entitled  only  to  damages  naturally  arising  from 
the  fraud  and  not  to  interest  on  his  payments  nor  to 
amounts  paid  for  insurance.    Ibfd. 

DAMAGES,  Right  of  Action  for  : 

Where  U  bought  from  F  a  judgment  which  the  Clerk  of  the 
Superior  Court  had  failed  to  properly  index,  and,  by  reason 
of  such  negligence,  lost  a  lien  upon  land,  and  it  did  not 
appear  that  in  taking  an  assignment  of  the  judgment  R 
contracted  with  F  for  anything  but  the  judgment :  Held, 
that  R  acquired  only  the  right  to  enforce  the  judgment 
and  to  enjoy  its  fruits,  and  not  the  right,  which  F  had,  to 
suethe  Clerk  for  his  failure  to  properly  index  it.  Redmond 
V.  IStatnn,  140. 

DAMAGES,  For  Breach  of  (Contract : 

Plaintiff  brought  action  on  a  contract  whereby  he  agreed  to 
act  as  agent  of  a  building  and  lonn  association  and  to  i>ay 
his  own  expenses,  in  consideration  of  being  paid  commis- 
sions for  stock  sold  by  him  with  renewal  interest  in 
monthly  installments,  alleging  certain  amounts  to  be  due 
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him  on  each,  and  alleged  a  wrongful  repudiation  of  the 
contract  by  defendant.  The  defendant  pleaded  payment 
of  the  amounts  earned  on  tho  renewal  interest,  and  on  the 
trial  plaintiff  abandoned  his  claim  as  to  the  commissions 
and  as  to  the  breach  of  contract :  Held^  that  plaintiff  can- 
not recover  the  expenses  incurred  by  him  in  behalf  of 
defendant  in  rendering  the  services  under  the  contract, 
that  cause  of  action  not  having  been  pleaded.  Smith  v.  B. 
&  L.  A&'so.,  102. 

DECEASED  PERSON,  Transactions  with,  what  are  not  : 

Testimony  that  a  witness  carried  supplies  to  a  decedent  dur- 
ing her  sickness,  is  not  such  evidence  of  a  conv^ersation  or 
transaction  as  to  make  the  witness  incompetent  under  Sec- 
tion 590  of  The  Code.     Coican  v.  Layburn. 

DECEDENT : 

1.  The  real  or  personal  assets  of  a  deceased  person  cannot  be 

npplied  to  the  payment  of|  his  debts,  where  there  is  no  lien, 
except  by  or  through  his  personal  representative.  Holden 
v.  Strickland,  185. 

2.  The  estate  of  a  decedent  is  not  liable  for  a  note  given  by  an 

executor  in  his  representative  capacity  for  money  borrowed 
and  used  for  the  purpose  of  paying  debts  of  the  estate, 
even  though  the  lender  knew  to  what  purpose  it  was  to  be 
applied.     Monhead  Banking  Co.  v.  Jlorehead,  410. 

DECEIT,  1052 : 

Declarations  and  admis^sions  of  Prisoner.  State  v.  Winston, 
9U0. 

DECLARATIONS  AGAINST  TITLE  : 

In  an  action  to  recover  land  brought  by  the  purchaser  at  a 
mortgage  sale,  a  declaration  against  title  made  by  the 
mortgagor  after  the  execution  of  the  mortgage  is  not  com- 
petent evidence  against  the  i)laintifT.  Jartis  v.  Vander- 
ford,  147. 

DECREE: 

It  was  not  essential  to  the  validity  of  a  decree  in  a  proceeding 
to  sell  land  for  assets,  under  the  Revised  Code,  that  it 
should  Ife  signed.     Shrhje  v.  Elliott,  712. 

DECREE,  Compromise: 

Where,  in  a  will  contest,  a  compromise  judgment  was  entered 
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whereby  legatees  named  in  the  will  were  to  receive  certain 
amounts  in  settlement  of  their  legacies  which  were  ordered 
to  be  i^aid  by  the  administrator  cum  testamento  thereafter 
to  be  appointed,  the  judgment  was  not  such  a  judgment  as, 
under  Section  530  of  The  Code^  would  draw  interest  from 
its  d&te.    Moore  v.  Pullen,  284. 

DEED: 

1.  All  rules  adopted  for  the  construction  of  deeds  embody 

what  the  law,  founded  on  reason  and  experience,  declares 
to  be  the  best  means  of  arriving  at  the  intention  of  the  par- 
ties at  the  time  of  the  delivery  of  the  deed ;  hence,  course 
and  distance  or  even  what  is  considered,  in  law,  a  more  cer- 
tain or  controlling  call,  must  yield  to  evidence,  if  believed, 
that  the  parties  at  the  time  of  the  execution  of  the  deed 
actually  ran  and  located  a  different  line  from  that  called 
for,  such  evidence  being  admitted  to  show  the  description 
of  the  line  to  be  a  mistake.  «  Cox  v,  McQowan^  181. 

2.  Where  a  deed  contains  two  irreconcilable  descriptions  of  the 

entire  boundaries  of  a  tract  of  land  or  of  a  single  line,  calls 
for  more  stable  monuments,  such  as  the  lines  of  other 
tracts  or  well  known  natural  objects,  will  be  adopted 
rather  than  course  and  distance.     Ibid. 

8.  Where  there  are  inconsistent  descriptions  in  a  deed,  although 
in  doubtful  cases  the  custom  most  favorable  to  the  grantee 
will  prevail  on  the  rule  that  the  tt'rst  description  is  pre- 
sumed to  express  the  true  intention  of  the  parties,  yet  a 
specific  description  will  prevail  over  a  general  one  whether 
it  conies  l>efore  or  after  the  latter.     Ibid. 

4.  A  deed  made  by  E.  S.  of  the  first  part  and  S.  S.  '*his  wife 

and  her  heirs  named  on  the  back  of  the  deed''  of  the  other 
part,  conveyed  certain  lands  to  the  wife  and  her  children, 
a  life  e.-^tate  being  reserved  to  the  grantor.  On  the  back  of 
the  deed  the  names  of  the  children  were  endorsed  and,  in 
addition,  the  provision  that  if  the  wife  should  have  any 
other  children  they  should  have  an  equal  share  with  the 
"above  heirs.''  Held,  that  the  wife  and  children  took  a  fee 
simple.     Jlch/ib-  v.  Afisiiti,  751. 

5.  .Although  the  Clerk  of  the  Superior  Court  cannot,    in  an 

action  for  partition,  reform  the  deed  under  which  the 
plaintiff  chiims,  the  Superior  Court  may  grant  such  relief 
when  the  ])roceeding  is  transferred  or  goes  to  it  by  appeal. 
Ibid. 

().  Where  a  donor  acknowledges  the  execution  of  a  deed  for  the 
l)urpose  of  registration  and  it  is  accordingly  registered,  a 
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delivery  is  presumed  and  only  clear  proof  will  warrant  a 
Court  in  holding  the  presumption  to  be  rebutted ;  and  the 
subsequent  acts  or  declarations  of  the  grantor  to  the  eflfect 
that  a  delivery  was  not  intended  are  inadmissible  to  rebut 
such  presumption.     Ibid. 

7.  The  presumption  of  the  delivery  of  a  voluntary  deed  by  a 
father  to  his  wife  and  children  (in  which  he  reserves  a  life 
estate)  arit^ing  from  the  fact  of  rep'istry,  is  not  rebutted  by 
the  fact  that  the  grantor  retained  possession  of  the  deed 
and  of  the  land  which  he  listed  for  taxation  and  by  an 
endorsement  made  on  the  back  of  the  deed  by  the  probate 
judge  for  the  grontor  that  "the  cause  of  my  giving  my 
lands  to  my  family  by  deed  as  well  as  by  will,  is  in  order  to 
give  the  courses  and  distances  of  the  Pame/'    Ibid. 

S,  Although,  where  an  agreement  has  been  reduced  to  writing, 
parol  evidence  is  not  ndmissible  to  contradict,  add  to  or 
explain  it,  yet  when  a  deed  authorized  defendant  railroad 
company  To4^ake  so  much  of  the  land  as  was  necessary  for 
its  roadway,  6:c.,  i)arol  evidence  is  admissible  to  show  that 
the  defendant  agreed  to  pa5%  in  addition  to  the  considera- 
tion expressed  in  the  deed,  the  value  of  any  land  taken  or 
used  in  excess  of  a  strip  twenty  feet  wide.  Johnson  v. 
Railroad,  920. 

\).  Where  a  grantee  accepts  and  acts  under  a  deed,  availing 
himself  of  its  benefits,  he  cannot  be  heard  to  sav  that  the 
per- on  who  negotiated  for  the  land  and  procured  the  exe- 
cution of  the  deed,  was  not  its  agent  to  make  an  agreement 
as  to  the  compensation  to  be  paid  the  t?rantor.     I  bid. 

DEKl),  Description  : 

A  description  of  lands  in  a  deed  as  "lying  on  the  west  side  of 
Spring  Htreet  and  north  of  Mill  Street,"  followed  by  courses 
and  distances  from  "a  stone"  on  Spring  Street  around  a 
I)araMelogram  to  the  i)lace  of  beginning,  without  indica- 
ting whe|her  the  starting  point  is  at  the  intersection  of 
Spring  and  Mill  Streets,  or  at  a  more  remote  point,  is  not 
so  vague  and  uncertain  on  its  face  as  to  require  the  exclu- 
sion of  proof  aliunde  to  locate  the  land  by  fitting  the 
description  to  the  lot  claimed  under  the  deed.  Hai'tsell  v. 
Coleman,  070. 

DEED  OP  SETTLEAfENT : 

1.  The  power  of  a  married  woman  to  dispose  of  land,  held  by 
her  under  a  deed  of  settlement,  is  not  absolutebut   limited 
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to  the  mode  and  manner  pointed  out  in  tlie  inHtninient. 
Kirby  v.  Boyette.lQo. 

2.  Wl)ere  land  was  conveyed  to  a  trustee  for  the  sole  and  sepa- 

rate nse  of  a  married  woman,  to  be  free  from  any  debts  of 
her  liubband,  a  mortgage  executed  by  her  and  her  hus- 
band, withoutthe  joinlerof  the  trustee,  is  void  and  the  fact 
that  the  trustee  becomes  the  owner  of  the  note  secured  by 
the  mortgage  and  seeks  to  foreclose  the  latter  gives  it  no 
validitv.    Ibid. 

3.  The  power  conferred  upon  married  women  by  Art.   X,  Sec. 

6,  to  dispose  of  her  i)roperty  is  subject  to  such  limitations 
as  her  grantor  or  devisor  may  prescribe  in  a  deed  or  will. 
Ibid. 

DEED,  Delivery  of : 

Where  a  deed  is  acknowledged  and  filed  for  registration,  and  is 
registered,  a  delivery  is  presumed.     Helms  w,   Auattn,  751. 

DEED,  Registration  of  : 

Under  Chap.  147,  Acts  of  1885  (**Connor's  Act'')  which  provides 
that  no  conveyance  of  land  shall  be  valid  against  innocent 
purchasers  for  a  valuable  consideration  from  the  donor, 
bargainor  or  lessor,  etc.,  a  sheriflf's  deed  for  land  duly 
registered  takes  precedence  of  a  similar  deed  which 
though  dated  iirst  and  made  in  pursuance  of  a  prior  sale 
was  registered  later.     Hooker  v.  Nichols,  157. 

DEED,  Reformation  of  : 

Although  the  Clerk  of  the  Superior  Court  cannot,  in  an  action 
for  partition,  reform  the  deed  under  which  the  plaintiff 
claims,  the  Superior  Court  may  grant  such  relief  when  the 
proceeding  is  transferred  or  goes  to  it  by  appeal.  Helmtf  v. 
Austin.  751. 

DEED,  Recitals  in: 

After  the  lapse  of  thirty  years  the  recital  in*  a  deed  that  the 
sale  under  which  it  was  made  was  authorized  by  a  decree 
of  (vourt  entered  in  a  cause  of  which  the  records  of  the 
petition  and  order,  but  not  of  the  decree  of  confirmation, 
are  existent,  will  be  presumed  to  be  true.  Sledfjev.  Elliott^ 
712. 

DEED,  Unregistered  : 

^'Connor's  Act,"  (-h.  147,  Acts  of  1885,  providing  that  no  pur- 
chase from  a  bargainor  or  lessor  shall  pass  title  as  against 
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an  unregistered  deed  executed  before  December  Ist,  1885,  of 
which  the  purchaeer  has  notice,  applies  to  a  purchase  at 
sale  under  execution.     IJowen  v.  Wi throw,  771. 

DEED,  Vague  Description,  859. 

DEED  OF  TRUST : 

A  deed  of  trust  or  mortgage  executed  to  secure  existing  debts 
and  including  the  bulk  of  trustor's  property,  is  an  assign- 
ment for  benefit  of  creditors  in  meaning  of  act  of  1893. 
Bank  V.  Gilmer,  684. 

DEFECTIVE  SIDEWALKS,  720. 

DEFECTIVE  STATEMENT  OF  CAUSE  OF  ACTION: 

While  the  Courts  will  lend  their  aid  in  putting  a  pr6per 
construction  upon  the  facts  stated  where  the  complaint 
sets  out  a  cause  of  action,  though  defectively  stated,  yet 
they  will  not  entertain  a  complaint  which  states  no  cause 
of  action.     Webb  v  Hicks,  598. 

DEMURRABLE  COMPLAIT,  See  '^Pleading.'' 

DEMURRER  ORE  TENUS: 

A  motion  to  dismiss  an  action  for  want  of  jurisdiction  or 
because  the  comi)]aint  does  not  state  a  cause  of  action  is 
not  such  a  demurrer  ore  ienun  as  will  permit  an  appeal  from 
its  refusal,     liiirrell  v.  Hughes,  480. 

DENIAL  OF  TITLE: 

Where,  in  a  proceeding  for  partition  the  plaintiff  clahns  to  be 
tenant  in  common  with  plaintiff  and  the  defendant  denies 
plaintiff's  title  and  alleges  sole  seizin  in  himself,  the  pro- 
ceeding becomes  in  effect  an  action  of  ejectment  and  the 
burden  of  proof  is  on  the  plaintiff  to  establish  his  title.. 
Huneycutt  v.  Brooks,  788. 

DEPOSITIONS: 

1.  Exceptions  to  are  unavailable,  when.  Bank  v.  Burgwyn,  122. 

2.  In  the  taking  of  a  deposition,  interrogatories  are  not  required 

to  be  in  writing,  and  when  there  is  nothing  to  indicate  that 
the  deposition  does  not  contain  the  whole  of  the  deponent's 
testimonv  or  that  it  was  not  written  down  at  the  time  and 
in  the  presence  of  the  witness,  a  motion  toquash  should  be 
refused.     Bank  v.  Bank,  815. 

DEPUTY  MARSHALS,  United  States,  659. 
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DESCRIPTION  IN  DEED,  859  : 

1.  All  rules  adopted  for  the  construction  of  deeds  embody  what 

the  law,  founded  on  reason  and  experience,  declares  to  be 
the  beet  means  of  arriving  at  the  intention  of  the  i^arties  at 
the  time  of  the  delivery  of  the  deed ;  hence,  course  and 
distance  or  even  what  is  considered,  in  law,  a  more  certain 
or  controllinjf  call,  must  yield  to  evidence,  if  believed,  that 
the  parties  at  the  time  of  the  execution  of  the  deed  actually 
ran  and  located  a  different  line  from  that  called  for,  such 
evidence  beinjr  admitted  to  show  the  description  of  the  line 
to  be  a  mistake.  Coxx.  JIoGowan,  131. 

2.  Where  a  deed  contahis  two  irreconcilable  descriptions  of  the 

entire  boundaries  of  a  tract  of  land  or  of  a  single  line,  calls 
for  more  stable  monuments,  such  as  the  lines  of  other  tracts^ 
or  well  known  natural  objects,  will  be  adopted  rather  than 
course  and  distance.     Ibid. 

3.  Where  there  are  inconsistent  descriptions  in  a  deed,  although 

in  doubtful  cases  the  custom  most  favorable  to  the  grantee 
will  prevail  on  the  rule  that  the  flrnt  description  is  pre- 
sumed to  express  the  true  intention  of  the  parties,  yet  a 
specific  description  will  prevail  over  a  general  one  whether 
it  comes  l)efore  or  after  the  latter.     Ibid. 

4.  A  description  of  lands  in  a  deed  as  "lying  on  the  west  side 

of  Spring  Street  and  north  of  Mill  Street,"  followed  by 
courses  and  distances  from  "a  stone''  on  Spring  Street 
around  a  parallelogram  to  the  place  of  beginning,  without 
indicating  whether  the  starting  point  is  at  tlie  intersection 
Of  Spring  and  Mill  Streets,  or  at  a  more  remote  point,  is 
not  so  vague  and  uncertain  on  its  face  as  to  require  the 
exclusion  of  proof  uUmide  to  locate  the  land  by  litting 
the  description  to  the  lot  claimed  under  the  deed.  Huri- 
sell  V.  Coleman,  670. 

DEVISE: 

1.  Where   a  testator  devised   land   to  a  grandson    who   was 

directed  to  pay  to  testator's  daughter  one-half  of  its  value 
out  of  the  rents  or  from  any  other  source  except  by  sale  of 
the  land,  the  daughter's  share  is  a  charge  upon  the  land. 
Hunt  V.  Whfeler,  422. 

2.  Where,  under  a  will  devising  all  of  testator's  land  to  his 

wife,  remainder  to  his  nephew  (the  plaintiff)  in  fee,  except 
fifty  acres  in  some  suitable  |)lace  and  on  certain  conditions 
to  defendant,  and  di'fendant  who  was  a  tenant  of  the  wife. 
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during  her  life,  of  50  acres  on  which  testator  had  settled 
him,  claims  title  thereto  as  being  in  a  suitable  place  and 
on  conditions  performed,  an  action  by  plaintiff  for  posses- 
sion involves  the  title  to  land  and  is  not  within  the  juris- 
diction of  a  Justice  of  the  Peace.     Wright  v.  Harris,  460. 

8.  Where  a  testatrix  devised  land  to  her  son  for  life  and  after 
hifl  death  to  h^s  lawful  heir  or  heirs,  if  any,  and,  if  none, 
to  the  children  of  another  son,  the  words  ''  heir  or  heirs" 
will  be  construed  to  mean  his  issue  and  not  his  heirs  gen- 
erally, and  upon  his  death  without  issue  the  land  goes  to 
the  children  of  the  other  son,  all  of  whom  were  living  at 
the  date  of  the  will.    Frnncks  v.  Whitaker,  518. 

DEVISEE,  Indebtedness  of,  to  Estate  : 

Where  a  will  provides  for  the  equal  distribution  of  the  testa- 
tor's estate  and  one  of  the  devisee-  is  indebted  to  the  testa- 
tor, it  is  proper  to  add  the  amount  of  such  indebtedness  to 
the  value  of  the  pertjoual  and  real  estate  and,  after  ascer- 
taining the  share  of  each,  to  deduct  from  the  share  of  the 
one  so  inde'>ted  the  amount  of  his  indebtedness.  Balsley 
V.  Balslty,  472. 

DIRECTORS  MEETING: 

1.  To  umke  the  proceedings  of  a  meeting  of  directors  of  a  cor- 
po  tat  ion  regular,  it  must  be  at  a  stated  time  provided  for 
in  the  charter  or  by-laws  or  heltl  after  notice  to  all  of  the 
directors.     Bank  v.  Lumber  Co.,  827. 

3.  The  acts  of  a  majority  of  directors  of  a  corporation  held  at 
an  unusual  time  and  p^ace,  without  notice  to  all  of  the 
directors,  are  not  valid.     Ibid. 

8.  Where  it  appears  that  a  majority  of  directors  of  a  corpora- 
tion met  at  an  unusual  time  and  place  for  holding  meet- 
ings, and  no  record  of  the  meeting  is  produced  or  alleged 
to  exist,  one  who  attempts  to  show  that  the  corporation 
by  the  acts  of  such  meeting  ratified  the  unauthorized  act 
of  its  agent,  must  prove  that  the  meeting  was  regular  and 
that  all  the  direetorn  hail  actual  notice  thereof.     Ibid. 

DISCLAIMER,  Failure  of  Defendent  in   Action  for  Tres[)as8  to 
make,  848. 

DISCRETION  OF  JUDGE: 

1.  Leave  to  plead  at  the  tri»il  term  of  the  Superior  Court  on  an 
appeal  from  a  Justice  of  the  Peace  is  discretionary  with 
the  trial  Judge.     Uhnu  v.  Wiiustead,  451. 
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2.  The  extent  to  which  counsel  may  comment  npon  witnesses 
and  parties  must  be  left  to  the  sound  discretion  of  the  trial 
judge  and  such  discretion  will  not  be  reviewed  on  appeal 
unless  it  is  apparent  that  the  impropriety  of  counsel  was 
gross  and  calculated  to  prejudice  the  jury.  Pearson  v. 
Crawford,  756. 

DISCRIMINATION. 

A  contract  whereby  a  telegraph  company  gives  to  a  railroad 
company  a  preference  of  business  over  its  line  to  the  exclu- 
sion of  others  is  an  illegal  dis^^rimiuation  and  cannot 
excuse  the  telegraph  company  for  using  the  line  of  another 
company  in  tlie  transmission  of  a  message  between  two 
points  in  this  State  between  which  it  has  a  continuous  line. 
Leavell  v.  Telegraph  Co,,  211. 

DISTILLERY,  Illicit,  on  Mortgaged  Land  : 

The  mere  erection  of  a  house  on  land  and  its  use  as  a  distillery 
is  not,  as  a  matter  of  law,  notice  to  a  mortgagee  that  a  dis- 
tillery is  being  maintained  thereon  so  as  to  render  his 
interest  liable  to  a  forfeiture  for  violation,  by  the  distiller, 
of  the  revenue  laws.     Qlenn  v.  Winstead,  451. 

DOMESTIC  CORPORATION,  See  "  Corporatiox.'^ 

DOUBLE  TAXATION  : 

1.  The  imposition  upon  a  corporation  of  a  tax  on  its  "capital 

stock '' in  addition  to  a  requirement  that  it  shall  list  for 
taxation  and  pay  the  taxes  assessed  on  the  shares  of  its 
stockholders,  does  not  make  "  double  taxation."  Cf»mm. 
V.  TobarA'.o  Co.,  441. 

2.  It  is  competent  for  the  Legislature  to  tax  the  whole  of  the 

capital  stock  of  a  corporation,  although  to  the  extent  of  the 
v.iluQ  of  it.M  real  and  personal  property  (which  must  be 
taxed )  it  is  double  taxation,  but  under  Sec.  39  of  Ch.  296. 
Acts  of  1893,  providing  for  the  taxation  of  the  capital  stock 
of  corporations,  such  double  taxation  is  avoided  by  taxing 
only  the  value  of  the  capital  stock  in  excess  of  the  value  of 
its  real  and  personal  property  listed  for  taxation  in  this 
State.     Thid. 

EASEMENT  IN  FLOATABLE  STREAMS,  731. 

EJECTMENT : 

Where,  under  a  will  de vising  all  of  testator^s  land  to  his  wife, 
remainder  to  his  nephew  (the  plaintit!)  in  fee,  except  fifty 
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acres  in  some  suitable  place  and  on  certain  conditions  to 
defendant,  and  defendant  who  was  a  tenant  of  the  wife, 
during  her  life,  of  50  acres  on  which  testator  had  settled 
him,  claims  title  thereto  as  being  in  a  suitable  place  and  on 
conditions  performed,  an  action  by  plaintiff  for  possession 
involves  the  title  to  land  and  is  7iot  within  the  jurisdiction 
of  a  Justice  of  the  Peace.     Wright  v.  Harris,  460. 

ELECTION: 

• 

In  submitting  to  the  vote  of  the  electors  of  a  count3'  the  ques- 
tion of  subscription  of  county  bonds  in  aid  of  a  railroad,  a 
substantial  compliance  by  the  county  commissioners  with 
Chap.  233,  Acts  of  18a5,  as  amended  by  Ch.  89,  Act  of  1887, 
is  sufficient,  if  there  be  no  fraud.  Railroad  Co.  v.  Comm., 
563. 

• 

EJLECTION  ON  QUESTION  OF  ISSUE  OF  TOWN  BONDS  IN 
AID  OF  RAILROAD,  339. 

ELECTION  TO  OFFICE  : 

1.  A  person  cannot  be  elected  to  an  office  that  does  not  exist 

at  the  time  of  the  election  ;  therefore, 

2.  Where  an  office  was  created  by  an  act  of  the  (reneral  Assem- 

bly passed  on  the  8th  of  March  but  not  ratified  until  the 
12th  day  of  March,  an  election  on  the  9th  day  of  March  to 
\  fill  such  office,  was  void.    State  v.  Meares,  582. 

ELECTION,  Regularity  of: 

1.  Where  an  Act  of  the   Legislature  authorized  the   issue  of 

bonds  by  a  town  in  aid  of  a  railroad,  and  provided  for 
their  i)ayment  by  taxation  but  did  not  provide  for  an 
election  on  the  question  of  their  issuance,  and  the  election 
was  held  in  conformity  to  existing  election  laws  relating 
to  the  borrowing  of  money  by  municipalities,  the  bonds 
issued  pursuant  to  such  election  are  valid  in  the  hands  of 
a  bona  fide  owner.     Jiaiik  v.  Commissioners,  339. 

2.  An  Act  of  the  Legislature  authorizing  towns  to  issue  bonds 

in  aid  of  a  railroad  and  providing  for  the  mode  of  pay- 
ment thereof,  is  not  void  under  Sect.  7,  Art.  7,  of  the  Con- 
stitution, because  it  does  not  provide  for  a  special  election 
to  ascertain  the  will  of  the  people,  since  the  general  laws 
relating  to  such  elections  are  applicable.     Ibid. 

3.  The  records  of  a  municipality  showing  that  a  proposition 

to  allow  it  to  issue  bonds  authorized  by  the  Legislature 
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was  submitted  after  30  day's  notice,  and  that  a  majority 
of  tlie  qualified  registered  electors  signified  their  assent 
by  tlieir  aflQrmative  ballots,  are  conclusive  evidence  that 
the  will  of  the  majority  was  so  expressed.    Ibid. 

EI^LIP818: 

The  Court  will  not  supply  a  supposed  ellipsis  in  a  contract  in 

order  to  give  legal  effect  to  language  which,  without  addi- 

.    tion  or  alteration,  is  meaninglefcjs.     ISincIair  v.  Hirks,  600. 

ENACTMENT  OF  LAWS: 

When  it  appears  that  a  bill  has  been  duly  signed  by  the  pre- 
siding oflHcer  of  the  two  Houses  of  the  General  Assembly, 
declaring  it  to  have  been  read  three  times  in  each  House, 
the  Courts  cannot  go  behind  such  ratification  to  inquire 
whether  it  was  fraudulently  or  erroneously  enrolled  before 
it  had  been  passed  aftt  r  the  requisite  readings  by  each 
House,  although  the  Journals  do  not  show  that  it  was  so 
passed.     Carr  v.  Coke,  223. 

ENDORSEE  OF   NEGOTIABLE   INSTRUMENTS  (Skk   Nkuo- 

TIABLK   iNSTRl'MEXTS): 

EQUITABLE  ACTION  : 

In  an  equitable  action  for  the  settlement  of  the  estate  of  a 
deceased  administrator  and  to  satisfy  a  judgment  obtained 
in  another  State  against  his  personal  representatives  and 
the  sureties  on  his  V)ond,  such  sureties  may  intervene  and 
receive  credit  for  what  they  have  paid  on  the  judgment, 
remaiiiing  liable  to  pluintifTs  for  any  balance  due  on  the 
judgment  in  excess  of  what  may  be  realized  in  the  present 
action.     Moore  v.  iSfiiiUf,  667. 

EQUITABLE  RELIEF,  G47 : 

1.  Under  The  Code  practice  whenever  either  party  to  an  action. 

by  his  pleadings,  sets  up  a  ground  for  and  prays  equitable 
relief,  the  Court  will  adjust  all  equities  between  the  parties 
whatever  be  the  form  of  the  action.     Parker  v.  Beasley.  L 

2.  As  between  itself  and  its  creditors  a  corporation  is  simply  a 

debtor  and  the  relation  of  trustee  and  cestui  que  trust  does 
not  exist  so  as  to  create  a  Hen  upon  the  assets  of  the  cor- 
poration in  favor  of  the  creditor  in  any  other  sense  than 
applies  to  an  individual  debtor.  Eleetric  Light  Co.  v. 
Ehctric  Light  Co.     112. 
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8.  A  creditor  ha?  no  equitable  title  to  assets  of  a  corporation, 
whether  solvent  or  insolvent,  in  the  hands  of  its  treasurer, 
and  the  Courts  will  not  interfere  with  their  equitable  jur- 
isdiction to  enforce  the  payment  of  a  judgment  in  favor  of 
the  creditor  against  the  corporation.    Ibid. 

EQUITY  JURISDICTION : 

Where  it  appears  to  a  Court  of  Equity  that  the  parties  to  a 
suit  are  in  pari  delicto  in  respect  to  a  covinous  agreement, 
the  Court  will  not  interfere  to  give  relief,  but  will  leave  the 
parties  to  exercise  their  rights  as  they  maj'  be  permitted 
in  a  Court  of  law.     Bank  v.  Adrian,  537. 

ERROR,  Harmless : 

Where,  in  the  trial  of  an  action,  a  plaintifif  is  not  entitled  to 
recover  in  any  view  of  the  evidence,  whether  admitted  or 
excluded,  the  exclusion  of  evidence  is  not  error  of  which 
plaint ifT  can  complain,     l^ove  v.  Raleigh^  296. 

ESTOPPEL,  4a7,  961: 

1.  Where  the  children  of  a  person,  under  a  misapprehension  of 
the  facts,  admitted  the  allegation  in  a  proceeding  for  the 
sale  of  their  ancestor's  land,  that  he  was  dead,  and  submit- 
ted to  a  decree  for  the  sale  of  the  land,  they  will  be  allowed 
in  a  collateral  action  to  impeach  such  decree  and  to  avoid 
the  estoppel  of  title  derived  through  it,  by  showing  that 
their  ancestor  was  in  fact  alive  at  the  date  of  the  decree 
and  sale.     ^pri7iger  v.  Shatender,  12. 

3.  When  foreign  judgment  is  an  estoppel,  40. 

3.  Where,   in   a  suit   by  a  railroad  company  to  compel  the 

issuance  by  a  town  of  bonds  in  aid  of  the  railroad,  a  com- 
promise decree  was  rendered  whereby  the  town  was 
released  from  liability  for  one-half  of  its  subscription  in 
consideration  of  its  issuing  the  other  half,  the  town  is 
estopped  from  denying  the  validity  of  the  bond^  issued  in 
pursuance  of  such  decree,  and  such  estoppel  is  as  effectual 
in  favor  of  the  purchaser  of  the  bonds  in  a  suit  to  compel 
the  payment  of  coupons  as  it  would  be  if  the  action  were 
brought  by  the  railroad  company.  Bank  v.  Commission- 
ers, a39. 

4.  Where  oi^e  of  the   i)artics   to  an   arbitration   executes  his 

bond  for  the  amount  of  an  award,  as  directed  by  the  arbi- 
trators, he  is  estopped  to  defend  an  action  thereon  on  the 
ground  that  he  executed  it  in  iLCuorance  of  amistakein  the 
116—72 
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award  and  of  the  fact  that  the  award  was  reviewable  by  a 
court  as  to  a  question  of  law  involved  therein.     Patton  v. 

Garrett,  847. 

5.  An  assigrnnient  of  a  fire  policy  by  a/cwc  covert,  without  the 

consent  of  her  husband,  and  to  one  having  no  intereHt  in 
the  property,  is  valid  when  it  was  assented  to  by  the  agent 
of  the  insurer  and  was  not  procured  by  false  representa- 
tions or  suppression  of  facts.  In  such  case,  the  defendant 
is  estopped  to  deny  the  validity  of  the  assignment.  Black- 
burn V.  Insxirance  Co.,  821. 

6.  Where  a  grantee  accepts  and  acts  under  a  deed,  availing 

hinjself  of  its  benefits,  he  cannot  be  heard  to  say  that  the 
person  who  negotiated  for  the  land  and  procured  the  exe- 
cution of  th^  deed,  was  not  its  agent  to  make  an  agree- 
ment as  to  the  compensation  to  be  paid  the  grantor.  John- 
son V.  Bailroad,  926. 

EVIDENCE : 

1.  Foreign  judgment,  when  competent  in  evidence,  40. 

2.  Where  a  receiver  is  applied  for  on  the  ground  that,  by  rea- 

son of  fraud  practiced  upon  the  plaintiff  by  defendents  in 
the  purchase  of  goods,  and  that  the  title  never  vested  in 
defendants,  it  is  necessary  to  allege  and  prove  that  the 
goods  for  which  the  receiver  is  applied  for  are  identically 
the  same  goods  so  fraudulently  obtained.  Witz^  Biedler 
d-  Co.  V.  Gray,  48. 

:3.  Where  the  vesting  of  an  absolute  estate  depended  upon  the 
payment  of  certain  debts  by  the  devisee,  and,  in  the  trial 
of  an  issue  whether  all  such  debts  had  been  paid,  a  note  was 
produced,  signed  by  him  uncancelled  and  found  among  the 
effects  of  another  decedent ;  Held,  that  the  production  of 
such  note  raised  the  presumption  that  the  note  had  not 
been  paid,  and,  in  such  case,  it  is  immaterial  when  the  stat- 
ute of  limitations  began  to  run.     Johnson  v.  Gooch,  64. 

4.  That  a  prosecution   for  forgery  was  instituted  upon   the 

advice  of  counsel  is  only  evidence  to  rebut  the  presumption 
of  malice,  and  it  should  be  left  to  the  jury  to  find  whether 
malice,  which  might  be  inferred  from  want  of  probable 
cause,  has  been  rebutted  by  the  other  evidence.  Thnrber 
V.  B.  &  L.  Asso.,  75. 

5.  The  fact  that  in  the  trial  of  an  action,  A  was  shown  to  have 

been  (^lerk  of  a  Court  at  a  certain  date  does  not  create  a 
presumption  that  he  was  such  Clerk  several  years  prior  to 
that  date.    J  arms  v.  Vanderford,  147. 
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6.  A  witness  who  has  not  qualified  himself  as  an  expert  as  to 

handwriting,  and  has  never  seen  a  certainperson  write  and 
has  never  corresponded  with  him,  is  incompetent  to  testify 
as  to  such  person's  handwriting  by  comparing  it  with  other 
writing  alleged  but  not  known  to  be  thelatter's.    Ibid. 

7.  In  an  action, to  recover  land,  brought  by  the  purchaser  at  a 

mortgage  sale,  a  declaration  against'  title  made  by  the 
mortgagor  after  the  execution  of  the  mortgage  is  not  com- 
petent evidence  against  the  plaintiff.    Ibid. 

8.  Where,  in  the  trial  of  an  action,  a  plaintiff  is  not  entitled  to 

recover  in  any  view  of  the  evidence,  whether  admitted  or 
excluded,  the  exclusion  of  evidence  is  not  error  of  which 
plaintiff  can  complain.     Love  v.  Raleigh,  296. 

9.  Testimony  that  a  witness  carried  supplies  to  a  decedent  dur- 

ing her  sickness,  is  not  such  evidence  of  a  conversation  or 
transaction  as  to  make  the  witness  incompetent  under 
Section  590  of  The  Code.    Cowan  v.  Layburn,  526. 

10.  An  application  for  removal  of  a  cause  from  a  State  to  a  Fed- 
eral Court  on  the  ground  of  local  prejudice  must  be  made 
to  the  Federal  and  not  to  the  State  Court.  Williavis  v. 
Telephone  Co.,  558. 

11.  Where  the  ground  for  removal  of  a  cause  from  the  State  to 
the  Federal  Court  is  diversity  of  citizenship,  the  applica- 
tion must  be  made  to  the  State  Court,  and  at  the  Term  at 
which  the  answer  should  be  tiled  ;  otherwise,  the  right  to 
removal  is  forfeited.  Hence,  where  the  answer  should  have 
been  tiled  at  April  Term  of  a  ("ourt,  which  adjourned  a 
week  earlier  than  the  time  allowed  by  law,  and  an  answer 
filed  on  the  15th  of  June  following  was  treated  as  if  filed  in 
time,  an  application  to  remove  made  at  the  time  of  actu- 
ally filing  the  answer,  was  too  late.     Ibid. 

12.  Where,  in  the  trial  of  an  action  to  recover  land,  the  plaintiff 
introduced  as  a  part  of  his  chain  of  title  a  grant  from  the  ' 
State  containing  certain  calls,  differing  in  some  respects 
from  a  deed  under  which  he  claimed  title  and  which  cov- 
ered the  locus  in  quo,  he  is  not  precluded  from  introducing 
the  latter  deed  bv  reason  of  such  variations  in  the  calls. 
Campbell  v.  Morrison,  629. 

18.  In  order  to  make  the  declarations  of  the  assignor  after  the 
assignment  competent  evidence  in  the  trial  of  an  action  to 
set' aside  the  deed  as  fraudulent,  it  must  be  shown  by  evi- 
dence outside  of  such  declarations  that  the  assignor  and 
the  assignee  conspired  to  defraud  the  assignor's  creditors. 
Blair  v.  Brown,  631. 
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14.  Oral  evidence  of  the  contents  of  a  telegram  was  properly 
excluded  when  the  only  evidenc  of  its  loss  or  destruction 
was  the  statement  of  the  operator  that  he  had  *'  searched 
for  it  but  could  not  find  it ;"  that  *'  some  original  telegrams 
are  destroyed  and  some  sent  to  headquarters ;"  and  that  no 
search  had  been  made  at  headquarters  for  the  missing  one. 
/  bid. 

15.  A  provision  in  the  deed  of  assignment  that  the  agsignee 
should  sell  the  property  conveyed  and  pay  the  assignor 
$500  as  his  personal  property  exemptions,  was  not,  in  itself, 
evidence  of  a  fraudulent  intent  upon  the  part  of  the 
assignor,  but  should  be  considered  with  the  other  evidence 
relating  to  such  intent.     Ibid. 

16.  In  an  action  by  a  creditor  of  an  insolvent  corporation 
against  a  stockholder  thereof  to  recover  the  amount  of  his 
unpaid  subscription,  a  judgment  rendered  on  the  report  of 
a  referee  in  an  action  to  set  aside  an  assignment  by  the  cor- 
poration, together,  with  the  findings  of  the  referee  that 
such  stockholder  after  subscribing  for  a  certain  auiouiit  of 
stock  and  paying  in  one-half  of  his  subscription,  had  been 
allowed  to  draw  out,  after  the  assignment,  all  he  had  paid 
ill,  was  competent  evidence  a&rainst  such  stockholder 
although  he  was  not  a  party  to  the  action  in  which  such 
judgment  was  rendered.     Harmon  v.  Hunty  678. 

17.  In  the  trial  of  an  action  for  possession  of  personal  property 
claimed  under  a  chattel  mortgage  executed  by  a  corpora- 
tion, it  is  competent  for  the  adverse  party  to  go  behind  the 
seal  and  show  that  it  was  not  affixed  by  the  legally  exer- 
cised authority  of  the  company.     Clark  v.  HodgCy  761. 

18.  Where  the  property  described  in  a  chattel  mortgage  which 
purported  to  be  the  act  of  the  corporation  but  was  only 
that  of  an  officer  personally,  belonged  to  the  corporation 
and  was  in  the  adverse  possession  of  the  defendant  at  the 
time  of  the  execution  of  the  mortgage,  the  instrument  was 
properJy  excluded  as  evidence  in  an  action  for  the  posses- 
sion of  the  property  by  the  mortgagee.     Ihid, 

ly.  Plaintiffs,  in  an  action  for  partition  in  which  defendants 
denied  plaintiff's  title  and  alleged  sole  seizin  in  themselves, 
claimed  under  the  will  of  their  father  devising  the  land  to 
his  widow  during  her  widowhood  and  then  to  plaintiffs.  It 
was  shown  that  the  widow  had  died  without  marr>'ing 
again,  but  there  was  no  evidence  tliat  either  she  or  the 
plaintiffs  had  held  possession  of  the  land  within  35  or  4K\ 
years  prior  to  the  action.     Held,  that  the  evidt-nce  did  not 
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establish  plaintiff's  title  and  they  were  not  entitled  to 
recover.     Hiineycutt  v.  Brooks,  788. 

20.  In  an  action  against  a  railroad  company  to  recover  goods 
burned  in  its  warehouse,  evidence  that  a  night  telegraph 
operator,  who  had  an  office  in  a  rMoin  adjoining  the  ware- 
house, and  slept  therein,  was  intemperate  in  his  habits  and 
waf  drunk  on  the  night  of  the  fire,  does  not  justify  a  ver- 
dict for  the  plaintiff.     Young  v.  Railroad^  5)32. 

21.  Where  there  is  an  assignment  of  error  that  the  evidence  did 
not  justify  the  verdict,  this  Court  yf'iW  consider  only  the 
evidence  offered  bv  the  State.     State  v.  HarU  976. 

22.  While  the  declarations  and  admij^sions  of  a  prisoner,  made 
after  threats  or  inducements  held  out  to  him,  are  as  a  gen- 
eral rule  incompetent  as  evidence  against  the  prisoner,  yet 
facts  ascertained  in  consequence  of  declarations  or  admis- 
sions, and  declarations  connected  with  and  explaining  such 
facts,  are  admissible.     State  v.  Winston,  990. 

23.  On  a  trial  of  a  defendant  for  larceny  it  was  competent  for  a 
constable  who  had  arrested  the  defendant  to  testify  that, 
after  he  told  the  defendant  that  he  knew  about  the  stolen 
goods  and  that  it  would  be  l)est  for  him  to  tell,  the  defend- 
ant showed  him  where  the  goods  were  hidden.     Ibid. 

24.  Words  written  or  spoken  before  or  after  those  which  form 
the  basis  of  au  action  or  indictment  iov  slander,  are  admis- 
sible to  show  the  animus  of  the  defendant ;  also  the  mode 
and  ext(>nt  of  their  repetition.     State  v.  Mills,  1051. 

25.  On  trial  for  slander  of  a  woman,  after  the  defendant,  as  a 
witness,  had  admitted  the  innocence  of  the  prosecutrix, 
and  hfid  undertaken  to  justify  the  wxn-d.s  s|)oken  on  the 
ground  that  he  had  only  repeated  a  riimor,  without  wrong 
motive,  an  affidavit  made  by  him,  at  a  prior  term  of  court, 
to  secure  a  continuance  on  the  ground  of  the  absence  of  a 
witness  by  whom  he  expected  to  prove  the  unchastity  of 
the  prosecutrix,  was  properly  admitted.     Ibid, 

P:V1DENCE,  Parol : 

1.  The  rule  that  parol  evidence  cannot  be  allowed  as  to  the 

contents  of  a  written  instrument  applies  only  in  actions 
between  parties  to  the  writing  and  where  its  enforcement 
is  the  gravamen  or  substantial  cause  of  the  action.  Car- 
den  V.  McConnell,  875. 

2.  Although,  where  an  agreement  has  been  reduced  to  writing, 

parol  evidence  is  not  admissible  to  contradict,  add  to  or 
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»  explain  it,  yet  when  a  deed  authorized  defendant  railroad 

company  to  take  so  much  of  the  land  as  was  necessary  for 
its  roadway,  &c.,  parol  evidence  is  admissible  to  show  that 
the  defendant  agreed  to  pay,  in  addition  to  the  considera- 
tion expressed  in  the  deed,  the  value  of  any  land  taken  or 
used  in  excess  of  a  strip  twenty  feet  wide.  Johnson  v. 
Railroad^  926. 

EVIDENCE,  Certified  Copy  of  Records,  987. 

EXAMINATION  OF  ASSIGNEE  OF  JUDGMENT  DEBTOR  IN 
SUPPLEMENTAL  PROCEEDINGS,  528. 

EXAMINATION  OF  ADVERSE  PARTY  : 

1.  In  an  action  by  a  stockholder  of  a  Corporation  to  set  aside 

as  fraudulent  an  assignment  of  a  contract  by  the  corpora- 
tion, the  directors  may,  under  Sect.  580  et  seq.  of  The  Code 
be  compelled  to  disclose  information  to  enable  plaintiff  to 
frame  his  complaint  even  though  their  evidence  may  result 
in  pecuniary  injury.     Holt  v.  Warehouse  Co.,  4S0. 

2.  In  an  action  by  a  stockholder  of  a  corporation  to  set  aside 

as  fraudulent  an  a8signm<int  by  the  corporation  of  a  con- 
tract, the  plaintiff  is  entitled  under  Sec.  580  et  seg.  of  TTie 
Code  to  inspect  the  books  of  the  corporation  in  order  to 
obtain  information  upon  which  to  frame  his  complaint. 
Ibid. 

EXCEPTIONS  : 

1.  Where  instructions  asked  for  are  given  in  substance  and 
effect,  no  exception  will  lie  because  they  are  not  given  in 
the  language  of  the  request.     J^tate  v.  Mills,  992. 

3.  Where  defendant  in  a  criminal  ai-tion  made  no  exception  to 

the  evidence  or  instructions  to  the  jury  but  after  convic- 
tion and  refusal* of  motion  for  new  trial  ^'excepted"  with- 
out specifying  anything  tp  which  he  excepted,  the  judg- 
ment will  be  aifirmed  when  no  error  appears  on  the  record. 
^tate  V.  Page,  1016. 

EXCEPTIONS  TO  FINDIN(iSOF  FACT  BY  TRIAL  JUDGE  : 

1.  Not  allowable  after  adjournment  of  court  for  the  Term. 

Electric  Light  Co.  v.  Electric  Light  Co.,  112. 

2.  The  findings  of  fact  by  a  trial  Court  in  supplemental  pro- 

ceedings are  final  and  cannot  be  reviewed  on  appeal,  unless 
upon  an  exception  that  there  was  no  evidence  to  support 
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them  or  one  or  more  of  them.    Hinsdale  v.  Underwood^ 
593. 

EXCEPTION  TO  JUDGE'S  CHARGE  : 

1.  An  exception  to  the  charge  to  the  jury,  if  made  for  the  first 

time  in  the  statement  of  case  on  appeal,  is  in  time.     Black- 
hum  V.  Ins.  Co.,  831. 

2.  An  exception  taken  to  a  charge  after  verdict  was  rendered, 

will  not  be  considered  on  appeal.    State  v.  Hart,  976. 

EXCEPTIONS  TO  DEPOSITIONS  : 

When  unavailable.    Bank  v.  Burgwi/Ji,  122. 

EX  KCUTION  OF  JUDGMENT  : 

Where  a  writ  of  possession  on  a  judj^nent  in  an  action  at  law 
is  executed  by  placing  the  defendant  out  of  and  the  plain- 
tiff into  possession,  the  judgment  is  executed  within  the 
meaning  of  Section  473  of  The  Code,  notwithstanding  the 
judgment  for  the  damages  received  in  said  action  is  not 
satisfied.     Bayer  v.  Garner ,  12"). 

EXECUTION,  Proceedings Sai)plemental  to.  See  "Si'PPLEMAXtal 
Prockkdings." 

EXECUTION,  Relief  Against : 

A  Court  of  Equity  will  not  interpose  by  injunction  to  prevent 
a  sale  of  complainant's  real  estate  under  execution  against 
another,  since  the  question  of  title  to  real  estate  is  one  to 
be  determined  at  law  and  the  owner  can  there  make  his 
defences.     Bostic  v.  Yonvg,  766. 

EXECUTION  SALE: 

**Connor^8  Act,"  Ch.  147,  Acts  of  1885,  providing  that  no  pur- 
chase from  a  bargainor  or  lessor  shall  pass  title  as  against 
an  unregistered  deed  executed  before  December  1st,  1885, 
of  which  the  purchaser  has  notice,  applies  to  a  purchase 
at  sale  under  execution.     Cowan  v.  \Vithron\  111. 

EXECUTOR,  Seeking  Advice  of  Court,  472. 

EXECUTOR,  Liability  of: 

1.  Where  an  executor  executes  a  note  in  his  representative 
capacity  for  money  borrowed  and  used  for  the  purpose  of 
paying  debts  of  the  testator,  the  estate  is  not  litible,  but 
the  executor  is  personally  liable  therefor,  and  this  is  so  not- 
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withstanding  the  fact  that  the  lender  knows  for  what  pur- 
pose the  money  was  borrowed  and  how  it  was  used.  Bank- 
ing Co.  V.  Morehead,  410. 

2.  In  such  case,  the  executor  takes  the  risk  of  being  reimbursed 
the  amount  of  the  note  out  of  the  assets  of  the  estate  on 
the  final  accounting.    Ibid. 

8.  While  an  executrix  who  gives  a  note  in  lier  representative 
capacity  for  money  borrowed  to  pay  debts  of  the  estate  is 
personally  liable,  nothing  else  appearing,  yet  when  it  is  so 
signed,  but  in  the  body  of  the  note  are  inserted  th6  words 
**L.  L.  M.,  Executrix,  etc.,  but  not  personally,''  she  is  not 
personally  liable.    Banking  Co.  v.  Morehead,  413. 

EXECUTORY  DEVISE: 

A  testator  devised  land  {o  his  daughter  P,  and  her  heirs,  but 
in  case  of  her  death,  without  issue  surviving,  then  to  his 
daughter  A.  Held,  that  P  takes  a  conditional  fee  simple 
in  the  land,  liable  to  be  determined  upon  her  dying  with- 
out surviving  issue,  and  A  takes,  by  way  of  executory 
devise,  a  remainder,  or  future  estate  or  interest,  which  she 
may  assign  and  convey  by  deed,  which,  with  warranty, 
will  be  an  estoppel  upon  her  heirs.     Wright  v.  Brown^  26. 

EXCEPTIONS: 

1.  Upon  an  appeal  from  an  appraisal  of  homestead  and  personal 

property  exemptions,  under  the  provisions  of  ("h.  1547,  Acts 
of  1865  (amendatory  of  Sec.  519  of  Tfie  Code)  the  valua- 
tion as  determined  by  the  verdict  of  the  jury  is  final  and 
the  commissioners  appointed  by  the  Court  to  set  apart  the 
exemptions  in  accordance  with  the  verdict  must  be  guided 
by  that  valuation.     Shoafv.  Frost,  675. 

2.  Uponnn  appeal  from  the  appraisal  of  homestead  and  per- 

sonal property  exemptions  and  the  assessment  of  the  value 
thereof  by  a  jury,  the  commissioners  to  set  apart  the 
exemptions  in  accordance  with  the  verdict  must  be 
appointed  by  the  Court  and  summoned  by  the  sheriff. 
Ibid. 

EXPERT: 

A  witness  wlio  has  not  qualified  himself  as  an  expert  as  to 
handwriting,  and  who  has  never  seen  a  certain  person  write 
and  has  never  corresponded  with  him,  is  incompetent  to 
testify  as  to  such  person's  handwriting  by  comparing  it 
with  other  writingalleged  hut  not  known  to  be  the  latter's. 
Jar  vis  v.  Van  dirr ford,  147. 
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EXPRESSION  OF  OPINION  BY  TRIAL  JUDGE: 

Where,  in  an  action  ap^ainst  a  telegraph  company  for  failure 
to  deliver  a  message,  the  plaintiff  establishes  a  ^rima/acic 
case,  the  question  of  negligence  is  for  the  jury  and  an 
instruction  that  '*upon  all  the  evidence  if  believed,  plain- 
tiff is  not  entitled  to  recover,"  is  an  expression  of  opinion 
by  the  Court  upon  the  weight  of  the  evidence  in  violation 
of  Sec.  413  of  The  Code.     SherriU  v.  Tel.  Co.,  655. 

FACTOR  OR  BROKER,  34. 

FALSE  PRETENCE  : 

1.  To  constitute  the  indictable  offence  of  obtaining  goods,  &c., 

under  false  pretence,  there  must  be  a  false  representation 
of  a  subsisting  fact  intending  to  cheat  and  which  does 
cheat.    IStatew  Mangum,  098. 

2.  A  bill  of  indictment  which  charges  that  defendant  in  swap- 

ping horses  stated  that  his  horse  was  sound,  knowing  that 
he  was  not  sound,  and  that  the  prosecutor  was  induced 
thereby  to  trade,  is  pufficient.  since  it  charges  that  defend- 
ant misrepre.sentcHl  a  subsisting  fact  calculated  tocheatand 
which  the  ^tate  says  ilid  cheat,   &c.     Ibid. 

3.  A  bill  of  indictment  for  obtaining  money  under  false  pre- 

tences, which  lails  to  charge  that  it  was  obtained  *'feloni- 
niously"  (as  required  by  Ch.  205,  Acts  of  1891)  is  fatally  de- 
fective.    State  v.  Wil.son.  979. 

FALSE  WARRANTY  : 

1.  Where  it  was  admitted  that  Bsoltl  an  engine  to  plaintiff  and 

in  an  action  against  H  and  W  for  damages,  on  false  war- 
ranty, the  jury  find  on  a  distinct  issue  that  B  was  W's  agent 
in  the  transaction,  the  refusal  to  submit  an  i-sue  as  to 
whether  or  not  there  was  a  sale  by  W  was  not  error. 
Alpha  Mills  v.  Engine  Co.,  797. 

2.  The  amendment,  by  Ch.  209,  Acts  of  18S9,  of  Section  156  (9) 

of  The  Code,  by  which  the  words  '*in  cases  which  were 
heretofore  solely  cognizable,  by  Courts  of  Equity"  were 
stricken  out.  applies  to  an  action  for  a  false  warranty  in  a 
sale  made  before  the  amendment,  so  that,  in  actions  where 
relief  on  the  ground  of  fraud  is  sought,  the  cause  of  action 
shall  not  be  deemed  to-have  accrued  until  the  discovery  of 
the  fraud  complained  of.     /  bid. 

3.  A  foreign  corporation  cannot  set  up  the  statute  of  limita- 

tions in  bar  of  an  ac!  ion  for  false  warrant  v.     /  bid. 

\ 
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4.  Where,  in  the  trial  of  an  action  for  false  warranty,  a  dispate 

exists  as  to  when  the  plaintiff  first  knew  of  the  fraud,  the 
question  as  to  whether  the  action  is  barred  by  the  Statute 
of  Limitations  is  one  of  fact  for  the  jury.    Ibid. 

5.  A  plaintfff  in  an  action  for  false  warranty  in  the  sale  of  an 

engine  is  entitled  only  to  damages  naturally  aribin^  from 
the  fraud  and  not  to  interest  on  his  payments  nor  to 
amounts  paid  for  insurance.    Ibid. 

FATHER : 

A  father  is  entitled  to  the  custody  of  his  children  against  the 
claims  of  every  one,  except  those  to  whom  he  may  have 
committed  their  custody  and  tuition  by  deed,.or  unless  he 
is  found  to  be  unfitted  for  their  care  and  custody.  Lfitham 
V.  ElHs,  30. 

FATHER  AND  SON,  Dealings  between,  684. 

FEE,  Continerent,  26. 

FEDERAL  COURT,  Removal  of  cause  to,  oo8. 

FELLOW  SERVANT: 

1.  Where  a  section  boss  has  full  power  to  hire,  command  and 
discharge  those  working  under  him,  he  is  not  a  fellow  ser- 
vant.    Logan  v.  Railroad,  940. 

FELONIOUS  INTENT,  1017. 

FEME  COVERT: 

1.  A  judgment  cannot  be  recovered  against  9^  feme  roV€?'t  on  a 

note  alleged  to  have  been  executeil  by  her  unless  the  com- 
plaint names  and  describes  separate  estate  belonging  to 
her  chargeable  with  the  debts.     Witz  v.  Qray^  48. 

2.  A  judgment  cannot  be  recovered  against  a  married  woman 

in  an  acticm  againt  her  and  her  husband  w^hen  the  com- 
plaint alleges  that  the  husband  is  the  debtor.     Ibid. 

3.  Where  a  receiver  is  applied  for  upon  the  ground  that,  by 

reason  of  fraud  practiced  upon  the  plaintiff  by  defendants 
in  the  purchase  of  goods,  and  that  the  title  never  vested  in 
defendants,  it  is  necessary  to  allege  and  prove  that  the 
goods  for  which  the  receiver  is  applied  for  are  identically 
the  same  goods  so  fraudulently  obtained.     Ibid. 

4.  When  the  fact  of  the  coverture  of  a  woman  appears  in  the 

complaint  or  other  pleadings  in  an  action  on  a  promise  to 
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pay  money,  she  not  being  a  free-trader,  nor  having  spcifi- 
cally  bound  her  separate  estate  for  its  payment,  a  personal 
judgment  rendered  therein  against  her  is  a  nullity  and  will 
be  set  aside  on  motion.     Qreen  v.  Ballard ^  144. 

5.  The  power  of  a  married  woman  to  dispose  of  land,  held  by 

her  under  a  deed  of  settlement,  is  not  absolute  but  lim- 
ited' to  the  mode  and  manner  pointed  out  in  the  instru- 
ment.    Kirhy  v.  Boyette,  165. 

6.  Where  land  was  conveyed  to  a  trustee  for  the  sole  and  sepa- 

rate use  of  a  married  woman,  to  be  free  from  any  debts 
of  her  husband,  a  mortgage  executed  by  her  and  her  hus- 
band, without  the  joinder  of  the  trustee,  is  void  and  the 
fact  that  the  trustee  becomes  the  owner  of  the  note  secured 
by  the  mortgage  and  seeks  to  foreclose  the  latter  gives  it 
no  validity.    Ibid. 

7.  The  power  conferred  upon  married  women  by  Art.  X,  Sec. 

G,  to  dispose  of  her  property  is  subject  to  such  limitations 
as  her  grantor  or  devisor  may  prescribe  in  a  deed  or  will. 
Ibid. 

8.  Where  a.  feme  covert  with  the  consent  of  her  husband  mort- 

gaged her  separate  real  estate  to  sscure  money  borrowed 
upon  the  joint  note  of  herself  and  husband  to  improve  the 
land,  and  upon  the  death  of  the  wife  the  land  is  nold  upon 
the  petition  of  the  surviving  husband  and  the  heir  of  the 
wife,  the  curtesy  interest  should  not  be  charged  with  the 
debt,  but  the  debt  should  lirst  be  paid  out  of  the  entire 
proceeds  and  the  curtesy  interest  ascertained  and  paid 
from  the  surplus.     In  re  Freeman^  199. 

I 

9.  An  action   cannot   be  maintained   on   a  note  made  by  a 

married  woman  which  does  not  purport  to  charge  her 
separate  estate  nor  to  be  for  her  benefit.     Wilcox  v.  Arnold, 

708. 

10.  The  bare  promise  of  a  widow  to  pay  a  note  executed  by  her 
during  her  coverture,  and  therefore  void,  is  not  binding 
on  her.     Ibid. 

FICTITIOUS  DEBTS  : 

It  was  not  error  to  charge,  in  the  trial  of  an  action  to  set  aside 

a  deed  of  assignment  as  fraudulent,  that  the  jury  should 

find  the  deed  to  be  fraudulent  and  void  if  any  part  of  the 

.    debts  preferred  therein  were  fictitious    and  the  fact  was 

known  to  the  assignor  and  assignee.    Blair  v.  Brown,  631. 

FINDER  OF  LOST  PROPERTY,  1017. 
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FINDINGS  OF  FACT  BY  TRIAL  JUDGE,  112,  593  : 

Incases  where  this  Court  has  the  rijyht  to  review  the  find- 
ings of  fact  by  the  Court  below,  it  may  find  the  facts  if  they 
have  not  been  found  below.    Pearce  v.  Elwell^  595. 

FINDINGS  OF  JURY : 

/  Where  in  response  to  one  issue  a  jury  found  that  a  contract 
existed  between  two  sisters,  whereby  the  survivor  should 
have  the  whole  of  a  certain  note  belonging  to  them  jointly, 
a  finding  in  response  to  another  issue  that  one  of  its  parties 
at  a  later  date  made  a  gift  of  her  share  in  such  note,  is  not 
inconsistent  with  the  first  finding.     Taylor  y.  Smith,  531. 

FINES  AND  PENALTIES,  502. 

FIRE  INSURANCE,  Action  on,  491: 

1.  The  Trial  Judge  has  authority  to  order  the  consolidation  of 

several  actions  brought  on  concurrent  policies  of  insur- 
ance on  the  same  property.    Blackburn  v.  Ins.  Co.,  821. 

2.  Where,  in  an  action  on  fire  insurance  policies,  the  defense 

wtis  that  the  x>roperty  was  fraudulently  burned  by  the 
insured,  it  was  error  to  charge  that  such  burning  must  be 
proved  beyond  a  reasonable  doubt ;  only  a  preponderance 
of  testimony  is  required.    Ibid. 

FIRE  WORKS: 

1.  A  city  has  no  implied  authority  to  provide  for  a  pyrotechnic 

display  on  a  Fourth  of  July  or  anniversary  celebration. 
Love  V.  Raleigh,  296. 

2.  A  city,  not  having  express  power  to  provide  for  a  display 

of  fire- works,  is  not  answerable  in  damages  for  the  negli- 
gence of  its  agents  in  conducting  such  adisx^Iay  ordered  by 
it.     Ibid. 

FISH,  Consignment  of: 

When  fish  are  consigned  to  a  factor  for  sale  with  general 
instructions,  it  is  proper  and  the  duty  of  the  factor  to 
ascertain  their  condition  and  quality  by  having  them 
inspected  before  putting  them  on  the  market.  He  has 
also  a  discretion  as  to  the  time  and  manner  of  selling,  pro- 
vided he  acts  in  good  faith  and  with  ordinary  diligence. 
JSprui'Il  V.  DaC€7iport,  34. 

FLOATABLE  STREAM,  What  Constitutes.  731. 
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FOREIGN  JUDGMENT : 

1.  Where  a  judgment  was  obtained  in  another  State  against 

the  administrators  and  sureties  of  a  deceased  administra- 
tor, and  an  action  was  instituted  in  this  State  for  a  settle- 
ment, sucli  judgment  is  competent  evidence  against  and 
binding  upon  the  administrators  and  their  privies,  it 
appearing  tliat  such  administrators  were  present  and  resist- 
ing the  recovery  in  the  foreign  Court.  Moore  v.  Smithy  667. 

2.  In  an  equitable  action  for  the  settlement  of  the  estate  of  a 

deceased  administrator  and  to  satisfy  a  judgment  obtained 
in  anotlier  State  against  his  personal  representatives  and 
the  sureties  on  his  bond,  such  sureties  may  intervene  and 
receive  credit  for  what  they  have  paid  on  the  judgment, 
remaining  liable  to  plaintiffs  for  any  balance  due  on  the 
judgment  in  excess  of  w^hat  may  be  realized  in  the  present 
action.     Ibid. 

FORFEITURE  : 

1.  A  sale  of  the  premises  on  which  a  distillery  is  located  under 

a  decree  of  the  Circuit  Court  of  the  United  States,  in  a 
proceeding  in  rem  for  a  forfeiture  incurred  under  the  pro- 
visions of  Section  3281,  U.  S.  Rev.  St.,  does  not  pass  the 
title  of  a  mortgagee  without  whose  knowledge  or  conni- 
vance the  illicit  distillerv  was  maintained.  Glenn  v.  Win- 
stead,  451. 

2.  The  law  does  not  impute  to  a  mortgagee,  w^itliout  any  proof 

whatever,  a  guilty  participation  in  the  fraud  of  a  mortga- 
gor and  declare  his  interest  in  the  mortgaged  premises, 
upon  which  an  illicit  distillery  has  been  maintained,  for- 
feited because  the  Collector  of  Internal  Revenue  may  have 
failed  to  secure  his  assent,  as  a  holder  of  a  lien,  to  the  use 
of  the  premises  for  the  purposes  of  a  distillery  as  the  Col- 
lector is  required  by  law  to  do.     Ibid. 

3.  The  mere  erection  of  a  house  on  land  and  its  use  as  a  dis- 

tillery is  not,  as  a  matter  of  law^,  notice  to  a  mortgagee  that 
a  distillery  is  being  maintained  thereon  so  as  to  render  his 
interest  liable  to  a  forfeiture  for  violation,  by  the  distiller, 
of  the  revenue  laws.     Ibid. 

FORMER  CONVICTION  : 

1.  A  single  act  may  be  an  offence  against  two  statutes  and  if 
each  statute  requires  proof  of  an  additional  fact  which  the 
other  does  not,  an  acquittal  or  conviction  under  either 
statute  does  not  exempt  the  defendant  from  prosecution 
and  punishment  under  the  other.     State  v.  liobinsov,  1046. 
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2.  A  conviction  of  assault  with  a  deadly  weapon  will  not  sus- 
tain a  plea  of  former  conviction  in  a  subsequent  trial  for 
carrying  a  concealed  weapon.    Ibid. 

FRANCHISE  : 

It  is  the  duty  of  a  telegraph  company  to  have  sufficient  facili- 
ties to  transact  all  the  business  offered  to  it  for  all  points 
at  which  it  has  offices,  since  it  is  not  a  mere  private  duty 
but  a  public  duty  which  its  franchise  authorizes  it  to  per- 
form.   Leavell  v.  Telegraph  Co.,  211. 

FRAUD,  Allegation  of,  In  Procuring  Execution  of  Mortgage,  87. 

FRAUD,  Badges  of: 

1.  In  the  trial  of  an  action  to  set  aside  as  fraudulent  a  convev- 

auce  of  a  stock  of  goods  by  the  defendant  to  his  son,  it 
appeared  (1)  that  the  defendant  was  indebted  at  the  time 
of  the  conveyance ;  (2)  that  the  sale  was  to  a  son ;  (3)  on 
long  credit ;  (4)  without  security ;  and  (5)  that  the  son  was 
not  worth  more  than  $500  at  the  time ;  (6)  that  the  defend- 
ant, though  not  insolvent  at  the  time,  was  embarrassed  by 
debt  and  heavy  endorsement  for  others,  and  (7)  that  ho 
became  insolvent  thereafter.  Held,  that  neither  of  these 
facts,  nor  all  combined,  amount  to  prima  facie  proof  of 
fraud,  but  they  were  circumstances  calculated  to  excite 
suspicion  and  challenge  scrutiny  as  to  the  intent  with 
which  the  conveyance  was  made.     Bank  v.  Giimer,  684. 

2.  Upon  testimony  tending  to  prove  such  suspicious  circum- 

stances, it  was  the  duty  of  the  Court,  in  instructing  the 
jury,  to  denominate  them,  not  as  '^evidential  facts  bearing 
upon  the  issue,''  but  as  badges  of  fraud  or  circumstau- 
ces  tending  to  show  fraud  and  that  evidence  explanatory 
thereof  should  be  scrutinized  with  care.     Ibid. 

FRAUD,  Discoverv  of : 

1.  The  amendment,  by  Ch.  269,  Acts  of  1889,  of  Section  155  (9) 
of  2%e  Code,  by  which  the  words  **  in  cases  which  were 
heretofore  solely  cognizable  by  Courts  of  Equity"  were 
stricken  out,  applies  to  an  action  for  false  warranty  in  a 
sale  made  before  the  amendment,  so  that,  in  actions  where 
relief  on  the  ground  of  fraud  is  sought,  the  cause  of  action 
shall  not  be  deemed  to  have  accrued  until  the  discovery  of 
the  fraud  complained  of.     Alpha  Mills  v.  Engine  Co.,  797. 
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2.  Where,  in  the  trial  of  an  actio  a  for  false  warranty,  a  dispute 
exists  as  to  when  the  plaintiff  first  knew  of  the  fraud,  the 
question  as  to  whether  the  action  is  barred  by  the  Statute 
of  Limitations  is  one  of  fact  for  the  jury.    Ibid. 

FRAUDULENT  BURNING  OF  INSURED  PROPERTY  : 

Where,  in  an  action  on  fire  insurance  policies,  the  defense  was 
that  the  property  was  fraudulently  burned  by  the  insured, 
it  was  error  to  charge  that  such  burning  must  be  proved 
beyond  a  reasonable  doubt;  only  a  preponderance  of  testi- 
mony is  required.    Blackburn  v.  Ins.  Co.,  821. 

FRAUDULENT  ORERRONEOUvS  RATIFICATION  OF  ACT  OF 
GENERAL  ASSEMBLY,  223,  271. 

FRAUDULENT  CONVEYANCE: 

1.  A  deed  of  assignment  for  benefit  of  creditors  which  directed 

the  trustee,  with  all  reasonable  diligence,  to  sell  and  dis- 
pose of  the  property  conveyed,  including  stock  of  goods,  in 
such  manner  as  he  should  deem  most  beneficial  to  the 
interest  of  all  concerned,  is  not  void  on  its  face,  because  it 
does  not  in  express  terms  restrict  the  trustee  as  to  the  time 
or  manner  of  disposing  of  the  property.  Stoneburner  v. 
Jeffreys,  78. 

2.  The  insertion  in  a  deed  of  assignment  of  a  power  to  repl'en- 

ish  a  stock  of  goods  with  money  arising  from  the  sales  of 
assigned  property  is  not  proof  conclusive  of  a  fraudulent 
intent  or  purpose  to  hinder  and  delay  creditors  when  it  is 
manifest  from  the  whole  deed  that  the  maker's  purpose 
and  design  was  that  the  trustee  should  manage  the  prop- 
erty for  the  benefit  of  all  and  not  for  the  ease,  benefit  or 
comfort  of  the  debtor.     Ibid. 

3.  A  deed  of  assignment  will  be  declared  void  in  law  only  where 

the  debtor  appears  in  express  terms  to  be  providing  for  his 
own  ease,  comfort  or  benefit  to  the  possible  detriment  or 
delay  of  his  creditors.     Ibid. 

4.  Even  where  prima  facie  the  deed  appears  to  reserve  an 

unconscionable  benefit  or  to  subject  the  creditors  to  unjust 
hinderance  or  delay,  yet  if  it  also  appear  that  the  language 
of  the  deed  is  susceptible  of  explanation  by  evidence  ali- 
unde^ that  will  make  it  consistent  with  good  faith,  the 
issue  of  fraud  must  be  submitted  to  the  jury  to  determine 
whether  such  extrinsic  evidence  is  suflficient  to  rebut  the 
presumption  of  mala  fides  raised  by  the  deed.    Ibid. 
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5.  The  omission  by  a  copyist  in  the  copy  of  a  deed  of  assign- 

ment of  a  single  creditor's  name  and  claim,  when  it  was 
included  in  the  original  draft  and  in  the  deed  as  recorded 
in  another  county,  is  not  suflBcient  to  shift  the  burden  of 
proof  on  the  issue  of  fraud,  it  being,  at  most,  only  compe- 
tent as  a  circumstance  to  be  considered  with  other  evidence 
tending  to  show  bad  faith.    Ibid. 

6.  An  assignment  of  partnership  property  by   members  of  an 

insolvent  firm  is  not  rendered  fraudulent  as  to  the  tirm 
creditors  by  a  clause  therein  preferring  over  partnership 
creditor's  debts  due  to  creditors  of  the  individual  partners. 
Armstrovy  v.  Car)\  499. 

7.  Where  it  appears  to  a  Court  of  Equity  that  the  parties  to  a 

suit  are  in  pari  delicto  in  respect  to  a  eovinouh  agreement, 
the  Court  will  not  interfere  to  give  relit* f,  but  will  leave  the 
parties  to  exercise  their  rights  as  they  may  be  permitted 
in  a  Court  of  law.     Bank  v.  Adrian,  537, 

8.  Where,  in  the  complaint  in  an  act  ion  to  foreclose  a  mortgage 

against  an  insolvent  mortgagor  it  api>eared  that  the  mort- 
gage was  given  to  secure  nott  s  for  $90,000,  payable  in  three 
years  at  4  per  cent,  interest,  and  w.is  not  tiled  until  the 
mortgagee  became  insolvent,  and  the  answer  filed  by  the 
assignee  <^f  the  mortgagor  (to  which  a  demurrer  was 
entered)  alleged  that  tlie  mortgage  was  given  under  an 
agreement  and  with  the  intent  to  hinder,  delay  and  defraud 
the  mortgagor's  creditors;  Held,  that  neither  party  was 
entitled  to  equitable  relief  and  the  (^'ourt  will  leave  them 
to  settle,  in  a  Court  of  law,  the  question  as  to  the  fraudu- 
lent intentions  of  the  parties  and  whether  the  assignee  of 
the  mortgagor  was  a  sub.seqiient  purcliaser  with  notice  so 
as  to  poi5ti)one  the  creditors  of  the  mortgagor  to  the  claims 
of  the  mortgagee.     (Avkry,  J.,  disseuts.)     [hid. 

9.  In  an  action  to  foredose  a  mortgage  against  an  insolvent 

mort^iagor  and  his  assignee  to  which  the  creditors  of  the 
former  are  not  parties,  the  assignee  represents  the  creditors 
and  can  interpose  the  defences  that  would  be  available  for 
them.     Ibid. 

10.  In  order  to  make  the  declarations  of  the  assignor  after  the 
assignment  competent  evidence  in  the  trial  of  an  action  to 
set  aside  the  deed  as  fraudulent,  it  must  be  shown  by  evi- 
dence outside  of  such  declarations  timt  the  assij^norand 
the  assignee  conspired  to  defraud  the  assignor's  creditors. 
lUairv.  Brown.  031. 
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11.  In  the  trial  of  an  action  to  eet  aside  a  deed  of  assignujent, 
as  fraudulent,  the  evidence  showed  that  between  the  execu- 
tion and  delivery  for  registration  of  the  deed,  the  debtor 
with  the  knowledge  of  the  assignee  purchased  a  large  quan- 
tity of  goods  from  parties  with  whom  he  had  not  formerly 
dealt,  and  during  the  same  time  the  assignee  represented 
to  a  mercantile  agency  that  the  debtor  was  solvent  and  was 
doing  a  large  business  ;  that  shortly  before  the  assignment 
and  while  the  assignee  held  unrecorded  mortgages  on  the 
debtors  property  for  a  large  amount,  both  the  debtor  and 
assignee  represented  to  dealers  that  the  delator  was  solvent 
and  prosperous.  It  also  appeared  that  the  indebtedness  to 
the  assignee  was  much  loss  than  that  alleged  in  the  deed  of 
assignment,  and  that  a  large  quantity  of  personal  property 
had  been  conveyed  to  the  debtor  as  exempt,  although  the 
deed  provided  that  the  assignee  should  pay  him  |500  in 
lieu  of  exemptions ;  Held^  that  such  facts  were  sufficient 
evidence  of  a  conspiracy  to  defraud  the  creditors  to  admit 
evidence  of  declarations  of  the  debtor  made  after  the 
assignment.     Ibid. 

12.  Oral  evidence  of  the  contents  of  a  telegram  was  properly 
excluded  when  the  only  evidence  of  its  loss  or  destruction 
was  the  statement  of  the  operator  that  he  had  ''searched 
for  it  but  could  not  find  it  ;^^  that  ''some  original  telegrams 
are  destroyed  and  some  sent  to  headquarters;''  and  that 
no  search  had  been  made  at  headquarters  for  the  mis  ing 
one.     Ibid. 

18.  It  was  not  error  to  charge,  in  the  trial  of  an  action  to  set 
aside  a  deed  of  assignment  as  fraudulent,  that  the  jury 
should  find  the  deed  to  be  fraudulent  and  void  if  any  part 
of  the  debts  preferred  therein  were  fictitious  and  the  fact 
was  known  to  the  assignor  and  assignee.    Ibid. 

14.  In  the  trial  of  an  action  to  set  aside  a  deed  of  assignment 
as  fraudulent,  it  was  error  to  charge  the  jury  that  if  they 
should  find  the  deed  to  be  fraudulent  and  void  as  to  one 
creditor  they  should  find  it  so  as  to  all.    Ibid. 

15.  In  the  trial  of  an  action  to  set  aside  a  deed  of  assignment 
as  fraudulent,  it  was  error  to  charge  the  jury  that  if  they 
should  find  that  the  assignor  executed  the  deed  with  a 
view  to  contracting  other  debts,  they  should  find  it  fraudu- 
lent, and  void.     Ibid. 

16.  In  an  action  to  set  aside  as  fradulent  a  deed  from  the 
defendant  to  his  sons,  it  appeared  in  evidence  that  the 
defendant,  prior  to  the  purchase  of  the  land  by  him,  was 
116—73 
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indebted  to  his  wife  on  certain  notes;  that  there  was  a 
verbal  agreement  between  him  and  his  wife  that  he  should 
buy  a  lot  and  build  a  factory  thereon  and  hold  the  same 
in  trust  for  her  sons;  that  he  bought  a  lot  and  built  a  fac- 
tory thereon  (but  with  money  of  a  firm  of  which  he  was  a 
member)  and  subsequently  acquired  the  entire  property; 
that  the  agreement  with  his  wife  remained  executory  and 
the  notes  unpaid  at  the  time  of  the  death  of  his  wife  and 
that  thereafter  he  became  insolvent  and  conveyed  the  lot 
and  factory  to  his  sons.  Held,  that  such  evidence  was  not 
eufScient  to  be  submitted  to  the  jury  as  establishing  a  trust 
in  favor  of  the  sons,  and  it  was 'error  to  refuse  an  instruc- 
tion that  the  deed  was  without  consideration  and  void  as 
to  creditors.    Bank  v.  Gilmer^  684. 

17.  In  the  trial  of  an  action  to  set  aside  as  fraudulent  a  con- 
veyance of  a  stock  of  goods  by  the  defendant  to  his  son,  it 
appeared  (1)  that  the  defendant  was  indebted  at  the  time 
of  the  conveyance;  (2)  that  the  sale  was  to  a  son;  (3)  on 
long  credit;  (4)  without  security;  and  (5)  that  the  son  was 
not  worth  more  than  (1500  at  the  time;  (6)  that  the  defend- 
ant, though  not  insolvent  at  the  time,  was  embarrassed  by 
debt  and  heavy  endorsement  for  others,  and  (7)  that  he 
became  insolvent  thereafter.  Held^  that  neither  of  these 
f Acts,  nor  all  combined,  amount  to  prima  facie  proof  of 
fraud,  but  they  were  circumstances  calculated  to  excite 
suspicion  and  challenge  scrutiny  as  to  the  intent  with 
which  the  conveyance  was  made.    Ibid. 

18.  Upon  testimony  tending  to  prove  such  suspicious  circum- 
stances, it  was  the  duty  of  the  Court,  in  instructing  the  jury, 
to  denominate  them,  not  as  '^evidential  facts  bearing  upon 
the  issue,^^  but  as  badges  of  fraud  or  circumstances  tending 
to  show  fraud  and  that  evidence  explanatory  thereof 
should  be  scrutinized  with  care.    Ibid, 

GAMBLING,  Ordinance  Against  Void,  1059. 

GIFT: 

A  verbal  agreement  between  two  parties  owning  a  note,payable 
to  them  jointly,  that  upon  the  death  of  either  without 
issue  it  shall  belong  to  the  survivor  is  valid.  Taylor  v. 
Smithy  531. 

GOVERNOR,  Right  of  to  fill  vacancy  in  office  of  Judge,  570. 
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GUARDIAN,  Legislative  Appointment : 

An  act  of  the  Legislature  authorizing  a  certain  person  **to  act 
as  guardian^^  of  another  without  giving  bond,  is  constitu- 
tional, and  is  in  itself  an  appointment  without  interven- 
tion of  the  Clerk.    Henderson  v.  Bowd,  795. 

HANDWRITING: 

A  witness  who  has  not  qualified  himself  as  an  expert  as  to 
handwriting,  and  who  has  never  seen  a  certain  person  write 
and  has  never  corresponded  with  him,  is  incompetent  to 
testify  as  to  such  person's  handwriting  by  comparing  it 
with  other  writing  alleged  but  not  known  to  be  the  latter^s. 
Jarvis  v.  Vanderford^  147. 

"HEIR,"  when  means  "Issue": 

Where  a  testatrix  devised  land  to  her  son  for  life  and  after  his 
death  to  his  lawful  heir  or  heirs,  if  any,  and,  if  none,  to 
the  children  of  another  son,  the  words  **heir  or  heirs"  will 
be  construed  to  mean  his  issue  and  not  his  heirs  generally, 
and  upon  his  death  without  issue  the  land  goes  to  the 
children  of  the  other  son,  all  of  whom  were  living  at  the 
date  of  the  will.    Francks  v.  Whitaker,  518. 

HOMESTEAD,  Appraisal : 

1.  Upon  an  appeal  from  an  appraisal  of  homestead  and  per- 

sonal property  exemptions,  under  the  provisions  of  Ch. 
347,  Acts  of  1885  (amendatory  of  See.  519  of  The  Code)  the 
valuation  as  determined  by  the  verdict  of  the  jury  is  final 
and  the  commissioners  appointed  by  the  Court  to  set  apart 
the  exemptions  in  accordance  with  the  verdict  must  be 
guided  by  that  valuation.    Shoaf  v.  Frost,  675. 

2.  Upon  an  appeal  from  the  appraisal  of  homestead  and  per- 

sonal property  exemptions  and  the  assessment  of  the  value 
thereof  by  a  jury,  the  commissioners  to  set  apart  the  ex- 
emptions in  accordance  with  the  verdict  must  be  appointed 
by  the  Court  and  summoned  by  the  sheriff.    Ibid. 

HOMESTEAD  EXEMPTION: 

1.  Where  a  judgment  debtor  has  lands  allotted  to  him  as  a 
homestead  exemption  of  less  value  than  $1,000,  in  the 
county  of  his  residence  (being  all  of  his  lands  tlierein)  and 
causes  a  transcript  of  the  allotment  to  be  recorded  in  and 
delivered  to  the  Sheriff  of  another  county  where  he  has 
lands,  it  is  the  duty  of  such  Sheriff,  upon  the  receipt  of  an 
execution  against  the  debtor,  to  assign  to  the  latter  a 
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quantity  of  said  lands  saflQcient  in  value,  when  added  to 
the  value  of  the  lands  allotted  in  the  county  of  the  debtor's 
residence,  to  make  up  the  full  exemption  of  $1,000,  and 
this  is  BO  notwithstanding  no  exceptions  were  filed  by  the 
debtor  to  the  allotment  made  and  recorded  in  the  county 
of  his  residence.  ( Whitehead  v.  Spivey,  103  N.  C,  66,  cited 
and  distinguished.)    Springer  v.  Colwell^  520. 

2.  In  such  case,  a  sale  by  the  Sheriff  without  assigning  the 
homestead,  is  void  and  the  deed  made  thereunder  will  be 
cancelled  on  motion  in  the  cause.    Ibid, 

HOMESTEAD,  Fraudulent  conveyance  of : 

Whatever  doubt  might  have  existed  as  to  the  right  of  creditors 
holding  docketed  judgments  to  have  immediately  set  aside 
as  fraudulent,  and  as  a  cloud  on  their  title,  a  conveyance 
by  the  owner  of  a  homestead  upon  which  such  judgments 
are  a  lien,  they  were  removed  by  Ch.  78,  xVctsof  1893,  which 
provides  that  the  fact  that  the  lands  do  not  exceed  in  value 
the  homestead  exemption  shall  be  no  defense,  but  prohib- 
its the  sale  of  the  land  until  after  the  expiration  of  the 
homestead.     Younger  v.  Ritehie^  782. 

HUSBAND  AND  WIFE,  199: 

1.  A  judgment  cannot  be  recovered  agaist  a  feme  covert  on  a 

note  alleged  to  have  been  executed  by  her  unless  the  com- 
plaint names  and  describes  separate  estate  belonging  to 
her  chargeable  with  the  debts.     Witz  v.  Gray,  48. 

2.  The  Act  of  1849  (section  1840  of  The   Code)  only  prohibited 

the  husband  from  selling  or  leasing  the  real  estate  of  his 
wife  without  her  consent,  and  prevented  the  sale  of  the 
land  under  execution  against  the  husband,  but  his  rights 
as  tenant  by  the  curtesy  initiate  to  the  rents  and  profits 
were  not  impaired  thereby.     Cobb  v.  Rasberry,  137. 

3.  Where  the  marriage  and  seizin  of  the  wife  in  the  lands  took 

place  before  the  adoption  of  the  Constitution  of  1868,  the 
husband  has  the  right  to  the  crops  on  his  wife's  lands,  and 
may  sell,  lease  or  mortgage  them.    Ibid. 

4.  A   wife  who  has  been  deserted  by  her  husband  and   left 

unprovided  for  may,  under  section  1292  of  The  Code,  sue 
him  for  a  support,  without  asking  for  a  divorce.  Cram  v. 
Cram,  288. 

5.  Vague  and  indefinite  allegations  of  infldelity  on  the  part  of 

a  wife  made  by  a  husband  in  his  answer  to  her  complaint 
in  a  proceeding  for  pupport  and  maintenance,  under  sec- 
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tion  1293  of  27je  Cude^  will  not  be  allowed  to  affect  the 
question  of  the  husband^s  liability  in  such  proceeding. 
Ibid, 

6.  Where,  by  an  agreement  for  a  separation  between  husband 

and  wife,  the  former  agreed  to  pay  a  certain  monthly 
allowance,  and  the  husband,  after  paying  several  install- 
ments discontinued  the  payments,  he  cannot  set  up  the 
agreement  in  bar  of  her  action  for  a  support  under  section 
1292  of  2^he  Code  even  though  he  discontinued  the  pay- 
ments because  she  demanded  that  the  allowance  be 
increased.     Ibid. 

m 

7.  In  proceedings  under  section  1292  of  The  Code  it  is  thej^rov- 

ince  and  duty  of  the  Judge  to  determine  what  is  a  reason- 
able subsistence  for  the  wife,  either  by  hearing  testimony 
himself  or  by  reference  to  a  referee  to  ascertain  the  facts  as 
to  the  income  of  the  husband,  etc.     Ibid. 

HEADINGH  OR  TITLES  OF  CHAPTERS*OF  CODE,  288. 

IDEM  SON  AX  S,  795. 

IGKORANCE  OF  THE  LAW  : 

Ignorance  of  the  law  excuses  no  one  and  the  vicarious  igno- 
rance of  counsel  has  no  greater  value;  therefore,  the 
unlawful  sale  of  spirituous  liquors  is  not  excused  by  the 
fact  that  the  defendant,  acting  under  advice  of  his  coun- 
sel, believed  that  the  particular  sale  was  not  a  violation  of 
the  law.     iState  v.  Downs^  1064. 

ILLEGAL  SALE  OF  LIQUORS,  1064. 

ILLICIT  DISTILLERY,  on  mortgaged  land,  451. 

IMPRISONMENT  FOR  DEBT : 

The  provision  that  the  Court  in  bastardy  proceedings  may,  in 
addition  to  a  fine,  compel  the  defendant  to  pay  an  allow- 
ance to  the  mother  is  not  unconstitutional  as  authorizing 
imprisonment  for  debt.     State  v.  Wynne^  981. 

INCONSISTENT  DESCRIPTIONS  IN  DEED,  131. 

INDEXING  JUDGMENT  DOCKET: 

1.  The  right  of  action  which  the  plaintiff  in  a  judgment  has 
against  a  Clerk  of  the  Superior  Court  for  not  properly 
indexing  the  judgment  is  assignable.  Redmond  v.  Staton, 
140. 
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2.  The  simple  assignment  of  a  judgment  does  not  carry  with 

it  the  right  of  action  which  the  plaintiff  has  against  a 
Clerk  of  the  Superior  Court  for  failure  to  properly  index 
it;  therefore, 

3.  Where  R  bought  from  F  a  judgment  which  the  Clerk  of 

the  Superior  Court  had  failed  to  properly  index,  and,  by 
reason  of  such  negligence,  lost  a  lien  upon  land,  and  it  did 
not  appear  that  in  taking  an  assignment  of  the  judgement 
R  contracted  with  F  for  anything  but  the  judgment : 
Held^  that  R  acquired  only  the  right  to  enforce  the  judg- 
ment and  to  enjoy  its  fruits,  and  not  the  right  which  F 
had,  to  sue  the  Clerk  for  his  failure  to  properly  index  it. 
Ibid. 

INDICTMENT  FOR  VIOLATION  OF  CITY  ORDINANCE,  1007. 

INDICTMENT: 
For  Arson,  976. 
For  Bastardy,  981. 
For  Assault  and  Battery,  1016. 
For  Carrying  Concealed  Weapon,  1046, 1049. 
For  False  Pretense,  979,  998. 
For  Injury  to  Stock,  972. 
For  Larceny,  990,  1017. 
For  Perjury,  987. 
For  Murder,  992,  1038,  1037. 
For  Neglect  of  Official  Duty,  1003. 
For  Secret  Assault,  1068. 

For  Seduction  under  Promise  of  Marriage,  1052. 
For  Selling  Intoxicating  Liquors,  1064. 
For  Selling  Intoxicating  Liquors  on  Sunday,  1012. 
For  Slandering  Innocent  Woman,  1051. 
For  Violation  of  Town  Ordinance,  1007,  1059,  1061. 

INDICTMENT,  Defects  in  Cured  by  Verdict,  976. 

INDICTMENT,  Sufficiency  of : 

1.  A  bill  of  indictment  for  obtaining  money  under  false  pre- 
tences, which  fails  to  charge  that  it  was  obtained  '*  feloni- 
ously "  ( as  required  by  Ch.  205,  Acts  of  1891 )  is  fatally 
defective.    State  v.  Wilson,  979. 
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2.  An  indictment  for  perjury,  charging  the  defendant  with 
'^  knowing  the  said  statement  or  statements  to  be  false,  or 
being  ignorant  whether  oV  not  said  statement  was  true/Ms 
sufficient,  being  in  the  exact  words  of  the  form  prescribed 
for  such  indictments  by  the  Act  of  1889,  Ch.  83.  State  v. 
Champion^  987. 

8.  A  bill  of  indictment  which  charges  that  defendant  in  swap- 
ping horses  stated  that  his  horse  was  sound,  knowing  that 
he  was  not  sound,  and  that  the  prosecutor  was  induced 
thereby  to  trade,  is  sufficient,  since  it  charges  that  defend- 
ant misrepresented  a  subsisting  fact  calculated  to  cheat 
and  which  the  State  says  did  cheat,  &c.  State  v.  Mangum^ 
998. 

4.  An  indictment  charging  the  unlawful  sale  of   spirituous 

liquors  is  not  defective  because  it  does  not  specify  the  kind 
of  spirituous  liquors  sold,  inasmuch  as  that  is  a  matter  of 
evidence.    State  v.  Downs,  1064. 

5.  It  is  not  necessary  in  an  indictment  for  the  unlawful  sale  of 

liquors  within  a  prohibited  distance  from  a  certain  church, 
to  refer  to  the  statute  inasmuch  as  it  is  a  public  local  stat- 
ute of  which  the  Court  will  take  notice.    Ibid. 

6.  Ignorance  of  the  law  excuses  no  one  and  the  vicarious  igno- 

rance of  counsel  has  no  greater  value;  tlierefore,  the 
unlawful  sale  of  spirituous  liquors  is  not  excused  by  the 
fact  that  the  defendant,  acting  under  advice  of  his  counsel, 
believed  that  the  particular  sale  was  not  a  violation  of  the 
law.    Ibid, 

INFANTS,  Parties : 

Where  infant  defendants  are  served  with  a  summons  in  pro- 
ceedings for  the  partition  of  land  and  a  guardian  ad  litem 
is  appointed,  a  judgment  affirming  the  sale  cannot  be  set 
aside  in  a  collateral  proceeding  for  alleged  fraud  or  irregu- 
larity.   Smith  V.  Qray,  811. 

INFIDELITY: 

Vague  and*indefinite  allegations  of  infidelity  on  the  part  of  a 
wife  made  by  a  husband  in  his  answer  to  her  complaint  in 
a  proceeding  for  support  and  maintenance,  under  section 
1293  of  The  Code,  will  not  be  allowed  to  aiTect  the  question 
of  the  husband^s  liability  in  such  proceeding.  Cram  v. 
Cram,  288. 
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INJUNCTION  : 

1.  Under  Chapter  251,  Acts  of  1893,  it  is  no  longer  necessary  to 

allege  want  of  probable  cause  in  proceedings  to  recover 
damages  against  plaintiff  in  attachment  suits.  Crawford 
V.  Pearson^  718. 

2.  It  is  not  necessary  under  the  provisions  of  Section  341  of 

The  Code,  that  a  separate  action  shall  be  brought  on  an 
injunction  bond  for  damages  sustained,  but  that  such 
damages  shall  be  ascertained  by  proceedings  in  the  same 
action.     Ibid. 

3.  That  the  principal  in  an  undertaking,  given  in  an  injunction 

suit,  was  sued  without  making  tlie  sureties  parties  makes 
no  difference.    Ibid. 

4.  Before  a  motion  to  assess  damages  sustained  by  the  w^rong- 

ful  suing  out  of  an  injunction  can  be  allowed,  there  must 
be  a  final  determination  of  an  action.     Ibid. 

5.  A  Court  of  Equity  will  not  interpose  by  injunction  to  pre- 

vent a  sale  of  complainant's  real  estate  under  execution 
against  another,  since  the  question  of  title  to  real  estate  is 
one  to  be  determined  at  law  and  the  owner  can  there  make 
his  defenses.     Bostic  v.  Young,  766. 

6.  Where  a  railroad  company,  seeking  to  condemn  land  for  its 

right  of  way,  has  given  ample  bond  to  cover  any  damages 
resulting  from  its  wrongful  entry  upon  the  land,  an  injunc- 
tion will  not  issue  to  restrain  such  company  from  entering 
upon  the  land  before  the  appraisal  of  damages  and  the  pay- 
ment thereof  into  Court  Raihoad  Co.  v.  Lumber  Co.^ 
924. 

INJURY  TO  PASSENGERS: 

A  passenger  who  alights  from  a  moving  train  at  the  direction 
of  the  conductor  is  not,  as  a  matter  of  law,  guilty  of  con- 
tributory ne^'iigence  when  there  was  no  appearance  of 
danger  within  the  locality  where  he  alighted  or  in  the  rate 
of  speed  of  the  train.     Watkins  v.  Railroad,  961. 

INNOCENT  HOLDER,  610: 

The  ho)ia  fide  purchaser  of  municipal  bonds  issued  in  aid  of  a 
railroad  is  required  to  look  no  further  than  to  see  whether 
those  things  essentially  prerequisite  to  the  issuing  of  a 
valid  municipal  l:)ond  have  been  done  and  cannot  be  made 
to  suiter  because  the  town  did  not  take  proper  and  effective 
measures  to  secure  the  completion  of  the  road  in  whose  aid 
the  bonds  were  issued.     Bank  v.  Commissioners^  339. 
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INNOCENT  WOMAN,  1052. 

INSTRUCTION  TO  JURY : 

1.  Where  a  tax-collector  of  a  County,  having  by  authority  of 

the  County  received  coupons  of  County  bonds  in  payment 
of  taxes,  brought  suit  against  the  County  to  recover  on 
coupons  of  the  same  kind  which  he  claimed  to  own,  it  was 
improper  on  the  trial  to  instruct  the  jury  that  the  posses- 
sion of  the  coupons  raised  a  presumption  of  his  ownership. 
Threadgill  v,  Coinviissioners,  616. 

2.  Such  erroneous  instruction  was  not  cured  by  a  subsequent 

charge  that  the  fact  of  the  plaintiff's  having  received  the 
coupons  as  tax-collector  raised  a  buspicion  which  it  was  his 
duty  to  rebut  by  further  evidence  that  he  acquired  them 
bona  fide.    Ibid. 

3.  Where,  in  a  charge  reciting  that  certain  facts  raised  a  suspi- 

cion as  to  plaintiff's  (a  tax-collector-s)  ownershipof  coupons, 
the  trial  Judge  added  the  statement  that  "plaintiff  claims 
to  have  rebutted  such  suspicion  by  showing  when  and 
from  whom  he  got  some  of  them  and  that  he  owed  none  of 
the  taxes  for  the  years  he  received  the  coupons";  Held, 
That  such  addition  to  the  charge  was  erroneous,  as  invad- 
ing the  province  of  the  jury,  it  being  equivalent  to  saying 
that  "the  plaintiff  has  shown  you  when  and  from  whom 
he  got  the  coupons  and  claims  that  this  rebuts  the  suspi- 
cion.''   Ibid. 

4.  Where,  in  the  trial  of  an  action  to  set  aside  as  fraudulent  a 

conveyance  of  a  stock  of  goods,  there  were  various  badges 
of  fraud,  it  was  error  in  the  Court  in  charging  the  jury  to 
denominate  them  "evidential  facts  bearing  on  the  issue" 
instead  of  badges  of  fraud  or  circumstances  tending  to 
show  fraud.     Bank  v.  Gilmer,  684. 

5.  Where  the  instructions  asked  for  are  given  in  substance  and 

effect  no  exception  will  lie  because  they  are  not  given  in 
the  language  of  the  request.     State  v.  JIill6\  992. 

INSURANCE  COMPANIES: 

1.  Where  plaintiff's  property  w^as  insured  in  several  insurance 
companies*  the  contract  with  each  containing  the  provision 
that  plaintiff's  right  oi  recovery  against  each  should  be 
limited  to  the  proportion  of  the  loss  which  the  amount  of 
the  policy  issued  by  each  company  bore  to  the  total  amount 
of  insurance,  it  was  no  misjoinder,  but  essentially  proper. 
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that  all  the  companies  should  be  made  parties  defendant  in 
one  and  the  same  action  to  recover  for  the  destruction  of 
such  property  by  Are.    Preizfelder  v.  Ins,  Co.,  4*A. 

2.  The  trial  Jud^e  has  authority  to  order  the  consolidation  of 

several  actions  brought  on  concurrent  policies  of  insurance 
on  the  same  property.    Blackburn  v.  Ins.  Co.,  821. 

3.  Where,  in  an  action  on  fire  insurance  policies,   the  defence 

-was  that  the  property  was  fraudulently  burned  by  the 
insured,  it  was  error  to  charge  that  such  burning  must  be 
proved  beyond  a  reasonable  doubt ;  only  a  preponderance 
of  testimony  is  required.    Ibid. 

INTENT,  1064. 

INTENT,  Corrupt: 

1.  To  convict  an  officer  of  wilful  omission,  neglect,  or  refusal 

to  discharge  his  duty,  a  corrupt  intent  need  not  be  shown, 
State  V.  Hatch,  1008. 

2.  Honesty  and  good  intent  are  not  a  full  defense  against  an 

indictment  for  neglect  of  duty,  if  there  is  evidence  of  wil- 
ful carelessness  in  the  discharge  of  official  duty,  resulting 
in  injury  to  the  public.    Ibid. 

INTENT  OF  PARTIES  TO  DEED,  870. 

INTENT  OF  TESTATOR: 

1.  In  the  construction  of  a  will,  predominant  and  controlling 

purpose  of  the  testator  must  prevail  when  ascertained 
from  the  general  provisions  of  the  will  over  particular  and 
apparently  inconsistent  expressions  to  which,  unexplained, 
a  techical  force  is  given.    Francks  v.   WM taker,  51  "J. 

2.  Where  a  testatrix  devised  land  to  her  son  for  life  and  after 

his  death  to  his  lawful  heir  or  heirs,  if  any,  and,  if  none,  to 
the  children  of  another  son,  the  words  "heir  or  heirs''  will 
be  construed  to  mean  his  issue  and  not  his  heirs  generally, 
and  upon  his  death  without  issue  the  land  goes  to  the 
children  of  the  other  son,  all  of  whom  were  living  at  the 
date  of  the  will.     Ibid. 

INTEREST  (Skk  also  **Usury"). 

1.  Pecuniary  legacies  draw  interest  from  and  after  one  year 

from  death  of  testator.    Moore  v.  Pullen,  284. 

2.  Act  March  9,  189«5,  restricting,  in  its  first  section,   building 

and  loan  associations  to  6  per  cent,  interest,  if  held   to 
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allow  greater  interest  by  the  provision  of  a  subsequent 
section  authorizing  them  to  charge  costs,  expenses,  interest, 
premiums,  and  fines,  is  repealed  by  Act  March  13,  1895,  pro- 
hibiting any  one,  without  exception,  to  exact  more  than  6 
per  cent,  for  the  loan  of  money.  Meroney  v.  Loan  Associa- 
tion, 882. 

INTERNAL  REVENUE,  451. 

INTERVENTION  IN  SUIT: 

1.  A  person  only  interested  in  the  subject  matter  of  the  litiga- 

tion but  whose  interest  will  not  be  affected  by  the  result, 
is  not  entitled  as  a  matter  of  right  to  intervene  in  an  action; 
if  interested  jointly  with  either  plaintiff  or  defendant  in 
the  subject  of  litigation,  and  the  result  will  affect  his  Inter- 
ests, he  may,  as  a  matter  of  right,  intervene.  Jones  v. 
As /lev  i  lie,  817. 

2.  Where  one  is  entitled,  as  a  matter  of  right,  to  intervene  in 

a  suit  and  applies  for  leave  to  do  so,  it  is  error  to  proceed 
with  the  case  until  the  question  of  such  right  is  deter- 
mined.   Ibid, 

INTOXICANTS,  Use  of  by  Jury: 

Where  jurors  purchased  and  drank  whiskey  and  "some  of 
them  were  under  its  infiuence^^  while  deliberating  on  their 
verdict,  the  verdict  returned  by  the  jury  was  null,  and  a 
mistrial  should  have  been  entered  and  a  new  trial  granted 
to  defendant  against  whom  such  verdict  was  rendered. 
State  V.  Jenkins,  973. 

INTOXICATING  LIQUORS,  What  are : 

1.  Where  a  liquor,  by  common  knowledge  or  observation,  is 

intoxicating,  the  Court  may  so  declare,  but  if  it  is  doubt- 
ful whether  it  is  intoxicating  or  not,  then  it  is  a  question 
of  fact  for  the  jury.    State  v.  Scott,  1012. 

2.  Where,  in  the  trial  of  an  indictment  for  selling  spirituous 

liquors  on  Sunday  without  prescription  of  a  physician  and 
not  for  medical  purposes  (Section  1117  of  The  Code)  the  evi- 
dence was  that  the  prosecuting  witness  drank  four  bo.ttles- 
of  brandy  peaches  sold  by  the  defendant  and  became 
drunk  thereby,  it  was  for  the  jury  to  determine  whether 
the  liquor  was  spirituous  and  intoxicating.    Ibid, 
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ISSUES: 

1.  This  Court  will  not  consider  the  objection  that  there  was  no 

evidence,  or  not  suiBcient  evidence,  to  submit  certain 
issues  to  the  jury,  unless  the  point  was  raised  before  such 
issues  were  submitted.    Holden  v.  Strickland,  185. 

2.  It  is  sufficient  if  the  issues  submitted  on  the  trial  of  an 

action,  embrace  the  substantial  contention  of  the  parties 
in  such  manner  as  not  to  deprive  either  party  of  the  benefit 
of  a  substantial  right.    Alpha  Mills  v.  Engine  Co.,  797. 

3.  Where  it  was  admitted  that  B  sold  an  engine  to  plaintiff  and 

in  action  against  B  and  W  for  damages,  on  false  warranty, 
the  jury  found  on  a  distinct  issue  that  B  was  W'S  agent  in 
the  transaction,  the  refusal  to  submit  an  issue  as  to 
whether  or  not  there  was  a  sale  by  W  was  not  error.  Ibid. 

4.  It  is  well  settled  that  it  is  within  the  sound  discretion  of  the 

trial  Judge  to  settle  the  issues  for  the  jury  subject  to  the 
restriction  that  they  shall  be  such  as  are  raised  by  the 
pleadings  and  that  the  verdict  thereon  shall  be  a  sufficient 
basis  for  the  judgment  and  that  neither  party  shall  be 
deprived,  for  want  of  an  additional  issue,  of  the  opportu- 
nity of  presenting  some  view  of  the  law  arising  out  of  the 
evidence.     Patton  v.  GarretU  847. 

ISSUE  OF  SUMMONS,  When  made,  466. 

INSOLVENT  MORTGAGOR  : 

In  an  action  to  foreclose  a  mortgage  against  an  insolvent  mort- 
gagor and  his  assignee  to  which  the  creditors  of  the  former 
are  not  parties,  the  assignee  represents  the  creditors  and 
can  interpose  the  defenses  that  would  be  available  for 
them.    Bank  v.  Adrain,  537. 

INTERLOCUTORY  ORDER : 

No  appeal  lies  from  an  interlocutory  order.  Bruce  v.  Crabtree, 

528. 

JAILER,  Town: 

1.  If  the  authorities  of  a  town  provide  in  its  prison  the  neces- 
saries to  protect  a  prisoner  from  bodily  suffering,  but  the 
custodians  of  the  jail  neglect  or  fail  to  supjjly  him  with 
such  necessaries,  the  town  is  not  liable  in  damages  for 
injury  caused  to  the  prisoner  by  such  neglect  or  failure  of 
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the  cuBtodians,  provided  it  is  not  shown  that  the  offieers 
of  the  town  were  negligent  in  supervising  the  custodians. 
Shields  v.  Durham^  394. 

2.  Where,  in  the  trial  of  an  action  for  damages  for  injury  to 
plaintiff 's  health  caused  by  the  absence  of  window  glass  in 
a  ceU  in  which  he  was  confined,  it  was  not  shown  that  the 
town  authorities  had  notice  of  such  defect  or  that  they 
were  negligent  in  supervising  the  jailer,  etc.,  the  plaintiff 
cannot  recover.    Ibid. 

JOINDER  OF  ACTIONS : 

1.  Where  plaintiff's  property  was  insured  in  several  insurance 

companies,  the  contract  with  each  containing  the  provision 
that  plaintiff's  right  of  recovery  against  each  should  be 
limited  to  the  proportion  of  the  loss  which  the  amount  of 
the  policy  issued  by  each  company  bore  to  the  total 
amount  of  insurance,  it  was  no  misjoinder,  but  essentially 
proper,  that  all  the  companies  should  be  made  parties 
defendant  in  one  and  the  same  action  to  recover  for  the 
destruction  of  such  property  by  fire.  Pretzf elder  v.  Ins. 
Co.^  491.  (See,  also,  Blackburn  v.  Ins.  Co.^  821.) 

2.  In  such  case  the  verdict  ''affects  all  parties  to  the  action'^ 

and  the  joinder  is  permissible  under  Section  267  of  The 
Code.    Ibid. 

JUDGE : 

In  proceedings  under  section  1292  of  The  Code  it  is  the  prov- 
ince and  duty  of  the  Judge  to  determine  what  is  a  reason- 
able subsistence  for  the  wife,  either  by  hearing  testimony 
himself  or  by  reference  to  a  referee  to  ascertain  the  facts 
as  to  the  income  of  the  husband,  etc.     Cram  v.  Cram^  288. 

JUDGE,  Death  of  trial  Judge  before  settling  case  on  appeal,  70,  71, 
923. 

JUDGE,  Discretion  of,  756. 

JUDGE,  Statement  of,  976  (See  also  ''Findings  of  Facts  By 
Judge"). 

JUDICIAL  NOTICE  : 

Courts  take  judicial  notice  of  the  seals  of  the  Courts  of  another 
State  for  the  purpose  of  determining  the  validity  of  a  veri- 
fication of  a  pleading,  just  as  they  do  of  the  seals  of  For- 
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eign  Courts  of  Admiralty  and  Notaries  Public.  Hinton  v. 
Insurance  Co,,  22. 

JUDICIAL  TERMS : 

The  -words  **adjudge,"  '^determine"  and  **award/-  used  by  arbi- 
trators in  their  award,  do  not  necessarily  carry  with  them 
the  idea. of  a  judgment  according  to  law  so  as  to  enable  one 
of  the  parties  to  have  the  award  set  aside  for  errors  of  law 
where  the  point  decided  was  doubtful.  Patton  v.  Qarrett, 
847. 

JUDGMENT : 

1.  Where  the  statement  and  prayer  of  a  complaint  clearly  and 

with  certainty  fix  the  amount  to  which  plaintiff  is  entitled 
to  judgment,  and  this  Court,  on  appeal,  decides  that  the 
plaintiff  is  entitled  to  recover  the  amount  demanded  in  the 
complaint,  and,  upon  the  case  being  certified  to  the  court 
below,  a  judgment  following  the  words  of  the  prayer  of  the 
complaint  was  rendered,  it  will  not  be  disturbed.  Carter 
V.  Long,  44. 

2.  To  entitle  a  party  to  an  ancillary  remedy  he  must  show  that 

he  is  entitled  to  the  main  relief  demanded  in  the  complaint. 
Witz  V.  Gray,  48. 

» 

3.  A  judgment  cannot  be  recovered  against  a  feme  covert  on  a 

note  alleged  to  have  been  executed  by  her  unless  the  com- 
plaint names  and  describes  separate  estate  belonging  to 
her  chargeable  with  the  debts.    Ibid. 

4.  A  judgment  cannot  be  recovered  against  a  married  woman 

in  an  action  against  her  and  her  husband  when  the  com- 
plaint alleges  that  the  husband  is  the  debtor.    Ibid. 

5.  The  simple  assignment  of  a  judgment  does  not  carry  with 

it  the  right  of  action  which  the  plaintiff  has  against  a 
Clerk  of  the  Superior  Court  for  failure  to  properly  index  it. 
Redmon  v.  Staton,  140. 

'6.  Where  R  bought  from  F  a  judgment  which  the  Clerk  of  the 
Superior  Court  had  failed  to  properly  index,  and,  by  rea- 
son of  such  negligence,  lost  alien  upon  land,  and  it  did  not 
appear  that  in  taking  an  assignment  of  the  judgment  R 
contracted  with  F  for  anything  but  the  judgment:  Held^ 
that  R  acquired  only  the  right  to  enforce  the  judgment 
and  to  enjoy  its  fruits,  and  not  the  right,  which  F  had,  to 
sue  the  Clerk  for  his  failure  to  properly  index  it.    Ibid. 

7.  Where  the  Court  below  affirmed  on  appeal  a  judgment  of 
the  Clerk  in  a  proceeding  before  the  latter  to  set  aside  a 
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Bpeoial  proceeding  for  the  sale  of  land  and  an  appeal  was 
taken  from  said  judgment  of  aflQrmance  but  was  not  per- 
fected, a  subsequent  motion  to  divide  the  action  was  prop- 
erly overruled,  the  matter  involved  being  res  Judicata. 
Langston  v.  Weil,  205. 

8.  Where,  in  a  will   contest,    a   compromise   judgment   was 

entered  whereby  legatees  named  in  the  will  were  to  receive 
certain  amounts  in  settlement  of  their  legacies  which  were 
ordered  to  be  paid  by  the  administrator  cum  teatamento 
thereafter  to  be  appointed,  the  judgment  was  not  such  a 
judgment  as,  under  Section  530  of  The  Code,  would  draw 
interest  from  its  date.    Moore  v.  Pullen,  284. 

9.  Where  in  a  proceeding  to  sell  land,  an  order  of  sale  has 

been  made  and  property  sold  and  the  sale  confirmed,  the 
judgment  is  final  and  can  only  be  set  aside  in  a  direct  pro- 
ceeding for  that  purpose.    Smith  v.  Gray,  811. 

10.  Where  infant  defendants  are  served  with  a  summons  in  pro- 
ceedings for  the  partition  of  land  and  a  guardian  ad  litem, 
is  appointed,  a  judgment  a£Brming  the  sale  cannot  be  set 
aside  in  a  collateral  proceeding  for  alleged  fraud  or  irregu- 
larity.   I  hid. 

11.  Inasmuch  as  the  Statute  (Sec.  1754  of  The  Code)  making  a 
judgment  for  rent  a  lien  on  the  crop,  an  adjudication  by  a 
Justice  of  the  Peace  that  the  judgment  rendered  by  him 
in  an  action  for  rent  was  a  lien  on  the  crop  does  not  invali- 
date the  judgment,  but  will  be  treated  as  harmless  sur- 
plusage.   Hargrove  v.  Harris,  418. 

12.  In  an  action  to  foreclose  a  mortgage  on  land  given  by  the 
husband,  in  which  his  wife  did  not  join,  to  gain  time  for 
and  to  secure  the  payment  of  a  judgment  against  the  hus- 
band, it  was  not  error  to  give  judgment  for  the  debt  only 
and  refuse  an  order  for  the  sale  of  the  land.  Blossom,  v. 
Westhrook,  514. 

18.  Under  Sec.  32  of  The  Code  authorizing  the  Court,  in  bastardy 
proceedings,  to  commit  defendant  ^' until  he  find  surety,'^ 
such  a  judgment,  though  conditional,  is  valid.  State  v. 
Wynne,  918. 

14.  Ch.  248,  Acts  of  1885,  providing  that  one  convicted  of  seduc- 
tion under  promise  of  marriage  ^^shall  be  fined  or  impris- 
oned,^^ at  the  discretion  of  the  Court,  does  not  authorize 
the  imposition  of  both  fine  and  imprisonment.     State  v. 

Crowell,  1052. 

15.  The  fact  that  a  sentence  both  of  fine  and  imprisonment 
was  imposed,  when  only  one  was  authorized,  does  not 
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entitle  defendant  to  a  new  trial,  but  the  case  will  be 
remanded  for  proper  sentence.    Ibid, 

JUDGMENT,  Affirmance  of : 

An  appellant  must  show  error  affirmatively,  and  when  he  does 
not  do  so  and  the  record  is  insufficient  to  determine  whether 
or  not  error  was  committed  by  the  trial  Judge,  the  judg- 
ment below  will  be  affirmed.  McCrimmon  v.  Parish,  614. 

JUDGMENT,  Amendment  of: 

An  amendment  of  a  judgment  made  by  a  Judge  after  the  last 
session  of  a  court,  in  his  room  at  a  hotel,  without  the  con- 
sent, and  in  the  absence  of  the  opposing  counsel,  is  in  valid. 
Hinton  v.  Insurance  Co.,  22. 

JUDGMENT,  (.Conditional,  Invalid,  when,  22. 

JUDGMENT  DEBTOR: 

If  a  judgment  debtor  has  lands  in  two  counties  and  those  in 
the  county  of  his  residence  are  not  of  sufficient  value  to 
make  up  his  exemption,  he  is  entitled  to  have  lands  allotted 
in  the  other  county.    Springer  v.  Colwell,  520. 

JUDGMENT,  Impeachment  of  for  Fraud  : 

1.  Defendant  corporation  made  an  assignment  for  benefit  of 

creditors  and  plaintiff  through  its  attorney,  who  was  also 
trustee  under  the  defendant's  assignment,  split  up  its 
account  against  defendant  so  as  to  bring  it  within  a  Jus- 
tice's jurisdiction,  and  obtained  judgments  thereon.  The 
defendant  made  no  defense  to  the  actions  before  the  Jus- 
tice of  the  Peace  because  of  quieting  representations  made 
to  the  said  attorney  and  trustee;  Held^tha,tin  its  answer  to 
a  creditor's  bill,  brought  by  plaintiff,  the  defendant  had 
the  right,  by  way  of  counter  claim,  to  impeach  the  said 
judgments  for  fraud  and  to  demand  that  they  be  vacated. 
Cotton  Mills  V.  Cotton  Mills,  647. 

2.  In  such  case  the  defendant  need  not  set  out  formally  the 

facts  relied  upon  to  show  its  right  to  equitable  relief,  if 
such  right  can  be  gathered  from  the  whole  answer.     /&td. 

JUDGMENT,  Invalid: 

1.  The  law  does  not  tolerate  that  the  same  counsel  may  appear 
on  both  sides  of  an  adversary  proceeding,  even  colorably. 
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and,  in  general,  will  not  permit  a  judgment  or  decree*60 
affected  to  stand  if  excepted  to  in  due  time.  Arrington 
V.  Arrington,  170. 

2.  Where  the  attorney  for  certain  executors  and  devisees,  in  a 
proceeding  against  the  estate  of  the  deceased  person  to  sell 
land  for  the  payment  of  debts,  also  represents  a  claimant 
and  procures  judgment  for  the  latter,  such  JTidgment  will 
not  be  allowed  to  stand,  even  though  no  fraud  was 
intended  or  practiced.     Ihld. 

JUDGMENT,  Void: 

When  the  fact  of  the  coverture  of  a  woman  appears  in  the  com- 
plaint or  other  pleadings  in  an  action  on  a  promise  to  pay 
money,  she  not  being  a  free-trader,  nor  having  specifically 
bound  her  separate  estate  for  its  payment,  a  personal  judg- 
ment rendered  therein  against  her  is  a  nullity  and  will  be 
set  aside  on  motion.     Green  v.  Ballard^  144. 

JUDGMENT : 

When  not  recoverable  agninst  married  woman,  48. 

JURISDICTION,  449,  558  : 

1.  The  appointment  of  an  administrator  upon  the  estate  of  a 

living  man  is  void  for  all  purposes,  and  everything  that  is 
founded  upon  it  is  a  nullity,  because  there  was  no  jurisdic- 
tion to  appoint.  (Qmrre,  whether  an  administration 
granted,  not  upon  false  information  as  to  a  person's  death, 
but  upon  a  presumption  of  law  arising  from  his  absence 
without  being  heard  from  for  seven  years,  does  not  make 
the  acts  of  the  administration  valid.)  Springer  ^f.  JShaven- 
der,  12. 

2.  While  mere  irregularities  in  the  conduct  of  a  proceeding  will 

not  subject  the  decree  therein  to  a  collateral,  or  even,  under 
some  circumstances,  to  a  direct  attack,  the  rule  is  different 
when  the  allegations  in  the  pleadings  necessary  to  juris- 
diction of  the  Court  are  untrue,  and  where,  if  the  truth 
had  appeared  on  the  record,  it  would  have  been  the  duty 
of  the  Court  on  motion,  or  ex  rnero  motu,  to  have  dismissed 
the  proceeding  for  want  of  jurisdiction.    Ibid. 

3.  Where  a  telegraph  company  has  a  continuous  line  between 

two  points  in  this  State,  the  fact  that,  in  transmitting  it, 
it  sent  the  message  over  the  lines  of  another  company  does 
not  excuse  its  violation  of  the  rate  prescribed  by  the  Rail- 
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road  Commissioners  for  the  transmission  of  a  message  sent 
over  the  lines  of  one  company.  Leavell  v.  Telegragh  Co., 
211. 

4.  The  fact  that  the  summons,  in  a  proceeding  under  section 

1292  of  The  Code,  of  which  a  Judge  of  the  Superior  Court 
has  jurisdiction,  was  made  returnable  at  Term,  does  not 
affect  the  jurisdiction  of  the  Judge  to  hear  and  determine 
the  matter.     Cram  v.  Cram,  288. 

5.  Wliere  plaintif[,  in  an  action  before  a  Justice  of  the  Peace 

to  recover  $76  due  for  rent,  alleged  that  defendant  wrong- 
fully detained  the  crop  on  which  the  rent  was  a  lien,  and 
incidentally  asked  for  a  delivery  of  the  crop  which  was  not 
alleged  to  be  worth  "not  more  than  fifty  dollars,^'  the  Jus- 
tice of  the  Peace  was  not  deprived  of.  jurisdiction  by  such 
allegation  and  prayer.     Hargrove  v.  Harris,  418. 

6.  A  party  suing  for  several  penalties  against  the  same  defend- 

ant, may  unite  several  such  causes  of  action  in  the  same 
complaint  and  if  they  exceed  $200  in  the  aggregate  the 
Superior  Court  will  have  jurisdiction.  Burrell  v.  Hughes, 
430. 

7.  Where,  under  a  will  devising  all  of  testator's  land  to  bis 

wife,  remainder  to  his  nephew  (the  plaintiff)  in  fee,  except 
fifty  acres  in  some  suitable  place  and  on  certain  conditions 
to  defendant,  and  defendant  who  was  a  tenant  of  the  wife, 
during  her  life,  of  50  acres  on  which  testator  had  settled 
him,  claims  title  thereto  as  being  in  a  suitable  place  and  on 
conditions  performed,  an  action  by  plaintiff  for  pos8e88ion 
involves  the  title  to  land  and  is  not  within  the  jurisdiction 
of  a  Justice  of  the  Peace.     Wright  v.  Harris,  460. 

8.  Where  an  Executor  seeks  the  advise  of  tlie  Court  and  a  con- 

struction of  the  will,  only  such  questions  will  be  deter- 
mined as  it  is  necessary  to  settle  in  order  to  protect  the  fidu- 
ciary in  the  discharge  of  his  present  duty.  Balsley  v, 
Balsley,  472. 

9.  The  Courts  will  not  assume  jurisdiction  except  where  there 

is  a  present  existing  question  of  right  to  be  acted  upon, 
capable  of  being  made  the  subject  matter  of  a  decree,  nor 
will  they  advise  as  to  the  past  conduct  of  an  executor  nor 
as  to  the  future  and  contingent  rights  of  legatees.     Ibid. 

10.  The  Courts  have  jurisdiction  of  a  suit  by  an  executor  for 
the  construction  of  a  will  when  he  has  personal  assets  in 
his  hands  ready  for  distribution,  and  where  the  will,  while 
providing  for  an  equal  distribution,  does  not  show  whether 
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the  debts  due  to  the  estate  are  to  be  released  or  treated  as 
advancements  and  added  to  the  estate  before  distribution. 
Ibid, 

11.  Where  a  Court  has  properly  taken  jurisdiction  of  a  suit  to 
construe  a  will,  it  may  order  a  valuation  of  the  real  estate 
if  necessary  in  order  to  afford  complete  relief  thoujj^h  the 
relief  thus  granted  is  ordinarily  granted  in  a  special  pro- 
ceeding.    Ibid. 

12.  Where  it  appears  to  a  Court  of  Equity  that  the  parties  to 
a  suit  are  in  pari  delicto  in  respect  to  a  covinous  agree- 
mer»t,  the  Court  will  not  interfere  to  give  relief,  but  will 
leave  the  parties  to  exercise  their  rights  as  they  may  be 
permitted  in  a  Court  of  law.     Bank  v.  Adrian^  538. 

13.  Although  the  Clerk  of  the  Superior  Court  cannot,  in  an 
action  for  partition,  reform  the  deed  under  which  the 
plaintiff  claims,  the  Superior  Court  may  grant  such  relief 
when  the  proceeding  is  transferred  or  goes  to  it  by  appeal. 
Helms  V.  Austin^  751. 

14.  The  limiting  the  punishment  for  bastardy  to  a  line  of  $10 
confers  upon  Justices  of  the  Peace  exclusive  jurisdiction 
for  twelve  mouths  after  the  commission  of  the  offence: 
after  that  period  the  Superior  and  Criminal  Courts  have 
cimcurrent  jurisdiction  under  Sec.  892 of  I'he  Code.  State  v. 
Wynne,  981. 

JURORS: 

1.  Jurors,  while  in  the  discharge  of  their  duties,  must  be  tem- 

perate and  in  such  condition  of  mind  as  to  enable  them  to 
discharge  their  duties  honestly,  intelligently  and  free  from 
the  influence  and  domination  of  strong  drink.  State  v. 
Jenkiiiif,  972. 

2.  Where  jurors  purchased  and  drank  whiskey  and  "s>meof 

them  were  under  its  influence"  while  deliberating  on  their 
verdict,  the  verdict  returned  by  the  jury  was  null,  and  a 
mistrial  should  have  been  entered  and  a  new  trial  granted 
to  defendant  against  whom  such  verdict  was  reudered. 
Ibid. 

JURY : 

Where  in  response  to  one  issue  a  jury  found  that  a  contract 
existed  between  two  sisters,  whereby  the  survivor  should 
have  the  whole  of  a  certain  note  belonging  to  them  jointly, 
a  finding  in  response  toanother  issue  that  one  of  its  parties 
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at  a  later  date  made  a  ^ift  of  her  share  in  such  note,  is  not 
inconsistent  with  the  first  finding.     Taylor  v.  Smithy  531. 

JURY.  Findings  of,  75fi  : 

JURY,  Question  for: 

1.  Where  a  liquor,  by  common  knowledge  or  observation,  is 

intoxicating,  the  Court  may  so  declare,  but  if  it  is  doubtful 
whether  it  is  intoxicating  or  not,  then  it  is  a  question  of 
fact  for  the  jury,     lactate  v.  Scott,  1012. 

2.  Where,  in  the  trial  of  an  indictment  for  selling  spirituous 

liquors  on  Sunday  w^ithout  prescription  of  a  physician  and 
not  for  medical  purposes  (Section  1117  of  The  Code)  the 
evidence  was  that  the  prosecuting  witness  drank  four  bot- 
tles of  brandy  peaches  sold  by  the  defendant  and  became 
drunk  thereby,  it  was  for  the  jury  to  determine  whether 
the  liquor  was  spirituous  and  intoxicating.     Ibid. 

JURY,  Remarks  of  Judge  : 

It  is  not  improper  for  the  trial  Judge  upon  the  continued  disa- 
greement of  a  jury,  to  have  them  brought  before  him  and 
to  impress  upon  them  the  necessity  of  their  reasoning 
together,  instead  of  being  obstinate,  and  of  coming  to  an 
early  conclusion.     Bank  v.  Gilmer,  684. 

JUSTICE  OF  THE  PEACE  : 

1.  While  a  now  trial  cannot   be  granted  by  a  Justice  of  the 

Peace,  a  rehearing  may  be  allowed  in  certain  cases  men- 
tioned in  Sec.  845  of  The  Code.    Salmon  v.  McLean^  200. 

2.  Where  a  judgment  was  rendered  by  a  Justice  of  the  Peace 

and  upon  a  rehearing  granted  by  him  a  similar  judgment 
was  rendered,  the  Statute  of  Limitations  began  to  run 
from  the  date  of  the  latter,  the  first  judgment  having  been 
vacated.    Ibid. 

3.  Where  plaintiff,  in  an  action  before  a  Justice  of  the  Peace  to 

recover  $75  due  for  rent,  alleged  that  defendant  wrongfully 
detained  the  crop  on  wliich  the  rent  was  a  lien,  and  inci- 
dentally asked  for  a  delivery  of  the  crop  which  was  not 
alleged  to  be  worth  "not  more  than  fifty  dollars,"  the  Jub- 
tice  of  the  Peace  was  not  deprived  of  jurisdiction  by  8uch 
allegation  and  prayer.     Hargrove  v.  Harris ^  418. 

4.  In  such  case  the  Justice  properly  ignored  the  ancillary  rem- 

edy, of  which  he  had  no  jurisdiction,  and  rendered  judg- 
ment for  the  amount  found  to  be  due  for  rent.     Ibid. 
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5.  iDasmuch  as  the  Statute  (Sec.  1754  of  The  Code)  makes  a 

judgment  for  rent  a  lien  on  the  crop,  an  adjudication  by  a 
Justice  of  the  Peace  that  the  judgment  rendered  by  him  in 
an  action  for  rent  was  a  lien  on  the  crop  does  not  invali- 
date the  judgment,  but  will  be  treated  as  harmless  surplus- 
age.   Ibid. 

6.  After  a  Justice  of  the  Peace  has  transmitted  an  appeal  from 

his  judgment  and  all  the  papers  to  the  Superior  Court,  he 
has  no  power  to  grant  a  motion  to  set  aside  his  judgment 
for  want  of  jurisdiction.     Glenn  v.  Winsteady  451. 

7.  Where,  under  a  will  devising  all  the  testator's  land  to  his 

wife,  remainder  to  his  nephew  (the  plaintiff)  in  fee,  except 
fifty  acres  in  some  suitable  place  and  on  certain  conditions 
to  defendant,  and  defendant  who  was  a  tenant  of  the  wife, 
during  her  life,  of  50  acres  on  which  testator  had  settled 
him,  claims  title  thereto  as  being  in  a  suitable  place  and 
on  conditions  performed,  an  action  by  plaintiff  for  posses- 
sion involves  the  title  to  land  and  is  not  within  the  juris- 
diction of  a  Justice  of  the  Peace.     Wright  v.  Harris^  460. 

LACHES: 

1.  Where  appellant,  after  a  failure  to  agree  on  the  case  on 

appeal,  does  not  ^'immediately'^  request  the  trial  Judge 
to  settle  the  same,  but  delays  for  several  w^eeks,  and  in  the 
meantime  the  Judge  dies,  and  no  excuse  is  shown  for  the 
appellant's  laches,  the  judgment  below  will  be  afSrmed. 
Heath  v.  Lau easier,  69. 

2.  The  giving  of  an  appeal  bond  is  no  part  of  the  duties  of  an 

attorney  ;  if  the  attorney  assumes  the  duty  he  does  sp  as 
agent  of  the  appellant,  who  is  answerable  for  the  negli- 
gence of  his  attorney.    Boyer  v.  Garner,  125. 

3.  An  agreement  between  the  counsel  for  a  party  that  one  of 

them  should  perform  duties  incumbent  upon  them  both 
equally  is  a  matter  personal  between  them,  and  a  failure  to 
discharge  the  assigned  duty  is  negligence  in  both  for  which 
their  client  is  answerable.    Ibid. 

4.  Where  an  appellant  neglected  to  docket  his  appeal  or  apply 

for  a  certiorari  at  the  next  term  of  this  Court  after  the 
cause  was  determined  in  the  court  below,  the  writ  will  not 
be  granted.     Causey  v.  i^now,  497. 

LAND,  Power  of  Disposal  of  by  cestui  que  trust  without  consent 
of  trustee,  165. 
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LANDLOKD  &  TENANT : 

Where  a  lessor  under  a  power  contained  in  the  lease  gives 
notice  to  lessee  of  his  intention  to  cancel'the  lease  and  take 
possession  at  the  end  of  thirty  days,  for  non-payment  of 
rent,  such  notice  is  not  an  offer  which  may  be  accepted  by 
the  tenant  and  thus  made  irrevocable^  but  the  lessor  may 
withdraw  it  and  sue  for  the  rent.  Warehouse  Co.  v.  Duke^ 
202. 

LANDLORD,  Lien  for  Advances: 

Although  under  sections  1754,  1799  and  1800  of  The  Code  the 
lien  of  a  landlord  for  advances  is  superior  to  that  of  a  third 
party  making  advances  to  the  tenant,  nevertheless  such 
priority  exists  only  for  advances  made  during  the  year  in 
which  the  crops  were  made  and  not  for  a  balance  due  for 
an  antecedent  year.    Fleming  v.  DateiiporU  153. 

LARCENY : 

1.  To  constitute  larceny,  there  must  be  an  original  felonious 

intent,  general  or  special,  in  the  mind  of  the  accused,  at  the 
time  of  the  taking  or  fmding  lost  property,  otherwise  it  is 
a  trespass  only  and  not  a  felony.     State  v.  Arkle,  1017. 

2.  The  omission  to  use  the  ordinary  means  of  discovering  the 

owner  of  property  lost  and  found  raises  a  presumption  of 
fraudulent  intention  against  the  finder,  which  it  is  neces- 
sary for  him  to  explain  and  obviate  and  this  is  done  by 
showing  that  he  eruleavored  to  find  the  owner  or  that  he 
openly  made  known  the  (hiding  so  as  to  make  himself 
responsible  to  the  owner  for  the  value  when  he  should 
appear.    Ibid. 

LAWYER  AND  CLIENT,  125  (Sek  also  **Coitnskl''), 

LEASE  OF  RAILROAD: 

1.  Though  railway  companies  fall  within  the  classification  of 

private  corporations,  they  are  quasi  public  and  have  no 
more  autlioritj'  to  rid  tliemselves  of  responsibility  for  the 
performance  of  the  duties  imposed  upon  them  as  insep- 
arable from  the  privileges  given  them,  than  they  have  to 
sell  any  property  which  is  necessary  for  corporate  pup- 
poses.     Logan  v.  Railroad,  940. 

2.  A   railroad  company  cannot  escape  its  responsibility  for 

negligence  by  leasing  its  road  to  another  company  unless 
its  charter  or  a  subsequent  act  of  the  legislature  specially 
exempts  it  from  liability  in  such  case.    Ibid. 
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LEGACY  (See  also  **Dkvisee")  : 

1.  Pecuniary  legacies  draw  interest  from  and  after  one  year 

after  death  of  a  testator.    Moore  v.  Pullen,  284. 

2.  Where  a  testator  devised  iand  to  a  grandson  who  was  di- 

rected to  pay  to  testator's  daughter  one-half  of  its  value 
out  of  the  rents  or  from  any  other  source  except  by  sale  of 
the  landf  the  daughter's  share  is  a  charge  upon  the  land. 
Hunt  V.  Wheeler,  422. 

LEGISLATION,  223,  271. 

LEGISLATIVE  POWER  OF  TAXATION.    See  '*  Taxation." 

LEGISLATIVE  POWER : 

An  Act  of  the  Legislature  authorizing  a  certain  person  "  to  act 
as  guardian  "  of  another  without  giving  bond,  is  constitu- 
tional, and  is  in  itself  an  appointment  without  interven- 
tion of  the  Clerk.    Henderson  v.  Dowd,  795. 

LESSOR  AND  LESSEE  : 

Where  a  lessor  under  a  power  contained  in  the  lease  gives 
notice  to  lessee  of  his  intention  to  cancel  the  lease  and  take 
possession  at  the  end  of  thirty  days,  for  non-payment  of 
rent,  such  notice  Is  not  an  offer  which  may  be  accepted  by 
tenant  and  thus  made  irrevocable,  but  the  lessor  may 
withdraw  it  and  sue  for  the  rent.  Warehouse  Co.  v.  Duke, 
202. 

LESSOR  AND  LESSEE  RAILROAD: 

1.  Though  railway  companies  fall  within  the  classification  of 

private  corporations,  they  are  quasi  public  and  have  no 
more  authority  to  rid  themselves  of  responsibility  for  the 
performance  of  the  duties  imposed  upon  them  as  insepa- 
rable from  the  privileges  given  them,  than  they  have  to 
sell  any  property  which  is  necessary  for  corporate  pur- 
poses.   Logan  v.  Railroad,  940. 

2.  A  railroad  company  cannot  escape  its  responsibility  for 

negligence  by  leasing  its  road  to  another  company  unless 
its  charter  or  a  subsequent  act  of  the  Legislature  specially 
exempts  it  from  liability  in  such  case.    Ibid. 

LEX  LOCI  CONTRACTI,  882. 

LEX  LOCI  SOLUTIONIS,  882. 
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LIABILITY  OF  TOWN : 

For  defective  sidewalks,  720. 

For  injury  resulting  from  fire- works,  296. 

LIABILITY  OF  COMPANY  FOR  MISTAKE  OR  FAILURE  TO 
.  DELIVER  TELEGRAPHIC  MESSAGE : 

Cannot  be  restricted  by  contract.  Sherrill  v.  Telegraph  Co., 
655. 

LIABILITY  ON  NOTE,  Limitation  of: 

1.  Contracting  parties  are  not  prohibited  from  inserting  in  a 

written  agreement  a  provision  that  an  implication,  which 
the  law  would  otherwii?e  raise,  shall  not  arise.  Banking 
Co.  V.  Morehead,  413. 

2.  While  an  executrix  who  gives  a  note  in  her  representative 

capacity  for  money  borrowed  to  pay  debts  of  the  estate  is 
personally  liable,  nothing  else  appearing,  yet  when  it  is 
so  signed  but  in  the  body  of  the  note  are  inserted  the 
words  **L.  L.  M.,  Executrix,  etc.,  but  not  personally, ''  she 
is  not  personally  liable.    Ibid. 

LICENSE  FOR  SALE  OF  LIQUOR : 

A  Government  license  for  the  sale  of  intoxicating  liquors  will 
not  protect  the  holder  thereof  from  prosecution  by  the 
State  for  selling  in  violation  of  State  laws.  State  v.  Boicns^ 
1064. 

LICENSE  TAX,  1007. 

LIEN: 

1.  Where  V,  a  surety  on  a  purchase  money  note  for  a  horse, 

retaining  title  and  duly  recorded,  paid  it  and  did  not  have 
it  transferred  to  a  trustee  for  his  benefit,  and  the  principal 
debtor  after  mortgaging  the  horse  to  another  person  deliv- 
ered it  to  V,  the  mortgagee  has  a  first  lien  and  is  entitled  to 
possession.    Browning  v.  Porter,  62. 

2.  Although  under  sections  1754,  1799  and  1800  of  The  Code  the 

lien  of  a  landlord  for  advances  is  superior  to  that  of  a 
third  party  making  advances  to  the  tenant,  nevertheless 
such  priority  exists  only  for  advances  made  during  the 
year  in  which  the  crops  were  made  and  not  for  a  balance 
due  for  an  antecedent  year.    Fleming  v.  Davenport,  158. 

3.  For  money  advanced  to  pay  for  land,  185. 
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4.  Creditors  of  a  co-partnership  have  no  lien  upon  the  partner- 

ship assets  as  against  individual  creditors.  Armstrong  v. 
Carr,  499. 

LIMITATIONS,  Statute  of,  466 : 

Where  the  vesting  of  an  absolute  estate  depended  upon  the 
payment  of  certain  debts  by  the  devisee,  and,  in  the  trial 
of  an  issue  whether  a]l  such  debts  had  been  paid,  a  note 
was  produced,  signed  by  him  uncancelled  and  found 
among  the  effects  of  another  decedent ;  Heldy  that  the 
production  of  such  note  raised  the  presumption  that  the 
note  had  not  been  paid,  and,  in  such  case,  it  is  immaterial 
w^hen  the  statute  of  limitations  began  to  run.    Johtison  v. 

Gooch,  64. 

« 
2.  Partial  payment  on  a  note  arrests  the  running  of  the  Stat- 
ute of  Limitations  only  when  it  is  made  under  such  cir- 
cumstances as  ivill  warrant  the  inference  that  the  debtor 
recognizes  the  debt  as  then  existing  and  his  willingness  or, 
at  leasr,  his  obligation  to  pay  the  balance.  Battle  v.  Battle, 
161. 

5.  Where  an  assignment   for  benefit  of  creditors  confers  no 

power  on  the  trustee,  as  agent  of  the  debtor,  to  do  any  act 
to  A^aive  the  Stntute,  or  to  express  a  willingness  or  inten- 
tion to  pay  the  debt  after  it  becomes  otherwise  barred,  a 
partial  payment  made  by  the  trustee  on  a  note  of  the 
debtor  will  not  arrest  the  running  or  remove  the  bar  of 
the  Statute  of  Limitation.    IMd. 

4.  Where  a  judgment  was  rendered  by  a  Justice  of  the  Peace 

and  upon  a  rehearing  granted  by  him  a  similar  judgment 
was  rendered,  the  Statute  of  Limitations  began  to  run  from 
the  date  of  the  latter,  the  first  judgment  having  been 
vacated.     Sahnon  v.  McLean,  209. 

5.  An  action  by  an    administrator   to  recover  his  intestate^s 

►hare  of  an  estate,  is  governed  by  Section  158  of  The  Cocle^ 
which  provides  that  actions  not  otherwise  provided  for 
shall  be  brought  withiu  ten  years.     Hunt  v.  Wheeler,  422. 

6.  The  Statute  of  Limitations  begins  to  run  against  coupons  of 

bonds  at  the  maturity,  not  of  the  bonds,  but  of  the  cou- 
pons.    Threadyill  v.  Comm.,  616. 

7.  The  Statute  of  Limitations  does  not  begin  to  run  against 

remaindermen  until  the  expiration  of  the  particular  estate. 
Huneycutt  v.  Brooks,  788. 

8.  The  amendment,  by  Ch.  269,  Acts  of  1889,  of  Section  155  (9) 

of  The  Code,  by  which  the  words  *'in  cases  which  were 
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heretofore  solely  cognizable  by  Courts  of  Equity"  were 
stricken  out,  applies  to  an  action  for  a  false  warranty  in  a 
sale  made  before  the  amendment,  so  that,  in  actions  where 
relief  on  the  ground  of  fraud  is  sought,  the  cause  of  action 
shall  not  be  deemed  to  have  accrued  until  the  discovery  of 
the  fraud  complained  of.    Alpha  Mills  v.  Engine  Co.^  797. 

9.  A  foreign  corporation  cannot  set  up  the  statute  of  limita- 

tions in  bar  of  an  action  for  false  warrant  v.    Ibid. 

» 

10.  Deceit  being  the  very  essence  of  the  offence,  the  statute 
( Section  1177  of  The  Code )  exempting  certain  crimes, 
including  deceit,  from  the  two  years  st«.tute  of  limitations, 
applies  to  the  offence  of  seduction  under  promise  of  mar- 
riage.    State  V.  Crowell,  1052. 


11 


LIVING  HEIR,''  means  **  Issue,"  when,  531. 

LOST  PROPERTY : 

The  omission  to  use  the  ordinary  means  of  discovering  the 
owner  of  property  lost  and  found  raises  a  pret»umption  of 
fraudulent  intention  against  the  tinder,  wliich  it  is  neces- 
sary for  him  to  explain  and  obviate  and  this  is  done  by 
showing  that  he  endeavored  to  lind  the  owner  or  that  he 
openly  made  known  the  finding  so  as  to  make  himself 
responsible  to  the  owner  for  the  value  when  he  should 
appear.    State y,  Arkle,  1017. 

MALICE  : 

1.  Where,  in  the  trial  of  anactionfor  malicious  prosecution,  it 

a[)peared  that  the  defendant  had  in  good  faith  consulted  a 
lawyer  of  good  standing,  who,  upon  a  frank  and  full  state- 
ment of  the  alleged  facts  by  one  conversant  with  them, 
advised  the  prosecution,  whereupon  the  defendant  without 
personal  malice  caused  the  plaintiff  to  be  arrested,  it  was 
error  in  the  trial  Judge  to  instruct  the  jury  that  such  cir- 
cumstances constituted  probable  cause.  The  instruction 
should  have  been  that  such  circumstances  did  not  rebut 
the  prima  fade  case  of  plaintiff  but  should  only  be  consid- 
ered by  the  jury  as  evidence  to  rebut  the  implication  of 
malice.     Smith  v.  B,  cf*  L.  Aso.,  73. 

2.  That  a  i)rosecution  for  forgery  was  instituted  upon  the  advice 

of  counsel  is  only  evidence  to  rebut  the  presumption  of 
malice,  and  it  should  be  left  to  the  jury  to  find  whether 
malice,  which  might  be  inferred  from  want  of  probable 
cause,  has  been  rebutted  by  the  other  evidence.  Thurber 
V.  B.  dr  L.  Asso.,  75. 
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MALICIOUS  PROSECUTION  : 

1.  The  discharge  of  a  person  arrested  on  a  warrant  by  a  justice 

of  the  peace  for  want  of  sufDcient  proof,  casts  the  harden 
of  showing  probable  cause  for  his  arrest  upon  the  person 
who  instigated  the  criminal  proceeding.  Smith  v.  B.  &  L. 
Asso.,  73. 

2.  Where,  in  the  trial  of  an  action  for  malicious  prosecution,  it 

appeared  that  the  defendant  had  in  good  faith  consulted  a 
lawyer  of  good  standing,  who,  upon  a  frank  and  full  state- 
ment of  the  alleged  facts  by  one  conversant  with  them, 
advised  the  prosecution,  whereupon  the  defendant  without 
personal  malice  caused  the  plaintiff  to  be  arrested,  it  was 
error  in  the  trial  Judge  to  instruct  the  jury  that  such  cir- 
cumstances constituted  probable  cause.  The  instruction 
should  have  been  that  such  circumstances  did  not  rebut 
the  prima  faoie  case  of  plaintiff  but  should  only  be  consid- 
ered by  the  jury  as  evidence  to  rebut  the  implication  of 
malice.     Ibid. 

3.  In  the  trial  of  an  action  for  malicious  prosecution  it  appeared 

that  the  plaintiff  had  been  arrested  on  a  charge  of  forging 
the  owner's  name  to  a  trnasfer  of  a  certificate  of  stock,  and 
that  the  only  testimony  as  to  the  alleged  forgery  was  that 
of  the  owner  of  the  stock  to  the  effect  that  he  assigned  the 
stock  to  a  third  person  on  his  false  representations,  and 
that  the  name  of  the  plaintiff  whose  name  appeared  as 
assignee  was  not  mentioned  and  that  he,  the  owner,  did 
not  know  that  he  was  transferring  the  stock  to  him  :  Held^ 
that  an  arrest  for  forgery  was  not  justified  by  the  facts 
testified  to.     Thurher  v.  B,  &  L.  Asso.^  75. 

4.  That  a  prosecution  for  forgery  was  instil  uted  upon  the  advice 

of  counsel  is  only  evidence  to  rebut  the  presumption  of 
malice,  and  it  should  be  left  to  the  jury  to  find  whether 
malice,  which  might  be  inferred  from  want  of  probable 
cause,  has  been  rebutted  by  the  other  evidence.    Ibid. 

MANSLAUGHTER: 

Where,  in  the  trial  of  a  prisoner  charged  with  murder  com- 
mitted in  1883  (before  the  passage  of  the  Act  of  1893)  the 
evidence  showed  that  defendant  had  made  threats  against 
the  life  of  the  deceased  but  that  thereafter,  on  the  day  of 
the  killing,  their  relations  were  friendly  and  that  the  imme- 
diate provocation  to  the  homicide  was  the  shooting  of 
defendant's  brother  by  the  deceased;  Held,  that  the  jury 
should  have  been  instructed  that,  if  they  found  these  facts,. 
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defendant  could  be  convicted  of  manelaughter  only,  inas- 
much  as,  after  the  reconciliation,  the  law  would  presume 
the  crime  to  be  due  to  the  new  and  sudden  provocation 
and  not  to  previous  malice.     State  v.  Horriy  1037. 

MARRIED  WOMAN.    See  '*Fhmk  Covert." 

« 

MASTER  AND  SERVANT,  558  : 

1.  A  conductor  is,  in  his  relation  to  those  subject  to  his  orders 

on  the  train  in  his  charge,  a  vice-principal  acting  for  the 
company.    Shadd  v.  Railroad,  968. 

2.  Where  a  servant^s  movements  are  directed  by  a  vice-princi- 

pal of  a  corporation  and  the  former  believes  that  discharge 
from  employment  will  follow  his  disobedience  of  orders, 
his  acts  unler  such  circumstances  will  not  render  him  cul- 
pable or  guilty  of  contributory  negligence,  but  will  be 
imputed  to  the  company  whose  oflBcer  coerced  him  to  act 
without  regard  to  his  own  wishes  or  judgment. 

MEASURES  AND  WEIGHTS,  Unlawful,  502, 

MENTAL  ANGUISH: 

Where  the  nature  of  a  telegraphic  message  appears  on  its  face 
and  the  telegraph  company  fails,  through  negligence,  to 
deliver  it,  the  party  injured  by  its  non-delivery  can  recover 
damages  for  the  mental  anguish  caused  thereby.  Sherrill 
V.  Tel.  Co,,  665. 

MESSAGE,  TELEGRAPHIC,  Failure  to  deliver,  655. 

MISCONDUCT  OF  JURY.    (Skk  '*JrRORS.") 

MISJOINDER: 

There  is  no  misjoinder  of  causes  of  action  where,  in  a  suit  by  a 
Clerk  of  a  Superior  Court  against  his  predecessor  to  recover 
the  funds  of  the  office,  the  complaint  alleges  separate  and 
distinct  causes  of  action  for  the  benefit  of  separate  and  dis- 
tinct persons  or  classes  of  persons.    Feehles  v.  Boone,  57. 

MISTRIAL: 

Where  jurors  purchased  and  drank  whiskey  and  ''some  of  them 
were  under  its  influence"  while  deliberating  on  their  ver- 
dict, the  verdict  returned  by  the  jury  was  null,  and  a  mis- 
trial should  have  been  entered  and  a  new  trial  granted  to 
defendant  against  whom  such  verdict  was  rendered.  State 
v.  Jenkins,  972. 
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MONUMENTS  OR  NATURAL  OBJECTS,  859. 

MORTGAGE: 

1.  Where  V,  a  surety  on  a  purchase  money  note  for  a  horse^ 

retaining  title  and  duly  recorded,  paid  it  and  did  not  have  it 
transferred  to  a  trustee  for  his  benefit,  and  the  principal 
debtor  after  mort^^aging  the  horse  to  another  person 
delivered  it  to  V,  the  mortgagee  has  a  first  lien  and  is  entitled 
"to  possession.     Browning  v.  Porter^  62. 

2.  A  mortgage  or  deed  of  trust,  etc.,  given  for  a  present  con- 

sideration is  not  affected  by  Ch.  466,  Acts  of  1895.  Farth- 
ing V.  Carrington^  315. 

8.  While  the  act  of  1893  (Ch.  453)  does  not  prohibit  bona  fide 
mortgages  to  secure  one  or  more  pre-existing  debts,  yet 
where  a  mortgage  is  made  of  the  entirety  of  a  large  estate 
for  a  pre-existing  debt  (omitting  only  an  insignificant  rem- 
nant of  property)  the  mortgage  is  in  effect  an  assignment 
for  the  benefit  of  creditors  secured  therein,  and  is  subject 
.  to  the  regulations  prescribed  in  said  Act  of  1893.  Bank  v. 
Gilmer,  684. 

MORTGAGE,  Action  to  foreclose,  877  : 

In  an  action  to  foreclose  a  mortgage  on  land  given  by  the  hus- 
band, in  which  his  wife  did  not  join,  to  gain  time  for  and 
to  secure  the  payment  of  a  judgment  against  the  husband, 
it  was  not  error  to  give  judgment  for  the  debt  only  and 
refuse  an  order  for  the  sale  of  the  land.  Blossom  v.  West- 
brook^  514. 

MORTGAGE  BY  HUSBAND  OF  CROPS  ON  WIFE'S  LAND,  137. 

MORTGAGE  OFWIFE'S  LAND  BY  HUSBAND  FOR  IMPROVE- 
MENTS: 

Where  afeme  covert  with  the  consent  of  her  husband  mortgaged 
her  separate  real  estate  to  secure  money  borrowed  upon 
the  joint  note  of  herself  and  husband  to  improve  the  land, 
and  upon  the  death  of  the  wife  the  land  is  sold  upon  the 
petition  of  the  j-urviving  husband  and  the  heir  of  the  wife, 
the  curtesy  interest  should  not  be  charged  with  the  debt, 
but  the  debt  should  first  be  paid  out  of  the  entire  proceeds 
and  the  curtesy  interest  ascertained  and  paid  from  the 
surplus.     In  re  Freeman,  199. 

MORTGAGE  BY  CORPORATION,  Validity  of,  761. 
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MORTGAGE,  Foreclosure  of  Fraudulent : 

Where,  in  the  complaint  in  an  action  to  foreclose  a  mortgage 
against  an  insolvent  mortgagor  it  appeared  ^hat  the  mort- 
gage was  given  to  secure  notes  for  $90,000  payable  in  three 
years  at  4  per  cent,  interest,  and  was  not  filed  until  the 
mortgagee  became  insolvent,  and  the  answer  filed  by  the 
ahsigneo  of  the  mortgagor  (to  which  a  demurrer  wasentered) 
alleged  that  the  mortgage  was  given  under  an  agreement 
and  with  the  intent  to  hinder,  delay  and  defraud  the  mort- 
gagor's creditors;  Heldy  That  neither  party  was  entitled 
to  equitable  relief  and  the  Court  will  leave  them  to' settle, 
in  a  Court  of  law,  the  question  as  to  the  fraudulent  inten- 
tions of  the  parties  and  whether  the  assignee  of  the  mort- 
gagor was  a  subsequent  purchaser  with  notice  so  as  to 
postpone  the  creditors  of  the  mortgagor  to  the  claims  of 
the  mortgagee.  (Avkry,  J.,  dissents.)  Bank  v.  Adrian^ 
537. 

MORTGAGE  LAW,  315. 

MORTGAGE  LIEN: 

The  unaccepted  tender  of  the  amount  due  on  a  debt  secure*!  by 
a  mortgage  on  land  and  the  costs,  does  not  discharge  the 
Hen  of  the  mortgage  unless  the  tender  be  kept  good  and  the 
luoney  be  paid  into  court.  Its  only  effect  is  to  stop  inter- 
est and  costs  accruing  after  the  t**nder.  (Clark  J.,  dis- 
sents, arguendo,  in  which  Montgomkry,  J.,  concurs.) 
Parke}'  v.  Beas/ey,  1. 

MORTGAGE,  Procurement  of  Execution  of  by  Fraud,  87. 

MORTGAGEE  AND  MORTGAGOR  : 

In  this  State  the  mortgagee  has  the  legal  estate,  and  the  mort- 

.     gagor  is  the  equitable  owner  with  the  right,  until  the  day 

of  redemption  is  past,  to  pay  the  money  according  to  the 

contract  and  avoid  the  conveyance  at  law.    Parker  v. 

Beasley^  1. 

MORTGAGEE: 

1.  A  sale  of  the  premises  on  which  a  distillery  is  located  under 
a  decree  of  the  Circuit  Court  of  the  United  States,  in  a  pro- 
ceeding in  rem  for  a  forfeiture  incurred  under  the  provis- 
ions of  Section  3281,  U.  S.  Rev.  St.,  does  not  pass  the  title 
of  a  mortgagee  without  whose  knowledge  or  connivance 
the  illicit  distillery  was  maintained.  Glenn  v.  Winstead^ 
451. 
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2.  The  law  does  not  impute  to  a  mortgagee,  without  any  proof 
whatever,  a  guilty  participation  in  the  fraud  of  a  mortga- 
gor and  declare  his  interest  in  the  mortgaged  premises, 
upon  which  an  illicit  distillery  has  been  maintained,  for- 
feited because  the  Collector  of  Inti'rnal  Revenue  may  have 
failed  to  secure  his  assent,  as  a  holder  of  a  lien,  to  the  use 
of  the  premises  for  the  purposes  of  a  distillery  as  the  Col- 
lector is  required  by  law  to  do.     Ibid. 

8.  The  mere  erection  of  a  house  on  land  and  its  use  as  a  distil- 
lery is  not,  as  a  matter  of  law,  notice  to  a  mortgagee  that  a 
distillery  is  being  maintained  thereon  so  as  to»render  his 
interest  liable  to  a  forfeiture  for  violation,  by  the  distiller, 
of  the  revenue  laws.     Ibid. 

MOTION  TO  DISMISS  AN  ACTION,  When  Refusal  not  appeal- 
able : 

"yhere  the  ground  of  a  motion  to  dismiss  an  action  for  want 
of  service  upon  the  defendant  was  that  the  person  upon 
whom  service  of  the  summons  was  made  was  not  The  agent 
of  defendant,  and  the  jury,  in  the  trial  of  the  action,, 
found  an  issue  establishing  such  agency,  the  refusal  of  the 
motion  to  dismiss  by  the  trial  Judge  who,  at  the  time  it 
was  made,  passed  on  the  fact,  cannot  be  excepted  to  on 
appeal.    Alpha  Mills  v.  Engine  Co.,  797. 

MOTION  TO  REINSTATE,  46  : 

1.  Where  a  motion  is  made  to  docket  and  dismiss  an  appeal, 

under  Rule  17,  for  failure  of  the  appellant  to  docket  the 
same,  the  excuses  for  such  failure  should  then  be  made 
Mortgage  Co.  v.  Long,  11. 

2.  In  the  absence  of  a  request  from  or  agreement  with  the 

appellee  that  an  appeal  should  not  be  docketed,  the  fact 
that  negotiations  were  pending  for  a  compromise  is  no  good 
excuse  for  appellant's  failure  to  docket  the  appeal  and  a 
motion  to  re-instate  will  not  be  allowed. 

3.  The  printing  of  a  record  on  appeal  as  required  by  Rule  80, 

requires  no  legal  skill  and,  hence,  the  negligence  of  coun- 
sel is  no  excuse  for  the  failure  to  print  and  where  an  appeal 
has  been  dismissed  for  such  failure  a  motion  to  reinstate 
will  not  be  allowed.     Dunn  v.  Underwood,  525. 

MUNICIPALITY : 

1.  A  city  acting  within  the  purview  of  its  delegated  authority 
is  not  responsible  for  the  acts  of  its  agents  done  in  the  exer- 
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cise  of  its  judicial,  discretionary  or  legislative  powers ;  but 
where  the  city  is  acting  in  its  ministerial  capacity,  and  in 
the  exercise  of  powers  conferred  for  its  own  benefit  and 
assumed  voluntarily,  it  is  answerable  for  the  torts  of  its 
agents,  provided  they  are  acting  within  the  scope  of  their 
agency  and  of  the  municipal  authority.  Love  v.  Raleigh^ 
296. 

2.  If  an  act  complained  of  lies  wholly  outside  of  the  general  or 

special  powers  of  a  municipal  corporation,  the  corporation 
is  not  liable  in  damages  for  such  act,  whether  it  was  done 
by*it8  express  command  or  not.     IbuL 

3.  A  city  has  no  implied  authority  to  provide  for  a  pyrotechnic 

display  on  a  Fourth  of  July  or  anniversary  celebration. 
Ibid. 

4.  A  city,  not  having  the  express  power  to  provide  for  a  dis- 

play of  fire-works,  is  not  answerable  in  damages  for  the 
negligence  of  its  agents  in  conducting  such  a  display 
ordered  by  it.     Ibid. 

5.  If  the  authorities  of  a  town  provide  in  its  prison  the  neces- 

saries to  protect  a  prisoner  from  bodily  suflfering.  but  the 
custodians  of  the  jail  neglect  or  fail  to  supply  him  with 
such  necessaries,  the  town  is  not  liable  in  damages  for 
injury  caused  to  the  prisoner  by  such  neglect  or  failure  of 
the  custodians,  provided  it  is  not  shown  that  the  ofHcers 
of  the  town  were  negligent  in  supervising  the  custodians. 
Shields  v.  Durham,  394. 

6.  Where,  in  the  trial  of  an  action  for  damages  for  injury  to 

plaintiff 's  health  caused  by  the  absence  of  window  glass 
in  a  cell  in  which  he  was  confined,  it  was  not  shown  that 
the  town  autliorities  had  notice  of  such  defect  or  that  they 
were  negligent  in  supervising  the  jailer,  etc.,  the  plaintiff 
cannot  recover.     Ibid, 

7.  The  law  imposes  upon  the  municipal  authorities  of  a  town 

the  imperative  duty  of  keei>ing  in  proper  repair  the  streets 
and  bridges  of  the  town.     Runsell  v.    Town  of  Mo tt roe,  720. 

8.  A  person  walking  on  a  sidewalk  has  the  right  to  expect  and 

to  act  on  the  assumption  that  the  town  'authorities  have 
properly  discharged  their  duties  by  keeping  the  street  in 
repair — the  only  exception  to  the  rule  being  the  reasonable 
reciuirement  that  pedestrains  must  take  notice  of  such 
structures  as  the  necessities  of  commerce  or  the  convenient 
occupation  of  dwelling  houses  may  require.    Ibid, 
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9.  In  the  trial  of  an  action  against  a  town  for  personal  injuries 

caused  by  defects  in  tlie  sidewalk,  the  burden  of  proving 
contributory  negligence  is  on  the  defendant.     Ibid. 

10.  Section  3  of  Art.  5  of  the  Constitution  authorizes  the  Legis- 
lature to  tax  trades,  professions,  franchi-^es  and  incomes. 
Section  8800  of  The  Code  empowers  cities  and  towns  to  levy 
taxes  "on  all  persons,  property,  privileges  and  subjects 
within  the  corporate  limits  which  are  liable  to  taxation  for 
State  and  County  purposes,"  and  Ch.  192,  Acts  of  l876-'77, 
confers  upon  the  City  of  Wilmington  authority  to  levy 
taxes  on  all  subjects  liable  to  taxation  under  Sec.  3,  Art.  5, 
of  the  Constitution.  Held^  that  the  City  of  Wilmington  is 
authorized  under  the  statutes  named  to  levy  a  tax  upon 
the  manufacture  and  sale  of  ice.     State  v.  Worthy  1007. 

11.  A  municipality  authorized  to  tax  trades,  professions,  fran- 
chises and  incomes  is  not  bound  to  tax  them  uniformly  as 
to  amount.    Ibid. 

MUNICIPAL  BONDS : 

1.  Where,  in  a  suit  by  a  railroad  company  against  a  town  to 

compel  the  latter  to  issue  bonds,  a  compromise  decree  was 
entered  whereby  the  company  was  required  to  release  the 
town  from  one-half  of  the  issue  upon  th«  issuing  by 
the  town  of  the  other  half,  the  fact  that  such  release  has 
not  been  executed  by  the  railroad  (no  demand  for  such 
release  having  been  made)  will  not  invalidate  the  bonds 
issued  in  pursuance  of  the  decree  and  held  by  a  bona  fide 
purchaser.     Bavk  v.  Comm.^  339. 

2.  While  it  is  a  prerequisite  essential  to  the  validity  of  bonds 

issued  by  a  town  in  aid  of  a  railroad  that  the  Legislature 
shall  grant  the  power  to  aid  and  that  a  majority  of  the 
qualified  voters  shall  signify  their  approval,  yet  the 
machinery  for  ascertaining  the  will  of  the  electors  is  a 
secondary  consideration.      Ibid, 

3.  Where  an  Act  of  the  Legislature  authorized  the  issue  of  bonds 

by  a  town  in  aid  pf  a  railroad,  and  provided  for  their  pay- 
ment by  taxation  but  did  not  provide  for  an  election  on 
the  question  Of  their  issuance,  and  the  election  was  held  in 
conformity  to  existing  election  laws  relating  to  the  borrow- 
ing of  money  by  municipalities,  the  bonds  issued  pursuant 
to  such  election  are  valid- in  the  hands  of  a,  bona  fide  oyvner. 
Ibid. 

4.  The  bona  fide  purchaser  of  municipal  bonds  issued  in  aid 

of  a  railroad  is  required  to  look  no  further  than  to  see 
116—75 
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whether  those  things  essentially  prerequisite  to  the  iasa- 
ing  of  a  valid  municipal  bond  have  been  done  and  cannot 
be  made  to  suffer  because  the  town  did  not  take  proper 
and  effective  measures  to  secure  the  completion  of  the  road 
in  whose  aid  the  bonds  were  issued.    Ibid. 

MURDER : 

1.  In  the  trial  of  one  charged  w^ith  murder  in  the  first  degree, 

it  is  not  essential  that  the  prosecution,  in  order  to  show 
prima  facie  premeditation  and  deliberation  on  the  part  of 
the  prisoner,  should  offer  evidence  tending  to  prove  a  pre- 
conceived purpose  to  kill  formed  at  a  time  anterior  to  the 
meeting  when  it  was  carried  into  execution.  State  v. 
McCorrnac,  1033. 

2.  In  order  to  warrant  the  trial  Judge  in  submitting  to  the 

jury  the  question  of  defendant's  guilt,  in  a  trial  for  murder 
in  the  flrst  degree,  it  must  have  appeared  in  some  asjiect 
of  the  evidence  that  the  defendant  deliberately  determined 
to  kill  the  jmsoner  before  inflicting  the  mortal  wound. 
1  bid. 

8.  In  a  prosecution  for  murder  in  the  first  degree,  it  appeared 
that  the  defendant  had  gone  to  tlie  house  of  deceased  in 
the  evening,  armed  ;  had,  in  conversation  with  deceased, 
shown  two  pistols ;  had  remained  until  2  o'clock,  when  the 
deceased  was  shot.  That  there  was  no  quarrel  immedi- 
ately before  the  i^hooting.  That  when  he  fired  he  said,  "I 
guess  that  will  do  you,"  laid  one  of  his  pistols  beside 
deceased,  and  remarked,  **I  reckon  you  will  let  me  alone 
now.*'  Ueld^  it  is  not  error  to  submit  the  question  of 
defendant's  guilt  of  murder  in  the  first  degree  to  the  jury. 
Ibid. 

4.  If  the  purpose  to  kill  has  been  deliberately  formed,  the 

interval  which  elapses  before  its  execution  is  immaterial. 
Ibid. 

5.  While  tlireats  made  in  a  thoughtless  and  bragging  manner 

should  not  receive  too  much  consideration  from  a  jury,  yet 
they  are  competent  and  proper  evidence,  and  what  weight 
they  should  have  with  a  jury  is  a  question  for  them  under 
proper  instructions  from  the  Court  and  a  consideration  of 
all  the  circumstances  under  which  they  were  made.  SUite 
v.  Horn,  1037. 

6.  Where,  in  the  trial  of  a  {)risoner  charged  with  murder  codi> 

mitted  in  1883  (before  the  passage  of  the  Act  of  1893)  the 
evidence  showed  that  defendant  had  made  threats  against 
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the  life  of  the  deceased  but  that  thereafter,  on  tlie  day  of 
the  killing,  their  relations  were  friendly  and  that  the  imme- 
diate  provocation   to  the  homicide  vrtxs  the  8))OOting  of 
,  defendant's  brother  by  tht»  deceased  ;  Held,  tliat  the  jury 

should  have  been  instructofi  that,  if  thev  found  these 
facts,  defendant  could  be  convicted  of  manslauichter  only, 
inasmuch  as,  after  the  reconciliation,  the  law  would  pre- 
sume the  crime  to  be  due  to  the  new  and  sudden  provoca- 
tion and  not  to  previous  malice.    Ibid. 

NEGLIGENCE : 

1.'  A  city  actinf?  within  the  purview  of  its  delegated  authority 
is  not  le^ponsible  for  the  acts  of  its  agents  done  in  the 
exercise  of  its  judicial,  discretionary  or  legislative  powers  ; 
but  where  the  city  is  acting  in  its  ministerial  capacity,  and 
in  the  exercise  of  powers  conferred  for  its  own  benefit  and 
assumed  voluntarily,  it  is  ajiswerable  for  the  torts  of  its 
agents,  provided  they  are  acting  within  the  scope  of  their 
agency  and  of  the  municipal  authority.  Love  v.  Raleigh^ 
296. 

2.  A  city,  not  having  the  express  power  to  provide  for  a  dis- 

play of  fire- work 8,  is  not  answerable  in  damages  for  the 
negligence  of  its  agents  in  conducting  such  a  display 
ordered  bv  it.     Ibid. 

» 

3.  If  the  authorities  of  a  town  provide  in  its  prison  the  neces- 

saries to  protect  a  prisoner  from  bodily  suffering,  but  the 
custodians  of  the  jail  neglect  or  fail  to  supply  him  with 
such  necessaries,  the  town  is  not  liable  in  damages  for 
injury  caused  to  the  prisoner  by  such  neglect  or  failure  of 
the  custodians,  provided  it  isu<»t  shown  that  the  officers  of 
The  town  were  negligent  in  supervising  the  custodians. 
Shields  v.  Durham^  894. 

4.  Where,  in  the  trial  of  an  action  for  damages  for  injury  to 

plaintiff's  health  caused  by  the  absence  of  window  glass  in 
a  cell  in  which  he  was  confined,  it  w^ae  not  shown  thnt  the 
town  authorities  had  notice  of  such  defect  or  that  they 
were  negligent  in  supervising  the  jailer,  etc.,  the  plaintiff 
cannot  recover.     Ibid. 

5.  Where  plaintiff,  in  an  action  against  a  telegraph  company 

for  failure  to  deliver  a  message,  shows  that  defendant 
received  it  and  failed  to  deliver  it,  he  has  established  a 
prima  facie  case  and  it  devolves  upon  the  defendant  to 
show  excuse  for  such  fiiilure.    Sherrill  v.  Tel,  Co.^  655. 
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6.  Where,  in  an  action  against  a  telegraph  company  for  failure 

to  deliver  a  message,  the  plaintiff  establishes  a  prima  facie 
case,  the  question  of  negligence  is  for  tlie  jury  nnd  an 
instruction  that  **upon  all  the  evidence  if  believed,  plain- 
tiff is  not  entitled  to  recover,"  is  an  expression  of  opinion 
by  the  Court  upon  the  weight  of  the  evidence  in  violation 
of  Sec.  413  of  The  Code,     Ibid. 

7.  In  the  trial  of  an  action  agtinst  a  telegraph  company  for 

failure  to  deliver  a  messuge,  an  instruction  tliat  if  the 
defendant  made  proper  enquiries  as  to  the  whereabouts  of 
the  person  to  whom  the  messHge  was  addressed,  from  per- 
sons of  wide  acquaintance  in  the  neighborhood  and,  upon 
information  so  received,  delivered  the  message  to  a  person 
of  the  same  name,  it  had  used  reasonable  diligence,  wag 
erroneous  inasmuch  as  it  left  out  of  consideration  when 
and  after  how  much  delay  the  enquiries  were  made.  Ibid. 

8.  Where,  in  the  trial  of  an-action  for  damages  for  failure  to 

deliver  a  telegraphic  message,  it  appeared  that  the  message 
on  its  face  asked  for  an  answer  and  money  was  paid  for  a 
special  delivery,  it  was  negligence  in  the  receiving  agent 
when  lie  found  diflficnilty  in  delivering  it,  not  to  wire  the 
sending  otlice  for  a  better  address  and  not  to  notitj'^  the 
sender  immediately  upon  the  non-delivery  of  the  message. 
Ibid. 

9.  It  was  negligence  in  town  authorities  to  leave  open  *i  ditch 

three  feet  deep  at  the  point  where  it  crossed  a  part  of  the 
sidewalk  for  sufficient  space  to  admit  the  body  of  a  person 
falling  into  it.    Ru.ssell  v.  Town  (ff  Monroe,  720. 

10.  Previous  knowledge,  on  the  part  of  a  person  injured,  of 
the  existence  of  a  defect  in  sitlewalks  does  not  perse  estab- 
lish negligence  on  his  part.     Ibid. 

11.  A  person  walking  at  night  on  a  town  sidewalk  is  only 
required  to  use  ordinary  care  to  avoid  defective  places 
therein  and  is  not  required  to  remember  the  lo<»itlon 
of  defects  which  he  might  have  seen  during  the  day 
and  is  not  required  to  use  more  than  ordinary  care  to  avoid 
injury  therefrom.     Ibid. 

12.  A  person  walkinyron  a  sidewalk  has  the  right  to  expect  and 
to  act  on  the  assumption  that  the  town  authorities  have 
properly  discharged  tlu'ir  dntie»«  by  keeping  the  street  in 
repair — the  only  exception  to  the  rule  being  the  reasonable 
requirement  that  pedestrians  must  take  notice  of  sndi 
structures  as  the  necessities  of  commerce  or  the  conveni- 
ent occupation  of  dwelling  houses  may  require.     Ibid. 
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18.  In  the  trial  of  an  action  againstatown  forpersonal  injuries 
caused  by  defects  in  a:  sidewalk,  the  burden  of  proving 
contributory  negligence  is  on  the  defendant.     Ibid. 

14.  Where  goods  were  held  in  a  railroad  company's  warehouse, 
at  owner's  risk  and  for  his  convenience,  the  company  was 
no  longer  liable  as  a  common  carrier  but  only  for  want  of 
ordinary  care  as  a  warehouseman,  and  the  owner  of  the 
goods,  in  an  action  for  the  value  of  the  same,  should  be 
required  to  prove  negligence  as  a  part  of  his  case.  Young 
V.  Railroad,  932. 

15.  In  an  action  against  a  railroad  company  to  recover  goods 
burned  in  itvS  warehouse,  evidence  that  a  night  telegraph 
operator,  who  had  an  office  in  a  room  adjoining  the  ware- 
house, and  slept  therein,  was  intemperate  in  his  habits  and 
was  drunk  on  the  night  of  the  Are,  does  not  justify  a  ver- 
dict for  the  plaintiff.     Ibid. 

16.  A  railroad  company  cannot  escape  its  responsibility  for 
negligence  by  leasing  its  road  to  another  company  unle.<ts 
its  charter  or  a  subsequent  act  of  the  Legislature  specially 
exempts  it  from  liability  in  such  case.  Logan  v.  Railroad^ 
940. 

17.  In  an  action  against  one  railroad  company  as  lessor  of 
another  for  injuries  sustained  by  plaintiff,  a  section  hand 
in  the  employ  of  the  lessee,  by  reason  of  the  negligence  of 
the  section  boss  of  the  latter,  a  complaint  which  alleges  the 
fact  of  incorporation  of  both  companies,  the  making  of  the 
lease,  the  fact  and  nature  of  plaintiff's  employment,  and 
that  in  removing  a  hand  car  from  the  track,  in  response  to 
the  orders  of  his  boss,  the  giving  of  which  at  that  time  was 
negligence,  he  was  struck  and  injured  by  a  passing  train, 
states  a  cause  of  action.     1  bid. 

18.  A  passenger  who  alights  from  a  moving  train  at  the  direc- 
tion of  the  conductor  is  not,  as  a  matter  of  law,  guilty  of 
contributory  negligence  when  there  was  no  appearance  of 
danger  within  the  locality  where  he  alighted  or  in  the  rate 
of  speed  of  the  train.     Waikina  v  Railroad,  961. 

19.  Where  a  servant's  movements  are  directed  by  a  vice  princi- 
pal of  a  corporation  and  the  former  believes  that  discharge 
from  employment  will  follow  his  disobedience  of  orders,  his 
acts  under  such  circumstances  will  not  render  him  culpable 
or  guilty  of  contributory  negligence,  but  will  be  imputed 
to  the  company  whose  officer  coerced  him  to  act  without 
regard  to  his  own  wishes  or  judgment.  Shadd  v.  Rail- 
road Co.,  968. 
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20.  Where  plaintiff,  an  inexperienced  brakenian,  inras  ordered 
by  tlie  conductor  of  a  railroad  company,  to  make  a  coup- 
ling which  an  experienced  brakeman  had  volunteered  to 
make,  and  as  plaintiff  went  between  the  ears,  in  obedience 
to  the  command,  and  while  he  was  arranging  displaced  link, 
the  conductor,  who  could  see  plaintiff^s  danger,  signalled 
to  the  engineer  to  back  the  train  and  at  the  same  time 
shouted  to  the  plaintiff  not  to  miss  the  coupling.  Held^ 
that  it  was  error  to  charge  that  plaintiff  could  not  recover 
for  injuries  received  in  so  attempting  to  obey  orders  and 
make  the  coupling.    Ibid. 

21.  The  negligence  of  clerk  does  not  excuse  appellant's  lachea, 
when,  840. 

NEGLIGENCE  IN  PROSECUTING  APPEAL,  673. 

NEGLECT  OF  DUTY  BY  PUBLIC  OFFICERS,  1003. 

NEGOTIABLE  INSTRUMENTS: 

1.  An  endorsee  of  negotiable  pa[)er  for  value  before  maturity, 

without  notice  of  any  inflrmity,  takes  itclear  of  all  equities 
and  defenses  between  antecedent  peirties,  excepting,  oaly, 
(1)  when,  by  statute,  the  paper  is  void  in  whole  or  in  part 
from  its  inception ;  and  (2)  when  the  original  considera- 
tion of  the  pai)er  is  illegal  or  fraudulent.  Bank  v.  McNdir^ 
550. 

2.  One  who  i)urchases  for  value  before  maturity  and  without 

notice  of  any  sets-offs,  several  notes,  paying  one-half  of 
their  aggregate  face  value  and  giving  credit  to  the 
endorser  for  the  other  half,  holds  all  the  notes  free  from 
any  right  of  set-off  in  favor  of  the  maker  as  to  any  remain- 
ing unpaid.     Ihfd. 

3.  In  such  case,  the  fact  that  the  purchaser  of  the  notes  may^ 

have  sued  and  recovered  on  part  of  them,  does  not  deprive 
him  of  the  character  of  a  purchaser  for  value  so  as  to  let 
in  the  right  of  set-off  as  to  the  others.    Ibid. 

4.  If  a  note  is  not  void,  illegal  or  fraudulent,  the  endorsee  who 

takes  it  before  maturity,  for  value  and  without  notice,  gets 
the  title  free  from  all  equities,  regardless  of  how^  much  or 
little  he  maj'  have  paid  for  it.    Ibid. 

5.  While  the  general  rule  is  that  the  holder  of  negotiable  paper 

is  presumed  to  be  the  owner,  and  that  the  burden  is  on  the 
defenilants  to  show  the  contrary  by  a  preponderance  of 
evidence,  yet  where  an  agent  of  a  principal  is  furniahed 
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with  money  to,  and  does,  buy  up  claims  against  the 
latter,  it  is  his  duty,  if  he  asserts  a  right  to  the  claims,  to 
show  by  a  preponderance  of  testimony  that  the  claims  are 
his.     Threadgill  v.  Comm,  616. 

6.  fhe  fact  that  the  maker  of  certain  notes,  by  an  arrangement 
with  payee,  had  at  different  times  drawn  on  the  latter,  at 
•  maturity  of  some  of  the  notep,  for  such  part  as  he  was 
unable  to  pay,  and  that  the  drafts  so  drawn  have  passed 
through  plaintiff's  hands,  was  not  suflBcient  to  charge 
plaintiff  with  notice  of  a  similar  arrangement  respecting  a 
note  by  the  same  maker  to  the  same  payee,  which  the 
plaintiff  had  acquired  before  maturity  without  actual 
notice  of  any  equities  against  it.    Bank  v.  Bank^  815 

NEW  TRIAL,  When  ordered  in  this  Court,  70,  71. 

NEW  TRIAL,  Motion  for: 

1.  While  it  is  the  better  practice  to  assign  errors  in  the  charge 

on  a  motion  for  a  new  trial  below,  it  is  not  necessary.  Til- 
lett  V.  Railroad  Co.,  937. 

2.  Where  one  of  two  joint  defendants  joined  in  the  exception 

to  a  charge  to  the  jury  and  in  the  appeal,  and  set  out  the 
exception  in  the  statement  of  case  on  appeal,  the  fact  that 
such  defendant  did  not  join  in  the  motion  for  a  new  trial 
is  immaterial.    Ibid. 

8.  Where,  in  an  action  against  the  lessor  and  lessee  of  a  rail- 
road, sued  jointly  and  making  a  common  defense  through 
the  same  counsel,  a  new  trial  was  granted  for  an  error 
excepted  to  by  both,  and  the  lessor,  being  advised  that  it 
had  an  additional  defense  not  open  to  the  lessee,  moved 
separately  for  a  judgment  on  the  verdict,  and  the  lessee 
moved  for  a  new  trial,  but  the  motion  for  a  new  trial  and 
the  exception  to  its  refusal  were  signed  by  counsel  *'for 
defendants"  and  the  appeal  was  taken  by  both  defendants  ; 
Held,  that  the  mere  inadvertence  of  counsel  in  entitling 
the  motion  for  a  new  trial  in  behalf  of  the  lessee  only  will 
not  overrule  the  fact  that  he  signed  such  motion  in  behalf 
of  both  defendants,  excepted  for  its  refusal  and  to  the 
error  in  the  charge  in  behalf  of  both  and  appealed  for 
both.     Ibid. 

NOTES  AND  BILLS  (Sek  '*  Negotiable  Instruments"). 

NOTE  OF  MARRIED  WOMAN  : 

1.  An  action  cannot  be  maintained  on  a  note  made  by  a  married 
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\^'oman  which  does  not  purport  to  charge  her  separate 
estate  nor  to  be  for  her  beDefit.     Wiloox  v.  Arnold^  708. 

2.  The  bare  promise  of  a  widow  to  pay  a  note  executed  by  her 
during  her  coverture,  and  therefore  void,  is  not  binding 
on  her.    Ibid. 

NOTICE  OF  DIRECTORS'  MEETINGS  : 

1.  To  make  the  proceedings  of  a  meeting  of  directors  of  a  cor- 

poration regular,  it  must  be  at  a  stated  time  provided  for 
in  the  charter  or  by-laws  or  held  after  notice  to  all  of  the 
directors.     Bank  v.  Lumber  Co.,  827. 

2.  The  acts  of  a  majority  of  directors  of  a  corporation  held  at 

an  unusual  time  and  place,  without  notice  to  all  of  the 
directory,  are  not  valid.     Ibid. 

3.  Where  it  appears  that  a  majority  of  directors  of  a  corpora- 

tion met  at  an  unusual  time  and  place  for  holding  meet- 
ings, and  no  record  of  the  meeting  is  x^roduced  or  alleged 
to  exist,  one  who  attempts  to  show  that  the  corporation 
by  the  acts  of  such  meeting  ratified  the  unauthorized  act 
of  its  agent,  must  prove  that  the  meeting  was  regular  and 
that  all  the  directors  had  actual  notice  thereof.    Ibid. 

NOTICE  OF  UNREGISTERED  DEED,  771  : 

NOTICE  TO  WITHDRAW  FROM  LEASE: 

Where  a  lessor  under  a  power  contained  in  the  lease  gives 
notice  to  lessee  of  his  intention  to  cancel  the  lease  and  take 
possession  at  the  end  of  thirty  days,  for  non  payment  of 
rent,  such  notice  is  not  an  offer  which  may  be  accepted  by 
the  tenant  and  thus  made  irrevocable,  but  the  lessor  may 
withdraw  it  and  sue  for  the  rent.  Warehoiiife  Co.  v.  Duke, 
202. 

NUDUM  PACTUM : 

1.  The  bare  promise  of  a  widow  to  pay  a  note  executed  by  her 

during  her  coverture,  and  therefore  void,  is  not  binding  on 
her.     Wilcox  v.  Arnold,  708. 

2.  A  naked  promise  by  a  party  to  an  arbitration  and  award  to 

allow  the  other  party  an  additional  credit  for  an  item,  if  it 
should  prove  to  have  been  inadvertently  omitted  by  the 
arbitrators,  is  without  consideration  and  hence  not  bind- 
ing.   Patton  V.  Garrett,  847. 

OFFICE : 

1.  A  person  cannot  be  elected  to  an  office  that  does  not  exist  at 
the  time  of  the  election  ;  therefore, 
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3.  Where  an  office  was  created  by  an  act  of  the  General  Assem- 
bly passed  on  the  8th  day  of  March  but  not  ratified  until 
the  12th  day  of  March,  an  election  on  the  9th  day  of  March 
to  fill  such  office  was  void.    State  v.  Meares^  582. 

OFFICE,  Vacancy  in : 

The  General  Assembly,  by  Ch.  75,  Acts  of  18S5,  establishing  a 
Criminal  Court  with  one  Judge,  provided  that  the  General 
Assembly  should  "  elect  a  person  to  fill  the  vacancy  in  said 
office,  which  shall  be  caused  by  the  ratification  of  this 
Act.''  The  act  was  rntified  on  the  28d  of  February,  1895, 
but  the  election  of  plaintiff  to  fill  the  office  of  Judge  was 
not  held  until  the  27th  February,  1895.  The  Governor 
refused  the  application  of  the  plaintiff  for  a  commission  as 
Judge  and  appointed  the  defendant  to  the  office;  ffeld,  in 
an  action  in  the  nature  of  a  quo'irarranto,  that  between 
the  time  of  the  ratification  of  the  Act  and  the  election  of 
the  plaintiff  to  fill  the  office  no  such  vacancy  existed  as  is 
contemplated  iu  Art.  4,  Sec.  25,  and  Art.  8,  Section  10,  of 
the  Constitution,  (Avkry,  J.,  concurs  in  the  decision  of 
the  Court  that  the  plaintiff  is  entitled  to  the  office,  but 
dissents  from  the  conclusion  that  there  was  no  '*  vacancv" 
in  the  interim  between  the  ratification  of  the  act  and  the 
election  of  plaintiff.)    Ewart  w  Jones ^  570. 

OFFICERS.  Public  (See  '^Public  Officer"). 

OFFICERS,  Managing,  of  Corporation  : 

1.  However  broad  may  V)e  the  general  power  of  the  manager  of 

a  corporation  to  conduct  its  manufacturing  business,  it 
cannot  extend  to  a  transaction  which  virtually  results  in 
a  discontinuance  of  its  business.  Bank  v.  Lumber  Co.^ 
827. 

2.  Where  the  treasurer  and  general  manager  of  a  corporation 

engajred  in  the  manufacture  of  furniture,  had  general 
charge  of  its  business,  with  power  to  sell  goods,  purchase 
material,  borrow  money  and  pay  debts,  being  pressed  with 
demands  for  the  payment  of  its  debts  and  threatened  with 
attachment  i)roceedings,  agreed  with  certain  corporate 
creditors  upon  the  value  of  the  entire  stock  of  furniture 
and  a  large  quantity  of  lumber  belonging  to  the  corpora- 
tion and  turned  it  over  to  them  to  be  applied  on  the  com- 
pany's debt  to  them,  some  of  which  were  not  due;  Held, 
that  such  transaction  was  void  as  being  ultra  vires.    Ibid. 
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3.  An  instruction  by  the  directors  of  a  corporation  engaged  in 
the  manufacture  of  furniture,  to  their  general  manager,  to 
sell  the  furniture  on  hand  and  "apply  the  proceeds  to  the 
payment  of  the  debts"  in  this  State,  was  not  an  authority 
to  him  to  dispose  of  the  entire  stock,  together  with  a  large 
quantity  of  raw  material,  as  a  part  payment  on  certain 
debts  of  the  company,  some  of  which  were  not  due.    Ibid. 

OPINION,  Expressions  of,  in  a  trade  : 

1.  Expressions  of  opinion  as  to  the  value  of  the  subject  matter 

of  a  trade  do  not  render  the  seller  liable  if  they  are  incor- 
rect, unless  both  falsely  and  fraudulently  made  ;  it  is 
otherwise  when  the  representations  are  statements  of  facts 
of  which  the  seller  has  peculiar  means  of  knowledge  and 
of  which  the  purchaser  is  ignorant.  Blacknall  v.  Row- 
land, 389.  •     . 

2.  Where,  as  the  basis  of  a  sale  of  stock,  the  seller  makes  rep- 

resentations as  to  the  financial  condition  of  a  corporation 
and  the  value  of  the  stock  therein,  such  representations 
constitute  a  warranty  of  the  truth  thereof,  and  for  a 
breach  thereof  the  seller  is  liable  to  the  purchaser.     Ibid. 

ORDINARY  CARE— (See  '^Nkgligk^'CE"). 

ORDINANCE,  Conflict  with  General  Law  : 

A  city  ordinance  covering  the  same  subject  as  a  state  law,  is 
»  void,     t^tate  v.  McCoy,  1059. 

ORDINANCE,  Town,  Violation  of,  1061. 

QUO  WARRANTO,  582. 

PARENT  AND  CHILD : 

1.  A  father  is  entitled  to  the  custody  of  his  children  against 

the  claims  of  every  one,  except  those  to  whom  he  may  have 
committed  their  custody  and  tuition  by  deed,  or  unless  he 
is  found  to  be  unfitted  for  their  care  and  custody.  Latham 
V.  EUis\  80. 

2.  Where  the  father  of  an  infant  upon  the  death  of  its  mother 

told  the  grandparents  of  the  child  that  the  latter  should 
always  remain  with  them,  but  subsequently  desired  the 
custody  of  the  child  and  upon  refusal  brought  habeas  corpus 
proceedings,  and  it  appeared  that  the  father  was  of  good 
moral  character,  industrious  and  kind,  and  in  every  way 
fitted  to  care  for  and  educate  the  child,  the  custody  was 
l^roperly  awarded  to  him.     Ibid. 
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PAROL  CONTRACT  FOR  SALE  OF  LAND,  381. 

PAROL  EVIDENCE  : 

1.  Although  where  an  agreement  has  been  reduced  to  writing, 

parol  evidence  is  not  admissible  to  contradict,  add  to  or 
explain  it,  yet  when  a  deed  authorized  defendant  railroad 
company  to  take  so  much  of  the  land  as  was  necessary  for 
its  railway,  &c.,  parol  evidence  is  admissible  to  show  that 
the  defendant  agreed  to  pay,  in  addition  to  the  considera- 
tion expressed  in  the  deed,  the  value  of  any  land  taken  or 
used  In  excess  of  a  strip  twenty  feet  wide.  Johnsonv.  Rail- 
road, 926. 

2.  Of  w^ritten  contract,  875. 

PARTIES : 

1.  The  person  suing  for  a  penalty  is  the  proper  party  plaintiff 

and  not  the  State  unless  the  Statute  so  directs.  Burrell 
V.  HuyJies,  430. 

2.  A  party  suing  for  several  penalties  against  the  same  defend- 

ant may  unite  several  such  causes  of  action  in  the  same 
complaint  and  if  they  exceed  |200  in  the  aggregate  the 
Superior  Court  will  have  jurisdiction.    1  bid. 

8.  That  the  principal  in  an  undertaking,  given  in  an  injunction 
suit,  was  sued  without  making  the  sureties  parties  makes 
no  difference.     Crawford  v.  Pearson,  718. 

4.  A  person  only  interested  in  the  subject 'matter  of  the  litiga- 

tion but  whose  interest  will  not  be  affected  by  the  result, 
is  not  entitled  as  a  matter  of  right  to  intervene  in  an  action  ; 
if  interested  jointly  with  either  plaintiff  or  defendant  in 
the  subject  of  litigation,  and  the  result  will  affect  his 
interests,  he  may,  as  a  matter  of  right,  intervene.  Jones 
V.  Asheville,  817. 

5.  Where  one  is  entitled,  as  a  matter  of  right,  to  intervene  in  a 

suit  and  applies  for  leave  to  do  so,  it  is  error  to  proceed 
with  the  case  until  the  question  of  such  right  is  deter- 
mined.    Ibid. 

« 

PARTIES  IN  PARI  DELICTO. 

Where  it  appears  to  a  Court  of  Equity  that  the  parties  to  a 
Suit  are  in  pari  delicto  in  respect  to  a  covinous  agreement^ 
the  Court  will  not  interfere  to  give  relief,  but  will  leave 
the  parties  to  exercise  their  rights  as  they  may  be  permit- 
ted in  a  Court  of  law.    Bank  v.  Adrian,  587. 
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PARTIAL  PAYMENT : 

1.  Partial  payment  on  a  note  arrests  the  running  of  the  Stat- 

ute of  Limitations  only  when  it  is  made  under  such  cir- 
cumstances as  will  warrant  the  inference  that  the  debtor 
recognizes  the  debt  as  then  existing  and  his  willingness, 
or,  at  least,  his  obligation  to  pay  the  balance.  Battle  v. 
Battle,  161. 

2.  Wliere  an  assignment  for  benefit  of  creditors  confers  no 

power  on  the  trustee,  as  agent  of  the  debtor,  to  do  any  act 
to  waive  the  Statute,  or  to  express  a  "vvillingneFS  or  inten- 
tion to  pay  the  debt  after  it  becomes  otherwise  barred,  a 
partial  payment  made  by  the  trustee  on  a  note  of  the  deb- 
tor will  not  arrest  the  runnina:  or  remove  the  bar  of  the 


et 


Statute  of  Limitation.     IbkL 
PARTITION,  Proceedings  for,  751. 

PARTITION: 

1.  Where,  in  a  proceeding  for  partition  the  plaintiff  claims  to 

be  tenant  in  common  with  plaintiff  and  the  defendant 
denies  plaintift's  title  and  alleges  sole  seizin  in  himself,  the 
proceeding  becomes  in  eflfect  an  action  of  ejectment  and 
the  burden  of  proof  is  on  the  plaintiff  to  establish  his  title. 
Huneyautt  v.  Brooks,  788. 

2.  Plaintiffs,  in  an  action  for  partition  in  which  defendant 

denied  plaintiff's  title  and  alleged  sole  seizin  in  themselves, 
claimed  under  the  will  of  their  father  devising  the  land  to 
his  widow  during  her  widowhood  and  then  to  plaintiffs.  It 
was  shown  that  the  widow  had  died  without  marrying 
again,  but  there  was  no  evidence  that  either  she  or  the 
plaintiffs  had  held  possession  of  the  land  within  35  or  40 
years  prior  to  the  action,  //e/rf,  that  the  evidence  did  not 
establish  i)laintiff's  title  and  they  were  not  entitled  to 
recover.     Ibid^ 

PARTNERSHIP : 

1.  The  creditors  of  a  co-partnership  have  no  lien  upon  the 

partnership  jjroperty  as  against  individual  creditors. 
Armstroiiy  v.  Carr,  409. 

2.  With  the  assent  of  the  luembers  of  a  firm  anv  one  of  them  is 

free  to  dispose  of  the  partnership  property  for  his  individ- 
ual use  and  a  creditor  cannot  intervene  to  prevent  the 
application.     Ibid. 
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3.  An  a;«signment  of  partnership  property  by  members  of  an 

insolvent  firm  is  not  rendered  fraudulent  as  to  the  firm 
creditors  by  a  clause  therein  preferring  over  partnership 
creditors  debts  due  to  creditors  of  the  individual  partners. 
Ibid. 

4.  A  surviving  partner  has  no  right  to  create  or  contract  new 

debts  binding  upon  the  partnership,  except  to  the  extent 
of  purchasing  new  material  and  making  new  debts  so  far 
as  may  be  necessary  to  wort  up  unfinished  material  and 
sell  the  same.    Howell  v.  Boyd  Manufacturing  Co.^  806. 

2.  A  surviving  partner  of  a  firm,  who  was  also  Secretary  of  a 
Co.,  to  which  the  former  was  indebted,  accepted  a  time 
draft  drawn  by  himself  as  Secretary  of  the  Co.,  which 
endorsed  it  to  plaintiff  '*for  value''  and  "to  pay  a  debt 
and  close  up  an  open  account."  In  a  similar  draft  drawn 
in  renewal  of  the  first,  other  indebtedness  of  a  Co.  to  plain- 
tiffs was  included  so  that  the  new  draft  was  for  a  larger 
amount  than  was  due  from  the  firm  to  a  Co.  Held^  that 
the  transaction  was  a  valid  assignment  to  plaintiffs  of  the 
claim  of  the  Co.  against  the  firm,  and  plaintiffs  are  entitled 
to  recover  of  the  firm  so  much  of  the  draft  as  equalled  the 
amount  due  from  the  firm  to  the  Co.  (  Clark,  J.,  dissents, 
arguendo.)    Ibid. 

PASSAGE  OF  LAWS,  223,  271. 

PASSENGER  ON  RAILROAD  TRAIN  : 

A  passenger  who  alights  from  a  moving  train  at  the  direction 
of  the  conductor  is  not,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence  when  there  was  no  appearance  of 
danger  within  the  locality  where  he  alighted  or  in  the  rate 
of  speed  of  the  train.     Watkins  v.  Railroad,  961. 

PAYMENT,  Partial : 

Partial  payment  by  trustee  of  debtor  does  not  arrest  running 
of  statute  of  limitations.     Battle  v.  Battle,  101. 

PAYMENTS,  Api)lication  of  : 

1.  Where  a  creditor  holds  two  or  more  claims  against  a  debtor, 
the  latter  may  direct  the  application  of  a  payment  to  either 
of  the  debts ;  if  he  does  not  do  so,  the  creditor  may  make 
the  application  :  if  the  latter  fails  to  do  it,  the  law  will  apply 
it  to  the  debt  with  the  least  security.  Moose  v.  Barn- 
hardt,  785. 
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2.  Where  a  creditor  holding  two  notes  against  the  defendant, 
one  as  executor  and  the  other  as  assignee  in  his  individual 
right  (the  latter  without  defendant's  knowledge)  and  in 
answer  to  a  request  for  a  remittance  made  on  the  ground 
that  *'one  of  the  heirs''  needed  it,  defendant  sent  a  cheek 
saying,  *'I  send  you  this  amount  to  relieve  the  heir  in 
distress;''  Held^  that  the  payment  should  be  applied  on 
the  note  held  by  plaintiff  as  executor.     Ibid. 

PAYMENT  OF  NOTE  BY  SURETY  : 

1.  Payment  of  a  note  by  a  surety  without  having  it  transferred 

to  a  trustee  for  his  benefit  is  a  discharge  of  the  debt  and  an 
extinguishment  of  a  lien  by  which  it  was  secured.  Brown- 
ing V.  Porter^  02. 

2.  Where  V,  a  surety  on  a  purchase  money  note  for  a  horse, 

retaining  title  and  duly  recorded,  paid  it  and  did  not  have 
it  transferred  to  a  trustee  for  his  benefit,  and  the  principal 
debtor  after  mortgaging  the  horse  to  another  person 
delivered  it  to  V,  the  mortgngee  ha»  a  first  lien  and  isenr 
titled  to  possession. 

PENALTY  (Soe,  also,  Sxittony.  Phillips,  502) : 

1.  The  person  suing  for  a  penalty  \h  the  proper  party  plaintifT 

and  not  the  State  unless  the  Statute  so  directs.  Burrell 
V.  Hughes,  480. 

2.  A  party  suing  for  several  penalties  against  the  same  defend- 

ant, may  unite  several  such  causes  of  action  in  the  same 
complaint  and  if  thev  exceed  $200  in  the  aggregate  the 
Superior  Court  will  have  jurisdiction.     Ibid, 

PERFORMANCE  OF  AWARD  IN  PART : 

Where  one  of  the  parties  to  an  arbitration  executes  his  bond 
for  the  amount  of  an  award,  as  directed  by  the  arbitrators, 
he  is  et-topped  to  defend  an  action  thereon  on  the  ground 
that  he  executed  it  in  ignoraitce  of  a  miNtake  in  the  award 
and  of  the  fact  that  the  award  was  reviewable  by  a  court 
•  as  to  a  quest i«">n  of  law  involved  therein.  Pattonv.  Gar- 
retL  847. 

PETITION  TO  REHEAR,  647. 

PLACE  OF  TRIAL  (See  Vknik'^). 
PLEADING,  426: 
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1.  Under  The  Code  practice  whenever  either  party  to  an  action, 

by  hie  pleadings,  sets  up  a  ground  for  and  prays  equitable 
relief,  the  Court  will  adjust  all  equities  between  the  parties 
whatever  be  the  form  of  the  action.    Parker  v.  Beasley,  1. 

2.  A  plea  of  tender  of  money  duels  not  available  unless  accom- 

panied by  a  payment  of  the  sum  tendered  into  court. 
Ibid. 

3.  Where  a  receiver  is  applied  for  upon  the  ground  that,  by 

reason  of  fraud  practised  upon  the  plaiutifT  by  defendants 
H  in  the  purchase  of  goods,  ;mil  that  the  title  never  vested 
in  defendants,  it  is  necessary  to  allege  and  prove  that  the 
goods  for  which  the  receiver  is  applied  for  are  identically 
the  same  goods  so  fraudulently  ohtaiiied.    Witz  v.  Gray,  48. 

4.  When  the  fact  of  the  coverture  of  a  woman  appears  in  the 

complaint  or  other  pleadings  in  an  action  on  a  promise  to 
pay  money,  she  not  being  a  free-trader,  nor  having  speci- 
fically bound  her  separate  estate  for  its  payment,  a  per- 
sonal judgment  rendered  therein  agajnst  her  is  a  nullity 
and  will  be  set  aside  on  motion.     Green  v.  Ballard,  144. 

5.  In  an  action  by  the  holder  of  bonds  of  a  town  to  compel  the 

town  to  pay  them,  an  answer  merely  denying  the  com- 
plaint and  setting  up  as  a  counter-claim,  non-user,  failure 
to  build  and  complete  the  road  and  other  facts  which 
might  enable  the  Sttite  to  have  the  charter  declared  for- 
feited, and  praying  that  the  bonds  should  be  delivered  up 
and  cancelled,  does  not  constitute  such  a  counter-claim  or 
demand  for  affirmative  relief  as  will  prevent  the  plaintiff 
from  taking  a  non  suit  upon  tlie  holding  by  the  Judge  that 
the  bonds  are  void.     Bank  v.  Comni.,  339. 

6.  Leave  to  plead  at  the  trial  term  of  the  Superior  Court  on  an 

appeal  from  a  Justice  of  the  Peace  is  discretionary  with 
the  trial  Judge.     Gltim  v.  Winstead,  451. 

7.  While  the  Courts  will  lend  their  aid  in  putting  a  proper  con- 

struct ion  upon  the  facts  stated  where  the  complaint  sets 
out  a  cause  of  action,  though  defectively  stated,  yet  they 
will  not  entertain  a  complaint  which  states  no  cause  of 
action.     Webb  v.  Hicks.  598. 

8.  A  complaint  which  merely  states  a  conclusion  of  law — that 

the  defendant  is  indebted  to  the  plaintiff,  and  that  the 
debt  has  not  been  paid,  is  demurrable  both  at  common  law 
and  under  The  Code,  Ibid. 

9.  In  an   action  against  one    railroad  company  as  lessor  of 

another  for  injuries  sustained  by  plaintiff,  a  section  hand 
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12.  A  suggestion  that  an  appellant  believes  that  the  trial 
Judge  will  amend  the  case  on  appeal  is  not  sufficient  to 
justify  a  continuance  in  order  that  a  letter  may  be  pro- 
cured from  the  Judge  especially  when  appellant  has  had 
ample  time  to  procure  it.    Ibid. 

13.  Where,  upon  an  appeal  being  taken  from  a  judgment,  an 
entry  was  made  upon  the  docket  allowing  time  to  file  bond 
and  prepare  case  on  appeal,  and  it  was  understood  between 
the  two  attorneys  for  the  appellant  that  one  of  them 
should  attend  to  the  matter,  and  he  neglected  on  account 
of  sickness  to  file  the  bond  and  prepare  and  serve  the  case 
on  appeal ;  Held,  that  no  grounds  exist  for  a  certiorari, 
Boyer  v.  Garner,  125. 

14.  The  giving  of  an  appeal  bond  is  no  part  of  the  duties  of  an 
attorney  ;  if  the  attorney  assumes  the  duty  he  does  so  as 
agent  of  the  appellant,  who  is  answerable  for  the  negli- 
gence of  his  attorney.    Ibid. 

15.  An  agreement  between  the  counsel  for  a  party  that  one  of 
them  should  perform  duties  incumbent  upon  theiu  both 
equally  is  a  matter  personal  between  them,  and  a  failure 
to  discharge  the  assigned  duty  is  negligence  in  both  for 
which  their  client  is  answerable.     Ibid. 

16.  Where  nothing  is  involved  except  costs,  an  appeal  will  not 
be  granted.    Elliot  v.  Tyson,  184. 

17.  Where  the  Court  below  affirmed  on  appeal  a  judgment  of  the 

Clerk  in  a  proceeding  before  the  latter  to  set  aside  a  special 
proceeding  for  the  sale  of  land  and  an  apt>eal  was  tAken 
from  said  judgment  of  affirmance  but  w^as  not  perfected,  a 
subsequent  motion  to  divide  the  action  was  properly  over- 
ruled, the  matters  involved  being  res  judicata.  Langston 
V.  Weil  205. 

18.  Under  rules  10  and  12  this  Court  will,  by  consent  of  parties, 
receive  i)rinted  argument,  without  regard  to  the  number  of 
the  case  on  the  docket  or  date  of  docketing  the  appeal,  and 
in  a  cause  directly  involving  a  matter  of  great  public  inter- 
est, will  assign  an  earlier  place  on  the  calendar  or  fix  a  day 
for  its  hearing.     Farthing  v.  Canington,  315. 

19.  A  motion  to  dismiss  an  action  for  want  of  jurisdicti(»n  or 
because  the  complaint  does  not  state  a  cause  of  action  is 
not  such  a  demurrer  ore  tenns  as  will  permit  an  appeal 
from  its  refusal.     Burr  ell  v.  Hughes,  430. 

20.  An  appeal  does  not  lie  (being  premature)  from  an  order 
directing  the  examination  of  directors  of  a  corporation 
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under  the  provisions  of  580  et  seq.  of  The  Code^  in  an  action 
by  a  stockholder  aj^aiiist  the  corporation,  or  from  a  refusal 
todiweharge  such  order.     Holt  v.  War  eh  oust  Co.,  480. 

21.  The  i)riijtinp:  of  a  record  on  appejil  as  required  by  Rule  30, 
requires  no  legal  skill  and,  hence,  the  negligence  of  counsel 
is  no  excuse  for  the  failure  to  print  and  where  an  appeal 
has  been  dismissed  for  such  failure  a  motion  to  re-instate 
will  not  be  allowed.     Dunn  v.  Underwood^  525. 

22.  An  appellant  must  show  error  affirmatively,  and  where  he 
does  not  do  so  and  the  record  is  insufficient  to  determine 
whether  or  not  error  was  committed  by  the  trial  Judge, 
the  judgment  below  will  be  affirmed.  MoCrimmon  v.  Par- 
isJi,  614. 

23.  Where  an  appeal  after  being  on  the  docket  for  two  terms 
was  dismissed,  when  reached  in  its  order  at  the  third  term, 
for  want  of  prosecution,  it  will  not  be  re-instated  on  appel- 
lant's affidavit  that  his  attorney  was  sick,  it  not  a{)pearing 
that  the  appellant  made  any  enquiry  of  his  attorney 
regarding  the  appeal  or  sought  to  get  other  counsel  to 
prosecute  it.     Martin  v.  Chumberfi,  673. 

24.  Where  there  is  a  variance  between  Ihe  record  proper  and 
the  statement  of  the  case  on  appeal  the  former  governs. 
T/ireadgill  v.  Commissioners,  616. 

25.  The  refusal  of  anew  trial  upon  the  ground  that  the  ver- 
dict is  against  the  weight  of  the  evidence  is  not  reviewable 
on  appeal.     Alpha  Mills  v.  Engine  Co.,  797. 

26.  Where,  on  apfienl,  the  case  and  counter-case  was  filed  in 
time,  but  the  trial  Judge  died  before  settling  the  case,  the 
appellant,  instead  of  a  new  trial  being  granted,  may  with- 
draw his  case  and  have  the  appeal  tried  on  the  counter- 
ease.     Ridhy  v.  Railroad,  923 

27.  Where  appellee  failed  to  serve  his  counter  case  within  five 
days  as  required  by  Chap.  161,  Acts  of  1889,  but  the  api)el- 
lant's  counsel  telegraphed  that  he  would  accept  service  on 
his  return  home,  which  he  did.  the  telegram  was  an  estop- 
pel on  appellant,  for,  but  for  the  telegram,  the  appellee 
might  have  served  the  counter-case  within  the  statutory 
time  by  leaving  a  copy  at  the  residence  or  office  of  appel- 
lant or  his  counsel.     Watkins  v.  Railroad,  961. 

As  to  Ancillary  Remedies  : 

To  entitle  a  party  to  an  ancillary  remedy,  he  mu^t  show  that 
he  is  entitled  to  the  main  relief  demanded  in  the  com- 
plaint.    Witz  V.  Gray,  48. 
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As  to  Alimony : 

In  proceedings  under  section  1292  of  The  Code  it  is  the  province 
and  duty  of  the  Judge  to  determine  what  is  a  reasonable 
Subsistence  for  the  wife,  either  by  hearing  testimony  him- 
self or  by  reference  to  a  referee  to  ascertain  the  facts  as  to 
the  income  of  the  husband,  etc.     Cram  v.  Cram,  288. 

As  to  Appraisal  of  Homestead  : 

1.  Upon  an  appeal  from  an  appraisal  of  homestead  and  per- 
sonal property  exemptions,  under  the  provisions  of  Ch.347, 
Acts  of  1885  (amendatory  of  Sec.  519  of  The  Code)  the  valu- 
ation as  determined  by  the  verdict  of  the  jury  is  final  and 
the  commissioners  appointed  by  the  Court  to  set  apart  the 
exemption  in  accordance  with  the  verdict  must  be  guided 
by  that  valuation.     Shoafv.  Frost,  675. 

3.  Upon  an  appeal  from  the  appraisal  of  homestead  and  per- 
sonal property  exemptions  and  the  assessment  of  the  value 
thereof  by  a  jury,  the  commissioners  to  set  apart  the 
exemptions  in  accordance  with  the  verdict  must  be 
appointed  by  the  Court  and  summoned  by  the  sheriff. 
Ibid. 

As  to  Certiorari : 

1.  Where  an  appellant  in  apt  time  docketed  the  record  proper 

and  applied  for  a  certiorari,  the  case  on  appeal  not  having 
been  settled  by  the  trial  Judge,  though  case  and  counter- 
case  had   been   duly  served,  and  in  the  meanwhile  the 

■  

Judge  died,  a  new  trial  will  be  ordered.  Taylor  v.  Sim- 
mons, 70. 

2.  Where  an  appellant  neglected  to  docket  his  appeal  or  apply 

for  A  certiorari  At  the  next  term  of  this  Court  after  the 
cause  was  determined  in  the  court  below,  the  writ  will  not 
be  granted.     Causey  v.  Snow,  497. 

8.  Where  the  affidavit  in  an  application  for  a  certiorari 
showed  that  the  word  "not''  was  omitted  in  an  important 
part  of  the  testimony  and  was  accompanied  by  a  telegram 
from  the  trial  Judge  to  the  same  eflfect  and  expressing  his 
readiness  to  supply  the  omission,  the  writ  will  be  granted. 
Sherrill  v.  Tel.  Co.,  654. 

As  to  Controversy  Without  Action  : 

Where,  under  section  507  of  The  Code,  a  controversy  is  sab- 
mitted  which  involves  matters  of  great  public  concern  and 
which  is  supported  by  an  affidavit  that  a  real  case  exists. 
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and  that  the  controversy  is  submitted  •  in  good  faith  to 
determine  the  rights  of  the  parties,  this  Court  will,  upon 
appeal,  determine  the  question  of  law  thus  raised,  although 
the  statement  of  facts  is  not  full  enough  to  render  a  judg- 
ment commanding  or  prohibiting  a  thing  to  be  done. 
*  ( AvBRY  and  Clark,  J.  J.,  diasentivg.)  Farthing  v.  Car- 
ringtoUy  315. 

As  to  Depositions : 

1.  Exceptions  made,  on  a  trial,  to  depositions  which  had  been 

oflfered  on  two  former  trials  without  objection  and  to 
which  depositions  no  objection  was  made  either  at  the 
time  of  taking  or  opening  them,  were  properly  overruled. 
Bank  v.  Burgwyn,  122. 

2.  In  the   taking    of   a  deposition,    interrogatories    are    not 

required  to  be  in  writing,  and  when  there  is  nothing  to 
indicate  rhat  the  deposition  does  not  contain  the  whole  of 
the  deponent's  testimony  or  that  it  was  not  written  down 
at  the  time  and  in  the  presence  of  the  witness,  a  motion  to 
quash  should  be  refused.    Bank  v.  Bank,  815. 

As  to  Exceptions : 

1.  Exceptions  to  the  findings  of  fact  by  the  trial  Judge  after 

the  adjournment  of  the  Court  for  the  term  will  not  be 
entertained.    Electric  Light  Co.  v.  Electric  Light  Co,^  112. 

2.  This  Court  will  not  consider  the  objection  that  there  was  no 

evidence,  or  not  sufficient  evidence,  to  submit  certain 
issues  to  the  jurj*,  unless  the  point  was  raised  before  such 
issues  were  submitted.    Holden  v.  Strickland,  185. 

3.  In  cases  where  this  Court  has  the  right  to  review  the  find- 

ings of  fact  by  the  Court  below,   it  may  find  the  facts  if 

they  have  not  been  found  below.    Pearce  v.  Elwell,  595. 

« 

4.  An  exception  to  the  charge  to  the  jury,  if  made  for  the  first 

time  in  the  statement  of  case  on  appeal,  is  in  time.  Black- 
hum  V.  Ins.  Co.,  S21. 

5.  Where  defendant  in  a  criminal  action  made  no  exception  to 

the  evidence  or  instructions  to  the  jury  but  after  convic- 
tion and  refusal  of  motion  for  new  trial  "excepted"  with- 
out specifying  anything  to  which  he  excepted,  the  judg- 
ment will  be  affirmed  when  no  error  appears  on  the  record. 
State  V.  Page,  1016. 

As  to  Injunctions: 

1.  Under  Chapter  251,  Acts  of  1893,  it  is  no  longer  necessary  to 
allege  want  of  probable  cause  in  proceedings  to  recover 
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damages  against  plaintiff  in  attachment  suits.  Crawford 
V.  Pearson^  718. 

2.  It  is  not  necessary  under  the  provisions  of  Sections  341  oi 
The  Code  that  a  separate  action  shall  be  brought  on  an 
injunction  bond  for  damages  sustained,  but  that  such 
damages  shall  be  ascertained  by  proceedings  in  the^ame 
action.    Ibid. 

8.  That  the  principal  in  an  undertaking,  given  in  an  injunc- 
tion suit,  was  sued  without  making  the  sureties  parties 
makes  no  difference.    Ibid. 

4.  Before  a  motion  to  assess  damages  sustained  by  the  wrong- 

ful suing  out  of  an  injunction  can  be  allowed,  there  most 
be  a  final  determination  of  the  action.    Ibid. 

5.  A  Court  of  Equity  will  not  interpose  by  injunction  to  prevent 

a  sale  of  complainant's  reul  estate  under  execution  against 
another,  since  the  question  of  title  to  real  estate  is  one 
to  be  determined  at  law  and  the  owner  can  there  make  his 
defenses.    Bostic  v.  Young,  766. 

As  to  inspection  of  bookF,  &c.,  under  Section 58() of  The  Codmi 

1.  In  an  action  by  a  stockholder  of  a  Corporation  to  set  aside 

as  fraudulent  an  assignment  of  a  contract  by  the  corporar 
tion,  the  directors  may,  under  Sect.  580  et  seq.  of  The  Code 
be  compelled  to  disclose  information  to  enable  plaintiff  to 
frame  his  complaint  even  though  their  evidence  may  result 
in  pecuniary  injury.     Holt  v.  Warehouse  Co.,  480. 

2.  In  an  action  by  a  stockholder  of  a  corportion  to  set  aside  as 

fraudulent  an  assignment  by  the  corporation  of  a  contract, 
the  plaintiff  is  entitled  under  Sec.  580  etseq.ot  The  Code  to 
inspect  the  books  of  the  corporation  in  order  to  obtain 
information  upon  which  to  frame  his  complaint.    Ibid, 

3.  An  appeal  does  not  lie  (being   premature)  from  an  order 

directing  the  examination  of  directors  of  a  corporation 
under  the  provisions  of  580  et  seq.  of  The  Code,  in  an  action 
by  a  stockholder  against  the  corporation,  or  from  a  refusal 
to  discharge  such  order.    Ibid. 

As  to  Parties: 

1.  There  is  no  misjoinder  of  causes  of  action  where,  in  a  suit 
by  a  Clerk  of  a  Superior  Court  against  his  predecessor  to 
recover  the  funds  of  the  office,  the  complaint  alleges  separ- 
ate and  distinct  causes  of  action  for  the  benefit  of  separate 
and  distinct  persons  or  classes  of  persons.  Peebles  v.  Boone^ 
58. 
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2.  The  person  suing  for  a  penalty  is  the  proper  party  plaintiff 

and  not  the  State  unless  the  statute  so  directs.  Burrellv. 
Hughes,  480. 

3.  Where  plaintiff's  property  was  insured  in  several  insurance 

companies,  the  contract  with  each  containing  the  provis- 
ion that  plaintitf's  right  of  recovery  against  each  should 
be  limited  to  the  proportion  of  the  loss  which  the  amount 
of  the  policy  issued  by  each  company  bore  to  the  total 
amount  of  insurance,  it  was  no  misjoinder,  but  essentially 
proper,  that  all  the  companies  should  be  made  parties 
defendant  in  one  and  the  same  action  to  recover  for  the 
destruction  of  such  property  by  fire.  Pretzfelder  v.  Ins. 
Co.,  491. 

4.  In  such  case  the  verdict  "affects  all  parties  to  the  action" 

and  the  joinder  is  permissible  under  Section  267  of  The 
Code.    Ibid. 

5.  A  person  only  interested  in  the  subject  matter  of  the  litiga- 

tion but  whose  interest  will  not  be  affected  by  the  result, 
is  not  entitled  as  a  matter  of  right  to  intervene  in  an 
action  ;  if  interested  jointly  with  either  plaintiff  or  defend- 
ant in  the  subject  of  litigation,  and  the  result  will  affect 
his  interests,  he  may,  as  a  matter  of  right,  intervene. 
Jones  V.  Asheville,  817. 

6.  Where  one  is  entitled,  as  a  matter  of  right,  to  intervene  in  a 

suit  and  applies  for  leave  to  do  so,  it  is  error  to  proceed 
with  the  case  until  the  question  of  such  right  is  determined. 
Ibid. 

As  to  Pleading : 

1.  Under  The  Code  practice  whenever  either  party  to  an  action, 

by  his  pleadings,  sets  up  a  ground  for  and  prays  equitable 
relief,  the  Court  will  adjust  all  equities  between  the  parties 
whatever  be  the  form  of  the  action.    Parker  v.  Beasley,  1. 

2.  A  variance  between  the  allegation  and  proof,  which  is  imma- 

terial and  does  not  mislead  the  defendant,  will  be  disre- 
garded.   Bank  v.  Burgwyn,  122. 

8.  A  discrepancy  between  a  summons  and  a  complaint  in 
respect  to  the  title  of  the  action,  is  not  a  material  defect 
and  an  amendment  is  permissible.  Burrell  v.  Hughes,  430. 

4.  Leave  to  plead  at  the  trial  term  of  the  Superior  Court  on 
an  appeal  from  a  Justice  of  the  Peace  is  discretionary  with 
the  trial  Judge.    Forbes  v.  McQuire,  449. 
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6.  Where,  in  an  appeal  from  a  Justice^s  judgment,  the  defend- 
ant-8  motion  to  quash  the  proceedings  was  denied  and  the 
trial  Judge  adjudged  that  '*the  matter  could  be  better 
determined  upon  the  trial  de  novo  upon  the  original  appeal, 
when  the  evidence  and  facts  should  be  before  the  Court"  ; 
Held,  that  such  adjudication  was  simply  a  continuance  of 
the  whole  matter  to  the  next  Term  of  the  Superior  Court 
and  did  not  give  defendant,  who  had  not  before  pleaded, 
the  right  to  plead  to  the  jurisdiction.    Ibid. 

6.  On  the  hearing  of  defendant's  appeal  from  a  Justice^s  judg- 

ment ,  the  defendant  not  haying  entered  any  defense  or 
made  any  plea  in  the  Justice's  Court,  and  no  error  appear- 
ing on  the  record,  it  was  not  error  to  deny  defendant's 
motion  to  dismiss  or  to  allow  him  to  plead  the  want  of 
jurisdiction  of  the  Justice.    Ibid. 

7.  An  amended  pleading  does  not  exclude  a  party  from  the 

benefit  of  allegations  in  the  original  pleading.  Tliread- 
gillv.  Comm.y  616. 

As  to  Reference  : 

Where  this  Court  remanded  a  cause  with  an  order  that  the 
referee  modify  his  report  in  certain  particulars  so  as  to 
conform  to  the  rulings  of  this  Court  on  appeal,  the  duties 
of  the  referee  were  simply  those  of  an  accountant  instructed 
to  alter  and  modify  the  account  already  stated  and  not  to 
open  the  account  and  take  additional  testimony,  and  hence 
it  was  not  necessary  for  the  referee  to  give  notice  to  the 
parties  of  the  time  and  place,  when  and  where  he  would 
make  the  corrections  ordered  to  be  made.  Oay  v.  Grants 
03. 

As  to  Removal  of  Causes : 

1.  An  application  for  removal  of  a  cause  from  a  State  to  a 

Federal  Court  on  the  ground  of  local  prejudice  must  be 
made  to  the  Federal,  and  not  to  the  State  Court.  Wil- 
Hams  V.  Telephone  Co.,  558. 

2.  Where  the  ground  for  removal  of  a  cause  from  the  State  to 

the  Federal  Court  is  diversity  of  citizenship,  the  applica- 
tion must  be  made  to  the  State  Court,  and  at  the  Term  at 
which  the  answer  should  be  filed  ;  otherwise,  the  right  to 
removal  is  forfeited.  Hence,  where  the  answer  should 
have  been  filed  at  April  Term  of  a  Court,  which  adjourned 
a  week  earlier  than  the  time  allowed  by  law,  and  an  answer 
filed  on  the  15th  of  June  following  was  treated  as  if  filed  in 
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time,  an  application  to  remove  made  at  the  time  of  actually 
filing  the  answer,  was  too  late.    1  hid. 

As  to  Supplementary  Proceedings  : 

1.  The  assignee  of  a  judgment  debtor  may  be  examined  in 

supplementary  proceedings  to  ascertain  what  sum,  if  any, 
*  remains  in  his  hands  due  and  belonging  to  the  judgment 
debtor  after  discharging  the  trust,  and  as  to  his  admistra- 
tion  of  the  trust  generally.     Bruce  v.  Crabtree,  528. 

2.  An  order  for  the  examination  of  a  person  in  supplementary 

proceedings  is  interlocutory  and  not  final  and  no  appeal 
lies  from  it.    Ibid. 

3.  The  findings  of  fact  by  a  trial  Court  in  supplementary  pro- 

ceedings are  final  and  cannot  be  reviewed  ou  appeal  unless 
upon  an  exception  that  there  was  no  evidence  to  support 
them  or  one  or  more  of  them.  Hinsdale  v.  Underwood^ 
593.  , 

4.  A  general  appearance  by  the  defendant  before  the  Clerk  in 

supplementary  proceedings  waives  all  defects  in  the 
service  of  the  notice  to  appear.    Ibid. 

As  to  trial : 

1.  When  the  defendant  in  the  trial  of  an  action  for  the  recov- 

ery, of  land  sets  up  no  claim  for  betterments  made  or  taxes 
paid,  and  judgment  is  rendered  against  him  for  possession 
and  damages  for  detention,  his  petition  (under  Sec.  473  of 
The  Code)  to  be  allowed  betterments,  etc.,  must  be  made 
before  the  judgment  is  executed.    Boyer  v.  QarneTy  125. 

2.  It  is  sufficient  if  the  issues  submitted  on  the  trial  of  an 

action,  embrace  the  substantial  contention  of  the  parties 
in  such  manner  as  not  to  deprive  either  party  of  the  bene- 
fit of  a  substantial  right.    Alpha  Mills  v.  Engine  Co.,  797. 

3.  Where,  in  the  trial  of  an  action  for  false  warrantv,  a  dis- 

pute  exists  as  to  when  the  plaintiff  first  knew  of  the  fraud, 
the  question  as  to  whether  the  action  is  barred  by  the 
Statute  of  Limitations  is  one  of  fact  for  the  jury.    Ibid. 

4.  Where  goods  were  held  in  a  railroad  company^s  warehouse, 

at  owner^s  risk  and  for  his  convenience,  the  company  was 
no  longer  liable  as  a  common  carrier  but  only  for  want  of 
ordinary  care  as  a  warehouseman,  and  the  owner  of  the 
goods,  in  an  action  for  the  value  of  the  same,  should  be 
required  to  prove  negligence  as  a  part  of  his  case.  Young 
V.  Railroad,  932. 
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5.  A  trial  Judge  is  not  required  to  submit  a  case  to  the  jury 

unless  there  is  something  more  than  a  scintilla  of  evidence 
upon  which  a  jury  can  properly  proceed  to  find  a  verdict 
for  the  party  introducing  it  upon  whom  the  burden  of 
proof  lies.    Ibid. 

6.  In  an  action  against  a  railroad  company  to  recover  goods 

burned  in  its  warehouse,  evidence  ihat  a  night  telegraph 
operator,  who  had  an  o£Bce  in  a  room  adjoining  the  ware- 
house, and  slept  therein,  was  intemperate  in  his  habits 
and  was  drunk  on  the  night  of  the  flre,  does  not  justify  a 
verdict  for  the  plaintiff.    Ibid. 

7.  Although,  if   requested  to  put  his  charge  in  writing,  the 

entire  charge  of  the  Judge  should  be  in'  writing,  yet  this 
does  not  forbid  any  and  all  oral  expressions  from  the  pre- 
siding Judge;  Hence,  where  by  an  expression  to  the  jury 
the  defendant  in  the  trial  of  an  indictment  got  the  benefit 
of  a  prayer  for,  instructions  the  defendant  cannot  com- 
plain that  it  was  not  put  in  writing.  State  v.  Croweil^ 
1052. 

Miscellaneous : 

1.  An  amendment  of  a  judgment  made  by  a  Judge  after  the 

last  session  of  a  court,  in  his  room  at  a  hotel,  withput  the 
consent,  and  in  the  absence  of  the  opposing  counsel,  is 
invalid.    Hinton  y.  Insurance  Co. ^  22. 

2.  A  conditional  judgment  is  invalid  ;  and  therefore,  where  a 

judgment  permitted  a  defendant  to  verify  his  answer 
upon  the  condition  that.  If  the  ruling  of  the  Court  giving 
judgment  for  plaintiff  for  want  of  a  properly  verified  answer 
should  be  sustained,  the  defendant  would  submit  to  a  judg- 
ment for  a  certain  amount,  the  judgment  is  vitiated  by  the 
condition.    Ibid. 

3.  Fragmentary  appeals  are  not  allowed  ;  and  hence,  when  in 

an  action,  on  an  insurance  policy,  the  Court  declined  to 
permit  defendant  to  verify  its  answer  unless  it  would  sub- 
mit to  a  judgment  for  a  certain  amount,  and  the  condition 
was  accepted  and  judgment  rendered  for  such  amount 
without  prejudice  to  the  right  of  the  plaintiff  to  claim  a 
further  sum,  as  to  which  the  cause  was  continued;  Held, 
that  the  judgment  being  only  a  partial  one,  an  appeal  does 
not  lie.    Ibid. 

4.  AVhere  the  statement  and  prayer  of  a  complaint  clearly  and 

with  certainty  fix  the  amount  to  which  plaintiff  is  entitled 
to  judgment,  and  this  Court,  on  appeal,  decides  that  the 
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plaintilT  is  entitled  to  recover  the  amount  demanded  in  the 
complaint,  and,  upon  the  case  being  certified  to  the  court 
below,  a  judgment  following  the  words  of  the  prayer  of 
the  complaint  was  rendered,  it  will  not  be  disturbed. 
Carter  v.  Long,  44. 

5.  While  a  new  trial  cannot  be  granted  by  a  Justice  of  the 

Peace,  a  rehearing  may  be  allowed  in  certain  cases  men- 
tioned in  Sec.  845  of  The  Code.    Salmon  v.  McLean,  209. 

6.  Where  a  defendant  obtains  a  change  of  venue  under  Sec. 

192of.27te  Code,  in  order  to  promote  "the  convenience  of 
witnesses  and  the  ends  of  justice,'^  and  fails  to  docket  a 
transcript  at  the  next  ensuing  term  of  Court  for  the  county 
to  which  it  is  removed,  the  order  of  removal  may  be 
stricken  out  at  the  next  term  of  the  Court  which  granted 
it.     Cline  v.  Mfg.  Co.,  837. 

7.  Where  a  railroad  company,  seeking  to  condemn  land  for  Hs 

right  of  way,  has  given  ample  bond  to  cover  any  damages 
resulting  from  its  wrongful  entry  upon  the  land,  an  injunc- 
tion will  not  issue  to  restrain  such  company  from  entering 
upon  the  land  before  the  appraisal  of  damages  and  the 
payment  thereof  into  Court.  Railroad  Co.  v.  Lumber  Co., 
924. 

PREMEDITATION : 

1.  In  the  trial  of  one  charged  with  murder  in  the  first  degree, 

it  is  not  essential  that  the  prosecution,  in  order  to  show 
prima  facie  premeditation  aud  deliberation  on  the  part  of 
the  prisoner,  should  offer  evidence  tending  to  prove  a 
preconceived  purpose  to  kill  formed  at  a  time  anterior  to 
the  meeting  when  it  was  carried  into  execution.  State  v. 
Mc  Cor  mac,  1033.  • 

2.  In  order  to  warrant  the  trial  Judge  in  submitting  to  the 

jury  the  question  of  defendant's  guilt,  in  atrial  for  murder 
in  the  first  degree,  it  must  have  appeared  in  some  aspect 
of  the  evidence  that  the  defendant  deliberately  determined 
to  kill  the  prisoner  before  inflicting  the  mortal  wound. 
Ibid. 

3.  If  the  purpose  to  kill  has  been  deliberately  formed,  the 

interval  which  elapses  before  its  execution  is  immaterial. 
Ibid. 

PRESIDENT   OF   SENATE,  Signature  of  to  bill,  223,  271. 
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PRESIDING  OFFICERS : 

Courts  cannot  go  behind  signatures  of  presiding  officers 
attached  to  Act  of  General  Assembly  to  enquire  into  regu- 
larity of  passage.  Carr  v.  Coke^  223  ;  Wyatt  v.  Mnfg  Co.^ 
271. 

PRESUMPTION : 

1.  Where  the  vesting  of  an  absolute  estate  depended  upon  the 

payment  of  certain  debts  by  the  devisee,  and,  in  the  trial 
of  an  issue  whether  all  such  debts  had  been  paid,  a  note 
was  produced,  signed  by  him  uncancelled  and  found  among 
the  effects  of  another  decedent.  Held,  that  the  produc- 
tion of  such  note  raised  the  presumption  that  the  note  had 
not  been  paid,  and,  in  such  case,  it  is  immaterial  when  the 
statute  of  limitations  began  to  run.    Johnson  v.  Qooch^  64. 

2.  The  fact  that  in  the  trial  of  an  action,  A  was  shown  to  have 

been  Clerk  of  a  Court  at  a  certain  date  does  not  create  a 
presumption  that  he  was  such  Clerk  several  years  prior  to 
that  date.    Jarvis  v.  Vander/ord,  147. 

3.  Where  a  donor  acknowledges  the  execution  of  a  deed  for  the 

puqjose  of  registration  and  it  is  accordingly  registered,  a 
delivery  is  presumed  and  only  clear  proof  will  warrant  a 
Court  in  holdin.u:  the  presumption  to  be  robutted  ;  and  the 
subsequent  acts  or  declarations  of  the  grantor  to  the  effect 
that  a  delivery  was  not  intended  are  inadmissible  to  rebut 
such  presumption.    Hehns  v.  Austin,  751. 

4.  The  presumption  of  the  delivery  of  a  voluntary  deed  by  a 

father  to  his  wife  and  children  ( in  which  he  reserves  a  life 
estate )  arising  from  the  fact  of  registry,  is  not  rebutted  by 
the  fact  that  the  grantor  retained  possession  of  the  deed 
and  of  the  land  which  he  listed  for  taxation  and  by  an 
endorsement  made  on  the  back  of  the  deed  by  the  probate 
judge  for  the  grantor  that  **the  cause  of  my  giving  my 
lands  to  my  family  by  deed  as  well  as  by  will,  is  in  order 
to  give  the  courses  and  distances  of  the  same.'^    Ibid. 

PRINCIPAL  AND  AGENT : 

1.  A  husband  who,  with  the  wife's  consent,  acts  as  the  general 

manager  of  her  store,  has  no  applied  authority  to  execute 
in  her  name  a  note  in  payment  for  goods  previously  pur- 
chased,    Witz  v.  Gray,  48. 

2.  A  city  acting  within  the  purview  of  its  delegated  authority 

is  not  responsible  for  the  acts  of  its  agents  done  in  the 
exercise  of  its  judicial,  discretionary  or  legislative  powers ; 
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but  where  the  city  is  acting  in  its  ministerial  capacity,  and 
in  the  exercise  of  powers  conferred  for  its  own  benefit  and 
assumed  voluntarily,  it  is  answerable  for  the  torts  of  its 
agents,  provided  they  are  acting  within  the  scope  of  their 
agency  and  of  the  municipal  authority.  Love  v.  Raleighy 
298. 

3.  If  an  act  complained  of  lies  wholly  outside  of  the  general  or 

special  powers  of  a  municipal  corporation,  the  corporation 
is  not  liable  in  damages  for  such  act,  whether  it  was  done 
by  its  express  command  or  not.    Ibid.   ' 

4.  A  city,  not  having  the  express  power  to  provide  for  a  dis- 

play of  fire-works,  is  not  answerable  in  damages  for  the 
negligence  of  its  agents  in  conducting  such  a  display 
ordered  by  it.     Ibid. 

o.  In  the  trial  of  an  action  against  a  corjioration  for  damages 
for  personal  injuries  sustained  by  the  plaintiff  through  the 
negligence  of  defendant's  servant,  evidence  of  an  admis- 
sion by  defendant's  general  manager  made  after  the  injury 
occurred,  that  the  person  who  caused  the  injury  was  a 
servant  of  the  defendant,  is  inadmissible.  Williams  v.  Tele- 
phone Co.,  558. 

6.  While  the  general   rule  is  that  the  holder  of  negotiable 

paper  is  presumed  tu  be  the  owmer,  and  that  the  burden  is 
on  the  defendants  to  show  the  contrary  by  a  preponder- 
ance of  evidence,  yet  where  an  agent  of  a  prjncipal  is  fur- 
nished with  money  to  buy,  and  does  l)uy,  up  claims  against 
the  latter,  it  is  his  duty,  if  he  asserts  a  right  to  the  claims, 
to  show  by  a  preponderance  of  testimony  that  the  claims 
are  his.     Threadgill  v.  Comm,^  616. 

7.  Where  a  person,  as  agent  of  acother,  contracts  to  sell  an 

engine  of  a  certain  kind  and  knowingly  delivers  an  inferior 
one,  the  purchaser  may  retain  the  engine  and  sue  both 
principal  and  agent  for  damages.  Alpha  Mills  v.  Engine 
Co.,  797. 

8.  An  agent  authorized  to  sell  is  authorized  to  make  a  war- 

ranty.  Ibid. 

9.  Where  it  was  admitted  that  B  sold  an  engine  to  plaintiff  and 

in  an  action  against  B  and  W  for  damages,  on  false  war- 
ranty, the  jury  find  on  a  distinct  issuethat  B  was  W'sagent 
in  the  transaction,  the  refusal  to  submit  an  issue  as  to 
whether  ar  not  there  was  a  sale  by  W  was  not  error.    Ibid. 

10.  Where  a  grantee  accepts  and  acts  under  a  deed,  availing 
himself  of  its  benefits,  he  cannot  be  heard  to  say  that  the 
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person  who  negotiated  for  the  land  and  procured  the  exe- 
cution of  the  deed,  was  not  its  agent  to  make  an  agreement 
as  to  the  compensation  to  be  paid  the  grantor.  Johnson 
V.  Railroad,  926. 

PRIORITIES,  Registration,  157. 

PRISONER,  Confession  of,  990. 

PRISONERS,  Injuries  to,  when  town  not  liable  for,  394. 

PROBABLE  CAUSE : 

1.  Under  Chapter  251,  Acts  of  1893,  it  is  no  longer  necessary  to 

allege  want  of  probable  cause  in  proceedings  to  recover 
damages  against  plaintiff  in  attachment  suits.  Crawford 
V.  Pearson,  718. 

2.  The  discharge  of  a  person  arrested  on  a  warrant  by  a  justice 

of  the  peace  for  want  of  sufficient  proof,  casts  the  burden 
of  hhowlng  probable  cause  for  his  arrest  upon  the  person 
who  instigated  the  criminal  proceeding.  Smith  v.  B.  d-  L. 
Asso.j  73. 

* 

3.^Where,  in  the  trial  of  an  action  for  malicious  prosecution,  it 
appeared  that  the  defendant  had  in  good  faith  consulted 
a  lawyer  of  good  standing,  who,  upon  a  frank   and   full 

• 

statement  of  the  alleged  facts  by  one  conversant  with 
them  J  advised  the  prosecution,  whereupon  the  defendant 
witliout  personal  malice  caused  the  plaintiff  to  be  arrested, 
it  was  error  in  the  trial  Jud^e  to  instruct  the  jury  that 
such  circumstances  constituted  probable  cause.  The 
instruction  should  have  been  that  such  circumstances  did 
not  rebut  the  prima  facie  case  of  plaintiff  but  should  only 
be  considered  by  the  jury  as  evidence  to  rebut  the  implica- 
tion of  malice.  Ibid. 

4.  That  a  prosecution  for  forgery  was  instituted  upon  the 
advice  of  counpel  is  only  evidence  to  rebut  the  presumption 
of  malice,  and  it  should  be  left  to  the  jury  to  lind  whether 
malice,  which  might  be  inferred  from  want  of  probable 
cause,  has  been  rebutted  by  the  other  evidence.  Vhurber 
V.  B,  d'  L.  Asso.,  75. 

PROBATE : 

Where  he  is  not  excluded  under  the  provisions  of  Section  590 
of  The  Code,  the  mortgagee  in  a  chattel  mortgage  is  com- 
petent, as  a  subscribing  witness  thereto,  to  prove  its  execu-  i 
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tion  for  admisBion  to  probate,  iDasmuch  as  Sec.  1351  of  The 
Code  removes  the  disqualification  formerly  attaching  to 
witnesses  having  an  interest.     Clark  v.  Hodge,  761. 

PROCEEDINGS,  Supplemental  to  Execution,  628. 

PROCESS,  Service  of: 

Where  infant  defendants  are  served  with  a  summons  in  pro- 
ceedings for  the  partition  of  land  and  a  guardian  ad  litem 
is  appointed,  a  judgment  affirming  the  sale  cannot  be  set 
aside  in  a  collateral  proceeding  for  alleged  fraud  or  irregu- 
larity.    Smith  v.  Gray,  311. 

PUBLIC  CONCERN,  Matters  of  : 

Under  rules  10  and  12  this  Court  will,  by  con8ent  of  parties, 
receive  printed  argument,  without  regard  to  the  number 
of  the  case  on  the  docket  or  date  of  docketing  the  appeal, 
and  in  a  cause  directly  involving  a  matter  of  great  public 
interest,  will  assign  an  earlier  place  on  the  calendar  or  fix 
a  day  for  its  hearing.     Farthing  v.  Carriugton^  315. 

PUBLIC  OPFICKRS: 

1.  Public  officers  are  responsible  to  the  people  for  acts  of  omis- 
sion as  well  as  commission.     State  v.  Hatch,  1003. 

2..  Section  lODO  of  The  Code  creates  two  distinct  offences — one, 
the  wilful  omission,  neglect  or  refusal  to  discharge  the 
duties  of  an  office,  which  is  punishable  by  fine  and  impris- 
onment; the  other,  the  wilful  and  corrupt  action  of  an 
officer,  by  omission  or  commission,  contrary  to  his  oath  of 
office,  which  is  punishable  by  remt)val  from  office  and  by 
fine  and  inii>risoiiment.     Ibid. 

3.  To  convict  an  officer  pf  wilful  omission,  neglect,  or  refusal 

to  discharge  his  duty,  a  corrupt  intent  need  not  be  known. 
Ibid. 

4.  The  sale  by  County  Commissioners  of  County  property,  at 

a  grossly  inadequate  price  and  for  less  than  could  have 
been  obtained  by  reasonable  effort,  and  without  oppor- 
tunity for  competition,  is  evidence  of  omission  of  duty 
under  Sec.  1090  of  The  Code.    Ibid. 

5.  Honesty  and  good  intent  are  not  a  full  defense  against  an 

indictment  for  neglect  of  duty,  if  there  is  evidence  of  wil- 
ful carelessness  in  the  discharge  of  official  duty,  resulting 
in  injury  to  the  public.     Ibid. 
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PURCHASER  FOR  VALUE  AND  WITHOUT  NOTICE: 

The  fact  that  the  maker  of  certain  notes,  by  an  arrange- 
ment with  payee,  had  at  different  times  drawn  on  the 
latter,  at  maturity  of  some  of  the  notes,  for  such  part  as 
he  was  unable  to  pay,  and  that  the  drafts  so  drawn  had 
passed  through  plaintiff's  hands,  was  not  sufficient  to 
charge  plaintiff  with  nptlce  of  a  similar  arrangement 
respecting  a  note  by  the  same  maker  to  the  same  payee, 
which  the  plaintiff  had  acquired  before  maturity,  without 
actual  notice  of  any  equities  against  it.  Bank  v.  Banky 
815  (See  also  Bank  v.  Oxford,  339). 

QUI  TAM  ACTIONS : 

1.  Former  adjudication  by  the  Courts,  immemorial  usage  and 

considerations  of  public  policy  justify  the  allowance  of 
qui  tarn  actions  in  the  absence  of  clear  and  express  prohibi- 
tion thereof  by  the  Constitution.  (Faircloth,  C.  J.,  and 
AvKRY,  J.,  dissent.)    8utton  v.  Phillips^  502. 

2.  Sections  3841  and  3842  of  The  Code,  providing  that  private 

parties  may  recover  penalties  of  any  person  selling  and 
delivering  provisions  by  unauthorized  weights  and  meas- 
ures, are  not  in  conflict  with  Sect.  5,  Art.  9,  of  the  Constitu- 
tion, which  provides  that  the  net  proceeds  of  all  penalties, 
etc.,  shall  go  to  the  school  fund.  (Faircloth,  C.  J:,  and 
AvKRY,  J.,  dissent.)    I  hid. 

RAILRpAB  AID  BONDS,  839. 

RAILROAD  COMPANY,  Action  Against  for  Injuries,  968. 

RAILROAD,  County  Subscription  to,  563. 

RAILROAD  COMPANY,  Liability  of,*for  Fires  Started  by  Sparks 
from  Engine,  955. 

RAILROAD  TRAIN,  Passenger  Stepping  from  while  running,  961. 

RATES,  Telegraph,  211. 

RATIFICATION  : 

The  bare  promise  of  a  widow  to  pay  a  note  executed  by  her 
during  her  coverture,  and  therefore  void,  is  not  binding  on 
her.     Wilcox  v.  Arnold,  708. 

RATIFICATION  BY  MINORS: 

Where  infants,  after  reaching  their  majority,  with  knowledge 
of  the  facts  rendering  the  sale  of  their  land  voidable  for 
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irregularity,  receive  the  residue  of  the  purchase  price,  they 
ratify  the  sale.    Smith  v.  Gray,  311. 

RATIFICATION  OF  ACTS  OF  GENERAL  ASSEMBLY: 

When  it  appears  that  a  bill  has  been  duly  signed  by  the  pre- 
siding officers  of  the  two  Houses  of  the  General  Assembly, 
declaring  it  to  have  been  read  three  times  in  each  House, . 
the  Courts  cannot  go  behind  such  ratification  to  inquire 
whether  it  was  fraudulently  or  erroneously  enrolled  before 
it  had  been  passed  after  the  requisite  readings  by  each 
House,  alt'hough  the  Journals  do  not  show  that  it  was  so 
passed.     Carr  v.  Coke,  228. 

REALLOTMENT  OF    HOMESTEAD  AND  PERSONAL  PROP- 
ERTY EXEMPTIONS,  675. 

RECEIVER,  Application  for : 

1.  To  e  ititle  a  party  to  an  ancillary  remedy  he  must  show 

that  he  is  entitled  to  the  main  relief  demanded  in  the 
complaint.     Witz  v.  Oray,  48. 

2.  Where  a  receiver  is  applied  for  upon  the  ground  that,  by 

reason  of  fraud  practiced  upon  the  plaintiff  by  defendants 
in  the  purchase  of  goods,  and  that  the  title  never  vested  in 
defendants,  it  is  necessary  to  allege  and  prove  that  the 
goods  for  which  the  receiver  is  applied  for  are  identically 
the  same  goods  so  fraudulently  obtained.     Ibid. 

3.  Where,  in  an  application  for  a  Receiver,  the  complaint  and 

aflB davits  alleged  that  defendant  debtor  and  other  defend- 
ants named,  all  of  whom  were  insolvent,  had  combined  to 
defraud  the  plaintiffs  out  of  their  claims  against  the  debtor, 
and  none  of  the  defendants,  except  the  debtor,  denied  the 
allegations  and  the  Court  appointed  a  Receiver  for  the 
debtor,  but  refused  as  to  the  other  defendants ;  Held,  that 
such  refusal  was  error.     Pearce  v.  Blwell,  596. 

RBCEIV^ER  OF  RAILROAD,  Service  of  summons  on: 

1.  A  return  of  service  of  a  summons  which  was  made  on  a 

local  agent  of  a  railroad  company  in  the  hands  of  Receiv- 
ers, and  which  recited  that  it  was  served  by  delivering  a 
copy  to  a  person  named**  agent  of  the  defendants  Co.," 
may  be  amended  by  striking  out  the  word  **Co."  Qrady 
V.  Railroad,  952. 

2.  Service  of  a  summons  upon  the  Receivers  of  a  corporation 

is  service  upon  the  corporation  itself  as  fully  as  if  made 
upon  the  president  and  superintendent.    Ibid. 
116—77 
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3.  A  serrioe  of  a  summoDS  upon  the  local  agent  of  the  Receiv- 
ers of  a  corporation  has  the  same  legal  effect  as  if  made 
upon  the  Receivers  personally.    Ibid. 

RECITAL  IN  DEED  (See  *'Dkkd''). 
RECORD  EVIDENCE,  987. 

REFERENCE : 

1.  Where,  in  an  action  for  an  accounting  against  the  assignee 

of  an  insolvent's  estate,  a  reference  is  made  to  ascertain  the 
condition  of  the  estate  and  the  conduct  of  the  business  by 
the  assignee,  the  parties  are  entitled  from  the  referee  to  a 
statement  of  all  the  items  of  the  account  between  thein  in 
order  that  either  may,  if  he  thinks  proper,  except  to  uny 
particular  item.    Sharpe  v.  Eliason^  665. 

2.  Where  a  referee,  in  such  action,   stated  in  his  report  that 

certain  property  which  had  b^en  sold  belonged  to  the 
assigned  estate  and  had  been  duly  accounted  for  by  the 
assignee  ;  Held^  that  such  report  was  too  uncertain  in  that 
it  failed  to  state  how  much  was  realized  from  the  sale  and 
how  it  had  been  accounted  for.    Ibid. 

REFEREE'S  REPORT : 

Where  this  Court  remanded  a  cause  with  an  order  that  the 
referee  modif  j*  his  report  in  certain  particulars  so  as  to 
conform  to  the  rulings  of  this  Court  on  appeal,  the  duties 
of  the  referee  were  simply  those  of  an  accountant  instructed 
to  alter  and  modify  the  account  already  stated  and  not 
to  open  the  account  and  take  additional  testimony,  and 
hence  it  was  not  necessary  for  the  referee  to  give  notice  to 
the  parties  of  the  time  and  [)lace,  when  and  where  he  would 
make  the  corrections  ordered  to  be  made.  Gay  v.  Grants  93. 

REFORMATION  OF  DEED; 

Although  the  Clerk  of  the  Superior  Court  cannot,  in  an  action 
for  partition,  reform  the  det-d  under  which  the  plaintiff 
clainiii,  the  Superior  Court  may  grant  such  relief  when  the 
proceeding  is  transferred  or  goes  to  it  by  appeal.  Helms  v. 
AuMn^  751. 

REGISTRATION  OF  DEEDS: 

1.  Under  Ch.  147,  Acts  of  1885  (''Connor's  Act")  which  provides 
that  no  conveyance  of  land  shall  be  valid,  as  against  cred- 
itors and  purchasers  for  value,  but  from  its  re(^ist ration 
thereof,  a  deed  of  trust  is  of  no  validity  whatever  as 
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ag^ainst  a  judgment  creditor  iinlesH  registered.  BoMc  v. 
Young,  766. 

2.  Under  Ch.  147,  Acts  of  1885  (^^Connop's  Act")  which  provides 
that  no  conveyance  of  laud  shall  be  valid  against  innocent 
purchasers  for  a  valuable  consideration  from  the  donor, 
bargainor  or  lessor,  etc.,  a  sheriff's  deed  for  land  duly  reg- 
istered takes  precedence  of  a  similar  deed  which  though 
dated  first  and  made  in  pursuance  of  a  prior  sale  was  reg- 
istered later.    Hooker  v.  Nichols,  157. 

8.  **Connor's  Act,"  Ch.  147,  Acts  of  1885,  providing  that  no 
purchaser  from  a  bargainor  or  lessor  shall  pass  title  as 
against  an  unregistered  deed  executed  before  December  1, 
1885,  of  which  the  purchaser  has  notice,  applies  to  a  pur- 
chase at  sale  under  execution.     Cowen  v.  Withrow,  771. 

4.  *^Connor^8  Act,"  Ch.  147,  Acts  of  1885,  which  was  ratified  27th 
January,  1885,  provided  that  an  unregistered  deed  should 
not  be  good  against  a  subsequent  but  prior  registered 
deed  ;  it  also  provided  that  the  Act  should  not,  until  Jan- 
uary 1,  1886,  apply  to  deeds  executed  before  the  ratification 
of  the  Act  and  that  an  unregistered  deed  should  be  good 
as  against  an  after  purchaser  taking  with  notice  thereof, 
and  expressly  repealed  Sec.  1246  of  The  Code  which  requires 
registration  of  deeds  within  two  years  from  their  date. 
Held,  that  by  implication.  Section  1245  of  The  Code  was 
•continued  in  force  until  January  Ist,  1886,  so  as  to  author- 
ize the  registration  of  deeds,  until  then,  of  deeds  pre- 
viously executed.  (Associate  Justices  Clark  and  Mont- 
gomery, disseiit.)  Ibid. 

REGISTRATION  OF  DEED  PRESUMES  DELIVERY  : 

1.  Where  a  donor  acknowledges  the  execution  of  a  deed  for  the 

purpose  of  registration  and  it  is  accordingly  registered,  a 
delivery  is  presumed  and  only  clear  proof  will  warrant  a 
Court  in  holding  the  presumption  to  be  rebutted  ;  and  the 
subsequent  acts  or  declarations  of  the  grantor  to  the  effect 
that  a  delivery  was  not  intended  are  inadmissible  to  rebut 
such  presumption.    Helms  v.  Austin,  751. 

2.  The  presumption  of  the  delivery  of  a  voluntary  deed  by  a 

father  to  his  wife  and  children  (in  which  he  reserves  a  life 
estate)  arising  from  the  fact  of  registry,  is  not  rebutted  by 
the  fact  that  the  grantor  retained  possession  of  the  deed 
and  of  the  land  which  he  listed  for  taxation  and  by  an 
endorsement  made  on  the  back  of  the  deed  by  the  probate 
judge  for  the  grantor  that  *'the  cause  of  my  giving  my 
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lands  to  my  family  by  deed  as  well  as  by  will,  is  in  order  to 
f^ive  the  courses  and  distances  of  the  same/^    Ibid. 

REHEARING  : 

While  a  new  trial  cannot  be  jfranted  by  a  Justice  of  the  Peace 
a  rehearing  may  be  allowed  in  certain  cases  mentioned  in 
Sec.  845  of  The  Code.    Salmon  v.  McLean,  209. 

REMOVAL  OF  CAUSES : 

1.  An  application  for  removal  of  a  cause  from  a  State  to  a 

Federal  Court  on  the  (irround  of  local  prejudice  must  be 
made  to  the  Federal,  and  not  to  the  State  Court.  irt7- 
liams  V.  Telephone  Co,,  558. 

2.  Where  the  ground  for  removal  of  a  cause  from  the  State  to 

the  Federal  Court  is  diversity  of  citizenship,  the  applica- 
tion must  be  made  to  the  State  Court  and  at  the  Term  at 
which  the  answer  should  be  filed ;  otherwise,  the  right  to 
removal  is  forfeited.  Hence,  where  the  answer  should  liave 
been  filed  at  April  Term  of  a  Court,  which  adjourned  a 
week  earlier  than  the  time  allowed  by  law,  and  an  answer 
filed  on  the  15th  of  June  following  was  treated  as  if  filed  in 
time,  an  application  to  remove  made  at  the  time  of  actually 
filing  the  answer,  was  too  late.    Ibid. 

REINSTATEMENT  OF  APPEAL,  673. 

REPRESENTATIONS  AS  TO  VALUE  OF  SUBJECT  MAT- 
TER OF  A  TRADE,  380. 

RES  JUDICATA,  205. 

Where,  in  an  action  by  T  against  Mrs.  H  to  recover  certain 
bonds  alleged  to  have  been  fraudulently  transferred  to  her 
by  a  judgment  debtor  of  T,  it  was  adjudged  that  the  judg- 
ment debtor  was  not  the  owner  of  the  bonds,  and  T  after- 
wards  brought  suit  against  a  Receiver  (who  had  been  pre- 
viously appointed  to  collect  the  judgment  debt)  for  negli- 
gence and  failure  to  collect.  Held,  that  the  Receiver  not 
being  a  party  to  the  suit  first  mentioned,  the  adjudication 
in  that  action  does  not  bar  the  action  by  T  against  the 
Receiver.     Turner  v.  Hosenthal,  437. 

RESIDENCE,  of  Corporation  : 

A  domestic  corporation  has  no  residence  within  the  meaning 
of  Section  193  of  The  Code,  and  an  action  may  therefore  be 
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brought  against  it  by  a  non-resident  plaintiff  in  any 
county,  subject  to  the  power  of  the  Court  to  change  the 
venue.     Cline  v.  Mfg.  Co.,  887. 

RESULTING  TRUST,  185. 
RIPARIAN  OWNERS,  731. 
RULES  OF  COURT,  315. 

SALE  AND  DELIVERY  : 

Where  an  ordinance  of  a  town  prohibited  the  sale  of  fresh 
meats  within  certain  limits,  without  a  license,  and  the 
defendant  who  conducted  the  business  of  a  seller  of  fresh 
meats  outside  of  such  limits,  received  a  telephone  message 
from  a  person  within  such  limits  to  bring  to*  the  latter 
fresh  meat  of  a  certain  kind  at  an  agreed  price,  and  subse- 
quently delivered  and  received  pay  for  the  same.  Held,  that 
as  the  buyer  would  have  had  the  right  to  reject  the  meats 
if  not  sucii  as  ordered,  the  transaction  waH  executory  until 
the  delivery  of  the  meats  and  the  sale,  therefore,  took  place 
within  the  prohibited  limits  and  avus  a  violation  of  the 
town  ordinance.    JState  v.  We7'nwag,  1061. 

SALE  OF  CORPORATE  STOCK.     (See  ^^Coktract.'') 

SALE,  Void  : 

A  sale  of  the  promises  on  which  a  distillery  is  located  under  a 
decree  of  the  Circuit  Court  of  the  United  States,  in  a  pro- 
ceeding m  rem  for  a  forfeiture  incurred  under  the  provi- 
sions of  Section  3281,  U.  S.  Rev.  St.,  does  not  pass  the  title 
of  a  mortgagee  without  whose  knowledge  or  connivance 
the  illicit  distillery  was  maintained.  Glenn  v.  Winstead, 
451. 

SALE  OF  LAND : 

1.  The  Statute  of  Frauds  ( Sec.  1554  of  7'he  Code) only  requires 

that  a  contract  for  the  sale  of  land  shall  be  in  writing, 
signed  by  "the  party  to  be  charged  therewith,"  and  does 
not  render  void  a  contract  that  contains  a  defective 
description  merely.     Imp.  Co.  v.  Guthrie,  381. 

2.  A  contract  concerning  the  sale  of  land,  if  signed  by  the  ven- 

dor only,   binds   him   but  not  the  vendee.     Ibid. 

3.  If,  under  a  parol  contract  for  the  sale  of  land,  the  vendor 

repudiates  the  saje,  the  vendee  may  recover  back  the 
money  paid  by  him  under  the  contract.     Ibid. 
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4.  A  parol  contract  for  the  sale  of  land  is  not  void  except  at  the 

instance  of  the  party  who  is  allowed  to  plead  and  does 
plead  the  Statute  of  Frauds,  and  neither  party  who  repu- 
diates it  can  take  any  advantage  or  benefit  under  it. 
Ibid, 

5.  Where  the  vendee  in  a  parol  contract  for  the  sale  of  land 

repudiates  the  same,  he  cannot  recover  money  which  he 
has  paid  thereunder  to  the  vendor,  who  is  able  and  willing 
to  perform  his  contract.     Ibid. 

6.  Where  the  vendee  in  a  contract  for  the  sale  of  land  repudi- 

ates the  same,  after  demand  by  the  vemlee  for  a  compli- 
ance therewith,  and  thereafter  the  vendor  disposes  of  the 
land,  the  vendee  can  not,  in  an  action  brought  more  than 
12  months  after  his  refusal  to  comply,  recover  money  paid 
by  him  under  such  contract  to  the  vendor.     Ibid. 

SALE  OF  LAND  FOR  ASSETS  : 

1.  Where,  in  1865,  license  was  granted  to  administrators  to  sell 

ali  the  land  of  their  intestate  described  in  the  petition  to 
create  assets  for  the  payment  of  debts,  under  the  provis- 
ions of  Sec.  44,  Ch.  46,  Revised  Code^  and  the  terms  of  sale 
were  set  out  in  the  order  and  at  a  subsequent  Term  of  the 
Court,  in  a  decree  confirming  the  sale  of  certain  of  the 
lands  made  in  pursuance  of  the  ori-rinal  onU-r,  the  admin- 
istrators were  granted  "  leave  to  dispose  of-  another  tract 
which  had  been  described  in  the  petition  and  covered  by 
the  original  order  of  sale ;  i/e/rf,  that  the  last  order  related 
back  to  the  original  order  for  the  terms  of  sale,  and  a  sale 
made  thereunder  was  valid.    Sledge  v.  ElliotU  712. 

2.  Such  subsequent  order  which  authorized  the  sale,  *'  if,  in 

the  settlement  of  the  estate,  it  should  be  found  necessary/ 
is  not  void  as  being  a  conditional  judgment  or  as  attempt- 
ing to  confer  judicial  powers  upon  the  administrators. 
Ibid. 

3.  The  Statute  authorizing  the  sale  of  the  lands  of  a  decedent 

is  iu  derogation  of  the  common  law  and  hence  the  Courts 
will  not  deny  to  an  administrator  the  discretion  of  selling 
less  land  than  is  ordered  to  be  sold  if  necessity  should  not 
arise  for  such  sale  ;  and  conversely,  the  administrator  will 
be  allowed  to  continue  to  sell  lands  embraced  in  the 
license  so  long  as  the  necessity  to  raise  assets  exists.    Ibid, 

4.  After  the  lapse  of  thirty  years  the  recital  in  a  deed  that  the 

sale  under  which  it  was  made  \#is  authorized  by  a  decree 
of  Court  entered  in  a  cause  of  which  the  records  of  the 
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petition  and  order,  but  not  of  the  decree  of  confirmation, 
are  existent,  will  be  presumed  to  be  true.    Ibid, 

5.  It  was  not  essential  to  the  validity  of  a  decree  in  a  proceed- 
ing to  sell  land  for  assets,  under  the  Revised  Code,  that  it 
should  be  signed.    Ibid. 

SALE  OF  PERSONAL  PROPERTY  : 

1.  Where  a  person,  as  agent  of  another,  contracts  to  sell  an 

engine  of  a  certain  kind  and  knowingly  delivers  an  inferior 
one,  the  purchaser  may  retain  the  engine  and  sue  both 
principal  and  agent  for  damages.  Alpha  Mills  v.  Engine 
Co.,  797. 

2.  Where  it  was  admitted  that  B  sold  an  eogine  to  plaintiff 

and  in  an  action  against  B  and  W  for  damages,  on  false  war- 
ranty, the  jury  find  on  a  distinct  issue  that  B  was  W's 
agent  in  the  transaction,  the  refusal  to  submit  an  issue  as 
to  whether  or  not  there  was  a  sale  by  W  was  not  error. 
Ibid. 

3.  A  plaintiff  in  an  action  for  false  warranty  in  the  sale  of  an 

engine  is  entitled  only  to  damages  naturally  arising  from 
the  fraud  and  not  to  interest  on  his  payments  nor  to 
amounts  paid  for  insurance.     Ibid. 

SALE  ON  CONSIGNMENT  : 

1.  When  a  consignor  gives  a  peremptory  order  for  the  sale  of 

goods  connigned,  it  becomes  the  factor's  duty  to  sell  at  once, 
exercising  due  care  and  prudence,  and  if  he  cannot  sell  at 
any  price  he  should  report  that  fact  and  ask  for  instruc- 
tions.   Spruill  V.  Daveriport,  34. 

2.  A  factor  or  broker  receiving  express  instructions  must  con- 

form strictly  thereto,  and,  if  loss  result  from  his  disobedi- 
ence, he  is  responsible  to  his  principal  in  damages.     Ibid. 

SCHEDULE  OF  DEBTS : 

Under  the  act  regulating  assignments  for  benefit  of  creditors 
(Ch.  458,  Acts  of  1893)  the  failure  of  the  assignor  to  file  the 
schedule  of  preferred  debts  as  required  in  said  Act,  renders 
the  deed  of  assignment  void  as  to  attacking  creditors. 
Bank  v.  Qilmer,  684. 

SECRET  ASSAULT : 

1.  An  assault  cannot  be  said  to  have  been  made  in  a  secret 
manner  except  when  the  person  assaulted  was  unconscious 
of  the  presence  as  well  as  of  the  purpose  of  his  adversary. 
State  V.  Gunter,  1068. 
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2.  Where,  in  a  trial  of  an  indictment  for  a  secret  assaalt  under 
the  statute  (Ch.  32,  Acts  of  1887)  it  appeared  that  the  pro- 
secutor, after  being  ordered  from  defendant's  premises, 
saw  the  defendant  come  out  and,  by  pointing,  directed  his 
wife's  attention  to  a  certain  place  near  by  from  which  pro- 
secutor inferred  that  it  was  defendant's  intention  to  go 
there  and  shoot  him,  and  that,  thereupon,  prosecutor  went 
home,  returned  with  his  gun  and  searched  for  defendant 
who,  before  prosecutor  discovered  his  whereabouts,  shot 
at  and  wounded  the  prosecutor  who  recognized  defendant 
by  the  flash  of  the  gun  :  Held,  that  the  assault  was  not 
made  '*in  a  secret  manner"  within  the  meaning  of  the 

statute.  (Clark,  J.,  dissents,  arguendo.)  Ibid. 

t 

SEAL  OF  CORPORATION : 

The  common  seal  of  a  corporation  being  affixed  to  an  instru- 
ment is  prima  facie  evidence  that  it  was  affixed  by  compe- 
tent authority  and  hence  it  is  not  incumbent  upon  one 
claiming  personal  property  under  a  mortgage  by  a  corpora- 
tion to  show  that  its  execution  was  duly  authorized.  Clark 
V.  Hodge,  761. 

SEALS  OF  COURTS  OF  RECORD  OF  FOREIGN  STATE: 

Courts  take  judicial  notice  of  the  seals  of  the  Courts  of  another 
State  for  the  purpose  of  determining  the  validity  of  a  veri- 
ficatipn  of  a  pleading,  just  as  they  do  of  the  seals  of  Foreign 
Courts  of  Admiralty  and  Notaries  Public.  Hintonv.  Insur- 
ance Co.,  22. 

SEDUCTION  UNDER  PROMISE  OF  MARRIAGE,  1052. 

SENTENCE: 

1.  Ch.  248,  Acts  of  1885,  providing  that  one  convicted  of  seduc- 

tion under  promise  of  marriage  ''shall  be  fined  or  impris- 
oned," at  the  discretion  of  the  Court,  does  not  authorize 
the  imposition  of  both  fine  and  imprisonment.  State  v. 
Crowell,  1052. 

2.  The  fact  that  a  sentence  both  of  fine  and  imprisonment  was 

imposed,  when  only  one  was  authorized,  does  not  entitle 
defendant  to  a  new  trial,  but  the  case  will  be  remanded  for 
proper  sentence.    Ibid. 

SEPARATION  OF  HUSBAND  AND  WIFE,  288. 

SEPARATE  ESTATE : 

1.  A  judgment  cannot  be  recovered  against  a  feme  covert  on  a 
note  alleged  to  h^ive  been  executed  by  her  unless  the  com- 
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plaint  names  and  describes  separate  estate  belonging  to 
her  chargeable  with  the  debt«.     Witz  v.  Oray^  48. 

2.  An  action  cannot  be  maintained  on  a  note  made  by  a  mar- 
ried women  which  does  not  purport  to  charge  her  separate 
estate  nor  to  be  for  her  benefit.     Wilcox  v.  Arnold^  708. 

SERVICE  OF  SUMMONS,  952. 

SET-OFF.    See  ^'Negotiable  Ixstrumknts." 

SHARES  OF  STOCK.    See  also  ^'Capital  Stock  r 

Difference  between  ^'Capital  Stock''  of  a  cqrporation  and 
"Shares  of  Stock"  therein,  discussed.  Commissioners  v. 
Tobacco  Co.,  441. 

SHERIFF'S  RETURN,  Amendment  of  : 

The  Court  may  permit  th%»  Sheriff  to  amend  his  return  so  as  to 
make  it  speak  the  truth,  and  the  amendment  when  made 
relates  back  to  the  original  return.  Qradt/Y.  Railroad, 
952. 

SIDEWALKS,  Defective,  720. 

SIGNING  DECREE  : 

It  was  not  necessary  to  the  validity  of  a  decree  for  sale  of  land 
for  assets,  under  Revised  Code,  that  it  should  be  signed/ 
Sledge  v.  Elliott,  712. 

SLANDER : 

1.  Words  written  or  spoken  before  or  after  those  which  form 

the  basis  of  an  action  or  indictment  for  slander,  are  admis- 
sible to  show  the  animus  of  the  defendant ;  also  the  mode 
and  extent  of  their  repetition.    State  v.  Mills,  1051. 

2.  On  trial  for  slander  of  a  woman,  after  the  defendant,  as  a 

witness,  had  admitted  the  inno<*ence  of  the  prosecutrix,  and 
had  undertaken  to  justify  the  words  Sjioken  on  the  ground 
that  he  had  only  repeated  a  rumor,  without  wrong  motive, 
an  affidavit  made  by  him,  at  a  prior  term  of  court,  to  secure 
a  continuance  on  the  ground  of  the  absence  of  a  witness  by 
whom  he  expected  to  prove  the  unchastity  of  the  prosecu- 
trix, was  properJy  admitted.     Ibid. 

SLANDER  OF  TITLE: 

Where,  in  an  action  for  slander  of  plaintiff's  title,  it  was  alleged 
that  the  defendant  had,  by  misrepresentations  as  to  his 
title,  prevented  the  carrying  out  of  a  written  contract  for 
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the  sale  of  the  land  between  plaintiff  and  another,  parol 
evidence  as  to  the  contents  of  such  writing  was  admissible, 
such  contract  being  collateral  to  the  grayamen  of  the 
charge  and  material  only  as  to  the  measure  of  damages. 
Car  den  v.  Mc  Connelly  875. 

SLANDEROUS  WORDS : 

Words  spoken  to  a  person  or  in  his  presence,  which,  from  the 
rest  of  the  conversation  as  a  whole,  amount  to  a  charge  of 
a  crime  to  the  apprehension  of  the  person  hearing  them, 
are  slanderous  an<l  defamatory  although  they  do  not,  in 
terms,  6harge  the  crime.     Webifter  v.  Sharpe,  466. 

SOLE  SEIZIN,  Plea  of,  788. 

SPEAKER  OF  HOUSE,  Signature  of,  to  bill,  228,  271. 

SPECIAL  VERDICT  : 

The  State  may  appeal  from  the  entry  by  a  Court  of  a  verdict 
of  '*not  guilty"  on  the  facts  found  by  a  jury  in  their  special 
verdict.    State  v.  Robinson,  1047. 

SPECULATIVE  PROFITS : 

Cannot  be  recovered  in  an  action  for  breach  of  contract. 
Improvement  Co.  v.  Guthrie,  381. 

'STATUTES : 

1.  When  it  appears  that  a  bill  has  been  duly  signe*!  by  the  pre- 

siding oiHoers  of  the  two  Houses  of  the  General  Assembly, 
declaring  it  to  have  been  read  three  times  in  each  House., 
the  Courts  cannot  go  behind  such  ratification  to  inquire 
whether  it  was  fraudulently  or  erroneously  enrolled  before 
it  had  been  passed  after  the  requisite  readings  by  each 
House,  although  the  Journals  do  not  show  that  it  was  so 
passed.     Carr  v.  Coke,  223. 

2.  The  Courts  will   not  declare  a    Statute    unconstitutional 

unless  it  plainly  and  clearly  appears  that  the  General 
Assembly  has  exceeded  its  powers.  If  any  doubt  exists  it 
will  be  resolved  in  favor  of  the  lawful  exercise  of  their 
powers  by  the  representatives  of  the  people.  Sutton  v. 
Phillips,  502. 

STATUTE,  Clerical  Error : 

Where  there  is  no  doubt  as  to  the  identity  of  the  person  named 
in  the  Act,  an  Act  of  the  Legislature  is  not  invalid,  because. 
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by  clerical  error,  the  iDitial  letter  of  his  middle  Dame  is 
incorrectly  inserted  therein.    Htndtrson  v.  Dowdj  796. 

STATUTE,  Construction  of : 

A  heading  or  title  arranged  by  the  compilers  for  a  chapter  or 
section  of  77ie  Code  in  no  way  affects  the  construction  of 
the  language  of  the  statute  itself.     Cram  v.  Cram,  288. 

STATUTE  OF  FRAUDS : 

The  Statute  of  Frauds  (Sec.  1554  of  The  Code)  only  requires 
that  a  contract  for  the  sale  of  land  shall  be  in  writing, 
signed  by  **the  party  to  be  charged  therewith,"  and  does 
not  render  void  a  contract  that  contains  a  defective  descrip- 
tion merely.    Improvement  Co.  v.  Guthrie,  881. 

STOCK  IN  INCORPORATED  COMPANY,  Sale  of,  389. 

m 

STOCKHOLDERS  OF  CORPORATION,  678. 
STREAMS,  FLOATABLE,  What  Constitutc^s,  731. 
"STRONG  WIND,"  955. 

SUBROGATION: 

Where  land  is  held  in  trust  for  the  payment  of  a  debt,  a  third 
person,  who  is  coini)elled  by  law  to  pay  it,  is  subrogated 
to  the  rights  of  the  creditor  and  may  collect  the  amount  so 
paid  from  the  land.    HoJden  v.  ^triokland^  185. 

SUBSCRIPTIONS  TO  STOCK,  Unpaid,  678. 
SUDDEN  PROVOCATION,  1037. 

SUMMONS : 

1.  The  Court  may  periuit  the  Sheriff  to  amend  his  return  so  as 

to  make  it  speak  the  truth,  and  the  amendment  when 
made  relates  back  to  the  original  return.  Qrady  v.  Rail- 
road, 953. 

2.  A  return  of  service  of  a  summons  which  was  made  on  a  local 

agent  of  a  railroad  company  in  the  hands  of  Receivers, 
and  which  recited  that  it  was  served  by  delivering  a  copy 
to  a  person  named  "agent  of  the  defendants  Co.,"  may  be 
amended  by  striking  out  the  word  "Co."    Ibid, 

8.  Service  of  a  summons  upon  the  Receivers  of  a  corporation 
is  service  upon  the  corporation  itself  as  fully  as  if  made  up- 
on the  president  and  superintendent.    Ibid, 
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SUMMONS,  When  issued : 

A  summons  is  issued  when  it  passes  from  the  hands  of  the  Clerk 
for  the  purpose  of  being  delivered  to  the  Sheriff  for  ser- 
vice ;  it  is  not  issued  when  filled  up  and  signed  and  held 
for  a  prosecution  bond  to  bo  given.  Webster  v.  Sharpe^ 
460. 

SUPERIOR  COURT  CLERK : 

1.  The  right  of  a  Clerk  of  the  Superior  Court  to  bring  an  action 

against  his  predecessor  on  the  latter's  official  bond  to  recover 
the  records,  moneys,  etc.,  in  his  hands,  does  not  rest  on  any 
injury  done  to  the  plaintiff,  but  on  the  ground  that  the  law 
[Section  81  of  The  Code]  requires  that  each  successive  clerk 
shall  receive  from  his  predecessor  all  the  records,  moneys 
and  property  of  his  office.     Peebles  v.  Boone ^  57. 

2.  Section  1888  of  The  Code  is  not  rfepugnant  to  the  provisions 

of  Section  81,  but  only  gives  an  additional  remedy  for  the 
benefit  of  individuals  who  have  cause  of  com  plaint  against 
an  unfaithful  clerk  of  the  Superior  Court.    Ibid. 

3.  A  person  duly  elected  Clerk  of  the  Superior  Court  by  the 

people  needs  no  order  from  any  person  or  authority  to 
demand  from  his  predecessor  the  property  of  all  kinds 
belonging  to  the  office,  nor  is  it  necessary  for  a  retiring 
Superior  Court  Clerk  to  be  ordered  to  pay  over  to  his  suc- 
cessor, whether  elected  or  appointed,  the  funds,  etc.,  of  the 
office.    Ibid. 

4.  There  is  no  misjoinder  of  causes  of  action  where,  in  a  suit  by 
a  Clerk  of  a  Superior  Court  against  his  predecessor  to 
recover  the  funds  of  the  office,  the  complaint  alleges  sepa- 
rate and  distinct  causes  of  action  for  the  benefit  of  separate 
and  distinct  persons  or  classes  of  persons.     Ibid. 

5.  The  right  of  action  which  the  plaintiff  in  a  judgment  has 

against  a  Clerk  of  the  Superior  Court  for  not  properly 
indexing  the  judgment  is  assignable.  Redmond  v.  Staton, 
140. 

6.  The  simple  assignment  of  a  judgment  does  not  carry  with  it 

the  right  of  action  whicli  the  plaintiff  has  against  a  Clerk 
of  the  Superior  Court  for  failure  to  properly  index  it. 
Ibid. 

7.  Where  R  bought  from  F  a  judgment  which  the  Clerk  of  the 

Superior  ('ourt  had  failed  to  properly  index,  and,  by  rea- 
son of  such  negliic^^nce,  lost  a  lien  upon  land,  audit  did  not 
appear  that  in  taking  an  assignment  of  the  judgment  R 
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contracted  with  F  for  anything  but  the  judgment;  Heldy 
that  R  acquired  only  the  right  to  enforce  the  judgement 
and  to  enjoy  its  fruits,  and  not  the  right,  which  F  had,  to 
sue  the  Clerk  for  his  failure  to  properly  index  it.     Ibid. 

SUPPLEMENTAL  PROCEEDINGS  : 

1.  The  assignee  of  a  judgment  debtor  may  be  examined  in  sup- 

plementary proceedings  to  ascertain  what  sum,  if  any,, 
remains  in  his  hands  due  and  belonging  to  the  judgment 
debtor  after  discharging  the  trust,  and  as  to  his  adminis- 
tration of  the  trust  generally.    Bruce  v?  Crabtree,  528. 

2.  An  order  for  the  examination  of  a  person  in  supplementary 

proceedinj<8  is  interlocutory  and  not  final  and  no  appeal 
lies  from  it.     Ibid. 

3.  The  findings  of  fact  by  a  trial  Court  in  supplemental  pro- 

ceedings are  final  and  cannot  be  reviewed  on  appeal  unless 
upon  an  exception  that  there  was  no  evidence  to  support 
them  or  one  or'  mare  of  them.  Hinsdale  v.  Underwood^ 
593. 

4.  A  general  appearance  by  the  defendant  before  the  Cleric  in 

supplementary  proceedings  waives  all  defects  in  the  service 
of  the  notice  to  appear.    Ibid. 

SURETY  : 

Payment  of  costs  by  a  surety  without  having  it  transferred  to 
a  trustee,  discharges  the  debt  and  extinguishes  lien  given 
by  principal  to  secure  it.    Browning  v.  Porter,  62. 

SURETY  ON  PROSECUTION  BOND  : 

1.  A  surety  on  plaintiff's  prosecution  bond  is  liable  only  for 

"such  costs  as  defendent  shall  recover  of"  tlie  plaintiff  in 
the  action  and  is  not  liable  for  any  part  of  the  plaintiff's 
costs.    Smith  v.  Arthur,  871. 

2.  Where  the  plaintiff  in  an  action  obtained  judgment  against 

the  defendant  for  a  certain  amount  and  costs  but  execution  " 
was  stayed  and  the  action  retained  until  a  counter  claim 
raised  by  the  defendent  could  be  disposed  of,  and  a  com- 
promise of  such  counter  claim  was  agreed  upon  between 
the  parties  whereby  plaintiff's  judgment  was  reduced  and 
he  consented  to  pay  costs ;  Held,  that  such  agreement  was 
not  binding  on  the  surety  on  the  prosecution  bond  and  he 
is  not  liable  for  any  of  the  costs  of  the  action.    Ibid. 

9 

3.  Though  a  surety  on  a  prosecution  bond  is  not  a  party  to  the 

action  yet,  when  he  is  made  a  party  to  a  proceeding  to  tax 
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the  costs  in  a  case,  he  may  appeal  from  the  order  allowing 
the  motion  to  retax.    Ibid, 

SURETIES  ON  ADMINISTRATION  BOND  : 

In  an  equitable  action  for  the  settlement  of  the  estate  of  a 
deceased  administrator  and  to  satisfy  a  judgment  obtained 
in  another  State  against  his  personal  representatives  and 
the  sureties  on  his  bond,  such  sureties  may  intervene  and 
receive  credit  for  what  they  have  paid  on  the  judgment, 
remaining  liable  to  plaintiff's  for  any  balance  due  on  the 
judgment  in  excess  of  what  may  be  realized  in  the  present 
action.    Moore  v.  Smithy  667. 

SURVEY : 

The  general  rule  is  that  the  calls  in  a  grant  or  deed  control  in 
locating  the  land  conveyed  thereby,  subject  to  the  excep- 
tion that  where  a  natural  object  or  monument  is  called  for, 
and  it  is  susceptible  of  location,  such  natural  object  or 
monument,  when  located,  will  control  the  course  and  dis- 
tance ;  but  such  calls  must  be  both  reasonable  and  certain. 
Brown  v.  House,  859. 

SURVIVING  PARTNER,  806. 

SURVIVORSHIP: 

1.  A  verbal  agreement  between  tw^o   parties  owning  a  note, 

payable  to  them  jointly,  that  \ipon  the  death  of  either 
without  issue  it  thall  belong  to  tl.e  survivor  is  valid.  Tay- 
lor V.  Smithy  531. 

2.  The  Statute,  Sec.  1826  of  2'he  Code,  aliolishing  survivorship 

in  estates  held  in  joint  tenancy,  does  not  prohibit  contracts 
making  the  rights  of  the  parties  dependent  on  survivor- 
ship.   Ibid. 

TAXATION  : 

1.  It  is  within  the  legislative  power  of  taxation,  in  respect  to 

corporations,  to  levy  any  two  or  more  of  the  following 
taxes  simultaneously  (1)  on  the  franchise  (including  cor- 
porate dividends);  (2)  on  the  Capital  Stock  ;  (3)  on  the  tan- 
gible property  of  the  corporation,  and  (4)  on  the  shares  of 
the  capital  stock  in  the  hands  of  the  stockholders.  The 
tax  on  the  two  subjects  last  named  is  imperative.  Comm. 
V.  Tobacco  Co.^  441. 

2.  ''Capital   Stock"    is  a   distinct  subject  of  taxation  from 

"shares  of  capital  stock,"  the  former  representing  the 
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entire  property,  busineBS,  good-will,  etc.,  of  the  corporation 
and  belongs  to  it,  while  the  latter  belong  to  the  individual 
stockholders  and  are  taxable  ad  valorem  like  other  pro- 
perty^   Ibid. 

8.  The  imposition  upon  a  corporation  of  a  tax  on  its  *^  capital 
stock"  in  addition  to  a  requirement  that  it  shall  list  for 
taxation  and  pay  the  taxes  assessetl  on  the  share's  of  its 
stockholders,  does  not  make  ''double  taxation/^    Ibid. 

4.  It  is  competent  for  the  Legislature  to  tax  the  whole  of  the 

capital  stock  of  a  corporation,  although  to  the  extent  of 
the  value  of  its  real  and  personal  property  (which  must  be 
taxed)  it  Ik  double  taxation,  but  uniler  8ec.  39  of  Ch.  296, 
Acts  of  1893,  providing  for  the  taxation  of  the  capital  stock 
of  corporations,  such  double  taxation  is  avoided  by  taxing 
only  the  value  of  the  capital  stock  in  excess  of  the  value 
of  its  real  and  personal  property  listed  for  taxation  in  this 
State.    Ibid. 

5.  Where  the  value  of  the  capital  stock  of  a  corporation  was 

agreed  to  be  equal  to  the  aggregate  value  of  its  real  and 
personal  property  in  this  and  another  State,  the  proper 
method  of  determining  the  "  capital  stock  "  required  to  be 
listed  under  Sec.  39,  Ch.  296,  Acts  of  1898,  is  to  deduct  from 
such  agreed  value  the  value  of  the  real  and  personal  prop- 
erty listed  for  taxation  in  this  State  only,  and  not  the  value 
of  that  located  in  the  foreign  States.     Ibid. 

TAX  COLLECTOR : 

1.  While  the  general  rule  is  that  theholder  of  negotiable  paper 

is  presumed  to  be  the  owner,  and  that  the  burden  is  on  the 
defendants  to  show  the  contniry  by  a  preponderance  of 
evidence,  yet  where  an  agent  of  a  principal  is  furnished 
with  money  to  buy,  and  does  buy,  up  claims  against  the 
latter,  it  is  his  duty,  if  he  asserts  a  right  to  the  claims,  to 
show  by  a  preponderance  of  testimony  that  the  claims  are 
his.     Threadgill  v.  Commissioners,  616. 

2.  Where  a  tax-collector  of  a  County,  having  by  authority  of 

the  County  received  coupons  of  County  bonds  in  i)ayment 
of  taxes,  brought  suit  against  the  County  to  recover  on 
coupons  of  the  same  kind  which  he  claimed  to  own,  it  was 
improper  on  the  trial  to  instruct  the  jury  that  the  posses- 
sion of  the  coupons  raised  a  presumption  of  his  ownership. 
Ibid. 

3.  Such  erroneous  instruction  was  not  cured  by  a  subsequent 

charge  that  the  fact  of  the  plaintiff's  having  received  the 
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doupons  as  tax-collector  raised ja  suspicion  ^'hieh  it  was  his 
duty  to  rebut  by  further  evidence  that  he  acquired  them 
bona  fide.    Ibid, 

TELEGRAM : 

Oral  evidence  of  the  contents  of  a  telegram  was  properly 
excluded  when  the  only  evidence  of  its  loss  or  destruction 
was  the  statement  of  the  operator  that  he  had  "searched 
for  it  but  could  not  find  it;^^  that  "  some  oriprinal  telegrams 
are  destroyed  and  some  sent  to  headquarters;^^  and  that  no 
search  had  been  made  at  headquarters  for  the  missing  one. 
Blair  v.  Brown^  631. 

TELEGRAPH  COMPANIES : 

1.  Where  a  telegraph  company  has  a  continuous  line  between 

two  points  in  this  State,  the  fact  that,  in  transmitting  it, 
it  sent  the  message  over  the  lines  of  another  company  does 
not  excuse  its  violation  of  the  rate  prescribed  by  the  Rail- 
road Commissioners  for  the  transmission  of  a  message  sent 
over  the  lines  of  one  company.  Leavell  v.  7'elegraph  Co.y 
211. 

2.  It  is  the  duty  of  a  telegraph  company  to  have  sufficient 

facilities  to  transact  all  the  business  offered  to  it  for  all 
points  at  which  it  has  offices,  since  it  is  not  a  mere  private 
duty  but  a  public  duty  which  its  franchise  authorizes  it  to 
perform.    Ibid. 

3.  A  contract  whereby  a  telegraph  company  gives  to  a  railroad 

company  a  preference  of  business  over  its  line  to  the 
exclusion  of  others  is  an  illegal  discrimination  and  cannot 
excuse  the  telegraph  company  for  using  the  line  of  another 
company  in  the  transmission  of  a  message  between  t^^o 
points  in  this  State  between  which  it  has  a  continuous 
line.    Ibid. 

4.  Where  plaintiff,  in  an  action  against  a  telegraph  company 

for  failure  to  deliver  a  message,  shows  that  defendant 
received  it  and  failed  to  deliver  it,  he  has  established  a 
2)rima  facie  cfLse  and  it  devolves  upon  the  defendant  to 
show  excuse  for  such  failure.  JSherrill  v.  Telegraph  Co.^ 
655. 

5.  Where,  in  an  action  against  a  telegraph  company  for  failure 

to  deliver  a  message,  the  plaintiff  establishes  a  prima  facie 
case,  the  question  of  negligence  is  for  the  jury  and  an 
instruction  that  "upon  all  the  evidence  if  believed,  plaintiflf 
is  not  entitled  to  recover,"  is  an  expression  of  opinion  by 
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the  Court  upon  the  weight  of  the  evidence  in  violation  of 
Sec.  413  of  The  Code,    Ibid, 

6.  In  the  trial  of  an  action  against  a  telejj^raph  company  for 

failure  to  deliver  a  message,  an  instruction  tliat  if  the 
defendant  made  proper  enquiries  as  to  the  whereabouts 
of  thfe  person  to  whom  the  message  was  addressed,  from 
X)er8ons  of  wide  acquaintance  in  the  neighborhood,  and, 
upon  information  so  received,  delivered  the  message  to  a 
person  of  the  same  name,  it  had  used  reasonable  diligence, 
was  erroneous  inasmuch  as  it  left  out  of  consideration 
when  and  after  how  much  delay  the  enquiries  were  made. 
Ibid. 

7.  Where,  in  the  trial  of  an  action  for  damages  for  failure  to 

deliver  a  telegraphic  message,  it  appeared  that  the  mes- 
sage on  its  face  asked  for  an  answer  and  money  was  paid 
for  a  special  delivery,  it  was  negligence  in  the  receiving 
agent  when  he  found  diflBculty  in  delivering  it,  not  to  wire 
the  sending  office  for  a  better  address  and.  not  to  notify 
the  sender  immediately  upon  the  non-delivery  of  the  mes- 
sage.   Ibid. 

8.  A  telegraph  company  cannot  by  contract  restrict  its  liabil- 

ity for  mistake  or  delay  in  the  delivery  of  a  message.    Ibid. 

9.  'Where  the  nature  of  a  telegraphic  message  appears  on  its 

face  and  the  telegraph  company  fails,  through  negligence, 
to  deliver  it,  the  party  injured  by  its  non-delivery  can 
recover  damages  for  the  mental  anguish  caused  thereby. 
Ibid. 

TENANCY  IN  COMMON,  460. 

TENDER  OF  MONEY  DUE  : 

1.  A  plea  of  tender  of  money  due  is  not  available  unless  accom- 

panied by  a  payment  of  the  sum  tendered  into  court.  Par- 
ker V.  Beasley,  1. 

2.  The  unaccepted  tender  of  the  amount  due  on  a  debt  secured 

by  a  mortgage  on  land  and  the  costs,  does  not  discharge 
the  lien  of  the  mortgage  unless  the  tender  be  kept  good 
and  the  money  be  paid  into  court.  Its  only  effect  is  to  stop 
interest  and  costs  accruing  after  the  tender.  (Clark,  J., 
dissents,  arguendo,  in  which  Montgomery,  J.,  concurs.) 
Ibid. 

TERM  OF  COURT,  Running  special  into  regular  term  : 

Where  a  trial  began  on  Wednesday  of  the  last  week  of  a  special 
'  116—78 
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term  and  the  jury  had  not  a^^'eed  upon  a  verdict  on  Satur- 
day night,  it  was  not  improper  for  the  trial  Judge  to  open 
and  conduct  the  regular  term  on  Monday  following  and  to 
continue  the  special  term  into  that  week  for  the  purpose 
of  receiving  the  verdict  of  the  jury,  since  the  rights  of  the 
parties  were  not  prejudiced  thereby.  Bank  ¥.  Oilmer,  684. 

THREATS,  Weight  of,  as  evidence,  1037. 

TITLE,  Cloud  on,  action  to  recover,  782. 

TITLE,  Denial  of,  788. 

TITLE,  Slander  of,  875, 

TITLE  TO  LAND,  When  involved  in  action,  460. 

TOWN.    See  "Municipality." 

TOWN  ORDINANCE,  Violation  of,  1061. 

"TRADE,"  Meaning  of: 

The  w^ord  "trade"  when  used  in  defining  the  power  to  tkx, 
includes  any  employment  or  business  for  gain  or  profit. 
State  V.  Worth,  1007.  • 

TRANSACTIONS  WITH  DECEASED  PERSON: 

Testimony  that' a  witness  carried  supplies  to  a  decedent  during 
her  sickness,  is  not  such  evidence  of  a  conversation  or 
transaction  as  to  make  the  witness  incompetent  under 
Section  590  of  The  Code.     Cowan  v.  Layburn,  526. 

TRESPASS,  Action  for: 

1.  Ill  the  trial  of  an  action  for  trespass  on  land,  Avhere  plaintiff 

claimed  title  under  a  deed  and  defendants  denied  that  the 
grantors  thereof  were  the  true  owners,  the  jury  under  an 
instruction  that  plaintifT  must  first  establish  title  to  the 
land  described  in  the  complaint  and  then  prove  its  location 
before  he  could  recover,  found  that  plaintiff's  title  was 
valid  ;  that  the  location  of  the  land  had  not  been  proved 
to  their  satisfaction  ;  that  defendants  had  not  trespassed 
thereon  and  that  plaintiff  had  suffered  no  damage;  Held^ 
that,  under  the  charge,  these  findings  and  the  judgment 
thereon,  were  not  inconsistent  or  contradictory,  and  plain- 
tiff cannot  complain  of  such  judgment  inasmuch  as  his 
failure  to  recover  was  thereby  placed  on  the  ground  of  a  fail- 
ure to  locate  the  land  and  not  on  the  ground  of  any  defect  in 
his  deed.    Pearson  v.  (  rawford,  756. 

2.  While  the  failure  of  the  defendant  in  an  action  in  trespass, 

in  ejectment  or  quare  clatisutnf regit  does  not  deprive  him 
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of  the  benefit  of  proving  a  better  title  to  a  part  of  the  land 
in  dispute  in  himself,  or  out  of  the  plaintiff,  yet  he  must 
submit  to  a  judgment  de('larat«»ry  of  the  right  of  his  adver- 
sary to  the  land  as  to  whirh  the  plaintiff  htvs  b^en  com- 
pelled to  show  title  and  prove  the  trespass.  Moore  v. 
Angel,  843, 

3.  Where,  in  an  action  in  trespass,  the  defendant  failed  to  dis- 
claim title  to  all  the  land  declared  for  hy  plaintiff,  but 
recovered  according  to  the  boundaries  set  up  in  his  answer, 
with  a  greater  amount  for  damages  on  his  counter-claim 
than  was  allowed  plaintiff,  plaintiff  is  nevertheless  entitled 
to  costs.    Ibid, 

TRIAL: 

1.  Where  the  vesting  of  an  absolute  estate  depended  upon  the 

payment  of  certain  debts  by  the  devisee,  and,  in  the  trial 
of  an  issue  whether  all  such  debts  had  been  paid,  a  note 
was  produced,  signed  by  him  uncancelled  and  found  among 
the  effects  of  another  decedent.  Held,  that  the  production 
of  such  note  raised  the  presumption  that  the  note  had  not 
been  paid,  and,  in  such  case,  it  is  immaterial  when  the 
statute  of  limitations  began  to  run.    Johnson  v.  Gooch,  64. 

2.  Where,  in  the  trial  of  an  action  for  malicious  prosecution,  it 

appeared  that  the  defendant  had  in  good  faith  consulted 
a  lawyer  of  good  standing,  who,  upon  a  frank  and  full 
•  statement  of  the  alleged  facts  by  one  conversant  with 
them,  advised  the  prosecution,  whereupon  the  defendant 
without  personal  malice  caused  the  plaintiff  to  be  arrested, 
it  was  error  in  the  trial  Judge  to  instruct  the  jury  that 
such  circumstances  constituted  probable  cause.  The  in- 
structions should,  have  been  that  such  circumstances  did 
not  rebut  the  prima  facie  case  of  plaintiff  but  should  only 
be  considered  by  the  jury  as  evidence  to  rebut  the  impli 
cation  of  malice.     Smith  v.  B.  &  L.  Asso.,  73. 

3.  Where,   in  an  action  for  the  possession  of  land  sold  under 

mortgage  and  bought  by  the  mortgagee,  the  defense  was 
that  the  mortgage  was  void  for  the  reason  that  its  execu- 
tion by  the  owner  was  procured  through  the  fraud  and 
deceit  of  her  husband,  it  was  not  error  to  refuse  to  charge 
that  if  the  defendant  was  ignorant  of  the  contents  of  the 
mortgage  and  was  induced  to  sign  the  same  by  the  fraud 
and  deceit  of  her  husband,  then  the  said  mortgage  was 
void,  for  such  instruction  omits  any  reference  to  the 
participation  in  such  alleged  fraud  by  the  mortgagee. 
Riggan  v.  Sledge,  87. 
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4.  Exceptions  made,  on  a  trial,  to  depositions  which  had  been 

offered  on  two  former  trials  without  objection,  and  to 
which  depositions  no  objection  was  made  either  at  the 
time  of  taking  or  opening  them,  were  properly  overruled. 
Bank  v.  Burgwyn,  122. 

5.  A  variance  between  the  allegation  and  proof,  w^hich  is  im- 

material and  does  not  mislead  the  defendant,  will  be  dis- 
regarded.   Ibid. 

6.  Where  in  an  action  on  notes,  by  the  purchaser  from  the 

payee,  the  plaintiff  admitted  the  allegation  of  defendant's 
answer  that  the  notes  were  obtained  by  the  fraudulent 
representations  of  the  payees,  the  burden  was  thrown  upon 
I^laintiflF  to  show  that  he  was  a  bo7ia  fide  purchaser  for 
value  and  without  notice  of  the  fraudulent  representations 
of  payee,  but  having  offered  testimony  to  that  effect  the 
burden  was  again  shifted  and  the  prima  facie  case  of 
plaintiff  restored.  Where,  in  such  case,  the  defendant 
offered  no  sufficient  testimony  to  establish  knowledge  on 
the  part  of  the  plaintiff,  at  the  time  of  the  purchase  of  the 
note,  of  the  alleged  fraud  of  the  payee,  it  was  proper  for 
the  trial  Judge  to  instruct  the  jury,  if  they  believed 
plaintiff's  testimony,  to  find  their  verdict  accordingly. 
Bank  v.  Burgwyn,  122. 

7.  Where,  in  the  trial  of  an  action,  a  t)laintiff  is  not  entitled  to 

recover  in  any  view  of  the  evidence,  whether  admitted  or 
excluded,  the  exclusion  of  evidence  is  not  error  oT  which 
plaintiff  can  complain.     Love  v.  Raleigh^  296. 

8.  In  the  trial  of  an  action  against  a  corporation  for  damages 

for  personal  injuries  sustained  by  the  plaintiff  through  the 
negligence  of  defendant's  servant,  evidence  of  an  aduiis- 
sion  by  defendant's  general  manager  made  after  the  injury 
occurred,  that  the  person  who  caused  the  injury  was  a  ser- 
vant of  the  defendant,  is  inadmissible.  Williams "v.  Tele- 
phone Co.,  558. 

9.  If  two  witnesses  testify  to  the  same  state  of  facts,  but  the 

evidence  of  one  is  competent  and  the  other  is  not,  the 
party  against  whom  the  evidence  is  given  is  entitled  to  a 
new  trial  because  the  Court  cannot  know  which  witness 
the  jury  believed.     I.bid. 

10.  Where  a  tax-collector  of  a  County,  having  by  authority  of 
the  County  received  coupons  of  County  bonds  in  payment 
of  taxes,  brought  suit  against  the  County  to  recover  on 
coupons  of  the  same  kind  which  he  claimed  to  own,  it  was 
improper  on  the  trial  to  instruct  the  jury  that  the  posses- 


INDEX.  1237 


sion  of  the  coupoDs  raised  a  presumption  of  his  ownership. 
Threadgill  v.  Comm.^  616. 

11.  Such  erroneous  instruction  was  not  cured  by  a  subsequent 
charge  that  the  fact  of  the  plaintiff's  having  received  the 
coupons  as  tax-collector  raised  a  suspicion  which  it  was  his 
duty  to  rebut  by  further  evideuce  that  he  acquired  them 
bona  fide.    Ibid. 

12.  Where,  in  a  charge  reciting  that  certain  facts  raised  a  sus- 
picion as  to  plaintiff's  (a  tax-collector's)  ownership  of 
coupons,  the  trial  Judge  added  the  statement  that  ** plain- 
tiff claims  to  have  rebutted  such  suspicion  by  showing 
when  and  from  whom  he  got  some  of  them  and  that  he 
owed  none  of  the  taxes  for  the  years  he  received  the  cou- 
pons'';  lleldy  That  sucli  addition  to  the  charge  was  errone- 
ous, as  invading  the  province  of  the  jury,  it  befng  equiva- 
lent to  saying  that  **the  {>laintiff  has  shown  you  when  and 
from  whom  he  got  the  coupons  and  claims  that  this  rebuts 
the  suspicion."    Ibid. 

13.  Where,  in  the  trial  of  an  action  to  recover  land,  the  plain- 
tiff introduced  as  a  part  of  his  chain  of  title  a  grant  from 
the  State  conlaining  certain  calls,  differing  in  some  respects 
from  a  deed  under  which  he  claimed  title  and  which  cov- 
ered the  locvs  in  quo.,  he  is  not  precluded  from  introducing 
the  latter  deed  by  reason  of  such  variations  in  the  calls. 
Campbell  v.  Morrison^  629. 

14.  Where,  in  the  trial  of  an  action  to  recover  land,  the  plain- 
tiff introduced  a  deed  covering  the  locuft  in  quo  the  calls 
of  which  deed  differed  from  those  of  h  grant  previously 
introduced  which  did  not  cover  the  land  in  controversy, 
and  defendant's  evidence  tended  to  show  that  plaintiff's 
deed  originally  corrt'sponded  with  the  grant  and  also  to 
establish  adverse  possession  by  the  defendant,  it  was  error 
to  charge  that,  if  a  certain  point  on  the  plat  exhibited  in 
evidence  was  the  corner  of  plaintiff's  grant,  the  plaintiff 
had  located  his  grant,  for  such  charge  did  not  take  into 
account  the  location  of  the  grant  and  deeds,  the  question 
as  to  the  alleged  alteration  of  the  calls  in  the  deed,  the 
location  of  defendant's  deed  and  the  question  of  defend- 
ant's actual  pot-session  of  the  locus  in  quo.    Ibid, 

15.  Where  plaintiff,  in  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  shows  that  defendant 
received  it  and  failed  to  deliver  it,  he  has  established  a 
prima  facie  case  and  it  devolves  upon  the  defendant  to 
show  excuse  for  such  failure.     Sherrill  v.  Tel.  Co.^  655. 
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16.  Where,  in  an  action  against  a  telegraph  company  for  fail- 
ure to  deliver  a  message,  the  plaintiff  establishes  a  prima 
facie  case,  the  question  of  negligence  is  for  the  jury  and  an 
instruction  that  "upon  all  the  evidence  if  believed,  plain- 
tiff is  not  entitled  to  recover,''  is  an  expression  of  opinion 
by  the  Court  upon  the  weight  of  the  evidence  in  violation 
of  Sec.  413  of  T/ie  Code.    Ibid. 

17.  In  a  trial  of  an  action  against  a  telegraph  company  for  fail- 
ure to  deliver  a  message,  an  instruction  that  if  the  defend- 
ant made  proper  enquiries  as  to  the  whereabouts  of 
the  person*  to  whom  the  message  was  addressed,  from  per- 
sons of  wide  acquaintance  in  the  neighborhood  and,  upon 
information  so  received,  delivered  the  message  to  a  person 
of  the  same  name,  it  had  used  reasonable  diligence,  was 
er^^neous  inasmuch  as  it  left  out  of  consideration  when 
and  after  how  much  delay  the  equiries   were  made    Ibid. 

18.  In  an  action  by  a  creditor  of  an  insolvent  corporation 
against  a  stockholder  thereof  to  recover  the  amount  of  his 
unpaid  subscription,  a  judgment  rendered  on  the  report  of 
a  Yx  feree  in  an  action  to  set  aside  an  assignment  by  the 
cori)oration,  together  with  the  findings  of  thn  referee  that 
such  stockholder  after  subscribing  for  a  certain  amount  of 
stock  and  paying  in  one-half  of  his  subscription,  had  been 
allowed  to  draw  out,  after  the  assignment,  all  he  had  paid  in, 
was  competent  evidence  against  such  stockholder  although 
he  was  not  a  party  to  the  action  in  which  such  judgment 
was  rendered.     Harmon  v.  Hunt,  678. 

19.  One  who  has  not  objected  to  the  admission  in  evidence  of  a 
referee's  report  in  a  former  action  to  which  he  was  not  a 
party  cannot  complain  on  appeal  that  the  admission  of 
such  evidence  was  an  error.     Ibid. 

20.  Where,  in  an  action  by  the  creditors  of  an  insolvent  corpor- 
ation against  the  stockholder  thereof  to  recover  the 
amount  of  his  unpaid  subscription,  such  stockholder 
admitted  that  he  had  subscribed  and  had  not  paid  his  sub- 
scription to  the  cai)ital  stock,  and  introduced  no  further 
evidence,  it  was  proper  to  direct  a  verdict  to  be  rendered 
against  him.     Ibid. 

21.  in  the  trial  of  an  action  for  trespass  on  land,  where  plain- 
tiff claimed  title  under  a  deed  and  defendants  denied  that 
the  grantors  thereof  were  the  true  owners,  the  jury  under 
an  instruction  that  plaintiff  must  tirst  establish  title  to  the 
land  described  in  the  complaint  and  then  prove  its  location 
before  he  could  recover,  found  that  plaintiff's  title   vfslr 
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valid  ;  that  the  location  of  the  land  had  not  been  proved 
to  their  satisfaction  ;  that  defendants  had  not  trespassed 
thereon  and  that  plaintiff  had  suffered  no  damage ;  Held, 
that,  under  the  charge,  these  findings  and  the  judgment 
thereon,  were  not  inconsistent  or  eontradictor3%  and  plain- 
tiff cannot  complain  of  such  judgment  inasmuch  as  his 
failure  to  recover  was  thereby  placed  on  the  ground  of  a 
failure  to  locate  the  land  and  not  on  the  ground  of  any 
defect  in  his  deed.    Pearson  v.  Crawford,  756. 

22.  Where  the  ground  of  a  motion  to  dismiss  an  action  for  want 
of  service  upon  the  defendant  was  that  the  person  upon 
whom  service  of  the  summons  was  made  was  not  the  agent 
of  defendant,  and  the  jury,  in  the  trial  of  the  action,  found 
an  issue  establishing  such  agency,  the  refusal  of  the 
motion  to  dismiss  by  the  trial  Judge  who,  at  the  time  it 
was  made,  passed  on  the  fact,  cannot  be  excepted  to  on 
appeal.    Alpha  Mills  v.  Engine  Co.,  797. 

23.  Where,  in  the  trial  of  an  action  for  false  warranty,  a  dispute 
exists  as  to  when  the  plaintiff  first  knew  of  the  fraud,  the 
question  as  to  whether  the  action  is  barred  by  the  Statute 
of  Limitations  is  one  of  fact  for  the  jury.    Ihid. 

24.  A  plaintiff  in  an  action  for  false  warranty  in  the  sale  of  an 
engine  is  entitled  only  to  damages  naturally  arising  from 
the  fraud  and  not  to  interest  on  his  payments  nor  to 
amounts  paid  for  insurance.     Ibid. 

25.  The  trial  Judge  has  authority  to  order  the  consolidation 
of  several  actions  brought  on  concurrent  policies  of  insur- 
ance on  the  same  property.  Blackburn  v.  Insurance  Com- 
pa7iies,  821. 

26.  Where,  in  an  action  on  fire  insurance  policies,  the  defense 
was  that  the  property  had  been  fraudulently  burned  by 
the  insured,  it  was  error  to  charge  that  such  burning 
must  be  proved  beyond  a  reasonable  doubt ;  only  a  pre- 
ponderance of  testimony  is  required.     Ibid, 

27.  An  exception  to  the  charge  to  the  jury,  if  made  for  the 
first  time  in  the  statement  of  case  on  appeal  is  in  time. 
Ibid. 

28.  A  trial  Judge  is  not  required  to  submit  a  case  to  the  jury 
unless  there  is  something  more  than  a  scintilla  of  evidence 
upon  which  a  jury  can  properly  proceed  to  find  a  verdict 
for  the  party  introducing  it  upon  whom  the  burden  of 
proof  lies.     Young  v.  Railroad,  932. 

29.  Where,  in  the  trial  of  an  indictment  for  selling  spirituous 
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liquors  on  Sunday  without  prescription  of  a  physician  and 
not  for  medical  purposes  (Section  1117  of  The  Code)  the 
evidence  was  that  the  prosecuting  witness  drank  four 
bottles  of  brandy  peaches  sold  by  the  defendant  and 
became  drunk  thereby,  it  was  for  the  jury  to  determine 
whether  the  liquor  was  spirituous  and  intoxicating.  State 
V.  Soott,  1012. 

30.  In  a  trial  for  larcency  it  appeared  that  defendant  while 
away  from  home,  received  the  property  consisting  of  a 
pocket-book  containing  money,  bank  certificates,  .and  a 
check  payable  to  the  prosecuting  witness,  from  his  wife, 
who  found  it,  defendant  not  having  been  present  when  it 
was  found.  1'he  day  after  he  returned  home,  defendant 
wrote  to  the  bank  which  issued  the  certificate  for  the  name 
of  the  owner.  There  was  some  delay  in  returning  the 
property,  caused  by  a  feeling  engendered  by  correspond- 
ence with  the  owner,  to  whom  defendant  explained  the 
w^hole  matter,  and  by  defendant's  demand  for  a  reward. 
Hetd,  error  to  submit  the  case  to  the  jury.  State  v.  Arkle, 
1017. 

31.  In  the  trial  of  one  charged  with  murder  in  the  first  degree, 
it  is  not  essential  that  the  prosecution,  in  order  to  show 
prima  facie  preme(iitation  and  deliberation  on  the  part  of 
the  prisoner,  should  offer  evidence  t-ending  to  prove  a  pre- 
conceived purpose  to  kill  formed  at  a  time  anterior  to  the 
meeting  when  it  was  carried  into  execution.  State  v.  J/c- 
Coiffiac,  1033. 

32.  In  order  to  warrant  the  trial  Judge  in  submitting  to  the 
jury  the  question  of  defendant's  guilt,  in  a  trial  for  murder 
in  the  first  degree,  it  must  have  appeared  in  some  aspect 
of  the  evidence  that  the  defendant  deliberately  determined 
to  kill  the  prisoner  before  inflicting  the  mortal  wound. 
Ibid. 

33.  In  a  prosecution  for  murder  in  the  first  degree,  it  appeared 
that  the  defendant  had  gone  to  the  house  of  deceased  in 
the  evening,  armed;  liad,  in  conversation  with  deceased, 
shown  two  pistols ;  had  remained  until  2  o'clock,  when  the 
deceased  was  shot.  That  there  was  no  quarrel  immedi- 
ately before  the  shooting.  That  when  he  tired  he  said,  *'  I 
guess  that  will  do  you,"  laid  one  of  his  pistols  beside 
deceased,  and  remarked,  **  I  reckon  you  will  let  me  alone 
now."  Held^  it  was  not  error  to  submit  the  question  of 
defendant's  guilt  of  murder  in  the  first  degree  to  the  jury. 
Ibid. 
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34.  If  the  purpose  to  kill  has  been  deliberately  formed,  the 
interval  which  elapses  before  its  execution  is  immaterial. 
Ibid. 

35.  Although,  where  there  is  a  request  that  the  charge  of  the 
trial  Judge  shall  be  put  in  writing,  the  entire  charge  must 
be  written,  yet  this  rule  does  not  forbid  any  and  all  oral 
expressions  from  the  presiding  Judge.     Hence,  where  by 

# 

an  expression  to  the  jury  the  defendant,  in  the  trial  of  an 
indictment,  got  the  bene&t  of  a  pray^er  for  instructions,  the 
defendant  cannot> complain  that  it  was  not  put  in  writing. 
State  V.  Crowell,  1052.  <  ' 

TRUSTEE : 

1.  It  is  not  necessary  that  a  trustee  shall  sign  an  instrument 

conferring  a  trust  upon  him  ;  if  he  takes  possession  of  the 
property  to  which  it  relates  and  acts  under  it,  such  con- 
duct is  equivalent  to  an  acceptance  signified  by  his  signa- 
ture.    Shoe  Co.  V.  Hughes^  426. 

2.  Where  the  trustee  in  a  deed  of  assignment  was  also  acting 

as  attorney  for  a  creditor  thereunder,  a  judgment  against 
the  assignor  in  favor  of  the  creditor,  rendered  on  motion 
of  such  attorney,  will  be  declared  a  fraud  in  law  though 
there  was  no  fraudulent  intent.  Cotton  Mills  v.  Cotton 
Millft,  647. 

TRUSTEE,  Seeking  Advice  of  Court,  472. 

TRUST : 

1.  The  power  of  a  married  woman  to  dispose  of  land,  held  by 

her  under  a  deed  of  settlement,  is  not  absolute  but  limited 
to  the  mode  and  manner  pointed  out  in  the  instrument. 
Kirby  v.  Boyette^  165. 

2.  Where  land  was  conveyed  to  a  trustee  for  the  sole  and  sepa- 

rate use  of  a  married  woman,  to  be  free  from  any  debts  of 
her  husband,  a  mortgage  executed  by  her  and  her  husband, 
without  the  joinder  of  the  trustee,  is  void  and  the  fact  that 
the  trustee  becomes  the  owner  of  the  note  secured  by  the 
mortgage  and  seeks  to  foreclose  the  latter  gives  it  no 
validity.    Ibid. 

3.  The  power  conferred  upon  married  women  by  Art.  X,  Sec.  6, 

to  dispose  of  her  property  is  subject  to  such  limitation  as 
her  grantor  or  devisor  may  prescribe  in  a  deed  or  will. 
Ibid. 
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TRUST,  Resulting: 

1.  Where  land  is  bougrht  with  the  money  of  one  person  and  is 

conveyed  to  another,  the  latter  is  a  trustee  for  the  lender 
to  the  extent  of  the  money  so  paid,  without  any  express 
agreement  to  that  effect.    Holden  v.  Strickland^  185. 

2.  Where  H  held  land  in  trast^  first  to  pay  a  debt  for  money 

advanced  for  its  purchase  and  then  for  the  benefit  of 
another,  the  creditor  has  an  equitable  lien  thereon  until 
the  debt  is  paid,  and  this  is  not  destoroyed  by  his  surrender- 
ing the  note  of  H,  representing  such  debt  for  the  notes  of 
the  resulting  cestui  que  trust  and  others  given  in  settle- 
ment of  the  original  debt.    Ibid, 

TRUST  DEED  FOR  BENEFIT  OF  CREDITORS.    (See  Assign- 
ment FOR  Benefit  of  Creditors.) 

TRUST  FUND : 

A  creditor  has  no  equitable  title  to  assets  of  a  corporation 
whether  solvent  or  insolvent,  in  the  hands  of  its  treasurer, 
and  the  courts  will  not  interfere  with  their  equitable  jur- 
isdiction to  enforce  the  payment  of  a  judgment  in  favor  of 
the  creditor  against  the  corporation.  Electric  Light  Co. 
V.  Electric  Light  Co.,  112. 

ULTRA  VIRES,  827. 

UNIFORM  LAWS: 

Laws  must  be  consistent  with  each  other  and  uniform  in  their 
bearing  upon  all  the  people  of  the  State,  and  inasmuch  as 
the  general  law  fixes  the  rate  of  interest  at  six  per  cent, 
per  aniium,  no  law  of  the  General  Assembly  can  be  allowed 
to  alter  or  change  the  general  law  in  this  respect.  Hence, 
Chap.  444,  Acts  of  1895,  amendatory  of  Ch.  7,  Vol.  2,  of  The 
Code,  has  not  the  effect  of  allowing  a  charge  by  B.  &  L. 
Associations  of  a  greater  rate  than  six  per  cent,  per  annum 
on  loans.     Merovey  v.  Loan  Asso.,  882. 

UNITED  STATES  DEPUTY  MARSHALS: 

Claims  for  compensation  are  assignable.  Wallace  v.  Douglass^ 
659. 

UNLAWFUL  MEASURE : 

1.  Sections  8841  and  3842  of  The  Code,  providing  that  private 
parties  may  recover  penalties  of  any  person  selling  and 
delivering  provisions  by  unauthorized  weights  and  meas- 
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ures,  are  not  in  conflict  with  Sect.  5,  Art.  9,  of  the  Consti- 
tution, which  provides  that  the  net  proceeds  of  all  penal- 
ties, etc.,  shall  go  to  the  school  fund.  (Faircloth,  C.  J., 
and  AvKRY,  J.,  dissent.)    Sutton  v.  Phillips^  502. 

2.  In  an  action  to  recover  under  Sections  3841  and  3842,  pro- 
viding for  a  penalty  for  selling  by  unauthorized  weights 
and  measures,  and  for  selling  by  other  measures  than  the 
standard,  a  finding  for  plaintiff  on  the  second  ground  is 
error  where  the  article  sold  was  meat.    Ibid. 

USURY : 

Laws  must  be  consistent  with  each  other  and  uniform  in  their 
•  bearing  upon  all  the  people  of  the  State,  and  inasmuch  as 
the  general  law  fixes  the  rate  of  interest  at  six  per  cent,  per 
annum,  no  law  of  the  (Tcneral  Assembly  can  be  allowed  to 
alter  or  change  the  general  law  in  this  respect.  Hence, 
Chap.  444,  Acts  of  1895,  amendatory  of  Ch.  7,  Vol.  2,  of  The 
Code,  has  not  the  effect  of  allowing:  a  charge  by  B.  &  L. 
Associations  of  a  greater  rate  than  six  per  cent,  per  annum 
on  loans.    Meroney  v.  Loan  Asso.,  882. 

USURIOUS  CONTRACT.    (Skk  ^'Building  and  Loan  Associa- 
tion.") 

VACANCY  IN  OFFICE  OF  JUDGE,  Appointment  by  Governor, 
570. 

VARIANCE  : 

1.  A  recovery  cannot  be  had  on  the  allegation  of  one  cause  of 

action  and  the  proof  of  another.for  the  reason  that  the 
defendant,  however  diligent,  cannot  prepare  his  defense  to 
meet  surprises.    Sinitli  v.  B.  &  L.  Asso.^  102. 

2.  A  variation  between  allegations  and  proof,  which  is  imma- 

terial ancj  does  not  mislead  the  defendant,  will  be  disre- 
garded.   Bank  v.  Burgwyn,  122. 

3.  Where  there  is  a  variance  between  the  record  proper  and 

the  satement  of  the  case  on  appeal,  the  former  governs. 
Threadgill  v.  Comm.,  616. 

4.  Where  an  indictment  charged  the  unlawful  sale  of  spiritu- 

ous liquors  within  two  miles  of  "Bethel  Methodist  Church 
in  Macon  County/'  a  verdict  (following  the  statute  pro- 
hibiting the  sale)  describing  the  church  merely  as  * 'Bethel 
Church  in  Macon  County''  did  not  constitute  a  material 
variance.    State  v.  Bourns^  1064. 
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VARIATION  IN  CALLS  OF  DEED,  629. 
VENDOR  AND  VENDEE.  381. 

VENUE,  Change  of  : 

1.  A  domestic  corporation  has  no  residence  within  the  mean- 

ing of  Section  192  of  The  Code,  and  an  action  may  there- 
fore be  brought  against  it  by  a  non-resident  plaintiff  in 
any  county,  subject  to  the  power  of  the  Court  to  change 
the  venue.     Cline  v.  M'fg.  Co.,  837. 

2.  Where  a  defendant  obtains  a  change  of  venue  under  Sec.  192 

of  The  Code,  in  order  to  promote  '*the  convenience  of  wit- 
nesses and  the  ends  of  justice/'  and  fails  to  docket  a  trans- 
cript at  the  next  ensuing  term  of  Court  for  the  county  to 
which  it  is  removed,  the  order  of  removal  may  be  stricken 
out  at  the  next  term  of  the  Court  which  granted  it.    Ibid, 

VERDICT  : 

1.  Where  in  response  to  one  issue  a  jury  found  that  a  contract 

existed  between  two  sistern,  whereby  the  survivor  should 
have  the  whole  of  a  certain  note  belonging  to  them  jointly, 
a  finding  in  response  to  another  issue  that  one  of  its  parties 
at  a  later  date  made  a  gift  of  her  share  in  such  note,  is  not 
inconsistent  with  the  first  finding.     Taylor  v.  Smith,  531. 

2.  Where  a  bill  of  indictment  contains  all  the  averments  that 

are  necessary,  the  fact  that  it  contains  more  than  is  neces- 
sary and  therefore  subject  to  the  criticism  of  duplicity, 
will  not  vitiate  it.    Such  defects  are  cured  by  a  verdict. 

mate  V.  Hart,  976. 

« 

VERDICT,  Void: 

Where  jurors  purchased  and  drank  whiskey  and  **some  of  them 
were  under  its  influence"  while  deliberating  on  their  ver- 
dict, the  verdict  returned  by  the  jury  wa«  null,  and  a  mis- 
trial should  have  been  entered  and  a  new  trial  granted  to 
defendant  against  whom  such  verdict  was  rendered.  State 
V.  Jenkins;  972. 

VICE-PRINCIPAL: 

1.  Where  a  section  boss  has  full  powar  to  hire,  command  and 

discharge  those  working  under  him,  he  is  not  a  fellow  ser- 
vant.   Logan  v.  Railroad,  940. 

2.  A  conductor  is,  in  his  relation  to  those  subject  to  his  orders 

on  the  train  in  his  charge,  a  vice-principal  acting  for  tbe 
company.    iShadd  v.  Railroad,  968. 
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VIRTUOUS  WOMAN,  1052. 

VOID  VERDICT.  See  **Vkrdict  Void." 

WAREHOUSEMAN: 

1.  Where  goods  were  held  in  a  railroad  company 'b  warehouse, 

at  owner's  risk  and  for  his  convenience,  the  company  was 
no  longer  liable  as  a  common  carrier  but  only  for  want  of 
ordinary  care  as  a  warehouseman,  and  the  owner  of  the 
goods,  in  an  action  for  the  value  of  same,  should  be  required 
to  prove  negligence  as  a  part  of  his  case.  Young  v.  Rail- 
road, 932. 

2.  In  an  action  against  a  railroad  company  to  recover  goods 

burned  in  its  warehouse,  evidence  that  a  night  telegraph 
operator,  who  had  an  ofBce  in  a  room  adjoining  the  ware- 
house, and  slept  therein,  was  intemperate  in  his  habits  and 
was  drunk  on  the  night  of  the  lire,  does  not  justify  a  verdict 
for  the  plainitff.    Ibid. 

WARRANTY  BY  AGENT : 

An  agent  authorized  to  sell  is  authorized  to  make  a  warranty. 
Alpha  Mills  v.  Engine  Co.,  797. 

WEIGHTS  &  MEASURES,  Selling  by  Unlawful,  502. 

WIDOW : 

The  bare  promise  of  a  widow  to  pay  a  note  executed  by  her 
during  her  coverture,  and  therefore  void,  is  not  binding  on 
her.     Wilcox  v.  Arnold,  708. 

WIFE,  Non  Joinder  in  Mortgage : 

In  an  action  to  foreclose  a  mortgage  on  land  given  by  the  hus- 
band, in  which  his  wife  did  not  join,  to  gain  time  for  and 
to  secure  the  payment  of  a  judgment  against  the  husband, 
it  was  not  error  to  give  judgment  for  the  debt  only  and 
refuse  an  order  for  the  sale  of  the  land.  Blossom  v. 
Westbrook,  514. 

WIFE,  Right  of  to  Alimony  : 

A  deserted  wife  can  sue  for  alimony  without  suing  for  divorce. 
Cram  v.  Cram,  288. 

WILL,  Construction  of : 

1.  Where  property  was  given  by  a  will  to  a  trustee  to  be  held  in 
trust  for  A,  free  from  liability  for  certain  debts  owing  by 
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t])e  bitter  to  others  but  to  vest  in  him  absolutely  in  case  he 
should  in  any  manner  discharge  such  debts;  Held,  that  such 
I)roperty  did  not  vest  unless  hII  of  such  debts  were  paid  in 
tVie  life  time  of  A.    Johnson  v.  Gooch,  64. 

2.  Where  a  testator  devised  land  to  a  grandson    who    was 

directed  to  pay  to  testator^s  daughter  one-half  of  its  value 
out  of  the  rents  or  from  any  other  source  exce[)t  by  sale  of 
the  land,  the  daughter's  share  is  a  charge  upon  the  land. 
Hunt  V.  Wheeler,  422. 

3.  A  testator  in  his  life  time  settled  H,  an  old  family  servant 

and  fi>rmer  slave,  upon  50  acres  of  land  and  by  his  will 
devised  all  his  land  (including  the  50  acres)  to  his  widow 
for  life  with  remainder  to  his  nephew  with  a  provision  that 
if  H  should  remain  with  his  wife  and  nejThew  until  the 
death  of  the  former,  he  should  have,  at  some  suitable 
place,  fifty  acres  of  laud.  H  remained  on  the  place  where 
testator  had  settled  him  and  served  the  widow  until  her 
death.  Held,  (1)  That  H  is  a  tenant  in  common  with  the 
nephew  who  ought  to  have  recoguized  H's  right,  under  the 
will,  to  50  acres  and  to  have  had  the  same  allotted  to  him 
in  some  proper  manner.  (2)  That  H  is  entitled  to  remain 
in  possession  of  the  50  acres  and  to  receive  the  rents  and 
profits  thereof  until  50  acres  out  of  the  land  devised  shall 
be' allotted  to  him  by  proper  proceedings.  Wright  v. 
Harris,  462. 

4.  Where  an  Kxecutor  seeks  the  advice  of  the  Court'and  a  con- 

struction of  the  will,  only  such  questions  will  be  deter- 
mined as  it  is  necessary  to  settle  in  order  to  protect  the 
fiduciary  in  the  discharge  of  his  p^resent  duty.  Balsley  v. 
Balsley,  472. 

5.  The  Courts  will  not  assume  jurisdiction  except  when  there 

is  a  present  existing  question  of  right  to  be  acted  upon, 
capable  of  being  made  the  subject  matter  of  a  decree,  nor 
will  they  advise  as  to  the  past  conduct  of  an  executor,  nor 
as  to  the  future  and  contingent  rights  of  legatees.    Ibid. 

6.  A  trustee  seeking  advice  as  to  the  disposition  of  property  or 

the  distribution  of  a  fund  must,  us  a  rule,  have  it  in  bis 

possession  so  that  the  order  of  the  Court  may  be  carried 
out.     Itid. 

7.  The  Courts  have  jurisdiction  of  a  suit  by  an  executor  for 

the  construction  of  a  will  when  he  has  personal  assets  in 
his  hands  ready  for  distribution,  and  whelre  the  will,  while 
providing  for  an  equal  distribution,  does  not  show  whether 
the  debts  due  to  the  estate  are  to  be  released  or  treated  as 
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advancements  and  added  to  the  estate  before  distribution. 
Ibid. 

8.  In  the  construction  of  a  will,  the  predominant  and  con- 

trolling purpose  of  the  testator  must  prevail  when  ascer- 
taiued  from  the  general  provi8ioh^  of  the  will  over  particu- 
lar and  apparently  inconsistent  expressions  to  which,  unex- 
plained, a  technical  force  is  given.  Franuks  v.  Whitaker, 
518. 

9.  Where  a  testatrix  devised  land  to  her  son  for  life,  and  after 

his  death  to  his  lawful  heir  or  heirs,  if  any,  and,  if  none, 
to  the  children  of  another  son,  the  words  '•  heir  or  heirs  V 
will  be  construed  to  mean  his  issue  and  not  his  heirs  gen- 
erally, and  upon  his  death  without  issue  the  land  goes  to 
the  children  of  the  other  son,  all  of  whom  were  living  at 
the  date  of  the  will.    Ibid. 

WINDS,  **Unu8ualand  Extraordinary,'^  955. 

WITNESS,  Competency  of  (See  also,  '^Evidence):" 

1.  A  witness  who  has  not  qualiUed  himself  as  an  expert  as  to 

handwriting,  and  who  has  never  seen  a  certain  person 
write  and  has  never  corresponded  with  him,  is  incompetent 
to  testify  as  to  such  person's  handwriting  by  comparing 
it  with  other  writing  alleged  but  not  known  to  be  the  lat- 
ter's.    Jarcisv.  Vanderford,  147. 

2.  Where  he  is  not  excluded  under  the  provisions  of  Section 

590  of  The  Code,  the  mortgagee  in  a  chattel  mortgage  is 
competent,  as  a  subscribing  witness  thereto,  to  prove  its 
execution  for  admission  to  probate,  inasmuch  as  Sec.  1851 
of  The  Code  removes  the  disqualification  formerly  attach- 
ing to  witnesses  having  an  interest.     Clark  v.  Uodge^  761. 

WRITTEN  CONTRACT,  Parol  Evidence,  875. 
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